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PUBLIC  SERVICE  COMMISSIONS 


ALABAAAA. 
Public  Senrictt  CommiMioB. 

Sam  p.  Kknnsdt,  Pre8ident»  Annis- 
ton. 

B.  H.  Cooper,  Birmingham. 

8.  P.  Gaillard,  Mobile. 

Atticus  Mullen,  Secretary,  Mont- 
gomery. 

ARIZONA. 

Corporation  Commistioii. 

F.  A.  Jones,  Chairmaii,  Phoenix. 

A.  W.  Cole,  Phoenix. 

W.  P.  Gbabt,  Phoenix. 

W.  N.  Sanosteb,  Secretary,  Phoenix. 

ARKANSAS. 
Railroad  Commitnon. 

Thomas  E.  Wood,  Chairman,  Little 

Ro(^. 
J.  Sam  Rowland,  Little  Rode. 
W.  F.  McKnioht,  Little  Rock. 
H.     R.     Wilson,     Secretary,     Little 

Rode. 

CALIFORNIA. 
Railroad  Commiarion. 

Max  Thelen,  President,  833  Market 

St.,  San  Francisco. 
H.  D.  Loveland,  833  Market  St.,  San 

Francisco. 
Alex  Gordon,  8d3  Market  St.,  San 

Francisco. 
Edwin  0.  Edoebton,  833  Market  St., 

San  Francisco. 
Frank  R.  Devlin,  833  Market  St., 

San  Francisco. 
Charles  R.  Dbtbiok,  Secretary,  San 

Francisco. 


COLORADO. 

Public  Utilities  Commifsion. 

M.  H.  Atlesworth,  Chairman,  State 

Capitol,  Denver. 
Sheridan  S.  Kendall,  State  Capitol, 

Denver. 
George  T.   Bradley,   State  Capitol, 

Denver. 
Gbobob  F.  Oxlet,  Secretary,  Denver. 

CONNECTICUT. 
PubHc  Ulilitiaa  Co 


Richard  T.  Hiooms,  Chairman,  Win- 
sted. 

John  H.  Hale,  South  Glastonbury. 

Chas.  C.  Ei.well,  New  HaveR. 

Henry  F.  Billings,  Secretary,  Hart- 
ford. 

DISTRICT  OF  COLUMBIA. 
Public  Utilities  Commisrion. 

Lieut.  Colonel  Charles  W.  Kutz, 
Corps  of  Engineers,  United  States 
Army,  Chairman,  District  Bldg., 
Washington. 

Louis  Brownlow,  Florence  Court, 
Washington. 

Oliver  P.  Newman,  District  Bldg., 
Washington. 

J.  L.  Schley,  Executive  Officer,  Wash- 
ington. 

B.  A.  Harlan,  Chief  Clerk,  Wash- 
ington. 

FLORIDA. 

Railroad  Commission* 

R.   Hudson   Burr,   Chairman,  Talla- 
hassee. 
Newton  A.  Blitch,  Tallahassee. 
Royal  C.  Dunn,  Tallahassee. 
J.  Will  Yon,  Secretary,  Tallahassee. 
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PUBUC  SERVICE  COMMISSIONS. 


GEORGIA. 
Railroad  CommisdoB. 

Charles     M.     Candles,     Chairman, 

Atlanta. 
Joseph  F.  Gbat,  Atlanta. 
Geobge  Hillyeb,  Atlanta. 
James  A.  Pebbt,  Lawrenceville. 
Paul  B.  Tbammsll,  Atlanta. 
J.  Prince  Webster,  Acting  Secretary, 

Atlanta. 


IDAHO. 

Public  Utilitiet  Commission. 

Axel  P.  Ramstedt,  President,  Boise. 

A.  L.  Freehafer,  Boise. 

John  W.  Grahaic,  Boise. 

£.  G.  Gallbt,  Secretary,  Boise. 


ILLINOIS. 
State  Public  Utilities  CommissioB. 

WiLLLAM  L.  O'Connell,  Chairman, 
714  Insurance  Bldg.,  Chicago. 

FRAHfK  H.  >UWK,  Springfield. 

Walter  A.  Shaw,  Springfield. 

Owen  P.  Thompson,  Springfield. 

Richard  Yates,  Springfield. 

R.  V.  Prather,  Secretary,  Spring- 
field. 


INDIANA. 
Public  Service  Commission. 

Thomas  Duncan,  Chairman,  State 
Honse,  Indianapolis. 

James  L.  Clark,  Room  120,  State 
House,  Indianapolis. 

Charles  A.  Edwards,  Room  122^, 
State  House,  Indianapolis. 

John  F.  McClure,  Room  124,  State 
House,  Indianapolis. 

Edwin  Corr,  Bloomington. 

Joseph  L.  Rett.ey,  Secretary,  Indian- 
apolis. 


IOWA. 
Board  of  Railroad  Commissioners. 

Clifford  Thorne,  Chairman,  Wash- 
ington. 

John  A.  Guiher,  Winterset. 

James  H.  Wilson,  1412  E.  Walnut 
St,  Des  Moines. 

George  L.  McCauohak,  Secretary, 
Des  Moines. 

KANSAS. 

Public  Utililies  Commisston. 

Joseph  L.   Bristow,  Chairman,  To- 

peka. 
C.  F.  Foley,  Topeka. 
John  M.  Kinkel,  Topeka. 
Carl  W.  Moore,  Secretary,  Topeka. 

KENTUCKY. 
Railroad  CommissioB. 

Laurence  B.  Finn,  1st  Dist.,  Chair- 
man, Franklin. 

Sid.  T.  Douthitt,  2d  Dist,  New 
Castle,  Ky. 

H.  G.  Garrett,  3d  Dist.,  Winchester, 

Richard  Tobin,  Secretary,  Frank- 
fort. 

LOUISIANA. 

Railroad  Commission. 

Shelby  Taylor,  Chairman,  Crowley. 
BuRK  A.  Bridgbs,  Homer. 
John  T.  Michel,  New  Orleans. 
Henry  Jabtremski,  Secretary,  Bat(m 
Roi^. 

MAO^ 

Public  Utilities  Commission. 

Benjamin    F.    Cleaves,    Chairman, 

Augusta. 
William  B.  Skelton,  Augusta. 
Charles  W.  Mullen,  Augusta. 
George  F.  Giddings,  Clerk,  Augusta. 
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PUBLIC  SERVICE  COMMISSIONS. 


vii 


MARYLAND. 

Public  SerYice  Commission. 

Albert  G.  Towers,  Chairman,  Balti- 
more. 

E.  Clay  Timakus,  Munsey  Bldg.,  Bal- 
timore. 

Philip  D.  Laird,  Munsey  Bldg.,  Bal- 
timore. 

Benj.  T.  Femdall,  Secretary,  Balti- 


MASSACHUSETTS. 

Public  Senrico  Commiscion. 

Frederick    J.    Maclbod,    Chairman, 

Cambridge. 
Everett  E.  Stone,  Springfield. 
John  F.  Meaney,  Blackstone. 
Joseph  B.  Eastman,  Winchester. 
Chari.es  a.  Russell,  Gloucester. 
Andrew    A.    Highlands,    Secretary, 

Brookline. 


Board  of  Gas  and  Electric  Light 
Commissionors. 

Arx»NZO  R.  Weed,  Chairman,  15  Ash- 
burton  Place,  Boston. 

Morris  Schaff,  16  Ashburton  Place, 
Boston. 

Thomas  P.  Rilet,  15  Ashburton 
Place,  Boston. 

R.  G.  ToBEY,  Clerk,  Boston. 

MICHIGAN. 

Railroad  Commission. 

Lawton  T.  Hemans,  Chairman,  602 

Oakland  Bldg.,  Lansing. 
Cassius  L.  Glasgow,  Lansing. 
C.    S.    CuNNiNOHAM,    601    Oakland 

Bldg.,  Lansing. 
WnxARD    N.     SwEMom,    Secretary, 

Lansing. 


MINNESOTA. 

Nadroad  and  Warobouse 
Commission. 

Ira  B.  Mills,  Chairman,  State  Capi- 
tol, St.  Paul. 

Charles  £.  Elmquist,  State  Capitol, 
St.  Paul. 

O.  P.  B.  Jaoobson,  State  Capitol,  St. 
Paul. 

A.  C.  Clausen,  Secretary,  St.  Paul. 

MISSISSIPPL 

Railroad  Commission. 

F.  M.  Sheppard,  President,  Richton. 

George  R.  Edwards,  McCool. 

W.  B.  Wilson,  Corinth* 

James  Galceran,  Secretary,  Jackson. 

MISSOURL 
Public  Serrico  Commission. 

William  G.  Bussy,  Chairman,  Jef- 
ferson City. 

John  Kexnish,  Jefferson  City. 

Howard  B.  Shaw,  Jefferson  City. 

Edwin  J.  Bean,  Jefferson  City. 

Eugene  McQuillin,  Jefferson  City. 

T.  M.  Bradbury,  Secretary,  Jeffoton 
City. 

MONTANA. 

Board  of  Railroad  Commissionon 
and  Public  Servico  Commission. 

J.  H.  Hall,  Chairman,  Helena. 

J.  E.  McCoRMiCK,  Helena. 

E.  a.  Morley,  Helena. 

W.  B.  Rhoades,  Secretary,  Helena. 


NEBRASKA. 
State  Railway  Commission. 

T.  Clarke,  Jr.,  Chairman,  State 


H. 

Capitol,  Lincoln. 

Thomas  L.  Haix,  State  Capitol,  Lin- 
coln. 

H.  G.  Taylor,  State  Capitol,  Lincoln. 

T.  A.  Browne,  Secretary,  Lincoln. 
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NEVADA. 

Railrottd  Commkaion  mnd  Public 
Senric«  Commission. 

H.    F.    Babtinb,    Chairman,    Qarsoii 

City. 
J.  F.  Shaughnesst,  Carson  City. 
W.  H.  Simmons,  Reno. 
E.    H.    Walker,    Secretary,    Carson 

City. 

NEW  HAMPSHIRE. 

Public  Servico  Commission. 

Edward   C.    Niles,    Chairman,    Con- 
cord. 
Thomas  W.  D.  Wobthen,  Concord. 
William  T.  Gunnison,  Concord. 
Walter  H.  Timm,  Clerk,  Concord. 

NEW  JERSEY. 
Board  of  Public  Utility  Commis- 


Ralph  W.  E.  Donobs,  Chairman, 
Camden. 

John  J.  Treacy,  15  Exchange  Place, 
Jersey  City. 

John  W.  Slocum,  Long  Branch. 

Alfred  N.  Barber,  Secretary,  Tren- 
ton. 

NEW  MEXICO. 

State  Corporation  Commission. 

M.  S.  Groves,  Chairman,  Santa  Fe. 
O.  L.  Owen,  Santa  Fe. 
Hugh  H.  Willlams,  Santa  Fe. 
Edwin  F.  Coard,  Clerk,  Santa  Fe. 

NEW  YORK. 

Public  Senrice  Commission,  Isl 
District 

Oscar    S.    Straus,    Chairman,    120 

Broadway,  New  York  City. 
William   Hatward,    120   Broadway, 

New  York  City. 
Hbnrt  W.  Hodge,  120  Broadway,  New 

York  City. 
TkAVis  H.  Whitney,  120  Broadway, 

New  York  City. 


Charles  S.  Hervey,  120  Broadway, 

New  York  City. 
James    B.    Walker,    Secretary,    120 

Broadway,  New  York  City. 

Public  Servico  Commitiion,  2d 
District. 

Seymour  Van  Santvoord,  Chairman, 
Albany. 

Devoe  p.  Uodson,  Albany. 

William  Temple  Emmet,  Albany. 

Frank  Irvine,  Albany. 

James  O.  Carr,  Albany. 

Francis  X.  Disney,  Secretary,  Al- 
bany. 

NORTH  CAROLINA. 

Corporation  Commission. 

Edward   L.    Travis,   Chairman,    Ra- 
leigh. 
William  T.  Lee,  Raleigh. 
George  P.  Pell,  Raleigh. 
A.  J.  Maxwell,  Clerk,  Raleigh. 

NORTH  DAKOTA. 

Board  of  Railroad  Commissioners. 

W.  H.  Stutsman,  President,  Mandan. 
W.  U.  Mann,  New  Salem. 
O.  P.  N.  Anderson,  Starkweather. 
Walter  F.  Cushing,  Secretary,  Bis- 
marck. 

OHIO. 
Public  Utflitios  Commission. 

Beecher  W.  Waltermirb,  Chairmaa, 
Columbus. 

Lawrence  K.  Lanqdon,  Columbus. 

Louis  M.  Day,  Columbus. 

D.  H.  Armstrong,  Secretary,  Colum- 
bus. 

OKLAHOMA. 

Corporation  Commission. 

J.  E.  Love,  Chairman,  Oklahoma  City. 
George  A.  Henshaw,  Oklahoma  City. 
W.  D.  Humphrey,  Oklahoma  City. 
J.    H.    Hyde,    Secretary,    Oklahoma 
City. 
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OREGON. 

PnUic  Service   CommisMon. 

Thomas    K.    Campbell,    Chairman, 

Salem. 
Praivk  J.  MiLLEB,  Salem. 
Btlbic  H.  Coeet,  Salem. 
Edwabd  Ostranoeb,  Secretary,  Salem. 

PENNSYLVANIA. 

Public  Service  Commiseion. 

Wm.  D.  B.  Aiinnr,  Glkairman,  Harris- 
burg. 

Samuel  W.  Pbnntpackeb,  1107 
Franklin    Bk.   BIdg.,    Philadelphia. 

John  S.  Rilling,  Harrisburg. 

Wm.  a.  Mages,  319  Frick  Bldg., 
Pittsburg. 

Milton  J.  Brecht,  Lancaster. 

James  Alcobn,  Harrisburg. 

MicifAEL  J.  Ryan,  1034  Land  Title 
Bldg.,  Philadelphia. 

A.  B.  Millab,  Secretary,  Harrisburg. 


PHILIPPINE  ISLANDS. 

Board    of   Public    Utflitiet 
CommiMioners. 

Mabiano  Cui,  President,  Manila. 

Stephen  Bon  sal,  Manila. 

Clyde  A.  DeWitt,  Manila. 

C.   C.  Mitchell,   Secretary,   Manila. 


RHODE  ISLAND. 
Public  Utilities  Commission. 

William  C.  Bliss,  Chairman,  19  Col- 
lege St,  Providence. 

Samuel  £.  Hudson,  Woonsocket. 

Robebt  F.  Rodman,  Lafayette. 

John  W.  Rowe,  Secretary,  Provi- 
dence. 


SOUTH  CAROLINA. 

Railroad  Commission. 

G.    McD.    Hampton,    Chairman,    Co- 
lumbia. 
John  G.  Richabds,  Columbia. 
Fbank  W.  Shealy*  Columbia. 
J.  P.  Dabby,  Secretary,  Columbia. 


SOUTH  DAKOTA. 
Board   pf   Railroad    Commissioners. 

J.  J.  Mubphy,  Chairman,  Pierre. 
P.  W.  Doughebty,  Pierre. 
W.  G.  Smith,  Pierre. 
H.  A.  Ustbud,  Secretary,  Pierre. 

TENNESSEE. 

Railroad  Commission. 

B.  A.  Enloe,  Chairman,  Naahyiile. 
H.  H.  HA.NNAH,  Nashville. 
Geoboe  N.  Welch,  Nashville. 
Miss     Willie     Fields,     Secretary, 
NashviUe. 


TEXAS. 

Railroad  Commission. 

Aluson   Mayfield,   Chairman,  Aus- 
tin. 
William  D.  Williams,  Austin. 
Eable  B.  Mayfield,  Austin. 
E.  R.  McLean,  Secretary,  Austin. 

VERMONT. 
Public  Sendee  Commission. 

RoBEBT  C.  Bacon,   Chairman,  Brat- 

tleboro. 
William  R.  Wabneb,  Vergennes. 
Walteb  a.  Dutton,  Hardwick. 
Neil    D.    Clawsok,    Clerk,    Brattle- 

boro. 
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VIRGINIA. 
State  Corporation  CommUsion. 

RoPEBT  R.  Pbenti8»  Chairman,  Rich- 
mond. 

WirxiAM  F.  Rhea,  Richmond. 

J.  Ricuabd  Winofield,  Richmond. 

Richard  T.  Wilson,  Clerk,  Rich- 
mond. 

WASHINGTON. 

Public  Senrice  CommiMion. 

E.  F.  Blaine,  Olympia. 
Abthub  a.  Lewis,  Olympia. 
Frank  R.  Spinning,  Olympia. 
J.  H.  Brown,  Secretary,  Olympia. 

WEST  VIRGINIA. 

Public  Senrice  Commission. 

E.  F.  Morgan,  Chairman,  Charleston. 
Elliott  Nobthoott,  Charleston. 
Vacancy. 


R.  B.  Bernheim,  Secretary,  Charles- 
ton. 

WISCONSIN. 

Railroa<l  Commission. 

Carl  D.  Jackson,  Chairman,  Madi* 
son. 

Walter  Alexander,  Madison. 

Benrt  R.  TbUMBOWBB,  Madison. 

Harold  L.  Geisse,  Secretary,  Madi- 
son. 

WYOMING. 
Public   Service   Commission. 

John  B.  Keisdrick,  Governor,  Chair- 
man, Cheyenne. 

Robert  B.  Forsythe,  Auditor,  Vice- 
Chairman,  Cheyenne. 

Herman  B.  Gates,  Treasurer,  Chey- 
enne. 

H.  A.  Floyd,  Secretary,  Cheyenne. 
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ABBREVIATIONS  OF  COMMISSION 
REPORTS 

Ann.  Bep.  AU.  B.  C Annual  Report  of  the  Alabama  Railroad  Com* 

mission. 

"        **    Ariz.  CO Annual    Report    of    the  Arizona    Corporation 

Commission. 

"        **    Ariz.  R.  C Arizona  Railway  Commission  Annual  Reports. 

190^10. 

"  "  Ark.  R.  C Arkansas  Railroad  Commission  Annual  Re- 
ports. 

"        **    CaL  Bd.  R.  C.  ...California  Board  of  Railroad  Commissioners. 

Annual  Reports. 

^        **    Can.  R.  C Board  of   Railway   Commissioners  of  Canada 

Annual  Reports. 

•  "     Colo.  P.  U.  C.  ...Annual   Report  of  the   Colorado  Public   Util- 

ities Commission. 

•  *•    Col.  S.  R.  C Colorado  State  Railroad  Commission   Annual 

Reports.    1907-14. 

•  "    Coon.  P.  U.  C.  ..Annual  Report  of  the  Connecticut  Public  Util- 

«  ities  Commission. 

•  "    Conn.  R.  C Annual   Report   of  the  Connecticut   Railroad 

Commissioners.     1853-1911. 
^        **    Dist.  Col.  P.  U.  C.  Annual   Report   of  the   District  of   Columbia 

Public  Utilities  Commission. 
^        "    Pla.  R.  C Annual  Report  of  the  Railroad  Commissioners 

for  the  State  of  Florida. 
^        **    Ga.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Georgia. 

•  "     Houstcn,  Tex.,  P. 

S.  C Houston,  Texas,  Public  Service  Commissioner, 

Annual  Reports. 

•  **     la.  R.  C Annual  Report  of  the  Iowa  Board  of  Railroad 

Commissioners. 

•*        "     Ida.  P.  U.  0 Annual  Report  of  the  Idaho  Public  Utilities 

Commission. 

•*  "  111.  P.  U.  C Annual  Report  of  the  Public  Utilities  Commis- 
sion of  Illinois. 

•  "     111.  R.  &  W.  C.  ..Annual   Report   of  the   Illinois   Railroad   and 

Warehouse  Commission.     1871-1913. 

•  "     Ind.  P.  S.  C Annual  Report  of  the  Indiana  Public  Service 

Commission. 

^        "    Ind.  R.  C Annual  Report  of  the  Railroad  Commission  of 

Indiana.     1906-1912. 
zi 
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xii  ABBREVIATIONS. 

Ann.  Rep.  Kan.  R.  C Annual  Report  of  the  Railroad  Ck>mmi8sioiMra 

of  Kansas. 

<*        "    Ky.  R.  G Annual  Report  of  the  Kentucky  Railroad  Ccai* 

mission. 

**        "    La.  R.  C Annual  Report  of  the  Railroad  ComniissioB  of 

'  '  -LotMsiaaav 

«        **    Los    Angeles   Bd. 

P.  U ,  Lob  Angeles,  Cal.,  Board  of  Public  Utilities 

Annual  Reports.     1909-1913. 

^        "    Man1t6ba  P.  U.  C.  Manitol)a  Public  Utilities  CommAsfiion,  Canada, 
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Former  rate  applicable  to  Fresno  City  Water  Company  re-established 
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Bellerille  V.  St.  Clair  County  Gas  &  E.  Co.  1916B,  p.  24. 

Rehearing  denied  on  all  matters  except  as  to  reasonable  and  fair  rate 
for  electric  street  lighting  service  in  Belleville  upon  whicli  question 
rehearing  is  granted  (March  29,  1916). 
Re  Polo  Mut.  Teleph.  Co.  1916B,  p.  318. 

Certain  toll  charges  discontinued  (March  30,  1916). 
Re  Chesterfield  Teleph.  &  Teleg.  Co.  1915E^  p.  663. 

Order  reafiirmed  on  rehearing  (March  24,  1916). 
Lake  Forest  v.  Lake  Forest  Water  Co.  1915D,  p.  1008. 

Rehearing  denied  but  leave  granted  to  file  statement  of  revenues  under 
rates  prescribed  by  original  order  and  to  apply  for  modification  of, 
rates  within  90  days  (April  13,  1916) . 
xli 


Digitized  by 


Google 


xlU  APPEALS,  REHEARINGS,  ETC. 

Peoria  v.  Chicago,  B.  &  Q.  R.  Co.  1916A,  p.  493. 

Approval  of  plane  for  crossings  (April  27,  1916). 
Re  Moweaqua  Teleph.  Co.  1915E,  p.  857. 

Improvements  in  telephone  plant  having  been  completed  new  schedule 
of  rates  established  (April  28,  1916). 
Alton  &  S.  R.  Co.  v.  Toledo,  St.  L.  &  W.  R.  Co.  (mem.)   1915F,  p.  187. 

Location  of 'crossings  changed  (April  28,  1916). 
Currant  v.  Homer  Electric  Light  &  P.  Co.  1916A,  p.  917. 

Order  to  show  cause  why  utility  is  not  conforming  strictly  to  the  pro- 
visions of  original  order  relative  to  tenders  to  owners  of  electric 
meters  to  be  acquired  by  utility  (May  18,  1916). 

Ix>ai8iana. 

Ex  parte  Louisiana  &  N.  W.  R.  Co.  1915A,  p.  466. 

Order  canceled  and  rescinded  (April  27,  1916).  ' 
Ex  parte  St.  Louis,  I.  M.  &  S.  R.  Co.  (mem.)   1915F,  p.  75. 

Increase  from  7  cents  to  9  cents  per  100  pounds  authorized  on  subse- 
quent application  (May  25,  1916). 

Maine. 

Re  Maine  C.  R.  Ck).  191 5F,  p.  1033. 

Approval  of  plan  of  disposition  of  common  stock  (March  28,  1916). 

Michigan. 

Re  atizens'  Tekph.  Co.  (mem.)  191 6B,  p.  562. 

Selling  price  of  utility  reduced  from  $2,000  to  $1,750  (May  ll,  1916). 

Nebraska. 

Nebraska  Portland  Cement  Co.  v.  Chicago,  B.  &  Q.  R.  Ck).  191 5E,  p.  64. 

Rates  ordered  modified  (March  27,  1916). 
Imperial  v.  Chicago,  B.  &  Q.  R.  Co.  (mem.)  1916B,  p.  1052. 

Defendant  railroad  company  ordered  to  establish  a  daily -except-Sunday 
mixed  train  in  place  of  the  tri-weekly  passenger  train  established 
by  the  original  order  the  service  of  which  had  proved  imsatisfac- 
tory   (May  15,  1916). 

Washingum. 

Public  Service  Commission  ex  rel.  Everett  Trades  Council  v.  Puget  Sound 
International  R.  A  Power  Co.  191 6B,  p.  81. 
Final  order  fixing  valuation  of  utility's  property  at  $2,170,592.54  and 
establishing  schedule  of  rates  to  yield  return  of  8  per  cent  (April 
12^1916). 
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Wisconsin. 

Nolan  V.  Chicago  ft  N.  W.  R.  Co.  1915A,  p.  240. 

Railroads  ordered  to  require  trains  at  junction  for  15  minota  in  cases 
of  emergency  (March  17,  1916). 
Ottun  V.  Great  Northern  R.  Co.  (mem.)   1916B,  p.  1054. 

Stopping  of  additional  train  required  (April  11,  1916). 
Gray  r.  Chicago,  M.  &  St.  P.  R.  Co.  (mem.)  1915F,  p.  1100. 

Reparation  awarded  reduced  on  rehearing  from  $49.77  to  $22.12  (April 
18,1916). 
Jackman  y.  Janesville  Electric  Co.  1916C,  p.  400. 

Adjustment  of  value  of  motors  removed  by  electric  company  (May  ^ 
1016). 
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CAIilFORNIA  RAIIjROAD  COMMISSION* 

Df  RE  SAN  DIEGO  &  SOUTHEASTERN  RAILWAY 
COMPANY. 

[Application  No.  1752.] 

CITY  OP  CHULA  VISTA 

«. 

SAN  DIBQO  &  SOUTHEASTERN  RAILWAY  COMPANY. 

[Case  No.  843.] 

{Decision  No.  2971.] 

Bates  —  Railroad  —  Freit^t  ~  Comparison. 

1.  To  determine  the  reasonableness  of  freight  rates  consideration 
must  be  given  to  all  the  elements  surrounding  the  movement  of  the 
traffic,  and  not  solely  t^  the  rates  of  ottie^  i-ailroads  differently  situated. 

Bates  ^Railroads '^Freight -^Profit  to  shippers. 

2.  A  railroad  will  not  be  prevented  from  establishing  reasonable 
freight  rates  merely  because  shippere  cannot  sell  their  products  at  a 
profit*  since  this  may  be  due  to  natural  or  other  advantages  of  com- 
petitors, and  freight  rates  qannot  be  based  solely  on  the  needs  of  a 
shipper. 

Bates  —  Railroads  —  Freight  ~  Trial. 

3.  Freight  rates  apparently  not  excessire  by  comparison  may  be 
authorized  subject  to  further  investigation  upon  specific  complaint. 

Bates -^  Electric  railway  ^' Fares  ttHthin  corporate  limits. 

4.  A  railroad  will  not  be  permitted. to  increase  established  railway 
fares  within  a  city  from  5  to  10  cents  unless  justification  therefor  is 

P.U.R1916C.  1 
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ahown,  {  27  of  the  Public  Utilities  act  (C&l.)  providing  that  not  more 
than  6  cents  shall  be  charged  within  the  corporate  limits  of  any  dtj 
unless  justified. 
Bates '^Bailroiids^  Decrease  to  increase  traffic. 

5.  A  railroad  operating  at  a  loss  may  be  authorized  to  decrease 
fares  on  one  of  its  lines  to  secure  larger  revenue  from  the  resulting 
.    increase  of  travel. 
BeUtm^^BuUtoayS'^  Obligation  to  retain  rates. 

6^  Interurban  railway  fares  which  return  Hr  less  than  operating 
expenses  may  be  increased  in  spite  of  obligations  to  consider  settlers 
along  the  line  and  the  company^s  verbal  promises  upon  receiving  its 
charter. 
Return -^  Bailtoay -^  Quality  of  service. 

7.  A  railway  will  be  permitted  to  increase  its  fares  to  reduce 
operating  losses,  rather  than  return  to  an  abbreviated  service,  where  it 
is  not  likely  that  a  lesser  service  is  wanted  or  would  decrease  losses. 

Bates  ^Railroads '^Affected  by  general  depression. 

8.  A  railroad  should  bear  some  of  the  loss  incident  to  crop  failure 
and  general  business  depression. 

Bates  ^BcUlroads^  Elements  affecting. 

'  9:  That  a  railroad  system  contains  a  duplication  of  facilities  and 
noncompensatory  lines,  and  is  owned  by  interests  which  control  the 
whole  traffic  situation  in  the  district,  may  be  considered  in  fixing  rates. 

Betum'^BattroadS'^  Discontinuance  of  nonpaying  line. 

10.  A  railroad  will  not  be  required  to  discontinue  a  nonpaying  line 
to  decrease  general  operating  lossea  where  the*  upkeep  of  the  line  is  so 
small  that  very  little  saving  would  result  from  its  abandonment. 

Bates  ^  Railroads -^  Sufficiency  of '^  Value  of  the  Service. 

11.  The 'principle  that  a  railroad  must  charge  rates,  high  enoiigh  to 
support  it  is  qualified  by  the  recognized  truth  that  patrons  of  public 
utilities,  by  reason  of  the  volume  of  business,  may  be  unable  to  pay 
rates  which  would  return  even  operating  expenses. 

Service '^Bailtvays^  Bush  hours. 

12.  No  satisfactory  remedy  has  been  devised  for  occasional  over- 
crowding of  railways  during  rush  hours. 

[December  11,  1915.] 

Application  of  the  San  Diego  &  Southeastern  Railway  Com- 
pany for  authority  to  make  a  general  revision  of  its  freight  and 
passenger  rates,  and  complaint  of  the  city  of  Chula  Vista  against 
the  reasonableness  of  the  present  passenger  rates  between  San 
Diego  and  Chula  Vista  and  the  adequacy  of  the  service  rendered ; 
application  for  revision  of  freight  rates  granted,  and  for  revision 
of  passenger  rates  granted  in  part,  and  complaint  against  rates 
and  service  dismissed. 

Appearances:    H.  H.  Sanborn,  R,  G.  Dilworth  and  Arthur 

P.U.R.1916C. 
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Eoehl  for  applicant ;  Johnson  W.  Puterbaugh  for  city  of  National 
City,  intervener;  F.  B.  Andrews  for  city  of  Chula  Vista,  com- 
plainant and  intervener;  Wright,  Winnek,  &  McKee  for  Pacific 
Building  Company,  intervener;  S.  W.  Sweitzer  for  John 
Mnrtaugh  et  al.,  intervener;  Riley  &  Hesketh  for  Independent 
Stone  Company,  intervener ;  Geo.  J.  Leovy  for  San  Di^o  Stone 
Company,  intervener ;  Chas.  Crouch  for  Fenton  Sumption  Barnes 
Company,  intervener;  O.  T.  Helpling  for  Riverside  Portland 
Cement  Company,  intervener. 

Loveland,  Commissioner:  Application  No.  1752,  filed  by  the 
San  Diego  &  Southeastern  Railway  Company,  hereinafter  re- 
ferred to  as  the  company,  seeks  authority,  under  §  63  of  the 
Public  Utilities  act,  to  make  a  general  revision  of  its  freight 
tariffs,  increasing  practically  all  freight  rates,  class,  and  com- 
modity, and  also  revising  its  passenger  tariffs,  increasing  many 
of  its  fares. 

The  application  alleges  that  the  company  is  not  earning  operalr 
ing  expenses,  and  that  the  increases  in  rates  which  it  desires  to 
put  into  effect  will  produce  only  suflScient  revenue  to  cover  such 
expenses  and  interest  on  unfunded  debt  without  giving  any  con- 
sideration to  return  upon  other  capital  invested  in  the  prop- 
erty. 

Case  No.  843  is  a  complaint  entered  by  the  city  of  Chula  Vista 
wherein  it  calls  into  question  the  reasonableness  of  the  present 
passenger  fares  between  San  Di^o  and  Chula  Vista.  It  also 
places  in  issue  the  adequacy  of  the  service  being  rendered  be- 
tween the  two  cities. 

The  application  and  the  case  were  heard  together,  and  it  was 
stipulated  that  all  testimony  and  exhibits  would  be  considered 
as  applying  to  both  proceedings. 

The  city  of  National  City  and  city  of  Chula  Vista  intervened, 
protesting  against  the  proposed  increases  in  passenger  fares  and 
freight  rates  between  those  cities  and  San  Diego.  The  Pacific 
Building  Company  and  John  Murtaugh  et  al.,  of  San  Diego, 
intervened  and  protested  against  proposed  increase  in  fare  of 
6  cents  to  10  cents  between  points  within  the  city  of  San  Diego 
and  the  eastern  city  limits.  The  Independent  Stone  Company, 
San  Diego  Stone  Company,  and  Fenton  Sumpton  Barnes  Com- 
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pany  protested  against  prc^osed  increases  in  rates  on  sand,  gravel, 
stone,  crushed  rock,  etc.,  from  various  points  to  San  Diego  and 
Coronado.  Riverside  Portland  Cement  Company  protested 
against  the  granting  of  increases  in  cement  rates.  This  last  pro- 
test, however,  was  withdrawn  at  a  subsequent  hearing  without 
evidence  having  been  introduced. 

The  company  prepared  its  case  in  great  detail  and  presented 
for  the  Commission's  consideration  a  mass  of  statistical  informa- 
tion taken  principally  from  its  annual  reports.  These  hearings 
extended  over  a  period  of  six  days  resulting  in  889  pages  of 
transcript  and  the  introduction  of  many  exhibits  both  by  the 
company  and  the  interveners.  Oral  arguments  were  made  by 
counsel,  and  the  case  is  now  ready  for  disposition. 

The  issue  is  of  great  importance  to  the  company  and  to  the 
public,  and  although  the  company  at  this  time  is  only  contending 
for  sufficient  revenue  to  pay  its  operating  expenses,  it  must  neces- 
sarily disturb  rates,  many  of  which  have  been  in  effect  for  years. 
For  the  fiscal  year  ending  June  30,  1915,  the  property  failed  to 
earn  expenses  by  $86,287.21,  and  this  application  was  presented 
in  an  eifort  to  prevent  future  deficits. 

The  company's  history,  its  capitalization,  and  organization, 
nnd  certain  elements  entering  into  the  value  of  its  property,  are 
carefully  set  forth  in  our  decision  No.  1383,  case  N"a  189,  Re 
San  Diego  &  S.  E.  R  Co.  (4  Cal.  R.  C.  R.  page  539)  rendered 
March  30,  1914.  This  decision  is  pertinent  to  these  proceedings 
and  therefore  is  quoted  in  part  as  follows: 

"The  San  Diego  &  Southeastern  Railway  Company  was  incor^ 
porated  under  the  laws  of  the  state  of  California  on  March  2, 
1912,  to  take  over  the  properties  and  obligations  of  the  San 
Diego  &  Cuyamaca  Railway  Company  and  the  San  Diego  South- 
em  Railway  Company,  both  of  which  are  now  legally  dissolved. 
The  history  of  the  physical  properties  which  now  constitute  the 
San  Diego  &  Southeastern  Railway  Company  is  interesting  and 
intricate,  and  can  be  traced  back  as  far  as  the  years  1886  and 
1887,  when  the  first  serious  attempts  were  made  by  San  Di^o 
residents  to  give  to  their  city  a  direct  rail  connection  with  the 
East.  A  complete  investigation  into  the  entire  history  of  the 
xsompany  appears  in  the  Commission's  engineering  department's 

valuation  report,  and  it  does  not  seem  necressary  to  here  review 
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this  history  in  all  its  details.  It  will  suffice  to  say  that  the  present 
company  inherited  the  properties  and  obligations,  as  far  as  they 
were  in  existence^  of  the  following  prior  companies :  Coronado 
Bailroad  Company,  organized  April  7,  1886;  National  City  & 
Otay  Railway  Company,  organized  December  28,  1886;  San 
Diego  &  Cuyamaca  Railway  Company,  organized  August  30, 
1887;  Otay  Railway  Company,  organized  September  28,  1887; 
San  Diego,  Cuyamaca,  &  Eastern  Railway  Company,  organized 
March  6,  1888;  National  City  &  Otay  Railway  Company 
(Cons.),  organized  October  1,  1888;  San  Di^o  Southern  Rail- 
way Company,  organized  July  1,  1908 ;  San  Diego  &  Cuyamaca 
Railway  Company,  organized  July  19,  1909. 

"The  present  company  is  one  of  a  group  of  San  Diego  organ- 
izations known  as  the  ^Spreckels  companies,'  because  of  the  pre* 
dominance  of  J.  D.  Spreckels  in  their  control.  These  companies 
are  as  follows :  San  Diego.  Electric  Railway  Company ;  Southern 
California  Mountain  Water  Company;  Coronado  Water  Com- 
pany; San  Diego  &  Coronado  Ferry  Company;  San  Diego  & 
Coronado  Transfer  Company;  United  Light,  Fuel,  &  Power 
Company;  San  Diego  &  Southeastern  Railway  Company;  San 
Di^o  &  Arizona  Railway  Company ;  Coronado  Beach  Company ; 
Hotel  Del  Coronado ;  Coronado  Tent  City ;  Coronado  Plumbing 
Company. 

"The  same  group  of  men  occupy  in  general  the  same  positions 
on  the  directorates  and  as  oflficers  of  all  'these  companies.  They 
are  as  follows:  J.  D.  Spreckels,  president;  W.  Clayton,  vice 
president  and  managing  director;  H.  L.  Titus,  secretary  and 
attorney;  Claude  Spreckels,  treasurer;  B.  M.  Warner,  general 
superintendent;  A.  H.  Kayser,  general  auditor;  Geo.  Holmes, 
purchasing  agent 

"The  first  four,  together  with  C.  L.  Bundy  of  Los  Angeles,  who 
represents  a  group  of  Los  Angeles  capitalists,  constitute  the 
board  of  directors  of  this  company.  This,  the  youngest  of  the 
group,  is  thus  not  entirely  a  Spreckels  company,  inasmuch  as  a 
considerable  portion  of  the  common  stock  of  the  company  is  held 
by  Los  Angeles  people.  The  rest  of  the  stock  is  held  by  John  D. 
Spreckels. 

"The  San  Diego  &  Southeastern  Railway  Company  comprises 
73.64  main  track  miles  of  standard  gauge,  steam,  and  electric 
P.U.R.1916C. 
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railways  located  in,  and  radiating  in  northerly,  easterly,  and 
southerly  directions  from,  the  city  of  San  Diego.  The  system 
consists  of  five  principal  units  or  branches  of  various  lengths,  a^d 
is  entirely  confined  within  the  limits  of  San  Diego  counly. 

"The  road  as  at  present  operated  is  divided  into  two  divisions, 
the  southern  division  (formerly  the  San  Diego  Southern  Rail- 
way Company)  and  the  eastern  division  (formerly  the  San  Diego 
and  Cuyamaea  Railway  Company).  A  statement  of  the  total 
track  mileage  of  the  company  is  as  follows :    •    ,    . 

"In  addition  to  the  track  mileage  shown  on  this  statement 
(73.54  miles  of  main  track),  the  San  Di^o  &  Southeastern  Rail- 
way Company  operates  an  electric  car  over  1.55  miles  of  the  San 
Diego  Electric  Railway  Company's  tracks  in  San  Diego,  making 
a  total  operated  mileage  of  75.09.  Of  this  mileage  there  is 
operated  by  steam  61.76  miles  and  electrically  13.33  miles.  The 
13.33  miles  consist  of  the  1.55  miles  above  mentioned  of  the  San 
Diego  Electric  Railway  Company's  tracks  and  of  11.78  miles  of 
main  line  on  the  southern  division  from  the  intersection  of  Thir- 
teenth and  'L'  streets,  San  Diego,  to  Otay. 

"The  character  of  the  lands  traversed  by  the  various  lines  of 
this  system  may  be  divided  into  two  general  classes,  viz.,  lands 
within  incorporated  cities,  and  suburban,  rural  and  country  lands. 
Of  the  first  class  there  are  six  incorporated  cities,  being  San 
Diego,  National  City,  Chula  Vista,  Coronado,  La  Mesa,  and 
El  Cajon.  The  character  of  these  city  lands  does  not  correspond 
to  what  is  usually  understood  by  this  term,  and,  instead  of  com- 
prising built-up  residence  communities,  the  lands  traversed  are 
for  the  greater  part  sparsely  built  up,  and  in  many  cases  merely 
low,  marsh  lands.  The  suburban  territory  reached  by  the  lines 
of  this  company  is  constituted  of  small  ranches  and  platted 
acreage  tracts,  including  small  unincorporated  towns  and  villages 
of  various  sizes  and  improvements.  The  rural  and  country  lands 
reached  by  the  road  are  of  various  kinds,  and  comprise  orange 
and  lemon  groves,  grain,  farming,  pasture,  grazing,  jnarsh,  rocky, 
hilly,  canyon,  and  waste  lands.     .     .     . 

"A  considerable  portion  of  the  San  Diego  &  Southeastern  Rail- 
way, and  principally  the  original  National  City  &  Otay  Railway, 
is  merely  a  suburban  traction  railway  occupying  city  streets  by 
virtue  of  franchises,  and  otherwise  possessing  very  few  rights  of 
P.U.R.1916C. 
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way.  The  length  of  track  laid  down  totals  approximatelj  16*7 
miles. 

"As  noted  heretofore,  this  company  operates  with  both  steam 
and  electricity.  The  electric  portions  of  the  road  do  a  passenger 
business  almost  exclusively,  while  on  the  steam  portion  of  the 
system  freight  constitutes  the  most  important  item  of  traffic  on 
the  road.  The  principal  freight  commodities  seem  to  be  stone, 
sand,  and  other  like  articles,  constituting  more  than  82  per  cent 
of  the  total  frei^t  tonnage  hauled  by  this  road  in  the  year  end- 
ing June  30,  1913. 

"The  San  Diego  &  Southeastern  Railway  Company's  author- 
ized capital  stock  consists  of  16,500  shares  of  ccmimon  stock  of 
the  par  value  of  $100  each,  or  a  total  authorized  capitalization  of 
$1,650,000.  The  entire  authorized  capital  stock  was  issued  as 
the  purchase  price  for  the  properties  of  the  San  Diego  Southern 
Railway  Company  and  the  San  Diego  &  Cuyamaca  Railway 
Company,  the  inmiediate  predecessors  in  interest  of  the  present 
corporation.  Stock  to  the  par  value  of  $770,000  was  paid  for  the 
Cuyamaca  line,  and  is  now  held  by  Los  Angeles  people,  while 
stock  to  the  par  value  of  $880,000  was  paid  for  the  San  Diego 
Southern  property,  and  is  held  by  John  D.  Spreckels,  the  presi- 
dent of  the  present  company.    There  is-  no  bonded  indebtedness. 

"It  seems  pertinent  to  point  out  here  the  relation  between  the 
capitalization  of  this  property  and  its  value.  The  ^reproduction 
value'  of  the  entire  operative  property,  as  will  appear  later,  is 
estimated  by  the  engineering  department  of  the  Commission  at 
$2,285,874.61  and  the  'present  value'  at  $1,912,754.20,  while  the 
total  capitalization  has  a  par  value  of  only  $1,650,000.  This  is 
an  unusual  state  of  affairs  with  public  utilities.  We  find  as  a 
rule  that  the  capitalization  is  largely  in  excess  of  either  cost  or 
reproduction  value.  Looking  at  the  company  from  this  point  of 
view,  its  financial  condition  appears  to  be  quite  satisfactory.  It 
does  not  become  necessary  to  trace  the  financial  history  of  the 
predecessors  of  the  present  company  back  to  the  beginning,  as  the 
last  consolidation  of  these  roads  undoubtedly  squeezed  out  what- 
ever water  there  may  have  been  in  former  capitalizations. 

"It  should  also  be  added  here  that  since  the  incorporation  of 

the  present  company,  on  March  2,  1912,  expenditures  were  made 

for  additions  and  betterments  totaling  $259,519.04,  of  w^ich 
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$81,087.90  was  expended  for  acquisitiop  of  rights  of  way,  stafios 
grounds,  and  real  estate. 

"The  company  has  declared  no  dividends  since  its  organization, 
but  fhe  sum  of  $39,191.42  appears  as  a  credit  charge  against* 
profit  and  loss  in  the  annual  report  of  the  company  for  the  year 
ending  June  80,  1918." 

The  San  Diego  &  Southeastern,  as  heretofore  stated,  was 
organized  in  1912.  For  some  years  prior  to  the  final  consolida- 
tion the  property  was  under  two  companies,  the  San  Diego  & 
Cuyamaca  Railway  Company  and  the  San  Diego  Southern  Rail- 
way Company.  Exhibit  No.  34  gives  the  combined  income  and 
expenditures  of  the  properties  for  the  years  1909,  1910,  1911, 
and  1912.  A  brief  analysis  of  this  period  of  four  years  is  illumi- 
nating. 

SAN  DIEGO  A  CUYAMACA  RAILWAY  COMPANY. 

San  Diego  Southern  Railway  Company. 

Fiscal  Years  Ending  June  30,  1909,  1910, 1911  and  1912. 


1909 

1910 

19U 

1912 

Operating  ReTennefl. 
PreiRht  reveDtte 

t91,fi05.20 

11S,»1.20 

6.487.70 

$U9.966.10 
19.686.28 

$155,573.99 
156,452.64 
21.085.44 

$181  .^2  95 

Passenger  revenne 

178  744  78 

Other  operatlDff  reyeDoes 

80,196.85 

Total  operating  revennes 
Operating  Expenses, 
tores 

1211.644.10 

W6.230.87 
84,550.22 
8.209.11 
81,966.23 
20,018.66 

$269,183.96 

$44,851.76 
45.802.41 
8.444.81 
94.777.10 
20.18221 

$333,112.07 

$47,639.81 

53,918.64 

8.482.72 

110.880.17 
22.229.80 

$890,284.58 

$64,809.22 
63.494.11 
4.744.96 

180.239.12 
27.408.41 

Maintenance  of  equipment . . . 
Trafflki 

Transportation 

General 

Total  operating  expenses 

$175,996.09 

$209,057.79 

$238,160.64 

$290,190.81 

Net  profit 

SS5.649.01 
830.n 

$60,076.17 
1.804.78 

$94,961.48 
2,044.13 

$100,093.77 

2,972.23 

Nonoperating  revenue 

Total  net  profit 

$35,979.72 
5,216.01 

$61,880.95 
5.897.91 

$97,005.56 
7.505.42 

$103,066.00 
$12,720.00 

Taxes 

Operating  profit 

$30,763.71 

$33,000.00 
5,731.19 

$55,483.04 

$24,250.00 
2.879.01 

$89,500.14 

$25,000.00 
2.869.51 

$90346.00 

$6.2S0J0 
4.921U 

Interest 

Miscellaneous  deductions 

Net  profit  or  deficit 

•$7,967.48 

$28354.82 

$02,180.6$ 

f7B,172J$ 

•Deficit. 


Financial  exhibits  Nos.  6  and  7,  introduced  at  the  hearings, 
show  gross  income  from  operation  and  from  other  sources,  to- 
gether with  the  expenses  and  fixed  charges  for  the  years  1913, 
1914,  and  1915.    From  an  analysis  of  these  reports  it  is  possible 
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to  accurately  deteirmine  the  moneys  received  and  the  dispoeition 
that  has  been  made  of  the  same. 

The  following  condensed  statement  giverf  a  picture  of  the  fi- 
nancial situation  of  San  Diego  &  Southeastiem  Railway  Company 
for  the  fiscal  years  ending  June  30,  1913,  1914,  and  1915: 


1913 


1914 


1915 


Operating  BeTenoe 

Freight  reyexiiie 

Pauenger  revemie 

Other  operathig  revenue 


9231,803.00 
171,733.64 
25,697.84 


1209,667.16 
131,717.85 
24,818.85 


1159,872.12 
120,024.73 
25.586.87 


Total  opersttnir  revenue. 


Operating  Expense 

Maintenance  of  way  and  stnictureB 

Maintenance  of  equipment 

TrafBc  expenses 

Transportation  expense 

Oeneral  expense 

Transportation  for  investment. Cr. 


8428,608.96 


886.997.14 
75,168.85 
7,404.06 

178.103.88 
30,151.02 


8865,708.88 


•67.025.35 
69,658.80 
4.047.77 

157,828.48 
41,479.17 


8805,438.42 


899.820.72 

68.176.60 

8.060.60 

141,001.50 
89,649.18 
•1,806.92 


Total  operating  expense. 


8377,819.97 


8340.034.45 


8350.1U.77 


Net  profit  or  deficit 

Nonoperating  revenue. , 


$50,874.01 
319.50 


825,668.84 
2,716.28 


•844.678.35 
8.689.77 


Total  net  profit  or  deficit;. 
Taxes 


$51,193.51 
16,900.00 


$28,385.07 
21.126.10 


•841.068.68 
18.167.62 


Operating  profit  or  deficit. « 


Interest  on  unfunded  debts. 
Miscellaneous  deductions. . . 


$84,608.51 

$5,972.06 
5.238.22 


$7,269ir7 

$13,864.87 
2,177.62 


•$69,2S0.a0 

$21«888.62 
5.197.49 


Net  profit  or  deficit . 


Ratio  of  operating  expense  to  gross  opera- 
ting revenue 

Ratio  of  operating  expense  and  deductions 
to  total  income 


$23,483.28 

88.19b 
94.596 


•88.282.82 

92.99& 
102.296 


•$86,287.21 

114.696 
127.896 


♦Defldt. 

It  will  be  noted  by  comparing  the  two  statements  that  the 
income  and  expenditures  fluctuate  very  materially.  In  1909 
total  freight  revenue  was  $91,605.20;  in  1913,  it  had  risen  to 
$231,3ft3,  and  in  1916,  dropped  back  to  $159,872.12.  In  1909 
passenger  revenue  was  $113,551.20,  in  1912  it  was  $178,744.78, 
and  in  1915,  $120,024.73.  The  expenses  show  ahnost  continual 
increases.  Maintenance  of  way  in  1909  was  $36,230.87,  in 
1913,  $86,997.14,  and  in  1915,  $99,820.72;  maintenance  of 
equipment  in  1909  was  $34,650.22,  in  1913,  $75,168.85,  in 
1916,  $63,176.69;  conducting  transportation*  (salaries  of  train 
crews,  etc.)  in  1909,  $81,986.23,  in  1913,  $178,103.88,  and  in 
1915,  $141,001.50. 

As  indicated  by  exhibits  6  and  7,  the  year  1913  resulted  in 
P.U.R.1916C. 


Digitized  by 


Google 


10  CALIFORNIA  RAILROAD  COMMISSION. 

a  profit  of  $23,483.23,  the  year  1914,  a  loss  of  $8,282.52,  and  th6 
year  1915  a  loss  of  $86,287.21,  or  a  net  loss  for  the  three  years  of 
$71,086.50.  For  the  year  1915  the  operating  revenue  was  $44,- 
678.35  less  than  the  operating  expenses.  The  company  has  no 
bonded  indebtedness,  but  paid  interest  in  the  sum  of  $21,833.52 
on  its  unfunded  debt  of  $337,396.31  for  the  fiscal  year  1915. 

It  is  to  be  noted  that  the  salaries  and  expenses  of  the  general 
officers  are  not  excessive.  This  is  accounted  for  by  the  fact  that 
these  officers  act  for  all  of  the  Spreckels  companies,  receiving  a 
part  of  their  salaries  from  each  company;  the  general  super- 
intendent, for  instance,  being  allowed  but  $300  per  annum  by 
the  San  Di^o  &  Southeastern  Railway  Company;  other  officials 
in  like  proportion. 

Exhibit  No.  10  gives  scale  of  wages  for  1912  and  1915,  show- 
ing the  increases  granted  to  employees  in  the  operating  depart- 
ment for  various  classes  of  labor,  ranging  from  6^  to  39  per  cent; 
for  example,  yard  enginemen  from  $3.75  to  $4  per  day  equals  6^ 
per  cent;  passenger  firemen  from  $2.50  to  $3  per  day  equals 
20  per  cent;  freight  brakemen  from  $2.75  to  $3.25  per  day  equals 
18  per  cent;  passenger  conductors  (steam)  from  $3.50  to  $4.25 
per  day  equals  25f  per  cent;  freight  firemen  from  $2.50  to  $3.26 
per  day  equals  30  per  cent;  roadmaster  from  $90  to  $125  per 
months  equals  39  per  cent 

[1]  No  attempt  will  be  made  to  discuss  all  of  the  freight  rates 
involved.  Such  a  discussion  of  individual  it^ns  would  imneces- 
sarily  lengthen  the  report.  A  careful  ccmiparison  of  the  proposed 
commodity  rates  on  those  commodities  moving  in  sufficient  quan- 
tities to  effect  the  revenue  has  been  made  by  our  rate  department^ 
and  it  is  found  that  in  nearly  every  instance  the  proposed  rates 
are  as  low  or  lower  than  the  rates  charged  on  the  same  commodi- 
ties by  the  Atchison,  Topeka,  &  Santa  Fe  Railway  between  points 
in  southern  California  of  equal  distances.  Referring  particular- 
ly to  the  sand,  gravel,  and  crushed-rock  rates, — the  proposed 
rates  being  30  cents  per  ton  for  distances  under  5  miles,  40  cents 
under  10  miles,  47  cents  under  26  miles,  and  54  cents  under  46 
miles.  On  the  Santa  Fe  the  rates  on  these  commodities  fa  and 
from  San  Diego  are  as  follows: 

P.U.R.1916C. 
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8AN  DIEGO 
to— 

MUei 

Bate  per 
ton 

TO 
SAN  DIEGO 

Milei 

Rate  per 
ton 

MoreDa 

5 

6 
8 
28 
27 
6 

10.50 
.50 
.50 
.50 
.60 
.50 

Selwyn 

18 
14 

Pmciflc  BeaolL. 

LftDriUo 

10.40 

Del  Mar 

Linda  Vieta  (nand  only).. 

Cardiff 

.46 

NatknialGtty 

The  same  situation  is  true  of  manure — the  highest  rate  pro- 
posed by  applicant  is  60  cents  per  ton  for  18,6  miles,  San  Diego 
to  Santee,  while  the  rate  on  this  commodity  between  all  stations, 
30  miles  and  under,  on  the  Santa  Fe,  is  65  cents  per  ton. 

Beet  Pulp— S.  D.  dk  S.  E. 


From 

SAN  DIEGO 

to- 

Miles 

Present  rate 

per  ton,  wet  or 

dry 

Proposed  rate 
per  ton,  dry 
only  shipped 

El  Cajon 

15.4 
18.6 
25.0 

10.50 
.50 
.50 

$1.15 

Santee 

1.15 

Foster 

1.40 

A.  T.  A  S.  F.  Ry. 

From 

SANTA  ANA 

to— 

MDes 

Rate  per  ton 

El  Tore 

13 
17 
24 

$1.20 

Oalivftii  .......  1 1 1 ...........  r ................. . 

1.40 

Serra 

1.80 

Feed  (carload)— S.  D.  &  S.  E.  Ry. 


SAN  DIEGO 
to— 

Miles 

Present  rate 

Proposed  rate 

Chnla  Vista 

8.7 
11.9 

$0.65 
70 

$0.90 

Otav 

1.00 

A.  T.  A  S.  F.  Ry. 

Prom 

SAN  DIEGO 

to- 

Maes 

Rate 

La  Drillo 

8 
13 

$0.80 

Sd^inni 

1.20 
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Piom 

MUea 

Present  rate 

Proposed  rate 

8AN  DISOO 
to- 

Per  1.000 
feet 

Equal 
per  ton 

Per  1000 
feet 

Equal 
per  ton 

El  Cajon 

15.4 
18.6 
21.7 
25.0 

$1.00 
1.25 
1.25 
1.50 

$0.60 
.75 
.75 
.90 

$1.80 
2.00 
2.10 
2.20 

$1.08 

Santee  

1.20 

Lakeside 

1.26 

Foster 

1.32 

A.  T.  &  S.  F.  Ry. 


From 

SAN  DIEGO 

to- 

BiUes 

Rate  per  ton 

Linda  Vista 

14 
18 
23 
27 

$1.00 

Sorrento 

1.20 

Del  Mar 

1.20 

Cardiff 

1.40 

Hay  (carload)— S.  D.  k  S.  E.  Ry. 


To 

SAN  IHEQO 

from— 

MUes 

Proposed  rate 

Otay 

11.9 
14.6 
15.8 
18.6 
21.7 
25.0 

$0.70 
.75 
1.00 
1.05 
1.10 
1.15 

$1  00 

Schnells  

1.20 

San  Ysidro 

1  20 

Santee 

1.30 

Lakeside 

1.35 

Foster 

1.40 

A.  T.  &  S.  F.  Ry. 


To 

SAN  DIEOO 

from 

MUes 

Bate 

Seiwyn  

13 
14 
18 
23 
27 

$1  20 

Linda  Vista 

1.20 

Sorrento 

1.40 

Del  Mar 

1.40 

Cardiff 

1  60 

Interveners  protested  vigorously  against  the  increases  on  sand, 
gravel,  and  rock,  and  introduced  much  testimony  and  many  exH 
hibits.  The  company  also  produced  exhibits,  and  by  the  testi- 
P.U.R.1916C. 
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mony  of  its  managing  director  reviewed  the  history  of  the  rates. 
It  appears  that  prior  to  November,  1912,  the  rate  on  these  com- 
modities to  San  Diego  from  practically  all  quarries  was  50  cents 
per  ton,  the  reduction  in  November,  1912,  was  to  40  cents  per 
ton.  This  change,  as  testified  to  by  Mr.  Clayton,  was  made  as  a 
matter  of  policy  to  assist  in  the  building  up  of  San  Diego,  and 
without  careful  consideration  as  to  the  effect  it  would  have  on 
the  profits  of  the  company ;  also  it  was  implied  when  the  reduc- 
tion was  made  liiat  same  was  to  go  to  the  consumer.  The  results 
have  not  proved  satisfactory.  The  three  principal  shipping  points 
are  Barnes,  Sweetwater  Quarry,  and  Spring  Valley.  The  old 
rates  and  the  proposed  rates  per  ton  are  as  follows: 


From— 

To- 

MUes 

Prior  to 

November, 
1912 

November, 
1912 

Proposed 

Barnes 

San  Diego 

San  Diego 

San  Diego 

11.7 
13.2 
10.1 

$0.40 
.40 
.40 

$0.47 

Sweetwater  Quarry  . . 
Spring  Valley 

$0.50 
.50 

.47 
.47 

The  company  and  the  interveners  made  many  comparisons  of 
the  proposed  rates  on  rock,  etc.,  with  those  in  effect  on  the 
Southern  Pacific  Company,  Santa  Fe,  and  Pacific  Electric  Rail- 
way, in  California,  also  in  the  states  of  Oklahoma,  Kansas, 
Illinois,  Michigan,  and  Iowa,  but  to  determine  the  reasonable- 
ness of  rates  consideration  must  be  given  to  all  the  elements  sur- 
rounding the  movement  of  traffic,  and  not  solely  to  the  rates  of 
railroads  differently  situated.  A  basis  of  rates  entirely  reasonable 
on  the  Southern  Pacific  Company  or.  The  Atchison,  Topeka,  & 
Santa  Fe  Railway  might  be  entirely  too  low  on  a  system  such  as 
the  San  Diego  &  Southeastern. 

Consideration  must  also  be  given  as  to  whether  or  not  the 
density  of  traffic  and  volume  of  business  in  the  territory  of  the 
San  Diego  &  Southeastern  compare  favorably  with  other  lines.  A 
comparison  of  the  Atchison,  Topeka,  &  Santa  Fe  (carload),  for 
fiscal  year  ending  June  30,  1915,  with  the  San  Diego  &  South- 
eastern, shows  that  the  Santa  Fe  receives  an  average  of  $2.16 
for  each  ton  of  freight  handled,  the  average  haul  being  170.9 
miles,  while  the  applicant  receives  an  average  of  .60889  per 
ton  for  an  average  distance  of  1337  miles. 
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Operating  Revenue  and  Expenses,  Both  Freight  and  Passenger  Trains. 


Operating  revenue...., 
Operating  expenses. . . . 
Net  operating  revenue  . 


▲.  T.  A  8.  P. 

(carlomd) 
pertrsin  mile 


$2.36 

1.70 

.66 


8.  D.  A  8.  B. 
per  trmin  mile 


10.72 

.83 

Ml 


*Le88  than  actual  operating  expenses. 

[2]  Protestants  urge  that  under  the  advanced  rates  they  can- 
not sell  their  products  at  a  profit.  If  this  is  so  it  is  manifestly 
because  of  natural  or  other  advantages  possessed  by  their  com- 
petitor; however,  it  is  a  well-established  rule,  that  commissions 
cannot  make  rates  based  solely  upon  the  needs  of  the  shipper. 

It  would  seem  that  the  proposed  rates  on  sand,  gravel,  and  rock, 
as  set  forth  in  the  application,  are  reasonable  per  se,  and  should 
be  permitted  to  go  into  effect. 

[3]  The  other  proposed  freight  rates,  both  class  and  commod- 
ity, and  the  rules  and  r^ulations  governing  same,  have  been  care- 
fully analyzed  in  connection  with  the  testimony  and  exhibits. 
They  have  been  compared  with  rates  on  other  lines  operating  un- 
der similar  conditions,  and  apparently  they  are  not  excessive.  It 
IS,  therefore,  recommended  that  all  of  the  proposed  freight  rates 
be  permitted  to  go  into  effect,  subject  to  further  investigation 
upon  proper  complaint  that  any  individual  rate  or  set  of  rates 
is  excessive,  discriminatory,  or  unreasonable. 

Passenger  Fares. 

The  company  proposes  to  place  its  passenger  fares  on  a  uni- 
form basis,  viz.,  Z  cents  per  mile  for  one-way  fares  with  a  mini- 
mum of  10  cents  on  the  steam  roads,  and  2  cents  per  mile  on  the 
electric  roads,  with  a  minimum  of  5  cents ;  the  fares  in  connection 
with  the  electric  lines  between  San  Diego  and  outside  points  to 
be  based  on  5  cents  to  Thirty-first  street,  San  Diego,  plus  2  cents 
per  mile  from  that  point,  adding  the  odd  cents  to  make  the  next 
multiple  of  5.    The  basis  for  the  proposed  commutation  fares  is: 

1\  cents  per  mile  for  20-ride  family, 
li  cents  per  mile  for  60-ride  family. 
1     cent  per  mile  for  60-ride  individuaL 
}  cent  per  mile  for  46-ride  children. 
P.U.R.1916C. 
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This  adjustment  will  reduce  all  one-way  fares  on  the  eastern 
division  (steam),  between  San  Diego  and  Foster,  and  is  expected 
to  attract  traffic,  which  on  account  of  the  present  rates  of  4  and  5 
cents  per  mile  is  now  moving  via  automobile  bus. 

[4]  The  present  jfare  between  Third  street  and  city  limits, 
both  points  in  San  Diego,  is  5  cents,  which  the  applicant  seeks 
to  increase  to  10  cents.  A  witness  testified  that  the  5-cent  fare 
had  been  in  effect  since  1887,  and  it  is  shown  in  the  first  tariff 
filed  with  this  Commission,  effective  December  28,  1908.  Sec^ 
tion  27  cf  the  Public  Utilities  act  provides  that  not  more  than  5 
cents  shall  be  charged  within  the  corporate  limits  of  any  city 
unless  justified.  It  is  not  found  that  any  justification  has  been 
shown  for  a  change  in  this  rate,  and,  following  previous  decisions, 
it  is  recommended  that  authority  to  make  this  increase  be  denied. 

The  fares  on  the  electric  line  between  San  Diego — city  limits 
and  all  stations  as  far  as  Chula  Vista,  if  the  application  were 
granted,  would  be  increased  by  6  cents,  except  at  National  City, 
where  the  increase  proposed  is  from  6  to  16  cents,  at  Sweetwater 
Junction  from  10  to  20  cents,  and  at  Chula  Vista,  Third  street, 
from  15  to  25  cents.  Between  intermediate  points  there  will  be 
increases  and  decreases.  The  commutation  fares  will  be  some- 
what increased.  Testimony  opposing  the  increases  in  fares  was 
introduced  by  counsel  representing  National  City,  Shula  Vista, 
and  the  territory  in  San  Diego  located  between  Thirty-first  street 
and  city  limits. 

A  situation  is  presented  extremely  difficult  of  solution.  The 
San  Di^o  &  Southeaatem  Railway  system  is  composed  of  seven 
lines,  which  were  formerly  independent,  which  were  purchased 
by  Spreckels  Brothers,  in  1912,  and  consolidated,  iiow  forming 
the  system  of  the  applicant. 

The  exhibits  and  ihb  sworn  testimony  of  witnesses  for  appli- 
cant show  that  the  earnings  of  the  road  for  the  year  1915  do  not 
equal  operating  expenses  by  something  over  $64,000,  and  that 
the  interest  on  the  unfunded  debt  is  aixmt  $22,000,  making  a 
total  deficit  of  $86,000  for  the  year. 

[5]  Applicant,  as  previously  stated,  does  not  ask  for  any  re- 
turns upon  the  investment,  but  only  for  operating  expenses  and 
interest  on  the  unfunded  debt.  The  increases  asked  in  the  freight 
rates  have  been  most  carefully  considered  by  the  Commission, 
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and  have  been  found  to  be  reasonable.  Such  increases  in  ibe 
freight  rates  will  aggregate  approximately  $14,000  per  annum, 
still  leaving,  a  deficit  in  net  revenue  and  interest  on  unfunded 
debt  of  $72,000  per  annum,  which  applicant  asks  be  made  up  by 
increajses  in  passenger  rates.  The  one-way  passenger  rates  on 
the  line  from  San  Diego. to  Foster  are  at  present  on  a  4  and  5 
cents  per  mUe  basis,  and  applicant  believe  that  some  reduction 
in  these  rates,  or,  in  other  words,  putting  them  upon  a  SKsent  per 
mile  basis  will  result  in  such  increased  travel  as  to  bring  larger 
net  returns.  The  Commission  is  of  the  opinion  that  such  will 
probably  be  the  result,  and  approves  the  schedule  of  passenger 
rates  asked  for  on  the  line  to  Foster,  and  also  the  changes  pro- 
posed in  the  commutation  rates  on  that  line,  some  of  which  will 
result  in  slight  advances. 

Practically  the  only  part  of  the  system  left,  from  which  to 
realize  the  remainder  of  the  deficit  amounting  to  $72,000,  is  the 
line  from  San  Diego  to  Otay  and  to  Tia  Juana,  passing  tilirough 
National  City,  Sweetwater  Junction,  and  Chula  Vista. 

[6]  The  testimony  at  the  hearing  developed  the  fact  that  in 
January,  1&09,  the  city  of  National  City  granted  to  the  San 
Diego  Southern  Eailroad,  the  predecessor  of  applicant,  a  fran- 
chise to  maintain  a  railway  through  the  city.  It  was  orally  agreed 
between  the  board  of  trustees  and  the  railroad  that  within  five 
years  from  the  date  of  the  franchise  there  would  be  established 
a  fare  of  5  cents  between  National  City  and  San  Diego.  In 
October,  1912,  the  trustiees  of  National  City  requested  that  the 
5  cent  fare  be  put  into  effect,  and  after  a  conference  and  s<Hne 
correspondence  the  rate  was  reduced  from  10  to  5  cents,  effective 
January  1,  1913.  This  change  voluntarily  made  has  not  proved 
a  success,  the  company  alleging  that  the  loss  in  revenue  amounts 
to  approximately  $10,000  per  annum.  Applicant  now  requests 
that  it  be  permitted  to  limit  the  5-cent  fare  to  Thirty-first  street 
in  San  Di^o,  charge  10  cents  to  city  limits,  10  cents  to  Eighth 
street  in  National  City,  and  15  cents  to  Twenty-fourth  street  in 
National  City.  These  increases  asked  over  present  rates  amount 
to  from  100  to  200  per  cent. 

The  Commission  feels  very  deeply  the  obligation  resting  upon 
it  to  protect  the  interests  of  the  residents  along  this  line,  many 
of  whom  have  doubtless  been  lead  to  settle  there  by  reason  of 
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the  promise  made  by  applicant  as  to  the  fares  they  would  be  re- 
quired to  pay,  but  it  is  equally  true  that  the  Commissicm  is  under 
obligation  to  consider  that  applicant  cannot  be  expected  to  con- 
tinue to  serve  the  public  at  rates  which  return  far  less  than  op- 
erating expenses.  The  situation  must  be  Tiewed  from  all  of  its 
different  aqpects,  and  a  diecision  arrived  at  which,  while  perhaps 
satisfaetory  to  none,  will  as  nearly  as  possible  represent  the  equi- 
ties of  the  situation.  In  viewing  the  matter  in  this  way  the 
Commission  has  not  been  unmindful  of  the  fact  that  the  operat- 
ing expenses  of  this  system  have  increased  largely  under  the 
present  management,  but  as  the  result  of  such  increase  in  operat- 
ing expense  a  greatly  improved  service  has  been  given. 

[7]  It  might  be  that  by  operating  this  system  as  it  was  form- 
erly operated,  running  less  comfortable  trains  and  cars  with  less 
frequency,  some  of  the  increases  in  passenger  rates  herein  grant- 
ed could  be  avoided,  but  on  that  point  the  Ccnnmission  is  inclined 
to  believe  that  if  the  dioice  were  left  to  the  people  who  reside 
along  and  patronize  this  line,  either  to  return  to  the  old  service 
and  accommodations  and  retain  the  fare  of  5  cents,  or  keep  the 
present  service  and  pay  a  fare  of  10  cents,  they  would  prefer  the 
frequent  trains  and  better  service.  If  upon  further  considera- 
tion, however,  the  people  of  these  to\vns  are  inclined  to  think  dif- 
ferently, the  Commission  will  be  glad,  upon  an  application  for 
rehearing,  to  further  ccHisider  this  question.  It  should  be  re- 
membered tliat  but  two  of  the  original  units  of  this  system  ever 
paid  a  dividend,  and  the  testimony  at  the  hearing  showed  that 
the  amount  paid  in  such  dividends  should  have  been  properly 
expended  in  maintenance  (see  transcript,  hearing  of  September 
2,  1915,  page  25),  which  would  indicate  that  a  return  to  the  old 
abbreviated  and  unsatisfactory  service  might  not  result  in  appli- 
cant's earning  operating  expenses. 

The  C<mmiission  caimot  see  its  way  dear  to  grant  applicant 
all  that  it  prays  for  at  this  time. 

[8]  The  owiiership  of  the  San  Diego  &  Southeastern  Railway 
Company  rests  with  people  who  have  very  large  interests  in  and 
about  San  Diego.  The  value  of  those  interests,  it  wilt  readily  be 
granted,  depends  very  largely  upon  the  prosperity  of  the  city  of 
San  Diego,  and  that,  in  turn,  depends  upon  the  prosperity  of  the 

surrounding  country.  San  Diego  and  territory  contiguous  there- 
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to,  in  common  with  all. other  sections  of  the  Pacific  coast  and 
indeed  of  the  whole  United  States,  has  suffered  in  the  past  year 
or  two  by  the  general  depression  for  which  neither  the  public  nor 
the  public  utilities  which  serve  it  are  responsible.  In  justice 
and  equity  ail  should  bear  a  share  of  the  burden  caused  by  the 
general  business  depression.  In  addition  to  this  the  freeze  of 
January,  1913,  which  so  injured  the  lemon  trees  as  to  largely 
reduce  that  crop,  has  affected  not  only  the  prosperity  of  the 
people,  but  the  freight  and  passenger  revenues  of  applicant  No 
one  will  deny  that  all  should  help  to  bear  a  loss  like  this,  result- 
ing from  the  act  of  God. 

[9]  Still  another  reason  which  may  be  given  to  justify  the 
Commission  in  believing  that  applicant  herein  should  bear  its 
share  of  the  loss  incidental  to  its  operation  is  that  the  whole  sys- 
tem of  transportation  in  and  around  San  Diego  is  owned  by  the 
same  interests  that  own  the  San  Diego  &  Southeastern  Eailway, 
and  a  loss  on  one  line  is  frequently  a  gain  to  another  line.  Fur- 
thermore, if  the  situation  were  new  to-day,  that  is,  if  no  lines  of 
transportation  existed  in  San  Diego,  it  would  be  extr^nely 
doubtful  if  applicant,  or  anyone  seeking  to  engage  in  serving 
the  public,  would  build  such  lines  as  they  now  exist,  and,  while  it 
may  be  said  that  applicant  did  not  build  them  but  purchased 
them  in  their  present  arrangement,  it  is  nevertheless  true  that 
applicant  made  such  purchase  knowing  the  situation  as  it  is,  and 
is  therefore  as  responsible  for  the  duplication  of  facilities  and  for 
the  ownership  of  noncompensatory  lines  as  though  it  had  built 
them. 

[10]  The  Commission  has  given  careful  consideration  to  the 
possibility  of  discontinuing  operating  of  any  portion  of  this  sys- 
tem, with  a  consequent  saving  in  operating  expenses,  but  the 
only  part  of  the  system  which  could  be  so  treated  is  the  line  from 
Coronado  Junction  to  Coronado,  of  which  line  can  be  expected 
but  little  business  in  the  future  owing  to  the  fact  that  the  move^ 
ment  of  rock,  sand,  and  other  material  for  building  streets  in 
Coronado  is  practically  completed,  but  the  testimony  shows  that 
the  operation  over  this  line,  at  the  present  time,  is  intermittent, 
— a  train  being  run  only  when  it  is  necessary,  and  that  the  up- 
keep is  very  small,  so  that  practically  but  little  saving  could  be 
made  by  its  abandonment 
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[11]  It  is,  perhaps,  elementary  to  say  that  if  the  territory 
through  which  a  road  runs  produces  but  little  traffic,  it  stands  to 
reason  that  that  road  must  charge  rates  high  enough  to  support  it, 
otherwise  it  will  go  out  of  existence.  This  statement,  however,  is 
qualified  by  the  recognized  truth  that  the  patrons  of  public  utili- 
ties, because  of  the  small  amount  of  business  they  are  able  to 
offer  the  company,  may  be  absolutely  unable  to  pay  such  rates  as 
would  return  to  the  company  even  operating  expenses,  to  say 
nothing  of  returns  upon  the  investment  The  circumstances  sur- 
rounding each  case  must  be  carefully  considered  and  final  judg- 
ment based  upon  the  facts  presented  in  each  case.  If,  as  shown 
by  the  record  in  this  case,  it  appears  that  the  revenues  of  the 
utility  have  been  larger  in  the  past  and  may  be  expected  to  be 
larger  in  the  future,  such  utility  may  well  be  expected  to  share 
with  its  patrons  the  results  of  the  present  depressed  condition. 
This  principle  is  announced  by  Commissioner  The!  en  of  this 
Commission  in  the  case  of  Eogere  v.  Sacramento  Valley  West 
Side  Canal  Co.  Case  No.  697,  and  in  Sacramento  Valley  Kealty 
Co.  versus  same  defendants  as  above,'  Case  No.  673.  I  quote  the 
principle  as  laid  down  by  Commissioner  Thelen  and  his  citations 
in  support  thereof: 

"Another  element  which  must  be  taken  into  account  in  estab- 
lishing the  rates  in  this  case  is  the  ability  of  the  consumer  to 
pay.  It  is  a  well-established  principle  of  public-utility  regula- 
tion that  whatever  rates  might  be  secured  from  the  application  of 
the  usual  principles  of  valuation,  a  public  utility  can  in  no  event 
charge  a  rate  which  is  beyond  the  reasonability  of  its  consumers 
to  pay.  The  rates  must  be  reasonable  to  the  utility,  but  they 
must,  in  any  event,  be  reasonable  to  the  public. 

"In  Covington  &  L.  Tump.  Eoad  Co.  v.  Sandford,  164  U.  S. 
678,  41  L.  ed.  660,  17  Sup.  Ct.  Kep.  198,  the  Supreme  Court  of 
the  United  States  was  considering  the  reasonableness  of  maxi- 
mum rates  to  be  charged  by  the  Covington  &  Lexington  Turnpike 
Road,  as  established  by  the  general  assembly  of  Kentucky.  At 
page  59G,  Justice  Harlan  says : 

"  'The  public  cannot  properly  be  subjected  to  unreasonable 
rates  in  order  simply  that  stockholders  may  earn  dividends.' 

"Again  on  the  same  page: 

"  ^If  a  corporation  cMinot  maiatain  such  a  highway  and  earn 
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dividends  for  stockholders,  it  is  a  misfortune  for  it  and  them, 
which  the  Constitution  does  not  require  to  be  remedied  by  im- 
posing unjust  burdens  upon  the  public' 

'*In  the  leading  case  of  Smyth  v.  Ames,  169  U.  S.  460,  42 
L.  ed.  819,  18  Sup.  Ct.  Rep.  418,  the  same  learned  justice,  at 
page  547,  says:  • 

"  ^What  the  company  is  entitled  to  ask  is  a  fair  return  upon 
the  value  of  that  which  it  employs  for  the  public  convenience. 
On  the  other  hand,  what  the  public  is  entitled  to  demand  is 
that  no  more  be  exacted  from  it  for  the  use  of  a  public  highway 
than  the  services  rendered  by  it  are  reasonably  worth.* 

"These  cases  clearly  established  the  principle  that  the  rates  to 
be  charged  by  a  public  utility  must  in  no  event  be  higher  than  the 
service  is  reasonably  worth  to  the  public  It  is  unnecessary  for 
me  to  point  out  that  they  do  not  hold  that  the  utility  can  charge 
up  to  the  maximum  of  what  the  consumer  can  pay." 

The  Commission  accepts  with  regret  the  necessity  for  approv- 
ing an  advance  in  the  fare  to  National  City,  in  view  of  the  di- 
rect promise  of  applicant  to  make  that  fare  6  cents,  but  is  forced 
to  the  conclusion  that  a  careful  analysis  of  all  of  the  circum- 
stances of  the  situation  will  justify  the  decision  reached  herein. 

The  findings  and  order  will  be  made  without  prejudice  to 
further  investigation  by  this  Commission  as  to  reasonableness  of 
rates  and  fares  approved  herein  after  the  results  are  known. 

As  before  stated,  the  Commission  cannot  see  its  way  clear  to 
grant  all  that  applicant  asks,  but  feels  that  the  equities  of  the 
situation  demand  that  authorization  be  given  to  increase  the 
freight  rates,  also  the  passenger  fares,  with  the  exception  that  the 
passenger  fares  based  on  2  cents  per  mile  from  city  limits  station 
instead  of  Thirty-first  street,  San  Di^o.  This  will  result,  as 
before  stated,  in  an  increase  in  applicant's  earnings  on  freight 
traffic  of  $14,000,  and  on  passenger  traffic  of  $32,000,  or  a  total 
of  $46,000,  still  leaving  $40,000  of  the  deficit  in  earnings  to  be 
borne  by  applicant.  In  view  of  the  fact,  however,  that  the  lemon 
crop  will  nearly  approach  a  normal  condition  in  1916 ;  that  the 
competition  from  jitneys  will  probably  be  reduced  by  the  regu- 
lations now  imposed  upon  them  by  ordinance,  and  the  further 
and  more  important  fact  that  indications  now  point  to  an  im* 
provement  in  general  conditions  all  over  the  country,  the  Com- 
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mission  believes  that  that  part  of  the  deficit  which  it  is  now 
deciding  must  be  borne  by  applicant  will  be  greatly  reduced,  if 
not  entirely  wiped  out. 

[12]  In  case  No.  843,  the  city  of  Chula  Vista  applied  for 
reductions  in  the  single  fares  and  in  the  commutation  far^,  also 
for  an  improved  train  service.  The  testimony  introduced  does 
not  sustain  the  case.  Under  the  present  conditions,  with  the 
company  earning  less  than  its  operating  expenses,  it  is  obvious 
that  the  fares  should  not  be  reduced.  The  contention  that  the 
service  is  inadequate  has.  not  been  sustained  by  the  evidence 
neither  is  it  proved  that  cars  are  overcrowded  except  on  occa- 
sional trips  during  the  rush  hours  of  the  day,  and  this  is  a  con- 
dition existing  on  all  roads  operating  in  large  cities  for  which 
satisfactory  remedies  have  not  in  all  cases  been  devised.  I  rec^ 
ommend  that  case  No.  843  be  dismissed. 

I  submit  the  following  form  of  order: 

ORDER. 

The  San  Diego  &  Southeastern  Railway  Company  having  ^led 
its  application  No.  1752  for  authority  to  increase  certain  class 
and  commodity  freight  rates,  and  to  increase  passenger  fares,  also 
to  change  the  rules  and  regulations  governing  the  same ;  and  the 
city  of  Chula  Vista  having  filed  its  complainant  in  case  No. 
843,  and  by  agreement  these  cases  having  been  combined,  and  a 
hearing  thereon  having  been  held,  and  being  fully  appraised  in 
the  premises. 

It  is  hereby  ordered  that  application  No.  1752  be  and  the  same 
is  hereby  granted,  with  the  exception  that  the  one-way  passenger 
fare  between  San  Diego,  Third  street,  and  city  limits,  shall  re- 
main at  5  cents,  and  that  the  one-way  passenger  fares  to  other 
points  on  the  Southern  Division  shall  base  2  cents  per  mile  for 
electric  road  mileage  and!  3  cents  per  mile  for  steam  road  mile- 
age over  city  limits  instead  of  over  Thirty-first  sti^eet,  San  Diego. 

It  is  further  ordered  that  case  No.  843,  city  of  Chula  Vista,  be 
dismissed. 

The  forgoing  opinion  and  order  axe  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Railroad  Commis^ 
sicm  of  the  State  of  Califonda. 
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OKLAHOMA  GIN  COMPANY 

V. 

STATE  OP  OKLAHOMA. 

[No.  7022.] 
(—  Okla.  — ,  —  Pac.  — .) 

MUiteB'-^Jurisdieiion  of  Commission -^Staiutorif  powers. 

1.  Section  13  of  the  act  approved  June  10,  11H)8,  vested  the  Cor- 
poration Commission  with  jurisdiction  to  prescribe  rates  and  charges 
under  the  conditions  prescribed  by  the  act,  and  the  same  was  expressed 
in  its  title,  the  same  being  referable  and  cognate  thereto. 

ConsUtutional  law  ~  Delegation  of  powers  ~  Fixing  of  rates, 

2.  The  power  thus  delegated  by  the  legislature  to  the  Corporation 
Conmiission  is  not  in  conflict  with  the  Constitution,  article  4,  {  1,  and 
was  delegated  pursuant  to  Constitution,  article  9,  {  18. 

Bates  ~  Factors  to  he  considered  —  Value  of  service. 

3.  In  fixing  the  rates  and  charges  complained  of,  the  sole  question 
before  the  Commission  was  whether  the  charge  was  a  reasonable  exac- 
tion to  be  paid  by  the  individual  dealing  witii  the  company,  considering 
the  service  to  be  rendered  by  the  company.  With  the  question  whether 
or  not  the  rate  when  applied  to  all  the  gins  concerned  would  yield  suflS- 
cient  revenue  to  pay  the  operating  expenses  and  keep  all  of  them  run- 
ning for  any  length  of  time,  the  Commission  had  no  concern,  and  hence 
the  effect  of  an  admission  by  tiie  Corporation  Commisflton,  in  a  proceed- 
ing for  contempt  against  one  company  whose  rates  and  charges  had 
been  fixed,  for  violating  tiie  order,  that  such  it  would  not,  is  nil. 

Evidence '^  Burden  of  proof '^  Commission  orders  <^  Ginning  cotton. 

4.  Evidence  examined,  and  held,  that  i^e  prima  facie  presumption 
attending  tiie  order  of  the  Commission  fixing  the  minimum  charge  for 
ginning  cotton  at  C.  at  50  cents  per  hundred  for  lint  cotton,  with 
maximum  charge  of  $2.50  a  bale,  and  fixing  the  charge  of  bagging  and 
ties  at  approximately  $1  per  bale,  has  not  been  overcome. 

[March  14,  1616.] 

(Syllabus  by  the  Coubt.) 

From  orders  of  the  Oklahoma  Corporation  Commission  ad- 
judging the  Oklahoma  Gin  Company  in  contempt  for  violation 
of  previous  orders  of  the  Commission,  the  defendant  appeals; 
affirmed. 

Appearances:  Ames,  Chambers,  Lowe,  &  Richardson  for  ap- 
pellant ;  S.  P.  Freeling,  Attorney  General,  for  the  state. 

P.U.R.1916C. 


Digitized  by 


Google 


OKLAHOMA  GIN  CO.  v.  STATE.  83 

Turner,  J.,  delivered  the  opinion  of  the  court: 
Upon  a  hearing  of  three  separate  complaints  in  causes  Kos« 
1976-77,  and  -78,  made  before  the  Corporation  Commission, 
charging  that  appellant  and  certain  other  ginning  companies 
operating  at  Chandler  had  formed  an  unlawful  combination  in 
restraint  of  trade  by  fixing  a  certain  price  for  ginning  cotton  in 
violation  of  an  act  entitled,  "An  Act  To  Define  a  Trust,  Monopo- 
ly, Unlawful  Combination  in  Restraint  of  Trade;  To  Provide 
Civil  and  Criminal  Penalties  and  Punishment  for  Violation 
Thereof  and  Damages  Thereby  Caused;  To  R^ulate  Such  Trusts 
and  Monopolies ;  To  Promote  Free  Competition  for  All  Classes 
of  Business  in  This  State;  and  Declaring  an  Emergency*'  (ap- 
proved June  10,  1908,  Sess.  Laws  1907-8,  p.  750),— liie  Com- 
mission, present  all  parties  in  interest,  on  October  17, 1913,  made 
and  entered  order  No.  759,  fixing  the  minimum  charge  for  gin- 
ning cotton  at  Chandler  at  50  cents  per  100  pounds  of  lint  cot- 
ton, with  a  maximum  charge  of  $2.50  per  bale,  also  fixing  the 
charge  for  bagging  and  ties  at  approximately  $1  per  bale.  On 
February  26th,  1914,  three  separate  complaints  were  filed  with 
the  Commission  against  the  appellant,  Oklahoma  Gin  Company, 
which  operated  a  round-bale  gin  at  Chandler,  charging  it  with 
three  separate  violations  of  said  order;  to  which  appellant  an- 
swered admitting  violating  the  order,  but  alleging  the  same  to  be 
unjust,  unreasonable,  and  void  for  certain  reasons  therein  set 
forth.  By  consent  of  parties  the  three  complaints  were  con- 
solidated and  tried  together  as  one  ^se, — at  the  conclusion  of 
which  the  Commission  made  and  entered  three  orders  adjudg- 
ing ap]>ellant  guilty  of  all  three  chaises,  and  fining  it  $500  in 
each  case.  In  each  case  appellant  filed  exceptions,  and,  after 
motion  for  new  trial  filed  and  also  overruled,  brings  each  case 
here,  pursuant  to  Comp.  Laws  1909,  §  1289  (Sess  Laws,  1907-8, 
p.  230),  where  all  were  consolidated  on  cause  No.  7022. 

[1]  Assailing  the  validity  of  the  order  it  is  contended  that 
§  13  of  said  act  vests  no  jurisdiction  in  the  Corporation  Commis- 
sion, and,  if  it  does,  that  the  same  is  not  embraced  within  the 
title  of  the  act,  and  hence  in  violation  of  article  5,  §  57,  of  the 
Constitution,  and  void.  Sectien  13  reads:  "Whenever  any 
business,  by  reason  of  its  nature,  extent,  or  the  existence  of  a 
virtual  monopoly  therein,  is  such  tiiiat  the  public  must  use  the 
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same,  or  its  ^rvices,  or  the  consideration  by  it  given  or  taken 
or  offered,  or  the  commodities  bought  or  sold  therein  are  offered 
or  taken  by  purchase  or  sale  in  such  a  manner  as  to  ma^e  it  of 
public  consequence,  or  to  affect  the  commimity  at  large  as  to 
supply,  demand,  or  price  or  rate  thereof,  or  said  business  is  con- 
ducted in  violation  of  the  first  section  of  this  act,  said  business 
is  a  public  business,  and  subject  to  be  controlled  by  the  state, 
by  the  Corporation  Commission,  or  by  an  action  iiji  ai^y  district 
court  of  the  state,  as  to  all  of  its  practices,  prices,  rates,  and 
charges.  And  it  is  hereby  declared  to  be  the  duty  of  any  per- 
son, firm,  or  cprporation  engaged  in  any  public  business  to  render 
its  services  and  offer  its  commodities,  or  either,  upon  reasonable 
terms,  without  discrimination,  and  adequately  to  the  needs  of 
the  public^  considering  the  facilities  of  said  business." 

Not  so.  When  the  legislature  by  §  1  of  the  act  denounced 
every  act,  agreement,  contract,  or  combination,  in  whatsoever 
fprm  and  every  conspiracy  in  restraint  of  trade  within  the  state 
as  illegal,  and  in  §  13  provided,  among  other  things,  that 
*  Whenever  any  business  (within  the  state)  ...  is  such 
that  the  public  must  use  the  same,  or  its  services,  .  .  .  <wr 
(whenever)  the  commodities  bought  or  sold  therein  are  offered  or 
taken  by  purchase  or  sale  in  such  a  matter  as  to  make  it  of  public 
consequence,  or  (in  such  manner  as)  to  affect  the  community 
at  large  as  to  supply,  demand,  or  price  or  rate  thereof,  or  (and) 
said  business  is  conducted  in  violation  of  the  first  section  of 
this  act,  said  business  is  a  public  business  and  (is)  subject  to 
be  controlled,  ...  by  the  Corporation  Commission," — it 
meant  that  whenever  a  business,  although  organized,  it  may  be, 
for  the  purpose  of  private  gain,  has  placed  its  property  in  such  a 
position  that  the  public  has  become  interested  in  its  use,  and 
such  business  is  conducted  in  violation  of  §  1  of  the  act^  t.  e., 
governed  by  a  trust,  monopoly,  or  combination,  or  conspiracy 
in  restraint  of  trade,  the  same  was,  by  the  act^  declared  to  be 
a  public  business,  and  made  subject  to  the  control  of  the  Corpo- 
ration Commission.  Speaking  to  said  section,  in  Shawnee  Gas 
&  E.  Co.  V.  Corporation  Conamission,  35  Okla.  454,  130  Pac. 
127,  quoting  approvingly  from  an  unpublished  opinion  of  Hayes, 
J.,  we  said:     "This  section,  provides  that  whenever  a  business 

shall  have  certain  characteristics,  it  shall  be  a  public  business  and 
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ahall  be  subject  to  the  jurisdiction  of  the  Corporation  Commis- 
aion  to  regulate  its  practices,  rates,  and  prices;  but  it  does  not 
provide  that  all  public  business  shall  be  subject  in  these  respects 
to  such  jurisdiction.  .  .  .  The  first  part  of  said  section  at- 
tempts to  define  the  class  of  business  which  the  latter  part  of  the 
section  subjects  to  the  jurisdiction  of  the  Corporation  Commis- 
sion and  the  district  courts.  It  appears  to  us  clear  that  what  was 
intended  was  to  bring  within  the  jurisdiction  of  the  Commission 
the  regulation  of  chaises  and  rates  for  services  connected  with 
those  businesses  that  violate  the  acts  and  are  connected,  not  with 
business  strictly  of  a  public  character,  such  as  common  carriage, 
supply  of  water  and  gas,  but  with  that  class  of  business  in  which 
the  owners,  without  any  intent  of  public  service,  have  placed 
their  property  in  such  a  position  that  the  public  has  an  interest  in 
its  use.  The  distinction  between  the  class  of  business  and  its 
services  intended  to  be  defined  by  and  included  in  said  section, 
and  the  business  and  service  of  public  corporations,  is,  we  think, 
well  made  by  Mr.  Justice  Brewer,  who  delivered  the  opinion  of 
the  court  in  Cotting  v.  Kansas  City  Stock  Yards  Co.  (Cotting  v. 
Godard)  183  U.  S.  79,  46  L.  ed.  92,  22  Sup.  Ct.  Rep.  80,  in 
the  following  language:  ^In  the  one  [referring  to  property 
devoted  to  public  service]  the  owner  has  intentionally  devoted  his 
property  to  the  discharge  of  a  public  service.  In  the  other  he 
has  placed  his  property  in  such  a  position  that,  willingly  or  un- 
willingly, the  public  has  acquired  an  interest  in  its  use.  In  the 
one  he  deliberately  undertakes  to  do  that  which  is  proper  work 
for  the  state.  In  the  other,  in  pursuit  of  merely  private  gain,  he 
has  placed  his  property  in  such  a  position  that  the  public  has 
become  interested  in  its  use.  In  the  one  it  may  be  said  that  he 
voluntarily  accepts  all  the  conditions  of  public  service  which 
attach  to  like  service  performed  by  the  state  itself ;  in  the  other, 
that  he  submits  to  only  those  necessary  interferences  and  regula- 
tions which  the  public  interests  require.'  It  was  this  second  class 
of  business  with  which  we  think  §  13  was  dealing,  and  intended 
to  place  under  the  jurisdiction  of  the  Corporation  Commidsion 
and  the  district  courts  of  the  state  as  to  all  practices,  rates,  and 
charges.  .  .  •  The  act  confers  not  only  upon  the  Corpora- 
tion Commission  jurisdiction  to  prescribe  rates  and  charges  un- 
der the  conditions  therein  named,  but  confers  also  a  like  and 
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concurrent  power  upon  the  district  courts  of  the  state."  And 
the  jurisdiction  thus  vested  was  embraced  in  the  title  <^  the  act. 
The  act  was  one  ^^defining  a  trusty  unlawful  combination  in  re- 
straint of  trade,  monopoly,"  and  one  "to  regulate  such  trusts 
and  monopolies."  Hingle  v.  State,  24  Ind.  28,  involved  the  con- 
stitutionality of  the  14th  section  of  the  liquor  law  of  1859,  which 
attempts  to  confer  jurisdiction  of  cases  prosecuted  for  the  vio- 
lation of  the  act  both  upon  the  common  pleas  and  the  circuit 
courts  of  the  state.  There,  as  here,  the  objection  was  made  that 
such  vesting  of  jurisdiction  was  not  embraced  in  the  title  of 
the  act  contrary  to  constitutional  provision,  substantially  the 
same  as  here.  In  answer  to  the  contention  the  court  said :  "Is 
the  insertion  in  an  act  to  regulate  the  liquor  traflSc,  of  a  section 
conferring  upon  particular  courts  jurisdiction  of  cases  prosecuted 
for  its  violation,  within  any  of  the  mischiefs  intended  to  be  pre- 
vented ?  This  question  can  be  answered  only  in  the  negative,  and 
such. an  answer  conclusively  disposes  of  this  constitutional  o\y 
jection." 

See  also  Reams  v.  State,  23  Ind.  Ill ;  Thomasson  v.  State,  15 
Ind.  449. 

We  are  therefore  of  opinion  that  that  part  of  §  13  of  the  act 
which  vests  jurisdiction  in  the  Corporation  Commission,  in  the 
language  of  this  court  in  Leedy  v.  Brown,  27  Okla.  489,  113 
Pac.  177,  "is  referable  and  cognate  to  the  subject  expressed  in 
its  title,  going  to  make  up  a  complete  enactment  or  resulting  or 
a  complement  of  the  main  thought  therein  contained." 

[2]  It  is  next  urged  that  if  said  section  is  construed  as  a  grant 
of  power,  then  the  power  thus  delegated  to  the  Corporation  Com- 
mission is  legislative,  and  hence  in  conflict  with  the  Constitution, 
article  4>  §  1.  It  is  contended  that  if  said  section  gives  the 
Commission  power  to  determine  whether  a  particular  business 
not  theretofore  controlled  by  the  state  can  thenceforth  be  con- 
trolled by  it,  then  such  "is  a  delegation  of  legislative  power  of  a 
character  not  delegable"  under  the  Constitution. 

It  is  not  argument  against  the  constitutionality  of  the  act  that 
it  delegates  to  the  Commission  legislative  power,  for  the  reason 
that  while  article  4,  §  1,  provides:  "The  powers  of  the  govern- 
ment of  the  state  of  Oklahoma  shall  be  divided  into  three  sepa- 
rate departments:    The  legislative,  executive,  and  judicial;  and 
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except  as  provided  in  this  Constitution,  the  legislative,  executive, 
and  judicial  departments  of  government  shall  be  separate  and  dis- 
tinct, and  neither  shall  exercise  the  powers  properly  belonging  to 
either  of  the  others,"  The  Constitution  in  establishing  tiie  Com- 
mission itself  otherwise  provided,  as  held  in  St.  Louis  &  S.  F.  R. 
Co.  V.  Williams,  25  Okla.  where  at  page  665,  107  Pac.  428,  we 
said:  "The  Corporation  Commission,  by  virtue  of  the  provisions 
of  article  9  of  the  Constitution,  i&  invested  with  extraordinary 
powers,  being  authorized  to  exercise  not  only  legislative,  but 
also  executive,  administrative,  and  judicial  powers." 

The  supreme  court  of  Vir^nia,  in  Winchester  &  S.  R.  Co. 
V.  Com.  106  Va.  264,  65  S.  E.  692,  construing  an  identical 
provision,  said :  "This  court  has  recognized  the  validity  of  the 
State  Corporation  Commission  as  a  legally  constituted  tribunal 
of  the  state,  clothed  with  legisljative,  judicial,  and  executive  pow- 
ers. Atlantic  Coast  Line  R.  Co.  v.  Com.  102  Va.  599,  46  S.  E. 
911;  Norfolk  &  P.  Belt  Line  R.  Co.  v.  Com.  103  Va.  294,  49  S. 
E.  39.  In  the  last-named  case,  at  page  295,  it  is  said:  'The 
State  Corporation  Commission,  created  by  constitutional  au- 
thority, is  the  instrumentality  through  which  the  state  exercises 
its  governmental  power  for  the  regulation  and  control  of  public 
service  corporations.  For  that  purpose  it  has  been  clothed  with 
legislative,  judicial,  and  executive  powers.'  The  concentration 
of  these  three  powers  of  government  in  the  Corporation  Commis- 
sion is  not  in  contravention  of  the  Bill  of  Rights*  That  declara- 
tion is  a  part  of  the  Constitution,  which  expressly  provides  that 
'except  as  hereinafter  provided,  the  legislative,  executive,  and 
judicial  departments  shall  be  separate  and  distinct,'  thereby  rec- 
ognizing the  well-accepted  view  that  the  administration  of  the 
government  would  be  wholly  impracticable  if  that  general  maxim 
were  strictly,  literally,  and  unyieldingly  applied  in  every  possible 
situation.'' 

But  let  this  be  a  delegation  by  the  legislature  to  the  Commis- 
sion of  whatsoever  kind  of  power  it  may,  the  same  is  expressly 
authorized.  Constitution,  art.  9,  §  18,  provides:  "The  Com- 
mission shall  have  the  power  and  authority  and  be  charged  with 
the  duty  of  supervising,  regulating,  and  controlling  all  trans- 
portatiiHi  and  transmission  companies  doing  business  in  this 
state,  in  all  matters  relating  to  the  performance  of  their  public 
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duties  aud  their  charges  therefor,  •  •  •  and  to  that  end 
shall,  from  time  to  time,  prescribe  and  enforce  against  such 
companies    .     .     .     such  rates,  charges,  etc/* 

Xow,  while  the  company  in  question  is  neither  a  transmission 
nor  transportation  company,  from  this  delegation  of  power  we 
catch  the  idea  of  what  power  is  intended  to  be  delegated  by  later 
constitutional  provisions  invoked  or  applicable  to  the  company  in 
question.  In  the  large,  this  is  a  del^ation  of  power  to  the  Com- 
mission, if,  as  properly  raised  in  a  proper  case  before,  to  hear  and 
determine  the  question  of  whether  or  not  the  company  whose  rates 
and  charges  are  the  subject  of  inquiry  is  a  transportation  or 
transmission  company;  this  is  a  delegation  of  judicial  power. 
When  that  question  is  determined  in  the  affirmative  by  the  Com- 
mission as  a  result  of  a  hearing  before  it,  the  matter  of  fixing  the 
rates  or  charges  for  that  company  by  the  Commission  is  an  exer- 
cise of  l^slative  power.  And  so  where,  in  the  next  section,  the 
Constitution,  after  clothing  the  Commission,  in  all  matters  per- 
taining to  the  control  of  corporations  within  the  state,  with  the 
power  of  a  court  of  record,  and  further  providing  that  "the  Com- 
mission may  be  vested  with  such  additional  powers  and  charged 
with  such  other  duties  (not  inconsistent  with  this  Constitution) 
as  may  be  prescribed  by  law  in  connection  with  the  .  .  . 
control  of  corporations,'*  it  means  that  the  legislature  was  author- 
ized to  designate  corporations  other  than  transportation  and 
transmission  companies,  and  extend  the  jurisdiction  of  the  Com- 
mission over  them  also,  in  all  matters  pertaining  to  the  regula- 
tion of  their  rates,  charges,  etc.  And  which  the  legislature  did 
by  §  13,  supra,  by  prescribing  by  law,  in  effect,  that  whenever 
any  corporation  places  its  business  in  such  a  position  that  the 
public  acquires  an  interest  in  its  use,  and  then  enters  into  a  com- 
bination in  restraint  of  trade,  the  Commission  is  vested  with 
judicial  power  to  hear  and  determine  whether  such  is  true;  and, 
if  so,  to  exercise  legislative  power,  and  proceed  and  fix  its  rates 
and  charges,  as  in  the  case  of  transportation  and  transmission 
companies.  Such  was  the  allegata  on  which  the  violated  order 
is  based.  Turning  to  the  complaints  resulting  in  that  order,  we 
find  the  charge  to  be:  "That  the  respective  business  of  each  is 
such  that  by  reason  of  its  nature  and  extent  the  public  must  use 
the  same,  or  its  Services,  and  that  the  consideration  by  it  taken 
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or  given  or  offered^  and  the  commodities  bought  and  sold  are 
offered,  taken  bj  purchase  or  sale  in  such  manner  as  to  make  it 
of  public  consequence,  or  to  affect  the  community  at  large 
as  to  supply  and  demand,  and  as  to  price  or  rate  thereof, 
and  that  said  business  is  conducted  in  violation  of  §  8800 
of  Snyder's  Compiled  Laws  of  the  State  of  Oklahoma,  and  that 
the  same  is  therefore  a  public  business  and  subject  to  be  con- 
trolled by  the  state  of  Oklahoma  by  the  Corporation  Commission, 
as  to  all  of  its  practices,  prices,  rates,  and  charges." 

We  are  therefore  of  opinion  that  the  powers  granted  by  the 
section  under  construction  were  properly  delegated,  and  did  not 
conflict  with  article  4,  §  1  of  the  Constitution,  as  contended. 

[3]  While  the  order  complained  of  is  not  assailed  as  unreas- 
onable or  unjust  upon  the  ground  that  there  was  no  evidence 
reasonably  tending  to  support  the  finding  of  an  unlawful  combi- 
nation in  restraint  of  trade,  it  might  be  well  to  state  that  the  com- 
plaint on  which  the  order  was  based  charged,  and  the  Com- 
mission found,  that  such  combination  in  fact  existed  among  the 
five  gins  located  in  Chandler.  It  further  found:  "That  the 
defendant.  Chandler  Cotton  Oil  Company,  working  in  conjunc- 
tion with  the  other  defendants,  had  closed  down  its  gin  in  the 
town  of  Chandler,  with  an  understanding  by  the  terms  of  which 
it  was  to  receive  the  seed  from  all  cotton  purchased  by  the  opera- 
tors of  the  gins  of  the  other  defendant  companies,  upon  which  it 
agreed  to  pay  a  premium  or  conmiission  of  $2  per  ton ;  that  sub- 
sequent to  such  agreement  between  the  Chandler  Cotton  Oil  Com- 
pany and  the  other  d^fiandants,  there  was  an  arbitrary  advance  in 
the  price  of  cott<m  ginning  to  $4  per  bale,  and  thereafter  the 
defendant  gin  companies  refused  to  allow  seed  buyers  to  drive 
their  wagons  under  the  seed  hoppers  of  defendants  to  take  away 
any  cotton  seed  bought  by  them  in  the  regular  order  and  course 
of  business  transactions." 

The  only  assault  made  upon  the  order  is  that  the  same  is 
unreasonable  and  unjust,  because  the  price  fixed  is  less  than 
"the  cost  of  the  service  and  the  effect  of  the  order,  if  enforced 
is  to  deprive  appellant  of  its  propaly  without  due  process  of 
law." 

In  answer  to  this  contention,  it  is  sufScient  to  say  that,  as  the 

Commission  found  by  fixing  tbe  minimum  charge  for  ginning 
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cotton  in  Chandler  at  50  cents  per  100  pounds  of  lint  cotton,  with 
a  maximum  charge  of  $2.50  per  bale,  and  by  fixing  the  charge 
for  bagging  and  ties  at  approximately  $1  a  bale,  that  such  was 
a  reasonable  charge  for  the  service,  the  burden  of  showing  the 
order  to  be  unreasonable  and  unjust  is  on  appellant;  for  to  us 
the  order  is  prima  facie  just,  reasonable,  and  correct.  And  this  ' 
appellant  attempts  to  do  by  pointing,  not  to  the  order  assailed, 
but  to  the  order  appealed  from,  where  the  Commission  admits: 
"...  that  the  price  of  50  cents  per  bale  is  not  sufficient 
to  pay  the  operating  expenses  and  keep  all  the  gins  in  Chandler 
in  operation  during  the  ginning  season,"  and  insists  that  the 
effect  of  the  admission  is  to  concede  that  the  prima  facie  effect 
of  the  order  has  been  overcome.  Not  so,  for  the  reason  that  what 
is  thus  admitted  might  be  true,  and  yet  the  reasonableness  and 
justness  of  the  rate  fixed  would  be  in  no  wise  affected  thereby. 
In  fixing  the  rate  complained  of,  the  sole  question  before  the 
Commission  was  whether  the  charge  fixed  was  a  reasonable  ex- 
action to  be  paid  by  the  individual  dealing  with  the  company, 
considering  the  service  to  be  rendered  him  by  the  company.  With 
the  question  whether  or  not  the  rate,  when  applied  to  all  the 
gins  concerned,  would  yield  sufficient  revenue  to  pay  the  operat- 
ing expenses  and  keep  all  of  them  running  for  any  length  of  time, 
the  Commission  had  no  concern,  and  hence  the  effect  of  such 
admission  is  ml. 

In  the  Qodard  Case,  183  U.  S.  96,  46  L.  ed.  103,  22  Sup.  Ct. 
Eep.  30,  Brewer,  J.,  after  citing  and  quoting  from  niunerous 
authorities,  said :  "In  Canada  Southern  R.  Co.  v.  International 
Bridge  Co.  L.  R.  8  App.  Cas.  723,  731,  Lord  Chancellor  Sel- 
bome  thus  expressed  the  decision  of  the  House  of  Lords.  *It 
certainly  appears  to  their  lordships  that  the  principle  must  be^ 
when  reasonableness  comes  in  question,  not  what  profit  it  may 
be  reasonable  for  a  company  to  make,  but  what  it  is  reasonable 
to  charge  to  the  person  who  is  charged.  That  is  the  only  thing 
he  is  concerned  with.'  '*  And  later  on,  speaking  for  the  court, 
said:  "The  authority  of  the  legislature  to  interfere  by  a  r^u- 
lation  of  rates  is  not  an  authority  to  destroy  the  jwinciples  of 
these  decisions,  but  simply  to  enforce  them.  Its  prescription 
of  rates  is  prima  facie  evidence  of  their  reasonableness.  In  other 
words,  it  is  a  legislative  declaration  that  «uch  charges  are  rea- 
sonable compensation  for  the  services  rendered,  but  it  does  not 
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follow  therefrom  that  the  legislature  haa  power  to  reduce  any 
reasonable  charges  because  by  reason  of  the  volume  of  businesd 
done  by  the  party  he  is  making  more  profit  than  others  in  the 
same  or  other  business.  The  question  is  always,  not  what  does 
he  make  as  the  aggregate  of  his  profits,  but  what  is  the  value  of 
the  services  which  he  renders  to  the  one  seeking  and  receiving 
such  services." 

And  so,  we  say,  if  the  Commission  was  without  power  to  re* 
duce  any  reasonable  rates  or  charge  because,  on  account  of  the 
business  done  by  appellant  it  is  making  more  profit  than  others 
in  the  business,  it  follows  that  with  what  appellant,  or  others,  is 
making  or  not  making,  or  would  or  would  not  make,  as  a  result  of 
the  rate  when  applied,  the  Commission  has  no  concern ;  and  hence 
the  admission  of  the  Commission  under  consideration  has  no 
force  or  effect  to  overcome  the  presumption  that  the  order  fixing 
the  rate  assailed  is  prima  facie  just,  reasonable,  and  correct 

[4]  We  are  therefore  of  opinion,  after  an  examination  of  the 
evidence,  that  the  presumption  attending  the  finding  of  the 
Commission,  among  other  things:  ^^That  the  claims  of  ginners 
that  the  cost  of  ginning  per  bale  ranges  from  above  $4  to  $6 
are  erroneous,  as  a  great  proportion  of  such  expense  is  not  an 
expense  incident  to  ginning,  is  an  expense  of  cotton  buying  and 
selling,  and  not  properly  assignable  to  the  cost  of  ginning,"  and 
that  "from  investigation  in  other  cases  and  by  general  inquiry 
that  the  prevailing  price  for  custom  ginning  over  the  state  does 
not  exceed  $3.50  per  bale,  and  that  where  a  price  of  $4  is 
charged  in  any  particular  community,  is  where  the  large  cotton 
or  oil  mill  companies  have  a  line  of  gins,  \\luch  places  them 
virtually  in  control  of  the  ginning  business,  and  enables  them 
to  dictate  and  fix  the  price  of  ginning;  that  such  companies  as  a 
rule  prefer,  to  buy  the  cotton  in  the  seed  in  order  that  they  may 
obtain  or  control  the  seed  and  that  they  are  in  a  position  to 
place  the  price  of  custom  ginning  at  a  figure  that  will  make  it 
more  profitable  to  the  farmer  to  sell  his  cotton,  in  the  seed  tha^n 
to  have  it  custom  ginned  and  retain  or  sell  his  seed,  separate  from 
the  cotton,'^-r-and,  the  order  based  thereon,  fixing  charge  for  gin- 
ning cotton  at  Chandler,  as  above  set  forth,  has  not  been  over- 
come, and  that  the  same  should  be  affirmed,  and  it  is  SQ  ordered. 

All  the  Justices  concur. 
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Note. — ^The  order  of  the  Oklahoma  Gommisrion  (MjE^cho  y. 
Chandler  Cotton  Oil  Co.  Order  No.  759,  October  17,  1913)  which 
was  sustained  by  the  supreme  court  in  the  foregoing  opinion  was  as 
follows : 

"It  is  therefore  ordered  that  the  defendant,  the  Chandler  Cotton 
Oil  Company,  a  corporation,  D.  B.  Owens,  L,  H.  Rooney,  Kate 
Gordon,  and  the  Oklahoma  Gin  Company,  gin  custom  cotton  in  the 
town  of  Chandler  for  50  cents  per  100  pounds  lint  cotton,  with 
minimum  charge  of  $2.50  per  bale;  tiiat  defendants  furnish  the 
standard  bagging  and  ties  at  a  price  not  to  exceed  15  per  cent  above 
the  wholesale  cost  thereof,  with  a  minimum  charge  for  bagging  and 
ties  of  $1  per  bale,  and  for  the  year  1913,  the  price  of  bagging  and 
ties  shall  not  exceed  $1.15  per  standard  pattern.  That  the  order 
heretofore  issued  by  the  Commission  for  the  yesLT  1912,  which  was 
set  aside  upon  the  defendants  giving  bond  to  refimd  the  difference, 
to  the  parties  entitled  thereto,  of  the  amount  charged  and  the 
amount  finally  fixed  as  the  legal  rate  for  ginning  at  Chandler,  is 
hereby  reinstated,  and  the  reasonable  charge  for  1912  is  50  cents 
per  100  pounds  for  lint  cotton,  with  a  minimum  of  $2.50  per  bale, 
with  an  additional  charge  of  $1  for  bagging  and  ties. 

"The  defendants  are  further  ordered  to  permit  any  person  who 
may  have  cotton  ginned  to  go  upon  the  premises  for  the  purpose  of 
getting  the  cotton  and  the  seed;  that  the  parties  having  cotton 
ginned  shall  call  for  the  seed  at  the  time  the  cotton  is  ginned,  or 
as  soon  thereafter  as  may  be  convenient  to  the  owner  of  the  gin. 
That  the  refunds  herein  above  described  shall  be  made  by  the  1st 
day  of  December,  1913.  That  this  order  shall  be  in  full  force  and 
effect  on  and  after  the  1st  day  of  November,  1913." 
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CITY  OF  ROSEVILLE 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPANY. 

[Decision  No.  3112;  Case  No.  890.] 

Parties  —  Bates  ~  Complaint  by  municipaUty  against  compeUng  oom- 
pany. 

A  municipality  has  no  standing  to  enter  a  complaint  against  the 
rates  of  a  competing  electric  utility,  where  it  is  not  a  consumer  and 
does  not  appear  in  behalf  of  its  citizens  as  consumers  of  the  company, 
and  where  the  relief  asked  would  result  in  an  increase  of  the  rates. 

[February  21,  1916.] 
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Complaint  by  city  of  Eoseville  against  rates  charged  by  a 
competing  electric  utility;  dismissed. 

Appearances:  James  B.  Gibson,  city  attorney,  for  com- 
plainant; Charles  P.  Cutten,  for  defendant 

By  the  Commission:  The  complaint  of  the  city  of  Rose- 
ville,  a  municipality  of  the  sixth  class,  in  Placer  county,  alleges, 
among  other  matters,  that  defendant,  Pacific  Gas  &  Electric 
Company,  has  been  for  the  last  five  years,  and  still  is,  engaged 
in  the  business  of  supplying  the  inhabitants  of  the  city  of  Rose- 
ville  with  electric  energy;  that,  except  as  to  a  few  of  its  cus- 
tomers, applicant  has  installed  no  meters,  but  is  basing  its 
charges  upon  a  system  of  flat  rates;  that  the  charges  made  by 
defendant  to  its  customers  in  the  city  of  Roseville  have  been 
made  without  regard  to  other  customers  of  the  same  class,  and 
have  been  unequal,  unfair,  and  discriminatory  between  its  cus- 
tomers and  users  of  the  same  class.  The  defendant  by  its 
answer  admits  that  most  of  its  customers  in  the  city  of  Roseville 
are  being  supplied  and  charged  on  a  flat-rate  basis,  but  denies 
that  its  rates  have  been  fixed  without  regard  to  the  charges 
made  to  other  consumers  of  the  same  class,  and  denies  that  its 
charges  to  its  consumers  in  the  city  of  Roseville  have  been  un- 
equal or  unfair  or  discriminatory  between  its  customers  or  users 
of  the  same  class. 

A  public  hearing  was  held  in  the  city  of  Roseville  on  Jan- 
uary 14,  1916.  From  the  evidence  it  appears  that  the  city  of 
Roseville  owns  and  operates  an  electric  distributing  system 
paralleling  defendant's  system  throughout  the  city.  The  city's 
consumers  are  all  metered.  The  city's  rate  for  lighting  and 
domestic  uses  is  5  cents  per  kilowatt  hour  for  the  first  100 
kilowatt  hours,  and  3  cents  per  kilowatt  hour  in  excess  of  100 
kilowatt  hours  per  month,  with  no  minimum  charge;  and  its 
power  rate  is  3  cents  flat,  with  a  minimum  of  50  cents  per 
horse  power  per  month.  The  evidence  further  showed  that 
defendant  receives  on  an  average  less  than  2  cents  per  kilowatt 
hour  for  energy  furnished  by  it  in  the  eity  of  Roseville  on  a 
flat-rate  basis. 

It  is  apparent  from  the  evidence  that  the  city  of  Roseville  is 

not  appearing  in  behalf  of  its  citizens  as  consumers  of  the  de- 
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feiidant,  and  asking  to  have  the  rates  established  upon  a 
metered  basis  for  the  benefit  of  such  consumers;  but  it  is  ixr 
effect  asking  this  Commission  to  force  the  defendant  to  alter 
its  basis  of  charges,  not  because  the  present  rates  are  too  high^ 
but  because  they  are  too  low. 

Not  one  of  the  defendant's  200  consumers  appeared  to  protes^ 
against  the  existing  rates  of  the  defendant  All  of  them  are 
apparently  satisfied  with  these  rates.  Iu  other  words,  the  city 
of  Koseville  is  not  appearing  in  this  case  in  behalf  of  any 
consumers  of  defendant,  nor  is  it,  itself,  a  consumer.  In  other 
words,  the  city  has  no  relationship  to  the  defendant  except  that 
of  a  competitor  of  the  defendant  within  the  city  of  Roseville. 
As  far  as  the  defendant's  obligations  are  concerned,  the  city 
is  an  entire  stranger  to  the  defendant  If  any  existing  or 
intending  consumers  of  the  defendant  desire  to  complain  of 
defendant,  they  can  easily  do  so. 

Under  the  facts  herein  disclosed,  the  complaint  should  be 
dismissed* 


FLORIDA  RAILROAD  COMMISSION. 

IN  RE  SANPOBD  TELEPHONE  COMPANY. 

[Order  No.  479.] 

Bates '^Telephones'^  Bight  to  have  rates  fixed  before  ocfuol  invest* 
ment  in  necessary  facilities. 

The  Florida  CommiBsion  wiU  not  approve  telephone  rates  based 
upon  the  estimated  cost  of  necessary  improvementt,  whers  no  actual 
inyestment  has  been  made. 

[April  7,  1915.1 

Appw CATION  for  approval  of  telephone  rates ;  dismissed. 

By  the  Commission:  This  matter  came  on  for  considera- 
tion upon  the  petition  of  the  Sanford  Telephone  Company,  in 
and  by  which  petition  said  Sanford  Telephone  Company  prayed 
for  an  order  approving  rates  to  be  charged  'T>etween  Souther^ 
Bell  Telephone  &  Tel^raph  Company  and  the  city  of  Sanford," 
and  the  said  Sanford  Telephone  Company  being  represented  by 
Geoi^e  A.  De  Cottes,  and  the  Southern  Bell  Telephone  &  Tele- 
P.U.R.iQiea 
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graph  Company  being  represented  by  H.  El  W.  Palmer ;  and  it 
appearing  to  the  Commissioners :  that  the  petitioner  has  no 
standing  to  ask  that  rates  be  fixed  for  another  company ;  — 

.Whereupon,  H,  E.  W.  Palmer,  attorney  for  Southern  Bell 
Telephone  &  Telegraph  Company,  announced  his  desire  that  his 
company  be  made  a  party  to  the  application.  But  it  was  de- 
termined by  the  Commissioners  that  even  considering  the  South- 
em  Bell  Telephone  &  Telegraph  Company  as  one  of  the 
petitioners  they  could  not  then  consider  the  petition,  as  the 
allegations  thereof  showed  that  a  rate  was  sought  to  be  estab- 
lished, based  upon  an  amount  of  money  estimated  to  be  neces- 
sary to  the  improvement  in  the  plant  at  Sanford,  but  which  has 
not  been  invested  therein,  and  that  the  application  is  based 
entirely  upon  a  future  contingency. 

It  is  therefore  considered,  ordered,  and  adjudged  that  the 
prayer  of  the  said  petition  be,  and  the  same  is  hereby,  denied. 

Done  and  ordered  by  the  Eailroad  CouMnissioners  of  the  State 
of  Florida,  in  session  at  their  office  in  the  city  of  Tallahassee,  this 
7th  day  of  April,  a*  d.,  1915. 

B.  Hudson  Burr,  C9iainnan« 


IDAHO  PUBLIC  UTILITIES  COMMISSION^ 

IN  EE  WILLIAM  D.  WILCOX. 

[Case  No.  F-112;  Order  No.  322.] 

Certificates    af    convenience    and    necessity'^ Application ^^PHoriJby 
in  filing  ^Effect  of, 

1.  Priority  wiU  determine  which  of  two  applications  for  certificates 
of  convenience  and  necessity  to  construct  plants  in  the  same  territory 
will  be  granted,  if  all  other  facts  and  cireumstancea  are  equal. 

Certificate  of  convenience  and  necessity  —  Oas  plant  —  Prefevenoe  l>e- 
Uceen  applicants -^  Factors  affecting. 

2.  A  certificate  of  convenience  and  necessity  for  a  gas  plant  should 
be  granted  to  one  who  has  assured  himself  of  the  feasibility  of  the 
enterprise,  has  the  necessary  capital  at  his  command,  and  will  not  have 
to  bond  the  plant  unduly,  and  who  will  build  it  within  a  definite  time, 
in  preference  to  a  promoter  who  merely  wishes  to  get  control  of  the 
field  so  as  to  enlist 'capital. 

{February  12,  ril6.J 
P.U.R.1916C. 
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Application  of  William  D.  Wiloox  for  a  certificate  of  necee- 
sitj  for  the  construction  and  operation  of  a  gas  plant  in  Idaho 
Falls;  granted. 

By  the  Commission:  On  the  29th  day  of  November,  1915, 
J.  A.  Jones  of  Pocatello,  Idaho,  filed  with. this  Commission  an 
application  for  a  certificate  of  convenience  and  necessity  to  con- 
struct and  operate  a  gas  plant  in  the  city  of  Idaho  Falls,  Idaho. 
Accompanying  the  application  was  a  map  of  the  city  of  Idaho 
Falls,  upon  which  was  marked  the  streets  in  which  the  mains 
and  distribution  system  would  be  placed.  The  application  is 
in  regular  form. 

On  January  10,  1916,  one  William  D.  Wilcox  filed  a  petition 
in  intervention  in  said  above-entitled  proceeding,  objecting  to 
the  issuance  of  a  certificate  of  convenience  and  necessity  to  said 
J.  A.  Jones,  particularly  upon  the  ground  that  it  does  not  appear 
that  the  said  Jones  has  sufficient  means  of  his  own,  nor  that  he 
can  secure  sufficient  capital  by  subscription,  or  otherwise,  to  con- 
struct a  gas  plant  and  distribution  system  in  said  city,  in  case  a 
certificate  were  issued  to  him  as  prayed  for. 

On  December  §,  1915,  William  D.  Wilcox,  the  intervener  in 
the  above-mentioned  proceeding,  filed  an  application  on  his  own 
behalf,  praying  for  a  certificate  of  convenience  and  necessity  to 
construct  and  operate  a  gas  plant  in  the  said  city  of  Idaho  Falls, 
Idaho.  Attached  to  and  forming  a  part  of  said  application  is  a 
copy  of  a  proposed  ordinance  of  the  city  of  Idaho  Falls,  the  terms 
of  which  it  is  alleged  have  been  agreed  upon,  together  with  a 
map  of  the  said  city  showing  the  streets  and  alleys  expected  to  be 
used  by  said  applicant  in  the  construction  and  operation  of  said 
plant. 

On  the  17th  day  of  January,  1916,  the  said  J.  A.  Jones,  the 
applicant  in  the  first  proceeding  herein  mentioned,  filed  his 
petition  in  intervention,  denying  all  the  material  allegations  in 
said  application. 

Both  of  said  applications  and  proceedings  were  set  for  hearing 
at  the  same  time  at  Idaho  Falls,  to  wit,  January  31,  1916,  at 
10  o'clock  A.  M. 

At  the  time  and  place  set  for  hearing  J.  A.  Jcmes  appeared  in 
person,  while  William  D.  Wilcox  appeared  in  persixi  and  by  his 

P.U.R.1916C. 
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attorney,  Mr.  B.  J.  Briggs,  of  the  firm  of  Briggs  ft  McConnelL 
For  convenience,  and  inasmnch  as  the  two  proceedings  above 
outlined  involved  the  saitie  subject-matter,  they  were  heard  at  the 
same  time,  and  will  be  considered  and  discussed  together  in  this 
opinion. 

,[1]  It  appears  from  the  records  and  evidence  adduced,  that 
the  application  of  J.  A.  Jones,  being  Case  No.  Ill,  was  filed 
some  ten  days  prior  to  the  application  of  Wm.  D.  Wilcox,  We 
are  therefore  met  at  the  threshold  with  the  propositicm  as  to  what 
weight  should  be  f^ven  the  application  of  Jones  by  reason  of  itB 
priority  alone.  If  all  other  conditioniB  and  facts  $urrainiduig 
the  two  applications  were  equal,  then  the  preference  should  be 
given  to  the  party  first  making  proper  applicatioo  therefor*  The 
policy  of  this  Commiitoion  is  now,  and  has  been  ever  einoe  its 
establishment,  that  public  utilities  of  this  character  should  have 
a  mouopoly  of  a  field  so  long  as  they  give  the  public  adequate 
service  at  reasonable  rates.  In  fact,  we  feel  confiefent  that 
neitlier  of  these  applicants  would  desire  a  certificate  if  he  felt 
that  both  were  going  to  be  granted  the  right. 

[2]  The  question  that  is  squarely  presented  is.  From  all  the 
evidence,  facts,  and  surroundings  of  these  cases,  which  appli- 
cant is  entitled  to  a  certificate  ?  The  preference  should  be  given 
to  that  party  who  is  acting  in  good  faith,  has  the  funds  or  financial 
backing  to  carry  his  plans  into  execution  witTiin  a  reasonable 
time,  and  who  will  construct  a  modem,  up-to-date  plant. 

Mr.  Jones  testified  that  it  would  cost  about  $50,000  to  con- 
struct a  modem  plant  and  sufficient  mains  to  take  care  of  the 
immediate  demand^  and  that  at  the  time  of  his  application  for 
certificate  he  had  made  arrangements  for  securing  the  capital, 
providix^  he  could  obtain  a  certificate  and  secure  the  right  kind 
of  a  franchise  from  the  city  of  Idaho  FalLf.  The  whole  plan 
or  scheme  of  applicant  Jones  seemed  to  be,  as  we- gather  from 
the  evidence  adduced,  that  he  would  secure  a  certificate  of  con- 
venienoe  and  necessity?  therdby  securing  the  control  of  tiiat  field 
for  a  time  at  least^  and  then  endeavor  to  secure  the  n^essary' 
capital,  eiih&r  by  subeeription  or  by  bonding  the  plant,  with 
which  to  construct  the  plant  and  distribution  erTstem.    He  pre^ 

sented  no  d^finit^  tangible  plan  of  procedure,  but  trusted  to  tht: 
P.U.R,1916a 
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future  to  take  care  of  itself.  In  other  words^  it  appeared  that 
he  was  acting  purely  as  a  promoter. 

On  the  other  hand,  it  appeared  from  the  evidence  that  Mr, 
Wilcox,  the  other  applicant,  had  carefully  canvaased  the  field  to 
inform  himself  of  the  demand  for  such  a  commodity,  and  bad 
assured  himself  of  the  feasibility  and  advisability  of  embarking 
upon  such  an  enterprise;  that  he  had  estimated  tb^t  it  would 
cost  about  $50,000  to  construct  the  generating  equipment  and 
other  necessary  equipment,  together  with  about  6  miles  of  n:iains 
and  service  connections,  and  that  it  would  take  about  $10,000 
working  capital*  He  further  stated  that  he  bad  in  the 
neighborhood  of  $50,000  subscribed  and  promised,  and  that  be 
knew  where  he  oould  obtain  such  additional  capital  as  was  neces- 
sary to  properly  finance  the  plant,  without  baving  to  resort  to 
bonding  the  plant  to  the  limit. 

The  controlling  faetor  in  a  controversy  of  this  kind  is  the 
public  convenience  and  wdfare.  Making  a  concrete  application 
of  that  rule  to  the  present  proceeding,  the  question  naturally 
arises,  Which  one  of  these  applicants  will  be  able  to  render  the 
best  service  to  the  public?  From  all  the  evidence  adduced  at  the 
hearings,  and  all  the  facts  and  surroundings,  the  Commission 
finds  that  the  application  of  J.  A.  Jones  for  a  certificate  of 
convenience  and  necessity  should  be  denied  and  his  proceedings 
dismissed,  and  that  the  application  of  William  D.  Wilcox  should 
be  granted  upon  the  terms  and  conditions  hereinafter  set  forth. 

It  appears  from  the  application,  the  proposed  ordinance,  and 
the  evidence  adduced,  that  the  applicant,  Mr,  Wilcox,  proposes 
to  commence  the  construction  of  his  plant  not  later  than  June 
1,  1916,  and  to  have  the  generating  plant  and  all  other  equip- 
ment connected  therewith  to  insure  the  delivery  and  furnishing 
of  gas,  together  with  6  miles  of  gas  mains  and  service  connections 
incident  thereto,  constructed  and  completed  not  later  tiian  Oo* 
tober  1,  1917. 

It  is  therefore  ordered  that  the  said  applicant,  William  D. 
Wilcox,  be,  and  he  is  hereby,  granted  permission  to  construct, 
maintain,  and  operate  a  gas  system  in  and  for  the  said  city  of 
Idaho  Fallen  Idaho,  for  die  purpose  of  furnishing  said  city  and 
its  inhabitants  with  gas  for  all  domestic  and  municipal  uses  and 
purposes  upon  the  following  express  conditions,  to  wit: 

P.UR.1916C. 
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(a)  That  the  said  applicant  shall  commence  the  construction 
of  a  gas  plant  in  said  city  of  Idaho  Falls  not  later  than  the  1st 
day  of  June,  1916,  and  shall  prosecute  said  work  to  completion 
with  cliMr  diligence; 

(b)  That  said  applicant  shall  have  said  gas  plant,  including 
all  equipment  necessary  for  the  manufacture  and  sale  of  gas, 
together  with  6  miles  of  mains  and  the  necessary  service  connec- 
tions in  said  city  of  Idaho  Falls,  fully  completed  and  ready  for 
operation  not  later  than  the  Ist  day  of  October,  1917. 

It  is  further  ordered  that  the  certificate  herein  granted  shall 
not  be  assigned  or  transferred  to  any  party,  person,  associa- 
tion, or  corporation  without  first  having  the  permission  and 
approval  of  this  Commission. 

It  is  further  ordered  that  applicant,  during  the  construction 
of  said  gas  system  and  until  the  same  is  finally  completed,  keep 
a  detailed  and  accurate  account  of  all  expenditures  made  in  the 
construction  of  the  same,  and  that  immediately  upon  the  comple- 
tion of  such  system  he  file  with  the  Commission  his  account  and 
report  thereon. 

It  is  further  ordered  that  said  applicant  file  with  the  Com- 
mission, at  least  ten  days  prior  to  commencing  the  operation  of 
said  gas  system,  a  schedule  of  all  rates,  tolls,  rentals,  charges, 
and  classifications  to  be  collected  or  enforced  by  him  in  the  city 
of  Idaho  Falls,  together  with  all  rules,  regulations,  contracts, 
privileges,  and  facilities  which  in  any  manner  affect  or  delate 
to  such  rules,  rates,  tolls,  rentals,  and  classifications  of  service, 
and  that  before  such  applicant  shall  receive  any  compensation 
for  service  furnished  by  him,  the  schedule  of  rules  aforesaid 
shall  be  approved  by  the  Commission  and  a  certificate  of  such 
approval  furnished  said  applicant. 

Note.— In  Be  Jones,  Case  No.  F-111,  Order  No.  323,  Feb.  12, 
1916,  the  application  of  J.  A.  Jones  for  a  certificate  was  denied  for 
the  reason  set  forth  in  Be  Wilcox. 
P.U.R.19100. 
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IDAHO  PUBLIC  UTILITIBS  COMMISSION. 

IN  BE  SOUTHERN  IDAHO  WATER  POWER  COMPANY. 

[Case  No.  152;  Order  No.  330.] 

DiseriminaUon  —  Payment  —  Discount  —  Waiver   of  ooUeotion  of 
amount, 

A  utility  will  be  authorized  to  waive  collection  of  the  amount  of 
the  discount  on  a  disputed  bill  not  paid  during  the  disooont  period,  it 
appearing  that  the  patron  is  entitled  to  the  discount,  and  that  the 
waiver  is  not  discriminatory. 

[February  25,  1916.] 

Application  of  the  Southern  Idaho  Water  Power  Company 
for  authority  to  waive  collection  of  the  amount  of  discount  on  a 
power  bill  of  the  American  Falls  Milling  Company  hot  paid 
during  the  discount  period;  granted. 

By  the  Commission:  On  the  24th  day  of  February,  1916, 
the  Southern  Idaho  Water  Power  Company,  by  William  T. 
Wallace,  general  manager,  made  application  to  this  Comuiis- 
aion  for  an  order  permitting  the  said  Power  Company  to  waive 
collection  from  the  American  Falls  Milling  Company,  of  Ameri- 
can Falls,  Idaho,  of  the  sum  of  $60.88,  now  carried  on  the  books 
of  applicant  as  a  charge  against  said  Milling  Company. 

The  application  shows  that  a  new  rate  for  electric  power  for 

milling  purposes  became  effective  on  October  1,  1915,  and  on 

account  of  a  misunderstanding  of  the  provisions  of  said  rate 

and  its  effect  upon  the  power  bill  of  said  Milling  Company,  a 

controversy  arose  as  to  the  proper  billing  for  power  charges  by 

applicant  against  the  said  Milling  Company  for  the  month  of 

October,  1916,  and  before  the  matters  in  dispute  were  finally 

understood  and  agreed  upon,  the  discount  period  of  ten  days 

had  expired.    Said  Milling  Company  subsequently  paid  the  said 

October  power  bill  less  the  regular  10  per  cent  discount,  and  a^ 

the  entire  bill  had  been  entered  on  applicant's  bill  as  a  chai^ 

against  the  Milling  Company,  the  account  shows  a  balance  due 

of  $60.88,  being  the  amount  of  discount  at  10  per  cent  on  the 

power  bill  of  said  Milling  Company  for  the  month  of  October, 

1916. 
P.U.R.1916C. 
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The  Commission  having  duly  considered  said  application^  and 
it  appearing  that  said  Milling  Company  is  justly  entitled  to  the 
benefit  of  the  10  per  cent  discount  on  its  power  bill  for  October, 
1916,  and  it  further  appearing  that  no  discrimination  will  result 
in  peimitting  ai^licant  to  waive  collection  as  requested  in  its  said 
application: 

It  is  therefore  ordered  that  the  Southern  Idaho  Water  Power 
Company  be,  and  it  is  hereby,  authorized  and  permitted  to  waive 
the  collection  of  the  sum  of  $60.88  from  the  American  Falls 
Milling  Company  of  American  Falls,  Idaho,  being  the  amount 
of  discount  at  10  per  cent  on  the  power  bill  of  said  Milling  Com- 
pany for  the  month  of  October,  1915. 


INDIANA  PUBIilC  SERVIOE  COMMISSION. 

IN  EE  ALEXANDRIA  TELEPHONE  COMPANY. 

[No.  1423.] 

Rates  ^Jurisdiction     of     Commission  ^Kerjo     rates '^Necessity     of 
action, 

A  new  rate  properly  filed  with  the  tariff  department  needs  no 
aotion  \>j  the  Indiana  Ck>mnii89ion. 

'        [February  23,  1916.] 

Pbocsbdings  npon  filing  of  a  new  rate;  stricken  from  the 
docket. 

By  the  Commission:  This  is  a  new  rate  filed  by  the  Alex- 
andria Telephone  Company,  which  company  receives  service  from 
the  Central  Union  Telephone  Company  at  Alexandria,  and, 
being  a  new  rate  filed  with  the  Tariff  Department,  needs  no 
action  by  this  Commission. 

It  is  therefore  ordered  by  the  Public  Service  Commission  of 
Indiana,  that  the  above-entitled   cause  be  stricken  from   the 
dockets  of  this  Commission. 
P.UJ1.1916C. 
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INDIANA  SUl^KEMC  COURT. 

PUBLIC  SERVICE  COMMISSION  OP  INDIANA 
STATE  EX  EEL.  MERCHANTS'  HEAT  &  LIGHT  COMPANY. 

[No.  22739.] 

(— .  ind.  — ,  111  N.  E.  10.) 

MandatnuS'^To  Commission -^  Approval  of  security  issues -^  Minis^ 
terial  act, 

1.  Mandamus  will  lie  to  control  the  action  of  the  Indiana  Commia- 
sion  with  reference  tp  an  application  for  authority  to  issue  aeouritiee, 
since,  under  the  statute,  such  action  is  ministerial,  and  not  discretion- 
ary, notwithstanding  the  CommiBsion  must  assure  itself  of  the'  existence 
of  certain  facts  before  granting  its  approval. 

Security    issues -^  Jurisdiction    of   Com.m^ission'^JPurpiMe'^Duplica* 
tUm  of  facilities. 

2.  The  Indiana  Commission  has  no  power  to  refuse  to  approve  the 
issuance  of  securities  by  a  utility  merely  because  the  proceeds  thereof 
are  to  be  expended  in  extensions  which  will  duplicate  the  facilities  of 
another  company. 

MandanyuS'^To    Commission -^  Approval    of    security    issues -^  No 
legal  remedy. 

3.  Mandamus  will  lie  to  control  the  action  of  the  Indiana  Commis- 
sion with  reference  to  applications  for  the  issuance  of  securities,  since 
the  statute  does  not  afford  the  legal  remedy  of  appeal  from  such  action. 

[January  14,  1916.] 

Appbai«  from  an  order  of  the  Circuit  Court  overruling  a 
demurrer  to  the  complaint  and  entering  judgment  thereon  in 
mandamus  by  the  state  upon  the  relation  of  the  Merchants'  Heat 
&  Light  Company  to  compel  the  Commission  to  issue  a  certificate 
of  authority  to  issue  and  sell  bonds;  affirmed. 

Appearances :  Burt  New  for  appellant ;  Charles  McPherson, 
John  B.  Elam,  J.  W.  Fesler,  Harvey  J.  Elam,  and  Howard  S. 
Young,  for  appellee. 

Lairy^  J.,  delivered  the  opinion  of  the  court: 

The  relator  is  a  public  service  corporation  engaged  in  manu- 
facturing and  selling  electricity  for  light  and  power  in  the  city 
of  Indianapolis,  and  is  operating  under  an  indeterminate  permit 
granted  to  it  by  the  Public  Service  Commission  upon  the  surren- 
der of  its  franchise.  Prior  to  the  commencement  of  this  suit> 
the  relator  applied  to  the  Public  Service  Commission  for  author- 
P.U.R.1916C. 
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ity  to  issue  and  sell  bonds  of  the  par  value  of  $103^000  on  account 
cf  additions  and  extensions  made  by  it  to  enable  it  to  perform 
a  contract  made  with  the  city^  of  Indianapolis  for  lighting 
streets  and  alleys.  At  the  time  relator  entered  into  this  contract 
with  the  C1I7  and  made  sudi  extensions  and  improvements^  and 
at  tlw  time  the  application  for  authority  to  issue  and  sell  bonds 
was  made,  another  public  service  corporation  known  as  the 
Indianapolis  Light  &  Heat  Company  was  engaged  in  the  business 
of  manufacturing  heat  and  light  in  the  city  of  Indianapolis  in 
competition  with  the  relator,  and  was  furnishing  light  to  the  city 
for  streets  and  alleys.  In  passing  upon  the  application  of  re 
later,  the  Public  Service  Commission  granted  authority  to  issue 
and  sell  bonds  to  the  amount  of  $75,000,  and  declined  to  author-  1 
ize  the  issue  of  tiie  remaining  $98,000  necessary  to  cover  the 
cost  of  such  improvement,  on  the  ground  that  the  additions  and 
improvemente  upon  which  the  authority  to  issue  $28,000  of  bonds 
was  asked  constituted  a  duplication  of  the  instrumentalities  al* 
ready  in  existence  and  in  use  by  the  Indianapolis  Heat  &  Light 
Company,  and  for  that  reason  they  would  be  neither  used  nor 
useful  for  public  convenience.  This  is  a  mapdamus  proceeding  , 
brought  to  compel  the  Public  Service  Commission  to  issue  to  ' 
relator  a  certificate  of  authority  to  issue  and  sell  bonds  of  the  . 
par  value  of  $28,000.  The  trial  court  overruled  the  demurrer 
of  appellant  to  the  complaint,  and  on  its  refusal  to  plead  further 
entered  judgment  against  it,  and  a  peremptory  writ  was  ordered 
directing  it  to  issue  the  certificate  as  prayed.  The  overruling 
of  the  demurrer  to  the  complaint  is  assigned  as  error,  thus  pre- 
senting for  consideration  on  appeal  the  several  objections  to  the 
complaint  set  out  in  the  memorandum  attached  thereto. 

[1]  On  behalf  of  appellant,  it  is  first  asserted  that  the  power 
to  authorize  the  issue  and  sale  of  bonds  as  conferred  by  §§  88- 
92  of  the  Acts  of  1918,  p.  167,  is  discretionary  and  judicial  in 
its  nature,  for  which  reason  it  is  not  subject  to  control  by 
mandamus.  The  first  section  mentioned  provides  that  no  stocks, 
bonds,  notes,  or  other  evidences  of  indebtedness,  payable  at 
periods  of  more  than  twelve  months  in  advance,  shall  be  issued 
to  an  amount  exceeding  that  which  may  be  reasonably  necessary 
for  the  purpose  for  which  such  issue  is  authorized,  which  amount 
is  to  be  determined  as  provided  in  the  act    The  two  succeeding 

sections  provide  the  purposes  for  which  stocks,  bonds,  notes,  and 
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Other  evid^iceB  of  indebtedBess  may  be  issued.  As  to  stocksy 
§  98  provides  that  no  stock  or  certificate  of  stock  shall  be  issued 
except  in  consideration  of  money  or  of  labor  or  property  at  its 
true  money  value  as  determined  by  the  CommissicMi)  and  that 
iluch  stock  shall  not  be  sold  by  such  utility  corporation  at  a 
discount  without  the  approval  of  the  Commissiciu  As  to  bonds 
and  other  evidences  of  indebtedness,  the  same  section  provides 
that  no  public  utility  shall  issue  such  bonds  or  notes  except  for 
money>  or  labor  or  property  estimated  at  its  true  money  value 
as  determined  by  the  Commission,  and  that  the  actual  value  thus 
received  as  found  by  the  Commission  shall  be  at  least  75  per 
cent  of  the  face  value  of  the  bonds  or  other  evidence  of  indebt* 
edness  authorized.  Section  90  provides  that  stocks,  bonds,  notes, 
and  other  evidence  of  indebtedness  may  be  issued  when  neces- 
sary for  the  acquisition  of  prc^rty,  the  construction,  comple- 
tion, extension,  or  improvement  of  its  facilities,  plant,  or  dis- 
tributing system,  or  for  the  improvement  of  its  service,  or  for 
the  discharge  of  lawful  refunding  of  its  obligations,  or  for  the 
reimbursement  of  moneys  actually  expended  for  such  purposes 
from  its  income,  or  from  ol!her  moneys  in  the  treasury  of  the 
public  utility  not  secured  or  obtained  from  the  issue  of  stocks, 
bonds,  notes,  or  other  evidence  of  indebtedness  within  five  years 
next  prior  to  the  filing  of  application.  Section  91  provides  that 
a  public  utility  desiring  to  issue  such  evidence  of  indebtedness 
shall  file  an  application  with  the  Public  Service  Commission 
requesting  authority  to  make  such  issue  and  sale.  This  section 
provides  what  facts  shall  be  stated  in  the  application,  and  also 
provides  for  a  hearing  by  the  Commission.  The  final  provision 
of  §  89  is  as  follows : 

"The  amount  of  bonds,  notes,  and  other  evidences  of  indebt- 
edness which  any  public  utility  may  issue  shall  bear  a  reason- 
able proportion  to  the  amoimt  of  stock  and  certificates  of  stock 
issued  by  such  utility,  due  consideration  being  given  to  the 
nature  of  the  business  in  which  the  corporation  is  engaged,  its 
credit,  future  prospects,  and  earnings,  the  effect  which  such  issue 
will  have  upon  the  management  and  efficient  operation  of  the 
public  utility  by  reason  of  the  relative  amount  of  financial  inter- 
est which  the  stockholdws  will  have  in  the  corporation,  and  the 
P.U.R.191«C. 
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circumstanceB  ffurroundii^  the  operation  and  busineeg  of  die  cor- 
poration.'* 

Section  03  provides  that,  if  the  Commission  shall  determine 
that  such  proposed  issue  complies  with  the  provisions  of  this  act, 
such  autiiority  shall  thereupon  be  granted,  and  it  shall  issue  to 
the  puUic  utilitrf  a  certificate  stating:  (a)  The  amount  of  such 
stock,  certificates  of  stock,  bonds,  notes,  or  other  evidences  of 
indebtedness  reasonably  necessary  for  the  purpose  for  which  they 
are  to  be  issued  and  the  character  of  the  same ;  (b)  the  purpose 
for  which  they  are  to  be  issued  and  the  property  or  service  to  be 
acquired  thereby  vahied  in  detail. 

From  the  provisions  of  this  act  it  is  apparent  that  the  Public 
Service  Commission  is  required  to  hear  and  determine  the  facts 
upon  which  the  application  is  based,  and  the  facts  thus  determined 
constitute  the  foundation  upon  which  its  order  shall  be  based. 
If  the  facts  thus  found  are  such  as  to  entitle  the  utility,  to  a 
certificate  of  authority  to  issue  and  sell  bonds  in  a  given  amount, 
it  is  the  duty  of  the  Commission  to  issue  such  a  certificate. 
Under  such  circumstances,  the  act  required  is  ministerial,  and 
not  discretionary.  To  hold  that  such  act  is  discretionary  would 
enable  the  Commission,  after  the  facts  were  determined,  to  grant 
the  certificate  of  authority,  or  to  withhold  it  at  its  will,  or  to 
grant  such  a  certificate  to  one  public  utility  and  to  withhold  it 
from  another  under  the  same  state  of  facts.  Such  is  not  the 
purpose  of  the  statute.  State  ex  rel.  Dunkleberg  v.  Porter,  134 
Ind.  63,  32  N.  E.  1021,  33  N.  E.  687.  A  duty  is  none  the  less 
ministerial  because  the  person  who  is  required  to  perform  it 
may  have  to  satisfy  himself  of  the  existence  of  a  state  of  facts 
imder  which  he  is  given  his  right  or  warrant  to  perform  the 
required  duty.  Jackson  County  v.  State,  147  Ind.  476,  46  N. 
E.  908;  Floumoy  v.  Jeffersonville,  17  Ind.  169,  79  Am.  Dec. 
468. 

[2]  The  order  of  the  Public  Service  Commission,  in  so  far  as 
it  is  material  to  tibis  decision,  is  as  follows: 

''And  the  Commission  having  examined  the  evidence  and  be- 
ing duly  advised  in  the  premises  determines  that  such  proposed 
issue  oomplies  with  the  provisions  of  an  act  of  the  general  as- 
sembly of  Indiana,  approved  March  4,  1913,  except  as 
hereinafter  stated.    That  the  amount  of  bonds  reasonably  necee- 
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Digitized  by 


Google 


4Q  INDIANA  SUPREME  COURT. 

sary  for  the  reimbursanent  of  the  treasury  of  said  company 
for  expenditures  mentioned  in  said  verified  petition,  and  under 
the  terms  of  said  trust  deed,  is  $103,000.  The  Commission 
further  finds  that  $28,000  of  the  bonds,  authority  to  issue  which 
is  prayed  for  in  this  petition,  will  be  used  wholly  to  reimburse 
the  treasury  of  the  Merchants'  Heat  &  light  Oompany  for 
improvements  and  extensions  of  the  property  of  said  company, 
which  improvements  will  be  neither  used  nor  useful  for  the 
convenience  of  the  public,  for  the  reason  that  such  property  is 
a  duplication  of  instrumentalities  already  in  existence  and  in 
use  owned  by  the  Indianapolis  Heat  &  Light  Company,  and 
amply  sufficient  to  supply  all  the  needs  of  the  comrmunity,  whore 
such  property  for  which  the  treasury  is  to  be  reimbursed  in  the 
sum  of  $28,000  is  erected  and  constructed." 

If  the  Conmiission  had  found  that  the  utility  had  expended 
$103,000  in  extensions  and  improvement  of  its  distributing 
system,  and  had  also  found  that  instrumentalities  acquired  did 
not  possess  a  money  value  in  excess  of  $76,000  by  reason  of  the 
fact  that  a  large  portion  of  the  newly  acquired  instrumentalities 
constituted  a  duplication  of  other  instrumentalities  existing  and 
in  use  by  another  public  utility,  a  different  question  would  have 
been  presented.  The  order  shows  that  the  expenditure  of  $103,- 
000  was  made  by  the  Company  for  certain  purposes,  and  that 
the  issue  of  bonds  requested  was  to  reimburse  the  company  for 
the  money  expended  for  such  purpose.  There  is  no  finding  that 
the  extensions  and  improvements  for  which  the  expenditure  was 
had  did  not  represent  a  money  value  to  the  utility  of  the  full 
amount  of  their  cost.  It  thus  appears  that  the  certificate  of 
authority  to  issue  bonds  as  to  $28,000  of  the  amount  of  such 
expenditures  was  refused  upon  the  sole  ground  that  this  amount 
was  expended  in  the  duplication  of  instrumentalities  already 
existing  and  in  use  by  another  public  utility,  and  which  were 
amply  sufficient  to  supply  the  needs  of  the  public  in  that  locality. 

There  can  be  no  doubt  that  one  of  the  purposes  of  statutes 
of  the  kind  under  consideration  is  the  prevention  of  the  useless 
.and  wasteful  expenditure  of  capital  in  the  duplication  of  plants 
and  instrumentalities  to  be  utilized  in  furnishing  heat,  Kght,  or 
other  necessary  service  to  the  public.  Such  statutes  proceed  upon 
the  assumption  that  all  capital  unnecessarily  expended  in  this 
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way  will  have  the  effect  of  increasing  tl^  cost  of  the  service 
supplied  to  the  public^  and  thfit  by  legislative  ccoitrol  and  regu- 
lation of  the  rates  to  be  charged  the  injurious  results  which 
might  otherwise  arise  from  a  lack  of  competition  can  be  effectual- 
ly controlled.  The  state  through  its  Public  Utilities  Commis- 
sion has  taken  complete  control  of  these  corporations  in  so  far 
as  necessary  to  prevent  the  abuses  of  monopoly.  Atty.  Gen.  v. 
Haverhill  Gaslight  Co.  215  Mass.  394,  101  N.  E.  1061,  Ann. 
Cas.  1914C,  1266;  Weld  v.  Gas  &  E.  L.  Comrs.  197  Mass.  556, 
84  N.  E.  101;  Idaho  Power  &  Light  Co.  v.  Blomquist,  26  Idaho, 
222, 141  Pac.  1083.  The  l^islature  by  the  act  under  considera-  \  ^ 
tion  evinced  a  purpose  to  prevent  a  waste  of  capital  by  compet- 1 
ing  public  utilities  in  the  duplication  of  instrumentalities  for  ! 
public  services;  but  the  extent  to  which  such  a  policy  is  to  be j 
carried  is  a  question  for  the  legislature,  and  not  one  for  the 
Public  Service  Commission  or  for  the  courts.  By  §  97  of  the  act 
the  Commission  is  given  power  to  determine  whether  public 
necessity  or  convenience  requires  an  additional  public  utility 
in  a  municipality  where  a  similar  service  is  being  furnished  by 
a  utility  under  a  license,  franchise,  or  permit ;  and  that  no 
license,  franchise,  or  permit  shall  be  granted  to  such  second 
utility  without  the  consent  of  such  -Commission.  If  the  legis-  — 
lature  had  gone  further,  and  provided  that,  where  two  or  more 
utilities  were  engaged  in  furnishing  service  of  the  same  kind  in 
the  same  mimicipality,  neither  should  make  any  extensions  which 
would  duplicate  the  instrumentalities  of  the  other  without  first 
obtaining  the  consent  of  the  Commission,  and  that  money  ex- 
pended in  such  duplication  without  the  consent  of  the  Commis- 
sion should  not  be  capitalized  by  the  issue  of  stock,  bonds,  or 
other  evidence  of  indebtedness,  a  different  question  would  have  ^ 
been  presented.  The  act,  however,  contains  no  provision  restrict- 
ing or  limiting  competition  between  companies  engaged  in 
furnishing  competitive  service  at  the  time  the  law  became 
effective,  except  the  provision  as  to  the  regulation  of  rates. 

Tjhe.  Public  Service  Conunission  derives  its  authority  from  the 
law  which  creates  it  and  by  which  its  powers  are  conferred  and 
its  duties  imposed.  Under  the  facts  found  by  the  Commission, 
this  statute  conferred  upon  appellee  the  right  to  receive :  at  ihie 

hands  of  the  Commission  a  certificate  of  authority  to  issue  bonds 
P.U.n.l916C. 
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to  the  amount  of  $103,000.  The  facts  aa  found  showed  that 
the  money  had  been  expended  in  accordance  with  the  statutory 
requirements  authorizing  its  capitalization  by  an  issue  of  bonds, 
and  the  Commission  had  no  power  to  add  a  requirement  which 
the  l^slature  had  not  seen  fit  to  impose.  It  was  the  duly  of  the 
Commission  to  issue  the  certificate  authorizing  the  utility  to  issue 
bonds  to  the  amount  of  $103,000,  and  it  had  no  authority  to 
withhold  such  certificate  as  to  $28,000  of  such  amount  on  the 
grounds  stated. 

Appellant  relies  on  the  case  of  Interstate  Teleph.  &  Teleg.  Co. 
V.  Public  Utilities  Comrs.  84  N.  J.  L.  185,  86  Atl.  363.  In  that 
case  the  Board  declined  to  authorize  an  issue  of  bonds  cm  the 
ground  that  it  appeared  to  the  satisfaction  of  the  Board  that 
there  was  no  reasonable  warrant  for  the  expectation  that  the  com- 
pany from  its  earnings  would  be  able  to  pay  the  annual  interest 
on  the  proposed  issue  of  bonds.  The  question  there  involved  is 
not  presented  in  this  case;  and,  besides,  the  powers  conferred 
upon  the  Commission  by  the  New  Jersey  statute  seem  to  be 
more  general  and  comprehensive,  with  reference  to  the  control 
of  bond  issues,  than  are  the  powers  conferred  by  the  act  of  our 
general  assembly.  For  the  reasons  stated,  this  case  is  not  of 
controlling  influence  in  the  decision  of  the  questions  here  in- 
volved. 

[3]  It  is  well  settled  in  this  state  that  an  action  of  mandamus 
cannot  be  maintained  when  the  party  seeking  the  relief  has  an 
adequate  remedy  at  law,  and  that  the  right  of  appeal  is  an  ade- 
quate legal  remedy  within  the  meaning  of  this  rule.  State  ex 
rel.  Dayton  Gravel  Road  Co.  v.  Tippecanoe  County,  131  Ind. 
90,  30  N.  E.  892.  Appellant  asserts  that  appellee  bad  a  right 
of  appeal  from  the  order  in  question  under  the  provisions  of 
§  78  of  the  Spencer  Shively  Public  Utilities  act  This  section 
specifies  the  order  of  the  Commission  which  may  be  reversed  on 
appeal,  and  such  specifications  do  not  include  orders  granting 
or  refusing  authority  to  issue  and  sell  bonds. 

The  trial  court  did  not  err  in  overruling  the  demurrer  to  the 
<x>mplaint. 

Judgment  affirmed* 
P.UJEL1916a 
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SCHMIDT  BBOTHBBS  &  COMPANY 
CITIZENS  OP  CLAYTON  COUNTY* 

[Docket  No.  E-169.] 

WrmneMae'^  Revocation -^Beservation  of  right, 

1.  The  right  to  revoke  an  electric  transmission  line  franchise  unlett 
the  line  is  built  within  a  year  was  reserved  on  granting  a  franchise  over 
obJeotiQiis  that  tlie  apidication  was  not  bona  fide  a^d  made  on  sufflcisot 
demand. 

Monopoly  and  competition  ^-^  FranchUes  ^  Eledric  transmission  line 
—  Necessity  —  Competition. 

2.  A  franchise  for  an  electric  transmission  line  outside  of  cities^ 
inelvding  the  right  of  eminent  domain,  may  be  granted  under  the  Iowa 
laws,  although  the  line  may  be  unnecessary  and  competitive,  it  not  be- 
ing the  policy  to  prefer  a  regulated  monopoly  to  competition. 

[February  25,  1916.] 

Application  of  Sehmidt  Brothers  &  Compaiiy  for  franchise 
for  an  electric  transmission  line  from  Elkader  to  Glamavillo  to 
Guttenberg;  granted. 

Appearanees:  D.  D.  Murphy  &  Sons  txA  C.  G.  Scbmidt;  for 
applicant;  J.  L.  Farrish  for  the  Iowa  Telephone  Company; 
EUyson  Orr  for  the  Standard  Telephone  Company;  J.  B. 
Weaver  for  the  Home  Electric  C<Mnpany. 

By  the  Board:  Schmidt  Brothers  k  Company  made  applica- 
tion for  a  franchise  for  a  transmission  line  from  Elkader  to 
Gamavillo,  and  fnmi  thence  to  Gnttenberg^  a  total  distance  of 
about  23  miles. 

The  Home  Electric  Company,  of  Guttenberg,  Iowa,  objects  to 
the  gitoting  of  such  franchise,  for  the  following  reasons: 

1.  That  the  application  is  not  bona  fide. 

2.  There  is  no  persistent  demand  for  the  building  of  such 
line,  except  on  the  part  of  the  applicant 

3.  The  building  of  the  line  to  Guttenberg  is  unnecessary. 

The  Home  Electric  Company  is  supplying,  and  able  to  supply, 

the  citizens  of  Guttenberg  with  electricity  at  the  same  rate  the 

applicant  is  charging  at  Elkader. 
P.U.R.1916C.  4 
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4.  That  the  building  of  a  new  line  to  Guttenberg  meana 
ruinous  QompetitiaUi  and  ia  against  public  policy;  that  it  would 
be  a  bad  precedent  to  allow  capital  which  is  invested  in  a  public 
utility  to  be  subjected  to  competition  which  might  mean  the 
eventual  financial  wreck  of  one  or  the  other  of  the  concerns, 
and  leave  Guttenberg  at  the  mercy  of  a  monopoly. 

[1]  As  to  the  first  and  second  objections,  we  call  attention 
to  the  fact  that  the  application  conforms  to  the  requirements  of 
the  statute,  and  we  do^ot  doubt  the  intention  of  the  company 
to  build,  if  it  is  granted  a  franchise;  these  objections  will  not 
be  further  considered,  except  that  imless  the  line  is  constructed 
within  one  year  from  date  this  franchise  will  be  revoked,  to  be 
renewed  on  proper  showing  in  the  discretion  of  this  Commis- 
sion. 

[2]  The  third  and  fourth  objections  may  be  combined  and 
considered  under  the  one  proposition:  Where  adequate  service, 
at  a  reasonable  rate,  is  being  rendered  by  a  public  utility,  the 
introduction  of  a  competitor  is  unnecessary,  may  result  in 
ruinous  competition;  that  a  duplication  of  plants  is  not  in  the 
public  interest,  and  may  deter  the  investment  of  capital  in 
public  utilities,  and  is  contrary  to  public  policy. 

The  Home  Electric  Company  states  that  the  applicant  has 
not  received  any  right  to  construct,  maintain,  or  operate  its  line 
in  the  tovm  of  Guttenberg,  and  until  such  right  has  been  granted, 
there  is  a  question  as  to  whether  this  Commission  could  grant 
the  franchise,  as  petitioned.  Protestant  says :  "In  commission- 
governed  states  no  principle  is  better  established  than  that  the 
Commission  will  not  p^mit  the  establishment  of  competing 
companies  without  a  showing  of  reasonable  necessity.  And  while 
the  state  of  Iowa  has  no  Public  Service  Commission  dealing  with 
electric  companies  upon  as  broad  lines  as  in  the  regularly 
governed  commission  states,"  that  this  Commission  should  not 
automatically,  and  without  any  showing  of  necessity,  grant  appli- 
cations for  the  right  to  occupy  the  highways  of  the  state  by  trans- 
mission lines.  And  that  until  the  town  of  Guttenberg  determines 
that  there  should  be  competition  in  this  utility,  that  it  is  the 
duty  of  this  Commission  to  determine  that  the  application  for 
that  part  of  the  line  from  Gamavillo  to  Guttenberg  is  premature 
and  should  not  be  granted. 
P.U.R.1916C. 
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In  support  of  these  propositions  protestant  cites:  Be  Niagara 
Falls  Lining  Co.  2  P.  S,  C.  R  (2d  Dist.  If.  Y.)  116,  and 
diiapter  546  of  Session  Laws  of  1911,  Amending  chap.  499, 
Acts  of  1907,  of  Wisconsin.  The  Niagara  Falls  Case  was  de- 
cided on  July  ly  1909,  at  which  time  the  public  service  laws  of 
the  state  of  New  York,  being  chapter  429  of  the  Laws  of  1907, 
were  in  effect.  Section  66  thereof  gave  the  Public  Service  Com- 
mission general  supervision  of  all  persons  and  corporations  hav- 
iBg  authority  to  occupy  streets,  highways,  and  public  places  of 
any  munieipality,  for  the  purpose  of  f ui:nishing  or  transmitting 
electricity  for  light,  heat,  or  power. 

Section  6B  of  the  New  Yoxk  act^  referred  to,  provides  that  no 
electrical  compaxigr  shall  b^n  construction,  or  exercise  any  right 
under  any  franchise,  without  first  obtaining  the  permission  and 
approval  of  the  Commission,  and  that  such  permission  shall  not 
be  granted  until  it  is  shown  that  the  company  has  received  the 
consent  of  the  proper  mimicipai  authorities. 

Section  72  of  the  said  New  York  act  also  provides  that 
"the  Commission,  within  lawful  limits,  may  by  order  fix  the 
maximum  price  of  gas  or  electricity  to  be  charged  by  such 
corporation  or  person,"  and  also  to  order  such  improvements, 
transmission,  or  supply  of  electricity,  or  new  methods  of  the 
corporation,  as  will  improve  the  service. 

These  public  service  laws  of  New  York  were  so  amended  by 
chapter  480,  Acts  of  X910,  as  that  a  franchise  would  only  be 
granted  by  the  Commission  when,  after  hearing,  it  shall  de- 
termine that  the  coBc^ructiou  of  such  line,  or  the  exercise  of 
such  franchise,  is  necessary  or  convenient  for  the  public  service. 

The  Wisconsin  statute  provides  that  the  Commission  shall  not 
grant  a  franchise  to  tny  person  or  corporation,  etc.,  to  furnish 
light,  heat,  water,  or  power  in  any  mvmcipaiity  where  there  is 
in  operation  a  public  utility  engaged  in  similar  service,  until  it 
shall,  after  a  public  hearing,  find  that  public  convenience  and 
necessity  require  such  second  public  utility.  Chapter  546,  Wis- 
consin Session  Laws  of  1911> 

It  will  be  observed  that  the  public  service  laws  of  New  York 
and  Wisconsin ,  are  especially  applicable  to  cities  and  towns. 
Having  thus  Mi^imned  the  statutes  of  these  two  states,  and 
having  also,  in  a  less  thorough  way,  examined  the  public  service 
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laws  of  some  of  the  other  states,  we  are  satisfied  that  the  oonr 
tention  of  the  protestant  is  correct  when  applied  to  what  is 
known  as  a  commission-governed  state,  like  New  York  and 
Wisconsin. 

Turning  now  to  our  own  statutes,  we  find  that  Iowa  is  not 
what  is  known  as  a  commission-^vemed  state,  so  far  as  dectric 
and  other  utility  companies  are  concerned,  and  that  the  only 
power  given  to  this  Commission  in  relation  to  a  transmission  line 
is  to  be  found  in  §§  2120-n  and  2120-t,  inclusive^  Supplement 
to  Code  of  Iowa.  Section  2120-n  provides  that,  upon  application 
to  it,  the  Kailroad  Commission  may  grant  to  any  person  author- 
ized to  transact  business  in  this  state  the  ri^t  within  this  state, 
except  in  cities  and  towns,  to  construct^  operate,  and  maintain 
a  transmission  line  for  the  purpose  of  conducting  electricity 
for  lighting,  power,  and  heating  purposes,  over,  along,  and  across 
any  public  lands,  highways,  or  streams,  or  the  lands  of  awy  person 
or  persons,  and  to  acquire  the  necessary  interest  in  real  estate 
therefor. 

At  this  point,  we  may  notice  that  our  statute  differs  from  the 
New  York  and  Wisconsin  statutes,  in  that  under  our  statute 
there  is  no  provision  for  the  traneonission  line  going  into  or 
through  any  city  or  town,  they  being  excepted,  while  in  the 
other  states  the  Public  Service  Commissions  are  given  specific 
authority  to  regulate  such  lines  in  cities  and  towns. 

This  section  provides  that  the  petition  for  the  franchise  shall 
state  the  proposed  plan  of  construction,  a  description  of  the  lands, 
highways,  etc.,  over  which  the  line  is  to  be  built,  "together  with 
a  map  showing  the  starting  point,  route,  and  terminus.'^  Pro- 
vision is  made  for  the  service  of  notice,  and  what  it  shall  contain, 
fixing  the  time  and  place  of  hearing,  and  the  time  when  objec- 
tions to  the  establishment  or  location  oi  the  proposed. line  may 
be  filed.  The  Commission  is  empowered  to  make  a  personal 
examination  of  the  proposed  route,  ''and  upon  said  hearing  it 
may  grant  the  application,  either  as  a  whole  or  in  part,  or  upon 
such  conditions  as  to  terms  and  location  as  to  the  Commission 
may  seem  right  and  just.'' 

Protestant  argues  that  since  transmission  lines,  under  our 
statute,  are  given  the  right  of  eminent  domain,  such  power  is 
not  to  be  lightly  conferred,  and  should  never  be  granted  except 
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upcoi  a  dear  sbowiag  a£  neoessi^.  Possibly  this  is  true^  as  an 
abstract  propositioxu  However,  we  are  here  met  with  a  different 
policy  in  this  state.  The  right  of  eminent  domain  is  granted 
to  and  conferred  upon  any  railway  corporation  to  buiM  a  rail- 
road, without  any  limitation  or  requirement  whatever.  Not 
only  thaty  but  as  many  different  lines  as  the  different  persons 
or  ccHrporations  may  choose  to  build  may  be.  built  between,  a^y 
two  points^  r^ardless  of  the  necessity  thei*efor.  The  right  of 
^ninent  domain  is  conferred  upon  such  companies  without  any 
inquiry  as  to  the  intenti<m  or  ability  of  such  company  to  build 
the  proposed  road,  or  l^e  manner  in  which  it  will  affect  other 
roads.  Indeed,  it  has  been  the  pc^y  of  this  state  to  permit 
the  right  of  eminent  domain  to  be  conferred  upon  companies 
which,  it  would  seem,  had  been  organized  for  the  express  pur- 
pose of  compelling  some  other  company  to  do,  or  abstain  from 
doin^  some  particular  thing.  This  policy  may  be  right,  or  it 
may  be  wrong;  concerning  it,  we  only  say  the  policy  of  this 
state,  in  conf^ring  the  right  of  eminent  domain,  has  not  been 
to  require  a  showing  of  necessity  for  the  construction  of  the  new 
road. 

We  also  notice  §  1627-c,  Supplement  to  the  Code,  provides 
that  the  boai^d  of  supervisors  of  any  county  may,  upon  written 
application,  grant  the  right  to  construct  transmission  lines  in 
any  public  highway  in  their  county,  if  the  line  shall  be  built  in 
a  particular  manner  and  subject  to  such  reasonable  regulation 
as  the  board  of  supervisors  or  legislature  may  hereafter  prescribe. 
^^The  grantee  shall  in  no  case  have  the  exclusive  right  to  use 
mich  highway  for  the  conducting  of  electricity/'  Here  is  an 
express  declaration  that  transmission  lines  receiving  franchises 
from  a  board  of  supervisors  shall  not  have  an  exclusive  right. 

Section  2l20-n  does  not,  by  its  terms,  indicate  that  any  trans- 
mission line  is  to  have  an  exclusive  right  to  operate  in  any 
place. 

The  general  policy  of  this  state  has  been  to  foster  competition, 
and  to  pretrent  exclusive  rights  and  monopoly. 

The  contention  of  protestant,  if  granted,  would  result  in  an 
exclusive  ri^t  to  the  Home  Electric  Company,  and  would,  under 
our  present  law,  present,  bo  far  as  this  Commission  is  concerned, 
an  unregulated  moQop<^.    This  state  has  not  yet  adopted  the 
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policy  that  a  regulated  monopoly  is  bettef  than  free  oompetition 
between  as  many  persons  and  corporations  as  may  be  inclined 
to  get  in  and  try  their  luck. 

As  to  the  provision  of  oar  statute  that  the  Oommissiori  may 
grcmt  the  application  in  whole  or  in  part,  or  upon  such  condi- 
tions as  to  terms  and  location  as  to  the  Commission  may  seem 
just  and  right,  we  wish  to  say:  Without  attempting  or  intend- 
ing to  cover  all  the  reasons  why  a  franchise  might  be  refused  by 
this  Commission,  we  understand  the  statute  to  mean  that  the 
condition  of  some  highways,  the  proposed  crossing  of  some 
streams,  or  some  lands,  may  be  such  that  the  application  as 
presented  should  not  be  granted,  or  that  a  part  might  be  granted 
and  a  part  refused,  or  it  might  be  refused  l)ecause  of  proposed 
inferior  construction,  and  that  conditions  might  be  such  that 
terms  should  be  imposed.  When  an  individual  or  corporation 
applies  to  this  Commission  for  a  franchise  for  a  transmission 
line,  and  the  petition,  notice,  and  return  of  service  show  that  the 
applicant  has  come  wholly  within  the  laws,  the  franchise  may 
not  be  withheld  on  the  ground  that  a  like  utility  is  operating  in 
the  same  locality,  and  with  which  the  new  line  may  come  in 
competition.  We  hold  that  such  a  policy  would  not  be  in 
harmony  with  the  principle  expressly  laid  down  by  the  state 
legislature  in  the  section  referred  to  above,  relative  to  trans- 
mission lines.  Until  the  legislature  itself  sees  fit  to  change  this 
rule,  this  Commission  should  not  attempt  to  do  so,  regardless  of 
how  correct  this  Commission  might  consider  such  a  policy  to  be. 

Our  statute  then  proceeds  to  provide  the  manner  in  which  a 
transmission  line  may  obtain  additional  rights.  The  obtaining 
of  a  franchise  or  additional  rights  makes  the  transmission  line 
subject  to  such  regulations  as  the  legislature  may  prescribe  or 
the  Railroad  Conupission  may  prescribe  under  the  laws  of  Iowa, 
now  or  hereafter  in  force.  The  maximum  width  of  the  right 
of  way  across  private  lands  is  fixed.  Power  of  supervision  over 
construction  and  future  operation  and  maintenance  is  given  the 
Commissi(Hi«  It  provides  the  general  location  of  lines  by  saying : 
'^Said  transmission  lines  shall  be  constructed  near  and  parallel 
to  tiie  right  of  way  of  the  railways  of  the  stat^  or  along  the 
division  lines  of  the  lands    •    •    •    so  as  not  to  hit^ere  with  th6 
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use  by  the  public  of  the  highways  or  streams  of  the  state,  nor 
unnecessarily  interfere  with  the  use  of  any  land.'^ 

It  also  prescribes  the  manner  of  building  to  protect  the  gen- 
eral public,  as  well  as  patrons  of  the  line ;  it  fixes  the  burden  of 
proof  in  case  of  injury,  and  provides  for  settlement  of  damages 
done  to  crops,  etc.,  in  the  construction  and  care  of  such  line. 

From  the  foregoing  it  seems  that  this  Commission  has  power 
or  jurisdiction  to  issue  franchises  to  transmission  lines  only 
outside  of  cities  and  towns.  That  while,  in  a  certain  sense,  it 
has  general  jurisdiction,  yet  no  authority  has  been  given  to  fix  or 
prescribe  rates.  That  by  the  statute  under  which  the  board  of 
supervi^rs  may  also  grant  franchises  to  transmission  lines,  it  is 
indicated  that  the  policy  of  the  state  is  not  to  limit  the  number 
of  transmission  lines^  and  that  exclusive  franchises  are  not  in 
favor.  The  public  service  laws  of  the  other  states  permit  the 
construction  and  operatimi  of  a  utility  only  when  public  con- 
venience and  necessity  require,  or  when  the  municipality  inter- 
ested consents.  Our  statute  contains  no  such  provision,  and  for 
this  Commission  to  attempt  to  so  apply  the  statute  would,  in 
our  judgment,  be  an  unwarranted  assumption  of  poww« 

The  laws  of  conmiission-govemed  states,  as  those  referred  to  by 
counsel,  are  so  radically  different  from  our  statute  that  they 
can  have  but  little  bearing  upon  the  construction  of  our  law. 
'  As  we  understand  this  statute,  its  primary  object  was  to  make 
possible  the  building  of  transmission  lines  in  this  state,  remove 
them  as  much  as  possible  from  the  highways ;  and  to  prevent  the 
owners  of  lands  from  blocking  such  projects,  the  right  of  eminent 
domain  may,  in  proper  cases,  be  granted  to  such  transmission 
lines. 

The  objections  of  Home  Electric  Company  are  dismissed. 
C.  Thome,  Chairman;  J.  H.  WilAon,  Jno.  A«  Guiher^  Commis- 
sioners. 
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KANSAS  SUPRKMB  OOUBT. 

STATE  EX  REL.  CASTER  et  aL 

v. 

FLANNELLY,  JUDGE,  et  al. 

[No.  20324.] 
(—  Kan.  —,154  Pac.  235.) 

Bemoval  of  causes  ~  Suits  retnovahle  ~  Mandamus  ~  Ch)il  action, 

1.  An  original  proceeding  in  mandamus  ia  not  remorable  from  a 
atate  to  a  Federal  court,  for  the  reason  that  it  is  not  a  "civil  action" 
within  the  meaning  of  the  removal  acts  of  Congress  (act  March  3,  1911, 
chap.  231,  I  28,  36  Stat,  at  L.  1094,  Comp.  SUt.  1913,  S  1010). 

Removal  of  tmuses  ~  Suits  removable  —  Ancillary  suU, 

2.  A  suit  which  is  ancillary  and  supplemental  to  one  previously 
brought  in  a  state  court,  and  which  is  so  connected  with  the  original 
suit  as  to  form  an  incident  thereto,  and  to  be  substantially  a  continu- 
ation thereof,  cannot  be  removed  into  a  district  court  of  the  United 
States,  unless  the  original  suit  has  been  previously  or  may  be  simul- 
taneously removed. 

Mandamus  ^Compelling    efficient    service '^  Eithauation    of   remedy 
through  Com^missifm. 

3.  The  Public  Utilities  act  makes  it  the  duty  of  the  Public  Utili- 
ties Commission  to  require  a  public  utility  to  raider  efficient  service, 
and  provides  the  machinery  for  an  investigation  by  the  Commissioii 
into  all  questions  affecting  the  character  and  sufficiency  of  such  service. 
This  court  will  not  entertain  a  proceeding  in  mandamus  to  compel  a 
public  utility  to  furnish  efficient  and  sufficient  service  until  the  Pub- 
lic Utilities  Commission  has  made  an  order  requiring  the  defendant  to 
furnish  more  efficient  service,  which  the  defendant  has  refused  to  obey. 

Mandamus '•^Nature  of  %crit^  Useless  or  futile  relief. 

4.  Mandamus  being  a  discretionary  writ,  the  court  will  refuse  to 
issue  the  writ  where  it  would  be  useless  or  futile,  and  of  no  public 
benefit. 

Courts  ~  Jurisdiction  ~  Injunc^on  -^  Mandamus. 

5.  In  an  original  proceeding  in  mandamus,  a  supplemental  petiUcm 
was  filed  asking  the  court  to  enjoin  the  defendants  from  prosecuting  an 
action  begun  in  a  Federal  court,  the  plaintiff  claiming  that  the  juris- 
diction of  this  court  in  the  original  proceeding  was  thereby  interfered 
with.  Upon  a  consideration  of  the  issues  raised  by  the  pleadings,  the 
court  finds  that  nothing  substantial  remains  to  be  determined  in  the 
original  or  supplemental  proceeding,  and  the  injunction  is  therefore 
denied  and  the  proceeding  in  mandamus  dismissed. 


[January  18,  1916.] 
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Obioinal  mandamus  by  tbe  state,  on  the  relation  of  H.  O. 
Caster,  as  attorney  for  the  Public  Utilities  Commission  and 
others>  against  Thomas  J.  Flannelly,  Judge  of  the  District  Court 
of  Montgomery  County,  and  the  receivers  of  the  Kansas  Natural 
Gas  Company,  to  procure  a  vacation  of  a  restraining  order  by 
the  judge  against  the  Commission  affecting  the  gas  rates  to  be 
charged  by  the  receivers ;  petition  by  receivers  for  removal  of  a 
cause;  and  application  by  the  Commission  for  an  injunction. 
Mandamus  proceeding  dismissed,  removal  denied,  and  injunction 
denied. 

See  P.U.R1916B,  S81,  a  rehearing  of  opinion  in  P.U.R 
1915E,  763,  for  the  proceeding  by  the  Kansas  Public  Utilities 
Commission  fixing  the  rates. 

Appearances:  H.  O.  Caster,  A.  E.  Helm,  and  F.  S.  Jackson 
for  plaintiffs;  Chester  I.  Long,  J.  H.  Atwood,  T.  S.  Salathiel, 
Robert  Stone,  and  T.  F.  Doran  for  defendants. 

Porter,  J.,  delivered  the  opinion  of  the  court: 
This  is  an  original  proceeding  in  mandamus.  It  was  brought 
August  17,  1915,  by  the  Public  Utilities  Commission  as  plain- 
tiff against  Thomas  J.  Flannelly,  judge  of  the  district  court  of 
Montgomery  county,  and  the  receivers  of  the  Kansas  Natural 
Gas  Company,  appointed  by  him.  The  main  purpose  of  the 
proceeding  was  to  vacate  a  restraining  order  issued  by  the  dis- 
trict judge  against  the  Utilities  Commission  affecting  the  rates 
to  be  chained  for  gas  furnished  by  the  receivers  to  the  public 
The  receivers  filed  an  answer  which,  in  addition  to  other  de- 
fenses, alleged  that  on  July  IB,  1915,  the  Utilities  Commission 
had  made  a  ruling  denying  their  application  for  an  order  fixing 
a  reasonable  rate  to  be  chained  for  gas  supplied  to  their  cus- 
tomers, and  that  the  old  rate  was  unreasonable  and  confiscatory. 
On  October  4^  1915,  a  decisicm  was  rendered  (State  ex  reL  Caster 
v,  Flannelly,  96  KajQ.  372,  152  Pac.  22),  in  which  it^  was  held 
that  the  disl^ot  court  of  Montgomery  county  obtained  no  juris- 
diction over  the  Commission,  and  that  its  orders  restraining  the 
Commission  from  enforcing  a  rate  should  be  vacated  and  set 
aside.  The  court  at  that  time  also  held  that  the  reoeivers  of  tbe 
gas  company  are  under  the  control  of  the  Utilities  Comtnission ; 
that  the  Commisdioin  has  tiie  exclusive  power  to  fix  the  rates  to 
be  charged  for  the  service  rendered  by  the  gas  company  while 
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it  is  being  operated  bj  the  receivers;  that  the  receivers  are  not 
engaged  in  interstate  commerce,  at  least  that  kind  of  interstate 
commerce  which  takes  the  business  from  the  control  of  the  state. 
It  was  held,  however^  that  no  writ  of  mandamus  should  issue, 
for  twp  reasons:  First,  because  the  Public  Utilities  Commis- 
sion had  not  in  fact  made  a  final  order  establishing  a  rate  to  be 
.charged  for  gas;  second,  because  the  old  rate  of  25  cents  was 
shown  bj  the  findings  of  the  Utilities  Commission  itself  to  be 
unreasonable  and  confiscatory.  In  the  opinion  it  was  held  that 
the  court  would  retain  jurisdiction  of  the  cause  as  to  the  defend- 
ant receivers  ^^for  such  orders  and  judgments  as  may  be  here- 
after made.'' 

Thereafter,  the  Public  Utilities  Commission  granted  the  re- 
ceivers a  rehearing  of  their  application  to  fix  a  reasonable  rate, 
and  on  December  10,  1915,  the  Commission  issued  a  final  order, 
establishing  a  rate  of  28  cents.  P.U.R.1916B,  331.  The  re- 
ceivers accepted  this  rate  under  protest,  and  on  December  28, 
1915,  filed  with  the  Utilities  Commission  a  schedule  of  rates 
and  rules  in  accordance  with  the  order  of  December  10th,  and 
since  the  filing  of  the  schedule  the  receivers  have  been  chai^ng 
the  rate  thus  established.  On  the  2i9th  of  December,  1915,  the 
receivers  filed  a  suit  in  the  United  States  district  court  for  the 
district  of  Kansas  against  the  Public  Utilities  Commission,  seek- 
ing to  enjoin  the  enforcement  of  the  order  of  December  10th, 
alleging,  in  substance,  that  the  receivers  are  engaged  in  buying 
gas  in  the  state  of  Oklahoma  and  in  transporting  it  through  pipe 
lines  into  and  through  the  state  of  Kansas  and  into  the  state  of 
Missouri,  and  in  producing  gas  in  the  state  of  Kansas ;  that  the 
gas  taken  in  Oklahoma  is  commingled  with  the  gas  produced  in 
Slansas  and  distributed  from  the  pipe  lines  to  customers  in  both 
Kansas  and  Missouri,  and  that  in  so  doing,  the  receivers  are 
engaged  in  interstate  commerce;  that  the  Public  Utilities  Com- 
mission of  the  state  of  Kansas  has  no  jurisdiction  to  fix  the 
rates  and  rules  for  the  sale  of  gas  by  the  receivers  to  their  cus- 
tomers in  Kansas;  and  further  alleging  that  the  order  of  the 
Commission  of  December  lOA  is  unlawful  for  the  reason  that 
the  rates  fixed  are  imreasonable  and  confiscatory. 

[1]  On  January  3,  1916,  the  Public  Utilities  Ccnnmission 
presented  an  applieati<Mi  in  the  original  proceeding  in  mandamus, 
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.asking  the  qourt  lor  an  injux^Qti<^  order,  restraining  the  receivers 
from  further  prosecuting  the  suit  begun  in  the  Federal  court. 
A  temporary  restraining  order  issued^  ^tid  tb^  application  for 
A  temporary  injuncticwi  was  set  down  for  hearing.  In  the  mean- 
time, on  January  7,  1916,,  the  i-eoeivers  of  the  gaa  company  filed 
their  petition  for  removal  of  the  cause  to  the  United  States  dis- 
trict court  for  the  district  of  Kansas. 

The  first  question  before  the  court  ajk  lliis  time  is  theapplica- 
ti<m  of  def^ndanias  for  removal,  which  has  been  oontested  by  the 
plaintiff.  The  petition  for  removal  renews  again  the  contention 
-of  the  receivers  that  they  are  engaged  in  interstate  commerce, 
.and  alleges  that  1^  <adex  oi  December  10,  1915,  ^taUished  an 
unremunerative  and  confiscatory  rate^  ^hich  imposed  »  bUrd^a 
upon  the  interstate  commerce  eoliducted  by  th^n. 

It  will  not  be  necessary  to  consider  many  of  the  k^gal  proposi- 
tions presented  and  urged  at  the  hearing  and  in  briefs  submitted 
by  counsel  on  both  sides,  because  in  our  view  of  the  matter  the 
controversy  before  us  is  narrowed  down  to  two  questions.  This 
being  an  original  proceeding  in  mandamus,  it  cannot  be  removed 
to  a  Federal  court.  On  May  18,  1915,  we  denied  a  petition  for 
removal  in  the  case  of  Garden  City  v.  Garden  City  Teleph.  Light 
•&  Mig.  Co.  on  the  grpund  that,  being  an  original  proceeding 
in  mandamus^  it  was  not  removable.  No  opinion  was  written.  In 
Eosenbaum  v.  Baueir,  120  U.  S.  450,  30  L.  ed.  743,  7  Sup.  Qt 
Eep.  633,  it  was  held  that  an  original  proceeding  in  mandamus 
is  not  removable  for  the  reason  that  it  is  not  a  suit  of  civil  nature 
-within  the  meaning  of  the  removal  act  of  1875. 

[2]  It  should  be  stated  dso  that  the  plaintiff  the  Public  Utili- 
ties Commission,  on  January  8,  1916,  filed  a  supplemental  peti- 
tion in  this  proceeding,  in  which,  besides  praying  for  a  perma- 
nent injunction  against  the  prosecution  by  the  receivers  of  their 
suit,  in  the  Federal  court,  a  writ  of  mandamus  is  sought  to  com* 
pel  the  receiyers  to  perform  their  official  duties  and  to  furnish  to 
their  customers  efficient  and  sufficient  service. 

"A  suit  which  is  ancillary  and  supplemental  to  one  previously 
brought  in  a  state  court,  which  is  so  connected  with  the  orig- 
inal suit  as  to  form  an  incident  thereto^  and  to  be  substantially 
a  continuation  thereof^  cannot  be  removed  into  a  circuit  eourt  of 
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the  United  States^  unless  tiie  original  suit  has  been  previously  or 
may  be  simultaneously  removed/'    34  Oyc.  1229. 

See  also  Western  U.  Teleg.  Co.  v.  State,  166  Ind.  492,  495, 
3  L.E.A.(N.S.)  158,  76  N.  E.  100,  6  Ann.  Cas.  880;  Indiana 
ex  rel.  Muncie  v.  Lake  Erie  &  W.  R.  Co.  (C,  C.)  85  Fed.  1; 
Ohio  ex  reL  Columbus  v.  Columbus  &  X.  R  Co.  (C.  C.)  48  Fed. 
626 ;  34  Cyc.  1229,  notes  89,  90. 

The  petition  for  removal  of  the  cause  to  the  Federal  court  is 
therefo):^  denied  for  the  sufficient  reason  that,  being  an  action  in 
mandamus  to  compel  the  receivers  to  perform  their  legal  duties, 
the  cause  is  not  removable.  [3]  At  the  same  time,  the  court  deems 
it  proper  to  inquire  what,  if  anything  of  substance,  remains  for 
consideration  or  determination  in  the  original  proceeding.  At 
the  hearing  of  the  application  for  removal  it  was  conceded  that 
the  receivers  have  complied  with  the  order  of  the  Commission, 
and  have  put  into  effect  the  rate  fixed  by  the  order  of  December 
10,  1915.  The  fact  that  they  are  seeking  by  the  suit  in  the  Fed- 
eral court  to  enjoin  the  rate  as  confiscatory  and  unreasonable 
makes  no  difference.  They  have  the  right  to  question  the  reason- 
ableness of  the  rate  established  by  the  Commission,  and  to  choose 
the  forum  where  that  question  shall  be  adjudicated.  Public 
Utilities  act,  Laws  1911,  chap.  238,  §  21. 

The  original  petition  filed  here  in  August,  1915,  alleged  that 
the  defendants  as  receivers  had  neglected  to  comply  with  their 
legal  duties,  and  to  supply  to  their  customers  throughout  the  state 
efficient  and  sufficient  service,  and  tiie  prayer  of  the  petition 
asked  that  they  be  compelled  to  perform  their  official  duties.  No 
facts  were  aU^ed  upon  which  the  court  could  have  made  an 
order.  It  was  not  even  alleged  that  the  Commission  itself  had 
ever  made  any  order  requiring  the  defendants  to  supply  efficient 
service  or  sufficient  gas.  Nor  was  the  matter  of  the  character 
of  the  service  presented  to  tiie  court  on  the  hearing  of  the  cause 
at  the  September  term,  other  than  by  incidental  reference  to  the 
interest  the  public  was  supposed  to  hare  in  an  early  determina- 
tion of  the  controversy.  No  order  directing  the  receivers  to  do 
any  specific  thing  was  asked.  The  only  questions  argued  or  pre- 
sented, aside  from  those  respecting  the  jurisdiction  of  the  district 
eourt  of  Montgomery  county  to  make  certain  orders,  were  ques- 
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tions  afFecting  the  action  of  the  Commission  in  declining  to  fix  a 
reasonable  rate  at  which  the  receivers  should  furnish  gas. 

This  court  saw  no  necessity  for  prolonging  the  litigation  over 
rates,  and  believed  that  the  interests  of  the  public  and  the  parties 
would  be  best  served  by  making  it  unnecessary  to  go  over  much  ol 
the  ground  a  second  time,  or  to  thresh  out  old  straw,  and  therefore 
retained  the  cause,  so  that  when  the  Public  Utilities  Commission 
should  make  such  orders  as  it  saw  proper  to  make>  either  of  the 
parties  might  in  this  proceeding  have  any  questions  as  to  rights 
or  duties  arising  thereon  promptly  and  speedily  con&idered  and 
judicially  determined. 

But  it  was  conceded  at  the  hearing  of  the  petition  for  removal 
that  the  only  order  issued  against  the  receivers  by  the  Utilities 
Commission  is  the  order  of  December  10,  1915,  fixing  rates,  and 
that  this  order  has  been  obeyed  and  enforced  by  the  defendants. 
The  Utilities  Commission  has  made  no  order  of  any  kind  requir- 
ing that  defendants  render  more  eflScient  service.  The  supple- 
mental petition  in  this  cause,  filed  January  5,  1916,  repeats' the 
averments  of  the  oiiginal  petition,  to  the  effect  that  the  receivers 
n^lect  and  refuse  to  furnish  eflScient  and  suflScient  service,  and 
asks  that  an  alternative  writ  of  mandamus  issue  to  compel  them 
to  do  so.  The  Public  Utilities  act  places  the  duty  upon  the  Com- 
mission to  require  a  public  utility  to  render  efficient  service,  and 
provides  the  machinery  for  an  investigation  by  the  Commission 
into  all  questions  affecting  the  character  and  sufficiency  of  such 
service.  Laws  1911,  chap.  238,  §§  9,  10,  13-16.  When  the 
Commission  upon  due  notice  and  inquiry  has  made  a  reasonable 
order  requiring  the  defendant  receivers  to  maintain  more  efficient 
service,  the  presumption  is  that  defendants  will  obey  and  enforce 
the  order.  If  not>  the  courts  will  entertain  proceedings  to  compel 
them  to  do  so. 

[4]  Since  it  is  conceded  that  the  defendants  have  obeyed  all 
the  orders  thus  far  made  by  the  plaintiff,  it  is  apparent  that  noth- 
ing substantial  is  left  of  the  original  proceeding  in  mandamus. 
This  court  has  no  original  jurisdiction  in  injunction,  and  no  pow- 
er to  issue  an  injunctive  order,  except  for  the  purpose  of  protect- 
ing its  own  jurisdiction  and  the  rights  of  the  parties,  until  it  has 
determined  some  controversy  pending  before  it.  Chicago,  K.  & 
W.  R  Co.  V.  Chase  County,  42  Kan.  223,  21  Pac.  1071 ;  State 
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ex  rel.  Jackson  v.  Anheiiser-Btisch  Brewing  Asso.  76  Kan.  184, 
90  Pac.  777.  Mandamus  is  a  discretionary  writ.  The  court  has 
held  that  it  would  refuse  to  issue  the  writ  where  it  would  be  use- 
less or  futile  and  of  no  public  benefit.  State  ex  rel.  Caster  Vv 
Kansas  Postal  Teleg.  Cable  Co.  96  Kan.  298,  309,  P.U.R.1915E> 
222,  150  Pac.  544. 

[5]  We  have  then  an  action  pending  here  in  mandamus  which 
is  not  removable,  but  the  averments  of  the  petition  are  vague  and 
general;  and  since  it  is  now  conceded  that  the  Public  Utilities 
Commission  has  made  no  order  requiring  defendants  to  furnish 
better  or  more  efiicient  service,  the  court  would  not  be  justified 
in  granting  the  writ,  nor  in  longer  retaining  the  proceeding.  It 
follo^vs,  too,  that  there  is  no  reason  why  the  court  should  issue 
an  injunction  to  protect  its  jurisdiction,  and  therefore  the  plain- 
tiflPs  application  for  an  order  to  restrain  the  defendants  from 
prosecuting  the  suit  begun  in  the  Federal  court  will  be  denied, 
and  the  proceeding  in  mandamus  is  dismissed. 

All  the  Justices  concur,  except  Dawson,  J.,  who  did  not  sit. 


NEW  YORK  FUBIilC  SERVICE  COKMI8SION,  SECOND  DISTBIOTb 

BESIDENTS  OP  THE  CITY  OF  ALBANY 

SCHENECTADY  RAILWAY  COMPANY  et  aL 

BESIDENTS  OP  THE  CITY  OF  ALBANY 

V. 

UNITED  TRACTION  COMPANY. 
[Cases  No8.  5190  and  5192J 

Service  ^  Inteirurhan  raiUvaya  ^^  Uniform  headtcay  tcUh  local  cars, 

1.  An  interurban  and  a  street  railway  operated  on  the  same  track, 
and  each  supplementing  the  service  of  the  other,  will  be  required,  as 
far  as  practicable,  to  run  their  cars  upon  a  uniform  headway. 

Service '•^ Inte^mrhan  railways^ Local  traffic. 

2.  An  interurban  railway  will  not  be  required  to  render  local 
service  in  a  city  where  that  service  is  the  duty  of  the  local  railway 
and  is  apparently  adequate,  the  large  inti^urban  traffic  is  already  tax- 
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ing  £be  capacity  ol  the  interurban  line,  and,  because  of  the  con*stnieti(m 
of  high-speed  interurban  cars,  such  operation  would  delay  local  traffic^ 
and  materially  lower  the  running  time  required  of  interurban  service. 

[January  13,  1916.] 

Petition  for  an  order  (1)  requiring  the  TInited  Traction 
Company  properly  to  space  its  cars  on  the  west  city  line  in 
Albany  with  the  cars  of  the  Schenectady  Railway;  (2)  requiring 
the  Schenectady  Railway  Company  to  restore  various  stops  in 
Albany;  (3)  requiring  the  United  Traction  Company  to  trans- 
fer to  all  cars  of  the  Schenectady  Railway  Company  to  secure  a 
continuous  ride  for  one  fare  in  Albany;  (4)  requiring  the 
Schenectady  Railway  Company  to  carry  all  passengers  to  and 
from  all  stops  in  Albany;  (6)  requiring  the  Schenectady  Railway 
Company  and  the  United  Traction  Company  to  arrange  a  trans- 
fer system  whereby  passengers  boarding  Schenectady  Railway 
Company^s  cars  in  Albany  may  transfer  to  any  cars  of  United 
Traction  Company;  railway  companies  ordered,  so  far  as  prac- 
ticable, to  run  cars  in  Albany  upon  a  uniform  headway,  and 
petition  in  all  other  respects  denied. 

By  the  Commission:  These  complaints  were  filed  with  the 
Commission  on  September  7  and  8,  1915.  The  complainants 
request  that  an  order  be  made  directing  the  United  Traction  Com- 
pany and  the  Schnectady  Railway  Company,  as  follows: 

1.  That  the  United  Traction  Company  arrange  its  schedule 
for  the  operation  of  its  cars  on  the  west  city  line  rout©  between 
Watervliet  avenue  and  the  city  line  so  that  cars  shall  be  properly 
spaced,  and  not  trail  or  immediately  precede  those  of  the  Schenec- 
tady Railway  Company, 

2.  That  the  Schenectady  Railway  Company  immediately  re- 
store stop  No.  36  (King  avenue)  and  stop  35  (opposite  the 
premises  of  F.  A.  Danker,  florist)  on  Central  avenue. 

3.  That  the  United  Traction  Company  install  a  system  of 
transfer  by  means  of  which  passengers  paying  a  5-cent  fare  upon 
its  lines  may  be  transported  within  the  limits  of  the  city  of 
Albany  on  the  cars  of  the  Schenectady  Railway  Company  without 
the  payment  of  additional  fare,  and  that  the  Schenectady  Railway 
Company  accept  such  transfer. 

4.  That  the  Schenectady  Railway  Company  carry  passengers 
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to  and  from  and  between  any  and  all  stops  or  stations  in  all  di- 
rections upon  the  lines  over  which  its  cars  are  operated  within  the 
limits  of  the  city  of  Albany,  on  all  cars^  including  the  limited 
cars. 

•5.  That  the  Schenectady  Railway  Company  and  the  United 
Traction  Company  arrange  and  put  in  operation  a  system  of 
transfer  tickets  by  means  of  which  passengers  boarding  the  cars 
of  the  Schenectady  Railway  Company  at  any  stop  or  station  in 
the  city  of  Albany  shall  be  entitled  to  transportation  upon  the 
cars  of  the  United  Traction  Company  to  their  destination  within 
said  city  without  the  payment  of  an  additional  fare. 

After  proper  notice,  a  public  hearing  on  these  complaints  was 
held  at  the  oflSce  of  the  Commission  in  the  city  of  Albany  on 
December  1, 1915.  The  complaints,  being  of  a  similar  character, 
were  merged  by  agreement  at  the  hearing.  The  complainants 
were  represented  by  Reuben  S.  Calkins,  Esq. ;  and  the  respond- 
ents by  Mr.  Robinson,  of  Naylon  &  Robinson,  Schenectady,  as 
attorneys  for  the  Schenectady  Railway  Company,  and  Mr.  James 
F.  Hamilton,  general  manager  of  the  Schenectady  Railway  Com- 
pany ;  Lewis  E.  Carr  and  John  E.  MacLean,  as  attorneys  for  the 
United  Traction  Company.  From  the  testimony  taken  at  the 
public  hearing  and  investigations  made  by  the  Commission  in 
reference  to  the  diiferent  allegations  of  the  complaints  and  re- 
quests of  the  complainants,  the  following  facts  are  developed 
and  conclusions  reached: 

The  Schenectady  Railway  Company  operates  a  transportation 
system  in  the  city  of  Schenectady,  with  interurban  lines  extend- 
ing to  the  cities  of  Saratoga,  Troy,  and  Albany.  The  cars  on  the 
latter  route  are  run  over  the  tracks  of  the  United  Traction  Com- 
pany between  the  city  line  of  Albany  and  the  terminus  of  the 
route,  the  foot  of  State  street  and  the  Union  Station,  an  approxi- 
mate distance  of  4^  miles.  This  operation  is  under  the  authority 
of  contract  between  the  two  companies.  The  Schenectady  Rail- 
way Company  on  its  Albany  division  operates  two  classes  of 
service,  one  known  as  "local,"  the  other  as  ^^imited,"  the  local 
cars  running  to  and  from  the  terminus  of  the  line  at  the  foot  of 
State  street,  and  the  limited  cars  running  to  and  from  the  ter^ 
minus  at  the  Union  Station.  Local  cars  are  run  on  30-minute 
headway;  limited,  each  hour  between  9  a.  m.  and  7  p.  m.     All 
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cars,  local  and  limited,  eastbound,  make  all  stops  in  the  city  of 
Albany  at  which  passengers  desire  to  leave  cars.  Eastbound 
local  cars  make  all  stops  to  receive  and  discharge  passengers  be- 
tween the  city  line  and  stop  N"o.  36,  the  first  stop  west  of  Water- 
vliet  avenue.  The  distance  between  city  line  and  stop  No.  36  is 
approximately  1,270  feet.  Westbound  limited  cars  stop  to  re- 
ceive passengers  at  any  stop  of  the  United  Traction  Company 
within  the  city  limits.  These  cars  do  not  stop  to  discharge  pas: 
sengers  at  any  stop  within  the  city  limits.  Westbound  local 
cars  make  all  of  the  stops  of  the  United  Traction  Company  when 
necessary  to  receive  passengers,  but  do  not  make  any  stops  to 
discharge  passengers  east  of  stop  No.  36,  but  between  stop  No. 
36  and  the  city  line  [stop  No.  33]  make  all  stops  to  receive  and 
discharge  passengers.  Prior  to  September  1, 1915,  proper  means 
was  not  employed  by  the  Schenectady  Railway  Company  to  notify 
the  public,  either  by  advertisement,  posted  notices  on  its  cars, 
or  verbal  instructions  by  conductors,  that  local  passengers  were 
not  carried  westbound  on  its  limited  cars,  and  that  such  passen- 
gers were  not  carried  on  its  local  cars  whose  destination  was  east 
of  stop  No.  36.  By  reason  of  this  fact,  at  times  passengers  whose 
destination  was  east  of  Watervliet  avenue  boarded  this  company's 
westbound  cars,  and  were  inconvenienced  by  reason  of  the  cars 
not  stopping  to  let  them  oif  at  destination,  and  by  the  further 
reason  that  they  were  not  afforded  the  transfer  privilege  which 
they  might  have  had  by  using  the  cars  of  the  United  Traction 
Company.  On  complaint,  after  public  hearing,  and  to  relieve  this 
situation,  on  August  2,  1915,  this  Commission  ordered  in  effect, 
that  whenever  the  Schenectady  Railway  Company  carries  local 
passengers  in  the  city  of  Albany  on  its  westbound  cars,  it  shall, 
upon  request  of  any  such  passenger,  issue  to  him  or  her  a  transfer 
to  a  connecting  line  of  the  United  Traction  Company;  and  the 
United  Traction  Company  was  ordered  to  honor  and  accept  such 
transfer  when  presented  by  a  passenger  on  its  cars,  if  presented 
within  the  limitations  of  its  rules.  On  October  11, 1915,  the  Sche- 
nectady Railway  Company  caused  a  notice  to  be  posted  on  all  of 
its  cars  operated  in  the  city  of  Albany,  reading  as  follows :  "This 
car  does  not  carry  westbound  passengers  in  the  city  of  Albany ;" 
and  its  conductors  were  instructed  to  notify  passengers  when 
boarding  cars  to  that  effect.  Tariffs  were  filed  by  the  company 
with  this  Commission  in  accordance  with  the  above  notice  and 
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rule.  This  action  on  the  part  of  the  company,  while  not  in  any 
manner  violating  the  order  of  the  Commission  of  August  2,  1915, 
made  the  enforcement  of  the  order  impracticable,  as  where  no 
passengers  are  carried,  no  transfer  privilege  is  necessary. 

[1]  The  tracks  between  the  city  line  and  Water vliet  avenue 
were  constructed  and  owned  by  the  Schenectady  Railway  Comr 
pany,  and  in  1901  it  began  operating  its  cars  over  the  tracks  of 
the  United  Traction  Company  in  the  city  of  Albany.  November 
30,  1908,  the  United  Traction  Company  acquired  ownership  of 
these  tracks  and  has  since  operated  a  local  service  on  them.  At 
present,  cars  of  the  West  Albany-City  Line  route  are  run  between 
Watervliet  avenue  and  the  city  line  on  a  20-minute  headway. 
This  service  is  supplemented  by  the  local  cars  of  the  Schenectady 
Railway  Company  which  are  operated  on  a  30-minute  headway, 
the  joint  service  being  five  cars  per  hour  in  each  direction.  The 
relator  alleges  that  these  cars  are  not  run  in  the  most  efficient 
manner  to  accommodate  the  traffic,  and  that  the  cars  of  the  Sche- 
nectady Railway  Company  either  trail  or  immediately  precede 
those  of  the  United  Traction  Company.  There  is  no  complaint 
that  the  number  of  cars,  if  properly  spaced,  is  not  sufficient  If 
cars  were  imiformly  spaced  they  would  make  a  12-minute  head- 
way. The  eastbound  schedule  provides  for  a  United  Traction 
car  leaving  the  city  line  at  7,  47,  and  47  minutes  after  the 
hour.  The  eastbound  schedule  of  the  Schenectady  Railway  Com- 
pany provides  for  cars  leaving  that  point  at  21  and  51  minutes 
after  the  hour.  The  interval  between  these  scheduled  cars  would 
be  as  follows:  The  United  Traction  car  leaving  at  47  is  fol- 
lowed by  a  Schenectady  car  at  61,  making  u  4-minute  interval ; 
the  United  Traction  car  leaving  at  27  is  preceded  by  a  Schenec- 
tady car  leaving  at  21,  making  a  6-minute  headway;  the  United 
Traction  car  leaving  at  7  minutes  after  the  hour  is  preceded  by 
a  Schenectady  car  leaving  at  51,  making  a  IB-minute  interval. 
This  shows  that  the  schedule  spacing  of  cars  is  not  tmiform,  vary- 
ing from  4  to  16  minutes. 

The  combined  service  furnished  bv  these  companies  in  this 
section  is  in  reasonable  amount  to  meet  the  traffic  requirements, 
except  possibly  during  the  evening  rush  hours,  when  fluctuations 
in  travel  result  in  standing  loads  on  some  of  the  cars.  Conven- 
ience of  travel  would  be  increased  if  cars  were  uniformly  spaced. 
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There  are,  however,  serious  operating  obstacles  in  the  way  of  so 
doing.  Cars  on  the  west  city  line  must  be  scheduled  to  conform 
with  the  operation  of  the  North  Albany-Second  Avenue  cars  and 
other  lines  with  which  they  are  run  over  common  track.  The 
schedule  of  the  Schenectady  cars  must  be  made  to  conform  with 
the  schedules  of  other  cars  in  both  the  cities  of  Albany  and  Sche- 
nectady, but  as  long  as  the  Schenectady  cars  are  utilized  for  sup- 
plementing the  service  of  the  United  Traction  Company  be- 
tween these  points,  every  effort  should  be  made  to  bring  about  a 
uniform  spacing  of  cars  which  is  one  of  the  essentials  of  proper 
service. 

It  was  claimed  that  stops  Nos.  35  and  36  between  city  line  and 
Watervliet  avenue  had  been  eliminated,  and  testimony  was  pre- 
sented in  support  of  this  allegation.  The  general  manager  of 
the  Schenectady  Railway  Company  testified  in  effect  that  he  had 
no  knowledge  that  these  stops  had  been  eliminated,  and,  if  cars 
were  not  making  the  passenger  stops  at  these  points,  gave  assur- 
ance that  they  would  in  the  future.  Notwithstanding  this  assur- 
ance, the  relators  desire  an  order  of  the  Commission  directing 
tJie  company  to  cause  these  stops  to  be  made.  The  Commission 
deems  this  unnecessary,  but  will  exercise  its  authority  in  another 
direction  to  cause  these  stops  to  be  made. 

[2]  Items  3,  4,  and  5  of  the  complaint  all  refer  in  different 
ways  to  the  proposition  of  the  Schenectady  cars,  both  local  and 
limited,  being  used  in  Albany  city  local  service,  and  the  Commis- 
sion is  requested  to  direct  by  order  to  the  two  companies  that 
operation  be  mpdified  to  bring  this  about.  The  Commission  is 
of  the  opinion  that  in  this  particular  case  it  would  be  undesirable 
to  compel  the  Schenectady  Railway  Company  to  carry  local  pas- 
sengers on  all  of  its  cars  in  the  city  of  Albany,  and  to  issue  trans- 
fers to  such  passengers  good  for  continuing  rides  upon  the  cars 
of  the  United  Traction  Company  within  that  city.  However,  in 
the  case  of  eastbound  cars,  operated  between  west  city  line  and 
stop  No.  36,  which  supplements  the  local  United  Traction  Com- 
pany's service,  passengers  are  equitably  entitled  to  transfer  priv- 
ileges; and  on  December  11,  1914,  the  Commission  issued  an 
order  to  the  Schenectady  Railway  Company  that  it  arrange  with 
the  United  Traction  Company  to  accomplish  this  result.  This 
order  at  present  is  being  complied  with. 
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The  Commission's  opinion  in  reference  to  the  different  items 
of  the  complaints  mentioned  is  largely  based  on  the  following 
considerations:  Schenectady  is,  in  the  broadest  sense,  an  in- 
dustrial city  in  which  two  of  the  largest  manufacturing  establish- 
ments in  this  country  are  located.  The  city^s  growth  in  popula- 
tion has  been  phenomenal.  A  large  number  of  the  employees  of 
these  industrial  plants  reside  in  the  city  of  Albany.  A  con- 
siderable number  of  persons  residing  in  the  city  of  Schenectady 
are  employed  in  the  different  state  departments  in  the  city  of 
Albany.  These  constitute  a  daily  travel  of  wage  earners  between 
these  two  cities.  This  travel  especially  requires  convenient, 
rapid,  and  reliable  transportation.  There  is  a  travel  between 
Albany  and  Schenectady  by  students  attending  the  State  Normal 
College  and  the  Union  College,  which  is  secondary  only  to  that 
of  the  industrial  and  state  employees.  In  addition,  Albany  is  a 
shopping  center  for  outlying  sections;  a  portion  of  this  class  of 
travel  originates  in  the  city  of  Schenectady.  There  is  also  a  con- 
siderable commercial  travel  between  the  two  cities,  to  especially 
accommodate  which  the  limited  cars  of  the  Schenectady  Eailway 
Company  are  run  to  and  from  the  Union  Station  in  Albany.  For 
the  year  ended  June  30,  1015,  there  were  1,777,989  passengers 
carried  on  this  division.  To  provide  for  this  travel,  the  facilities 
of  the  Schenectady  Eailway  Company  are  utilized  to  their  fullest 
extent.  Such  interurban  service  is  furnished  to  and  from  all  of 
the  larger  cities  in  this  public  service  district,  and  is  considered 
essential  to  the  welfare  of  the  adjacent  territories  and  the  urban 
population.  In  most  cases  it  is  being  encouraged,  and  in  some 
to  the  s^regation  of  through  and  local  travel. 

The  United  Traction  Company  has  and  exercises  a  franchise  to 
furnish  transportation  within  the  city  of  Albany.  It  is  obligated 
to,  and  this  Commission  has  exercised  its  authority  to  insure  that 
it  shall,  furnish  a  reasonable  service  to  its  patrons.  The  present 
operation  of  Schenectady  cars  over  its  tracks  does  not  prevent 
this  being  done.  There  is  no  statement  in  the  complaint^  in  the 
testimony,  or  in  the  relators'  brief  in  this  case,  that  such  service 
is  not  being  furnished,  nor  is  any  claim  made  that  proper  trans- 
portation requires  supplementing  the  United  Traction  Com- 
pany's service  by  the  cars  of  the  Schenectady  Railway  Company 
in  the  city  of  Albany.    The  nearest  approach  to  such  an  all<^- 
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tion  is  the  claim  that  the  cars  betsi^en  the  city  line  and  Water- 
vliet  avenue  are  not  properly  spaced,  and  the  admission  is  made 
that  a  suflBcient  number  of  seats  would  be  available  between  these 
points  if  cars  were  properly  distributed. 

The  modem  ear  for  city  service,  and  the  one  adopted  in  nearly 
all  cities,  is  the  P.A.Y.E.  with  front  exit,  low  steps,  and  other 
characteristics  of  construction  designed  to  meet  the  requirements 
of  heavy  city  travel,  especially  during  the  rush  hours.  One  of 
the  controlling  requirements  in  the  construction  of  such  a  car  is 
the  means  of  facilitating  rapid  movement  of  passengers  in  board- 
ing and  alighting  and  their  safety  while  so  doing.  These  require- 
ments are  met  in  the  modem  P.A.Y.E.  car  by  means  of  the  low 
folding  step  and  mechanically  operated  door  which  also  provides 
a  front  exit.  The  cars  of  the  Schenectady  Railway  Company  are 
especially  designed  for  the  service  they  were  intended  for,  name- 
ly, inteturban  travel.  They  are  a  large,  heavy  car.  Those  used 
on  the  Albany  line  are  all  provided  with  smoking  compartments ; 
all  of  them  are  50  feet  long,  seat  fifty-four  or  more  passengers, 
with  cross  seats,  center  aisle.  They  are  equipped  with  three 
steps,  which  add  to  the  delay,  and  increase  the  possibility  of 
accident  to  passengers  in  boarding  and  alighting  from  cars.  Un- 
til thoroughly  considered,  this  delay  may^  not  appear  to  be  an 
important  element,  but  when  it  is  realized  that  cars  are  run  up 
State  street  and  Washington  avenue  during  the  evening  rush 
hours  on  less  than  one-minute  headway,  a  few  seconds'  delay  at 
each  passenger  stop,  and  these  delays  are  accumulative,  means 
serious  interruption  to  car  movement.  These  cars  are  unsuitable 
for  city  service  in  the  congested  sections  through  which  they  run 
in  the  city  of  Albany,  and  the  fact  that  passengers  are  carried  on 
them  locally  in  the  city  of  Schenectady  does  not  in  any  manner 
overcome  the  objectionable  features  of  their  use  for  such  service 
in  the  former  city.  That  cars  may  be  run  through  the  streets 
in  the  city  of  Albany  not  carrying  local  passengers,  and  still  by 
this  reason  be  of  material  benefit  to  the  general  transportation 
system,  is  illustrated  by  the  fact  that  during  the  rush  hours  a 
number  of  cars  on  the  Pine  Hills  line  are  diverted  from  their 
regular  route  and  run  as  "express"  via  South  Pearl  street,  Hud- 
son avenue,  Hamilton  and  Lark  streets,  not  picking  up  or  dis- 
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charging  passengers  between  these  points.  This  is  done  with 
material  benefit  to  the  Pine  Hills  service. 

Therefore,  upon  the  foregoing  statement  of  facts  and  for  the 
reasons  herein  set  forth,  based  on  the  particular  necessities  and 
equities  of  the  traffic  requirements  involved  in  this  ease,  it  is 
hereby 

Ordered:  1.  That  the  United  Traction  Company  and  the 
Schenectady  Kailway  Company  be  and  they  hereby  are  directed, 
so  far  as  practicable,  to  immediately  arrange  their  schedules  so 
that  the  cars  of  hoth  companies  operating  between  Watervliet 
avenue  in  the  city  of  Albany  and  the  westerly  line  of  the  city 
of  Albany,  in  both  directions,  shall  hereafter  be  run  upon  a  uni- 
form headway. 

2.  That  in  other  respects  tiiis  petition  be  and  the  same  hereby 
is  denied. 

3.  That  this  case  be  and  the  same  hereby  is  closed  upon  the 
records  of  the  Commission. 


NSW  YORK  PITBIilC  SERVIOB  COMMISSION,  SECOND  DISTRICT. 

MARVIN  SHIEBLEB 

V. 

SUFFOLK  GAS  &  ELECTRIC  LIGHT  COMPANY. 

[Case  No.  3427.] 

Security  issue»^  Procedure -^  Application  for  additional  issue  ^No» 
tice  to  bondholders. 

1.  A  Ixmdliolder  is  not  entitled  to  notice  of  application  for  authority 
to  issue  additional  bonds,  where  it  is  not  required  by  the  Conunission's 
rules  of  practice,  and  where  the  mortgage  conditions  the  additional  issue 
solely  upon  the  requirements  of  the  corporation  as  determined  by  its 
directors  and  approved  by  the  Oommission. 

Orders  ^  Security  issues  ^^  Revocation  ~^  Misapprehension  of  facts  ^ 
Bad  faith. 

2.  An  order  duly  made,  authorizing  an  additional  issue  of  bond^ 
will  not  be  revoked  unless  it  was  granted  in  misapprehension  of  essen- 
tial facts  or  unless  the  applicant  acted  in  bad  faith. 

Orders '^ Security  issues^ Revocation ~^ Contractor's  profU  and  of* 
filiation  'With  utility  making  extensions. 

3.  The  fact  that  a  utility  agrees  to  pay  a  contractor  10  per  cent  in 
addition  to  the  cost  of  direct  labor  and  material  used  in  an  extensioa, 
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and  that  the  contractiDg  company  is  affiliated  with  the  utility,  is  not  a 
ground  for  revocation  of  an  order  authorizing  an  additional  issue  of 
bonds  to  pay  for  the  extension,  where  the  10  per  cent  charge  reim- 
burses the  contractor  for  out-of-poeket  expenditures  not  specifically  billed 
against  the  work,  where  no  advantage  is  taken  of  the  affiliation  to  reap 
an  undue  profit,  and  where  the  bonds  could  not  have  been  sold  on  favor- 
able terms  and  the  extension  made  without  the  contractor's  assistance. 
Orders '^  Security  iaeties^  Revocation  ^UnremunertUive  gas  exten^ 
sions. 

4.  The  discretion  of  gas  utility  directors,  not  manifestly  exercised 
in  bad  faith  or  at  least  in  plain  disregard  of  the  rights  of  the  public 
or  the  owners,  will  not  be  overruled  by  revocation  of  an  order  authoriz- 
ing an  additional  issue  of  bonds  to  pay  for  an  authorized  extension, 
merely  because  not  immediately  remunerative. 

[January  20,  1016.] 

Application  by  Marvin  Shiebler,  a  bondholder,  for  revoca- 
tion of  an  order  authorizing  an  additional  issue  of  bonds  by  the 
Suffolk  Gas  &  Electric  Company  for  the  purpose  of  prospective 
extension  of  gas  mains;  denied. 

Appearances :  Ralph  K.  Jacobs  and  Lewis  J.  Smith  for  com- 
plainant, and  complainant  in  person;  Wm.  H.  Bobbins  and 
Henry  R  Frost  for  respondent 

Van  Santvoordy  Chairman : 

This  is  an  aj^cation  for  revocation  of  an  order  of  this  Com- 
mission authorizing  the  issue  of  bonds  by  the  Suffolk  Gas  & 
Electric  Light  Company  for  the  purposes  of  prospective  construc- 
tion. 

By  its  order  of  April  10,  1912,  this  Commission  authorized 
the  Suffolk  Gas  &  Electric  Light  Company  to  execute  a  mort- 
gage upon  its  property  to  secure  not  to  exceed  $500,000  in 
amount  of  its  5  per  cent  bonds,  and  to  forthwith  issue  $200,000 
in  amount  of  such  bonds  for  refunding  purposes,  and  other  $150,- 
000  in  amount  of  such  bonds  to  provide  funds  for  the  discharge 
of  certain  existing  liabilities,  and  to  pay  for  current  construc- 
tioB.  The  mortg^e  provided  that  the  remaining  $150,000  in 
amount  of  bonds  should  be  issued  ^^at  such  times  and  in  such 
amounts  as  required  by  the  corporation,"  such  "requirement" 
to  be  duly  evidenced  by  resolution  of  the  directors,  and  any  such 
issue  to  be  authorized  by  this  Commission.  Upon  further  appli- 
cation by  respondent,  imder  date  of  October  25,  1912,  this  Com- 
mission by  its  order  entered  January  29,  1913,  authorized  the 
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issue  of  $134^000  in  amount  of  such  remaining  bonds,  the  same 
to  be  sold  at  not  less  than  87  per  cent  of  par,  and  the  proceeds 
to  be  used  for  certain  new  construction  in  said  order  specified. 
According  to  the  last  official  report  of  the  respondent,  $56,000 
in  amount  of  said  last-mentioned  bonds  had  been  issued  by  the 
corporation  down  to  September  30,  1915. 

[1,  2]  In  its  determination  and  order  of  February,  1913, 
approving  and  authorizing  the  issuance  of  these  additional  bonds, 
the  Commission  was  unanimous.  No  objection  to  the  deter- 
mination of  the  Commission  has  ever  been  raised  by  the  trustee 
of  the  mortgage  (such  trustee  apparently  being  itself  the  owner 
of  a  considerable  amount  of  the  previously  issued  bonds),  or  by 
any  holder  of  bonds  of  the  corporation  other  than  the  complain- 
ant, except  that  after  the  final  presentation  of  the  case  in  Decem- 
ber last,  the  owner  of  one  $1,000  bond  informally  advised  the 
Commission  that  he  was  in  accord  with  the  complainant  herein. 
Upon  the  final  argument,  complainant  urged  that  neither  he  nor 
any  other  individual  bondholders  had  received  notice  of  the  ap- 
plication upon  which  the  order  complained  of  was  based.  No 
such  notice  is  required  by  the  rules  of  practice  of  the  Commis- 
sion, and  a  requirement  therefor  would  manifestly  be  both  un- 
necessary and  impracticable.  The  purchaser  of  corporate  bonds 
must  be  presumed  to  have  acquired  his  securities  with  full  knowl- 
edge of  the  terms  of  the  mortgage  under  which  issuance  of  ad- 
ditional bonds  may  from  time  to  time  be  made,  such  issuance 
in  this  case  being  plainly  conditioned  alone  upon  the  require- 
ments of  the  corporation  as  determined  by  its  directors  and 
approved  by  this  Commission.  The  requirements  of  the  corpo- 
ration having  been  thus  determined  and  duly  certified  to  the 
trustee  of  the  mortgage  as  therein  provided,  and  this  CkMnmis- 
sion,  after  examination  and  upon  the  recommendation  of  its 
engineers  and  accountants,  having  duly  approved  such  action,  it 
must  be  deemed  that  the  bonds  have  been  properly  issued,  and 
the  order  must  stand  unless  shown  to  have  been  granted  in  mis- 
apprehension of  essential  facts,  or  there  is  established  in  the 
transaction  a  deliberate  exercise  of  bad  faith  by  the  applicant 
corporation.  A  careful  examination  of  the  record  discloses  no 
such  wrongdoing  on  the  part  of  the  respondent  or  of  its  direc- 
tors, and  no  such  misapprehension  of  facts  by  this  Commission 
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in  the  granting  of  the  order  as  would  oompel  or  justify  its  revo- 
oaticm. 

The  principal  allegations  of  the  complainant  are  that  he  was 
the  owner  by  purchase  of  $6,000  in  amount  of  the  $150,000  of 
bonds  the  issue  of  which  was  authorized  in  the  Commission's 
order  of  1912  aforesaid;  that  the  proposed  extensions  of  respond- 
ent's mains  from  Babylon  to  Bay  Shore  and  to  Sayville,  to  meet 
the  cost  of  which  the  issuance  of  $134,000. of  additional  bonds 
has  been  authorized,  were  unwisely  and  improvidently  projected, 
and  would  not  prove  remunerative,  and  accordingly  that  the  in- 
cidental burdens  upon  the  corporation  would  impair  the  equity 
of  the  bonds  previously  issued;  that  the  investment  behind  the 
first  issue  of  bonds  was  not  being  properly  maintained,  the  cor- 
poration designing  to  use  part  of  the  proceeds  of  the  bonds  last 
authorized  in  purchasing  property  to  replace  certain  of  that 
which  entered  into  the  original  security  but  which  had  been 
retired;  that  the  estimated  costs  of  the  extension  were  largely 
in  excess  of  the  fair  value  of  the  proposed  construction ;  that  the 
respondent  was  selling  gas  to  another  corporation  at  less  than 
cost;  and  that  if  the  estimated  expenditure  should  be  permitted 
it  would  result  in  unjustifiable  profits  to  the  contractors. 

[3]  Respondent  interposed  a  general  denial  of  all  alleged  im- 
proper and  improvident  acts,  asserted  that  the  proposed  exten- 
sions were  both  wisely  and  necessarily  determined  upon,  and  that 
accordingly  this  Commission  had  acted  properly  in  approving 
the  issuance  of  bonds.  Following  a  hearing,  the  Commission 
caused  examinations  to  be  made  by  its  engineers  and  accountants 
of  the  accounts,  property,  and  affairs  generally  of  the  respondent 
corporation.  These  examinations  disclosed,  and  the  Commission 
has  accordingly  determined,  that  the  respondent  had  retired  cer- 
tain property  without  adequately  recognizing  such  fact  in  its  ac- 
counts. The  adjustments  required  properly  to  correct  the  ac- 
counts of  the  corporation  incidental  to  such  determination  are 
embodied  in  concrete  form  in  the  final  report  of  the  Commis- 
sion's division  of  capitalization  made  under  date  of  December 
10,  1914;  and  the  reconjmendations  in  that  report,  with  the 
exception  of  the  proposed  credit  to  fixed  capital  of  $1,312.94, 
which  represents  10  per  cent  of  the  cost  of  the  respondent  cor- 
poration's materials  used  by  the  contractors,  should  be  forthwith 
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adopted  by  the  respondent  and  incorporated  in  its  accounts.  The 
report  of  the  Commission's  experts  and  accountants,  and  the 
conclusions  therein  expressed  as  to  the  precise  adjustments  in 
the  accounts  of  the  respondent  which  are  required  properly  and 
adequately  to  cover  this  matter  of  replacements,  are  understood 
to  be  satisfactory  to  the  complainant  except  as  to  the  accounting 
of  the  so-called  "contractors'  profit"  on  the  construction  work 
done  for  the  company.  This  "contractors'  profit"  was  specifical- 
ly called  to  the  Commission's  attention  after  the  hearings  in  the 
case.  The  respondent's  practice  has  apparently  been  to  procure 
practically  all  of  its  construction  work  done  by  the  E.  L.  Phillips 
Company  at  labor  and  materials  cost  plus  10  per  cent,  although 
in  a  few  cases  the  work  has  been  done  for  lump  sums  and  some 
of  the  gas  mains  were  laid  at  so  much  per  foot.  The  percentage 
mentioned  has  been  characterized  as  "contractors'  profit;"  but 
the  term  is  a  misnomer,  inasmuch  as  a  considerable  portion  of 
the  equivalent  amount  of  the  10  per  cent  charge,  which  of  course 
varies  with  the  character  of  the  construction,  merely  reimburses 
the  contractor  for  actual  expenses,  such,  for  example,  as  those 
salaries  and  expenses  of  the  members  of  its  organization  not 
specifically  billed  against  the  work,  use  of  plant  and  organization, 
office  costs,  carrying  cost  of  the  money  invested  in  the  work,  and 
many  other  actually  out-of-pocket  expenditures  which  under  the 
prevailing  force  contracts  would  not  be  specifically  billed  to  the 
company. 

Although  not  allied  in  the  complaint,  it  has  nevertheless 
been  urged  during  the  progress  of  the  inquiry  that  the  E.  L. 
Phillips  Company  either  controls  or  is  controlled  by  the  respond- 
ent corporation.  We  find  no  proof  of  any  such  relationship. 
So  far  as  the  Commission  has  been  able  to  ascertain  from  an 
examination  of  the  books  of  the  construction  company  and  from 
the  reports  and  records  of  the  respondent  and  of  certain  kindred 
corporations,  the  respondent  does  not  ovm  any  stock  of  the  E.  L. 
Phillips  Company,  nor  does  the  latter  own  any  stock  of  the 
respondent  corporation.  Apparently  all  that  can  be  urged  in 
support  of  such  alleged  "control"  is  comprised  in  the  fact  that 
E.  L.  Phillips,  who  is  the  president  of  the  E.  L.  Phillips  Com- 
pany, and  certain  of  his  associates  in  various  lighting  companies 
operating  in  Long  Island,  together  own  rather  more  than  four 
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fifths  of  the  stock  of  the  respondent  corporation,  Phillips'  indi- 
vidual holdings  of  such  stock  being  less  than  one  half  thereof. 
Kevertheless,  in  verifying  the  charges  to  the  fixed  capital  ac- 
counts of  ihe  respondent  in  connection  with  the  complaint,  the 
Commission's  experts  examined  carefully  the  books  of  the  E.  L. 
Phillips  Company,  which  were  freely  put  at  their  disposition, 
so  far  as  they  related  to  the  construction  work  which  that  cor- 
poration did  for  the  respondent.  In  the  course  of  such  examina- 
tion it  became  manifest  that  even  if  there  existed  any  undis- 
closed affiliations  between  the  two  companies,  the  construction 
company  has  not  taken  advantage  of  any  incidental  opportunity 
to  reap  an  undue  profit  upon  its  contract  work.  The  lump-sum 
contracts  made  between  these  two  companies  do  not  disclose 
unreasonable  profits  to  the  construction  company;  while,  as 
expressly  reported  by  the  Commission's  engineer  [report  of 
October  8,  1914],  "the  item  of  10  per  cent  in  addition  to  direct 
labor  and  materials  seems  to  be  entirely  reasonable,  and  will 
probably  allow  the  contracting  company  very  little,  if  any, 
profit." 

Moreover,  in  considering  this  arrangement  with  the  E.  L. 
Phillips  Company,  it  is  properly  to  be  noticed  that  an  examina- 
tion by  the  Commission  of  the  property  and  accounts  of  the 
respondent  covering  the  period  ended  November  30,  1911,  dis- 
closed the  fact  that  down  to  that  date  the  respondent's  operations 
had  resulted  in  a  substantial  deficit ;  and  that  as  it  subsequently 
appeared,  since  the  date  mentioned  and  down  to  the  year  1914, 
the  corporation  continued  to  operate  at  an  annual  deficit.  In 
view  of  these  facts  it  may  fairly  be  doubted  whether,  without  the 
assistance  of  the  construction  company,  the  respondent  corpora- 
tion would  have  been  able  to  readily  dispose  of  its  bonds  upon  as 
favorable  a  basis  as  87  per  cent  of  par,  and  to  provide  such  exten- 
sions, additions,  and  betterments  as  were  considered  essential 
to  its  proper  development. 

For  the  reasons  stated,  although  this  Commission  has  repeated- 
ly and  consistently  discouraged  the  creation  of  construction  com- 
panies to  undertake  the  work  of  extensions  and  additions  of 
public  service  corporations  which  either  directly  or  indirectly 
own  or  control  such  construction  companies  respectively,  and  has 
invariably  refused  to  sanction  capitalization  by  operating  oom- 
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panies  of  so-called  "profits"  to  such  a  construction  company 
where  the  transaction  appeared  in  the  slightest  d^ree  question- 
able, we  find  nothing  improper  or  objectionable  in  the  relations 
thus  far  disclosed  between  the  corporations  under  consideration 
in  this  case,  or  in  the  so-called  "contractors'  profit"  of  10  per 
cent  on  direct  labor  and  materials  paid  to  the  E.  L.  Phillips  Com- 
pany to  cover  its  other  legitimate  and  necessary  outlay  above  men- 
tioned. 

[4]  In  further  support  of  his  contention  that  rights  of  the 
owners  of  bonds  previously  issued  were  being  jeopardized  by 
the  respondent  corporation  through  its  improvident  and  improper 
policy  of  speculative  extension  and  construction,  the  complainant 
referred  particularly  to  the  extensions  of  the  mains  of  the  cor- 
poration from  Bay  Shore  to  Babylon,  and  from  Bay  Shore  to 
Sayville.  Before  the  company  was  authorized  to  issue  bonds  to 
provide  for  the  cost  of  such  extensions,  the  matter  was  inquired 
into  by  the  Commission's  engineer,  whose  report  upon  the  project 
was  entirely  favorable,  his  recommendation  being  that  the  com- 
pany should  be  allowed  to  make  the  proposed  extensions  and  pay 
for  the  same  with  the  proceeds  of  bonds.  If  the  improvement  in 
the  income  of  the  corporation  during  the  past  three  years  is  at 
all  indicative,  the  recommendation  of  the  engineer,  upon  which 
the  order  of  the  Commission  was  largely  based,  appears  to  have 
been  justified,  and  the  determination  of  the  respondent  to  make 
the  extensions  seems  to  have  been  wise  and  timely.  The  respond- 
ent's operations  during  the  calendar  year  1912  resulted  in  a  loss 
of  $2,500,  jnnd  for  the  year  1913  the  loss  was  $1,163 ;  but  in  1914 
there  resulted  a  profit  of  $4,025.  Moreover,  it  is  not  to  be  ac- 
cepted as  an  invariably  controlling  principle  that,  unless  it  can 
be  absolutely  and  unquestionably  demonstrated  that  proposed  ex- 
tensions of  mains  will  prove  immediately  remunerative,  the  en- 
terprise should  not  be  undertaken.  Under  such  a  doctrine  much 
of  the  most  beneficial  as  well  as  ultimately  profitable  develop- 
ment of  all  kinds  of  transportation  would  never  have  been  pro- 
jected, much  less  carried  out;  because  in  so  many  instances  it  is 
only  at  the  heels  of  a  developed  availability  that  use  is  stimulated 
to  an  extent  which  will  make  the  enterprise  profitable.  This 
conclusion  does  not  in  the  slightest  degree  conflict  with  the  de- 
cision of  this  Commission  in  Re  Rochester  Coming  Elmira 
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Traction  Co.  1  P.  S.  C.  R  (2d  Dist  K  Y.)  pp.  166  and  187, 
cited  by  the  complainant^  in  which  was  involved  the  probable 
earning  capacity  of  a  brand  new  enterprise  in  its  entirety,  rather 
than  as  in  the  present  case  the  immediate  earning  power  of  a 
single  extension  of  an  enterprise  already  under  way.  Determi- 
nation of  the  far-reaching  questions  involved  in  the  problems  of 
extensions  is  properly  intrusted  to  the  discretion  of  the  directors 
of  the  enterprise ;  and  unless  manifestly  exercised  in  bad  faith, 
or  at  least  in  plain  disregard  of  the  rights  either  of  the  public  or 
the  owners  of  the  enterprise,  the  discretion  of  the  directors  should 
not  be  overruled  by  this  Commission,  which  in  the  exercise  of  its 
r^ulative  functions  is  not  called  upon  in  questions  of  corporate 
administration,  like  that  under  consideration,  to  substitute  its 
own  point  of  view  for  that  of  those  directly  responsible  to  the 
owners  of  the  property  and  to  the  public. 

In  view  of  the  favorable  change  in  the  results  of  its  operations, 
the  contention  that  respondent's  contract  with  the  South  Shore 
Gas  Company  of  Babylon  for  the  sale  of  gas  to  the  latter  at  60 
cents  per  M  cu.  ft.  was  a  discrimination  against  the  selling  com- 
pany seems  not  borne  out  by  the  facts.  In  computing  the  cost 
of  this  gas  at  prices  ranging  from  $1.01  to  $2.36  per  M  cu.  ft, 
complainant  has  included  many  irrelevant  element  costs  which 
need  not  be  discussed  here. 

In  the  recently  filed  brief  the  complainant  expresses  embarrass- 
ment because  in  the  final  presentation  of  this  case  a  former  mem- 
ber of  this  Commission  appeared  as  counsel  for  the  respondent. 
When  this  fact  was  brought  to  his  attention  the  gentleman  in 
question  immediately  withdrew  from  the  case,  and  with  the  con- 
sent of  this  Commission  recalled  a  memorandum  brief  which  he 
had  filed,  which  brief,  as  it  happened,  had  not  then  been  con- 
sidered or  read  by  the  Commission  or  any  member  thereof.  It 
may  properly  be  observed  that  the  suggestion  in  complainant's 
brief  was  the  first  intimation  of  an  objection  to  the  appearance  in 
question.  In  the  li^t  of  the  event  there  cannot  be  the  slightest 
doubt  that,  if  objection  had  been  made  at  the  hearing,  the  ap- 
pearance would  not  have  been  entered. 

The  aj^lication  should  be  denied  and  an  order  entered  to  that 
eSecL 

An  concur. 
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NEW  YORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

PAUL  SMITH'S  HOTEL  COMPANY 

V. 

MOUNTAIN  HOME  TELEPHONE  COMPANY* 

tCase  No.  5194.] 

Public  utilities  ^Jurisdiction^  Hotel  company  operating  telephone 
system. 

1.  The  New  York  Commission  has  jurisdiction  over  a  hotel  com- 
pany operating  for  hire  a  telephone  system  valued  at  $21,000,  charging 
a  monthly  rental  to  general  subscribers,  and  having  special  arrange- 
ments  with  others. 

l*ubUc  utilities  ^  Effect  of  failure  to  submit  to  jurisdiction. 

2.  A  company  operating  a  telephone  system  subject  to  the  juris- 
diction of  the  New  York  Conunission  cannot  claim  rights  as  a  private 
subscriber  of  another  company,  merely  because  it  has  not  complied  with 
the  law  governing  telephone  corporations. 

Telephones  ^  Jurisdiction  of  Commission -^  Physical  connection  and 
joint  rates. 

3.  The  New  York  CommiRsion  cannot  compel  the  continuance  of 
service  under  the  terms  of  an  expired  contract  between  telephone  com- 
panies for  physical  connection  and  joint  rates. 

[January  25,  1916.] 

Petition  for  an  order  requiring  the  Mountain  Home  Tele- 
phone Company  to  continue  service  to  Paul  Smith's  Hotel  Com- 
pany at  joint  rates  specified  in  an  expired  contract;  dismissed. 

By  the  Commission:  The  Paul  Smith's  Hotel  Company  is  a 
corporation  conducting  a  hotel,  store,  mills,  and  a  farm,  and  rent- 
ing and  selling  cottages,  camp  sites,  and  other  lands  in  and  about 
the  towns  of  Brighton  and  Harrietstown,  in  Franklin  county. 
About  twenty-five  years  ago  it  established  a  telephone  exchange 
with  its  switch  board  at  Paul  Smith's  hotel.  At  the  present  time 
this  system  embraces  telephones  in  the  hotel  and  other  buildings 
occupied  by  the  company,  telephones  in  cottages  owned  by  others, 
a  line  connected  with  the  estate  of  William  Rockefeller  10  miles 
distant,  a  line  to  the  estate  of  Mr.  Skinner  13  miles  distant,  and 
a  line  to  Bloomingdale  village  11  miles  distant.  There  is  also  a 
line  to  Saranac  Lake,  connecting  there  with  the  switch  board  of 
the  Mountain  Home  Telephone  Comj)any.    In  all  there  are  aboiit 
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one  hundred  telephones  on  the  Paul  Smith  line.  In  1905  a  eon- 
tract  was  entered  into  with  the  Hudson  Eiver  Telephone  Com- 
pany,  the  predecessor  of  the  Mountain  Home  company,  for  an 
interchange  of  business.  The  contract  provided  for  rates  on 
toll  messages  which,  except  within  a  limited  district,  were  to  be 
26  cents  higher  than  the  toll  rate  to  Saranac  Lake.  This  25  cents 
was  the  portion  of  the  joint  rate  to  be  received  by  the  complain- 
ant. The  contract  by  its  terms  was  to  endure  five  years,  with  an 
option  of  renewal  for  another  five.  It  was  renewed,  and  the  ex- 
tended term  came  to  an  end  August  4,  1915.  The  Mountain 
Home  Tdephone  Company  refuses  to  make  a  new  agreement  on 
the  same  terms,  but  insists,  as  a  condition  of  further  interchange 
of  business,  upon  a  contract  which  the  complainant  contends  is 
harsh  and  arbitrary  in  several  particulars,  but  especially  that  it 
fixes  joint  rates  and  the  complainant's  proportion  thereof  so  low 
as  to  be  ruinous  to  complainant's  business.  The  complainant 
asks  that  the  respondent  be  required  to  continue  its  service  on 
the  old  terms.  It  is  unnecessary  in  the  view  taken  of  the  case  to 
state  the  proposed  terms  or  consider  the  merits  of  complainant's 
contention. 

[1^  2]  A  hearing  was  held  at  which  the  respondent  sought  a 
dismissal  of  the  complaint  on  the  ground  that  the  Commission 
was  without  jurisdiction.  The  complainant's  witnesses  being 
present,  the  evidence  on  the  part  of  complainant  was  heard,  and 
an  adjournment  taken  reserving  the  question  of  jurisdiction.  On 
the  hearing  it  appeared  by  the  testimony  of  the  president  of  the 
complainant  that  the  complainant  has  property  actually  used  in 
its  telephone  business  of  a  value  exceeding  $21,000;  that  it 
conducts  a  telephone  business  for  hire,  charging  $2  a  month  as 
rental  to  the  general  subscribers,  and  having  special  arrangements 
with  Mr.  Rockefeller  and  Colonel  Skinner.  It  is  therefore  a 
telephone  corporation  subject  to  the  jurisdiction  of  this  Commis- 
sion under  the  definition  contained  in  §  2  (17)  of  the  Public 
Service  Commissions  law.  It  has  not  in  fact  submitted  itself  to 
the  jurisdiction  of  the  Commission,  has  made  no  reports,  and  has 
filed  no  schedules  of  tariffs;  but,  being  a  telephone  corporation 
subject  to  the  judisdiction  of  the  Commission,  it  can  claim  no 
rights  by  virtue  of  its  not  having  done  those  acts  required  by  law 
of  telephone  corporations* 
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[3]  It  is  not  a  subscriber  to  the  Mountain  Home  Telephone 
Company,  but  an  independent  company  seeking  to  maintain 
physical  connection  and  joint  rates  with  that  company.  If  the 
Commission  has  any  authority  in  the  premises  it  must  be  by 
virtue  of  §  97  (3)  of  the  Public  Service  Commissions  law,  or 
of  §  103  of  the  Transportation  Corporations  law.  The  other  sub- 
divisions of  §  97  apply  in  the  conjunctive  and  disjunctive  to  tele- 
graph corporations  and  telephone  corporations.  Subdivision  3 
provides  that  the  Commission  shall  have  power  by  order  to 
require  any  two  or  more  telegraph  corporations  using  lines 
forming  a  continuous  line  of  communication,  or  which  could  be 
made  so  to  do  by  the  construction  and  maintenance  of  suitable 
connections  or  transfer  of  messages  at  common  points,  between 
different  localities  which  are  not  reached  by  the  line  of  either 
company  alone,  to  establish  through  lines  within  the  state  be- 
tween two  or  more  such  localities,  and  joint  rates  or  charges  for 
service  by  or  over  said  lines.  It  will  be  observed  that  this  pro- 
vision relates  only  to  telegraph  corporations,  while  all  other  pro- 
visions of  the  section  relate  also  to  telephone  corporations.  The 
omission  of  telephone  corporations  could  not  be  accidental,  and 
as  a  matter  of  history  it  was  not  accidental.  Section  103  of  the 
Transportation  Corporations  law  is  now  as  follows : 

Section  103.  Transmission  of  Despatches. — Every  such  cor- 
poration shall  receive  despatches  from  and  for  other  telegraph  or 
telephone  lines  or  corporations,  and  from  and  for  any  individual, 
and  on  payment  of  the  usual  charges  by  individuals  for  transmit- 
ting despatches  as  established  by  the  rules  and  regulations  of 
such  corporation,  transmit  the  same  with  impartiality  and  good 
faith  and  in  the  order  in  which  they  are  received,  and  if  it  neg- 
lects or  refuses  so  to  do,  it  shall  pay  $100  for  every  such  refusal 
or  neglect  to  the  person  or  persons  sending  or  desiring  to  send 
any  such  despatch  and  entitled  to  have  the  same  so  transmitted, 
but  arrangements  may  be  made  with  the  proprietors  or  publishers 
of  newspapers  for  the  transmission  for  publication  of  intelli- 
gence of  general  and  public  interest  out  of  its  regular  order. 

It  was  enacted  many  years  before  the  Public  Service  Commi«- 

sions  law,  and  applied  originally  only  to  telegraph  lines.    It  has 

been  repeatedly  construed  as  a  penalty  statute  solely,  and  cannot 

be  construed  to  confer  upon  the  Commission  authority  to  compel 
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the  acts  the  failure  to  perform  which  are  thereby  penalized. 
Moreover,  it  only  requires  the  transmission  of  despatches,  and 
does  not  require  physical  connection  or  joint  rates.  The  con- 
clusion is  inevitable  that,  however  meritorious  the  complainant's 
demand  nmy  be,  the  Commission  is  without  authority  of  law  to 
enforce  compliance.    It  is  therefore 

Ordered  that  the  complaint  be  and  the  same  hereby  is  dis- 
missed. 


NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

IN  EE  LONG  ISLAND  EAILEOAD  COMPANY. 

[No.  246;  Case  No.  1080.]  ^ 

Security  ismies -^  Adjournment  of  hearing  ^^  Duty  of  Comtnisaions  in 
general. 

1.  Commissions  should  give  applications  relating  to  the  issuance  of 
securities  the  earliest  attention  possible. 

Security  issues -^  Ad joumntent  of  Kearing  ^  Minority   stockholders* 

9HU. 

2.  A  hearing  upon  the  application  of  a  railroad  company  for  per- 
mission to  issuQ  securities  to  refund  indebtedness  to  another  company  for 
capital  expenditures  will  not  he  adjourned,  pending  the  determination  of 
a  minority  stockholder's  accounting  suit  affecting  part  of  the  indebted- 
ness, where  such  stockholders  have  failed  to  show  to  the  Commission 
that  the  indebtedness  was  not  properly  incurred  or  that  the  Inethod  of 
liquidation  is  improper,  since  such  {ui  adjournment  would  be  tanta- 
mount to  an  injunction,  a  relief  whidi  should  and  could  be  obtained 
from  the  court  if  complainant's  interests  were  likely  to  be  jeopardized 
by  the  issuance  of  the  securities  asked  for. 

[February  3,  1916.] 

Motion  for  adjournment  of  detennination  of  application  for 
an  order  authorizing  the  Long  Island  Eailroad  Company  to  is- 
sue debentures  not  to  exceed  $16^500,000  in  amount  pursuant 
to  §  55  of  the  Public  Service  Commissions  law,  pending  determi- 
nation of  a  minority  stockholders'  suit  in  equity ;  denied. 

Appearances:  Joseph  F.  Keany  and  Alfred  A.  Gardner  for 

petitioner.    Kellogg  &  Kose  (by  Abram  J.  Eose  and  Alfred  C. 

Pette)  for  Dick  Brothers  &  Company,  stockholders  in  the  Long 

Island  Railroad  Company. 
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Van  Santvoordy  Chairman:  Under  date  of  August  22,  1913, 
the  Long  Island  Railroad  Company  applied  to  this  Commission 
for  approval  of  an  issue  of  $2,942,059.84  in  amount  of  its  4  per 
cent  ten-year  debentures  at  par,  to  be  delivered  to  the  Pennsyl- 
vania Bailroad  Company  in  payment  for  advances  from  the  last- 
mentioned  corporation  to  the  applicant  corporation,  which  ad- 
vances had  been  expended  for  capital  account  during  the  calendar 
year  1911 ;  and  under  date  of  August  13,  1914,  applied  for  simi- 
lar approval  of  an  issue  of  $3,986,319.63  in  amount  of  its  said 
debentures,  to  be  delivered  to  the  Pennsylvania  Railroad  Com- 
pany in  payment  for  advances  to  the  amount  mentioned  from 
that  corporation  for  capital  expenditures  by  the  applicant  during 
the  calendar  year  1912.  The  relief  prayed  for  in  these  petitions 
was  subsequently  enlarged  by  the  applicant  corporation  so  as  to 
include  approval  of  an  additional  issue  of  $6,866,818.01  of  said 
debentures,  to  be  used  in  the  liquidation  of  a  similar  indebtedness 
to  the  Pennsylvania  Railroad  Company  incurred  through  ad- 
vances for  capital  expenditures  down  to  June  30,  1914;  making 
a  total  amount  of  debentures  thus  proposed  to  be  issued  of  $12,- 
996,356.49. 

The  aforesaid  applications  were  supplemental  to  similar  ap- 
plications which  had  theretofore  been  made  by  the  Long  Island 
Railroad  Company  for  approval  of  the  issue  of  approximately 
$6,000,000  of  said  debentures  to  the  Pennsylvania  Railroad 
Company  in  liquidation  of  the  applicant  corporation's  indebted- 
ness to  said  the  Pennsylvania  Railroad  Company  for  advances 
made  to  the  Long  Island  Railroad  Company,  and  by  the  latter 
expended  for  capital  account  down  to  December  31,  1910,  which 
applications  had  been  duly  granted  by  this  Commission. 

Before  passing  upon  the  pending  application,  the  Commission 
directed  its  division  of  capitalization  and  its  engineers  to  examine 
the  accounts  and  property  of  the  petitioner,  and  report  the  ad- 
ditions and  betterments  which  it  had  made  since  July  1,  1907,  as 
of  which  date  the  general  accounting  order  of  the  Commission, 
commonly  spoken  of  as  the  "Uniform  System  of  Accounts,"  had 
become  effective.  This  necessitated  an  analysis  by  the  examin- 
ers of  over  $25,000,000  of  expenditures  on  the  property,  and 
examination  by  the  engineers  of  the  property  represented  by  such 
expenditures.     These  examinations,  which  were  exhaustive,  in- 
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eluded  a  careful  analysis  of  the  accounting  methods  of  the  com- 
pany to  ascertain  whether  such  methods  resulted  in  correct  dis- 
tributions of  said  expenditures  between  capital  and  expenses. 
Similarly,  the  accounting  for  the  equipment  was  carefully  in- 
quired into,  to  ascertain  whether  retirements  had  been  properly 
recognized,  and  also  whether  adequate  accruals  for  depreciation 
were  being  made. 

The  result  of  these  examinations  as  embodied  in  the  engineer's 
report  under  date  of  April  26,  1915,  and  the  report  of  the  divi- 
si(m  of  capitalization  under  date  of  December  27,  1915,  con- 
vinced this  Commission  that  after  making  all  proper  adjustments 
in  its  accounts  as  required  by  the  uniform  system  of  accounts 
and  set  forth  in  the  report  last  above  mentioned,  the  Long  Island 
Railroad  Company  had  expended  between  January  1,  1911,  and 
June  30,  1914  (the  period  covered  by  the  pending  applications 
for  reimbursement),  the  sum  of  $11,996,356.49  for  additions 
and  betterments  to  its  property ;  and  had,  furthermore,  paid  in- 
stalments on  its  equipment  trust  to  the  amount  of  $1,000,000, 
making  a  total  of  $12,996,356.49,  which  had  thus  been  expended 
for  capital  purposes. 

Examination  of  the  books  and  property  of  the  applicant  cor- 
poration and  its  acceptance  in  full  of  the  accounting  requirements 
of  this  Commission  having  been  thus  satisfactorily  accomplished, 
and  the  said  reports  plainly  indicating  that  the  applicant  corpo- 
ration had  actually  expended  the  sum  of  money  last  mentioned 
for  Intimate  capital  purposes,  and  was  accordingly  entitled  to 
issue  a  like  amoimt  of  its  securities  for  the  purpose  of  liquidat- 
ing its  obligations  incurred  in  making  such  expenditure,  no  for- 
mal hearing  upon  the  application  became  necessary  or  was  re- 
quired under  flie  rules  of  practice  and  in  the  ordinary  procedure 
of  this  Commission. 

[1,  2]  But  under  date  of  January  16,  1915,  Messrs.  Dick 
Brothers  &  Company  of  New  York,  in  behalf  of  about  30  per 
cent  of  the  outstanding  stock  of  the  Long  Island  Bailroad  Com- 
pany, had  informally  protested  to  this  Commission  against  the 
alleged  improper  control  by  the  Pennsylvania  Railroad  Company 
of  the  Long  Island  Railroad  Company,  and  against  the  approxal 
by  this  Commission  of  any  increase  in  the  indebtedness  of  said 
the  Long  Island  Railroad  Company  either  by  sales  of  securities 
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to  the  public,  or  by  the  procuring  of  loans  from  the  Pennsylvania 
Railroad  Company  without  notice  to  this  Commission,  to  the 
end  that  said  minority  interests  might  appear  before  the  Commis- 
sion and  protect  its  rights.  Under  date  of  January  21,  1915^ 
said  Dick  Brothers  &  Company  were  accordingly  advised  by  this 
Commission  of  the  pendency  of  the  first  above-mentioned  appli- 
cations by  the  Long  Island  Kailroad  Company  for  authority  to 
issue  debentures,  etc.,  to  the  amount  of  $7,000,000  approximate- 
ly, and  were  also  advised  that  they  would  receive  reasonable  no- 
tice  of  hearing  upon  such  applications;  and  on  January  17,  1916^ 
they  were  finally  notified  of  the  facts  and  conclusions  above 
recited,  and  advised  that  if  they  desired  an  opportunity  to  make 
any  presentation  to  the  Commission  in  connection  with  the  pend- 
ing applications  and  before  a  final  disposition  thereof  a  hearing 
would  be  fixed  for  the  28th  of  that  month.  They  were  further  ad- 
vised that  the  above-mentioned  reports  were  available  for  exami- 
nation. 'No  objection  was  made  to  the  date  fixed  for  the  hearing^ 
but  when  the  case  was  called  counsel  for  Dick  Brothers  &  Com- 
pany appeared  and  asked  for  an  adjournment  upon  the  following 
groimds : 

That  an  action  had  been  commenced  by  Dick  Brothers  &  Com- 
pany on  behalf  of  the  minority  stockholders  of  the  Long  Island 
Railroad  Company  against  the  Pennsylvania  Railroad  Company 
and  others,  in  which  the  following  relief  is  sought : 

1.  An  accounting  by  the  directors  of  the  management  and 
affairs  of  the  company  and  of  all  moneys  spent  in  alleged  im- 
provements and  betterments  since  the  year  1901. 

2.  The  cancelation  of  an  indebtedness  of  $27,000,000  for  mon- 
eys advanced  by  the  Pennsylvania  Company  to  the  Long  Island 
Company  for  improvements  and  betterments  which  it  is  claimed 
were  made  in  the  interests  of  the  Pennsylvania  Railroad  Com- 
pany. 

3.  The  cancelation  of  an  agreement  between  the  Pennsylvania 
Tunnel  &  Terminal  Railroad  Company  (a  subsidiary  of  the 
Pennsylvania  Railroad  Company)  and  the  Long  Island  Company 
for  the  use  of  the  tunnel  into  the  Pennsylvania  Station  at  Thirty- 
fourth  street,  and  the  use  of  such  station,  under  which  agreement 
passengers  are  carried  into  said  station  by  the  Long  Island  Rail- 
road Company  at  a  los& 
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4.  An  accounting  of  all  moneys,  amounting  to  approximately 
$10,000,000,  expended  in  the  improvement  of  the  so-called  Bay 
Ridge  Branch,  which  improvement  has  been  made  largely,  if  not 
entirely,  for  the  benefit  of  the  New  York  Connecting  Kailroad 
Company,  in  which  tiie  Pennsylvania  Bailroad  Company  and  the 
New  York,  New  Haven,  &  Hartford  Railroad  Company  are  equal 
owners  of  the  stock,  and  the  restitution  to  the  Long  Island  Com* 
pany  of  the  moneys  spent  in  carrying  out  such  improvements. 

5.  The  removal  of  the  directors  of  the  Long  Island  Company 
who  are  also  directors  of  the  Pennsylvania  and  constitute  a  ma- 
jorify  of  said  board. 

6.  The  restoration  of  the  Long  Island  to  its  status  as  an  inde- 
pendent company,  and  not  merely  a  subsidiary  of  the  Pennsyl- 
vania Railroad  Company. 

It  was  finally  urged  that  in  the  opinion  of  counsel  the  facts 
developed  on  examinations  before  trial  of  oflBcers  of  the  Penn- 
sylvania Railroad  C<Hnpany  and  the  Long  Island  Railroad  Com- 
pany fully  justify  the  institution  of  said  action,  and  that  if  plain- 
tiffs should  be  successful  and  should  obtain  substantially  the  re- 
lief sought  the  effect  woidd  be  to  relieve  the  Long  Island  Rail- 
road Company  of  at  least  a  portion  of  the  large  indebtedness 
which  has  been  incurred  by  it  during  the  past  fifteen  years,  in- 
eluding  tiie  $27,000,000  advanced  to  it  by  the  Pennsylvania 
Railroad  Company,  to  cover  a  portion  of  which  advances  the  pro- 
posed debentures  now  under  consideration  are  to  be  issued. 

No  testimony  was  offered,  nor  opportunity  requested  to  pre- 
sent any  testimony  upon  the  vital  questions  before  this  Commis- 
sion; namely,  whether  the  applicant  corporation  has  actually 
and  properly  expended  the  sura  alleged  for  capital  account,  and 
whether  its  proposed  method  of  liquidating  the  incidental  in- 
debtedness is  reasonable  and  proper.  Nor  was  it  contended  that, 
if  successful  in  its  suit,  the  rights  of  the  plaintiff  would  be 
jeopardized  or  in  any  degree  affected  by  reason  of  a  present  issue 
of  debentures  by  the  applicant  corporation  as  proposed. 

Under  these  circumstances  the  Commission  can  find  no  ade- 
quate reason  for  granting  an  adjournment  of  this  proceeding  un- 
til the  supreme  court  action  shall  have  been  tried  and  disposed  of. 
[Matters  relating  to  the  issue  of  securities  for  capital  or  other 
lawful  purposes,  which  under  the  statute  corporations  are  cora^ 
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polled  to  submit  to  the  Public  Service  Commission  for  its  approv- 
al, are  entitled  to  the  earliest  attention  which  in  the  proper  exer- 
cise of  both  its  duty  and  discretion  the  Commission  finds  it  pos- 
sible to  accord.]  In  the  present  case,  by  force  of  circumstances 
nearly  three  years  have  elapsed  since  the  initial  application  was 
filed.  And  now  at  the  close  of  a  laborious  and  painstaking  in- 
quiry by  the  Commission,  and  when  the  applicant  corporation 
has  broadly  accepted  and  complied  with  all  the  accounting  and 
other  requirements  of  the  Commission,  which  has  accordingly 
determined  that  the  relief  prayed  for  properly  may  and  should  be 
granted,  minority  stockholders  request  that  action  shall  be  de- 
layed, and  relief,  to  which,  upon  all  the  facts  which  it  is  the 
province  of  the  Commission  to  ascertain,  the  applicant  corpora- 
tion is  at  once  entitled,  shall  be  withheld  until  the  determination 
of  a  complicated  equity  suit,  the  result  of  which  coiild  not  pos- 
sibly either  affect  or  be  affected  by  present  approval  of  the  appli- 
cation. The  record  discloses  that  plaintiff  in  the  equity  suit  has 
had  knowledge  for  more  than  a  year  of  the  proposed  issue  of 
debentures  by  the  applicant  corporation,  which  is  a  defendant  in 
that  suit  The  conclusion  is  irresistible  that  plaintiff  would  long 
since  have  applied  to  the  supreme  court  for  a  restraining  order  if 
really  convinced  that  it  was  entitled  to  such  relief  and  that  other- 
wise its  rights  would  be  impaired.  No  such  relief  having  been 
sought  from  the  court  in  which  the  suit  is  pending,  upon  what 
possible  line  of  reasoning  can  it  be  predicated  that  this  Commis- 
sion should  now,  by  granting  an  application  for  adjournment,  do 
that  which  would  practically  operate  as  a  restraining  order  ?  The 
functions  of  a  court  of  equity  are  no  part  of  the  constitution  of 
this  Commission,  which  is  a  r^ulative  body  acting  within  pre- 
cisely defined  bounds,  and  whose  broad  discretionary  powers 
should  never  be  abused  by  an  act  which  in  its  direct  consequences, 
would  be  tantamount  to  the  exercise  of  a  fundamental  authority 
which  has  never  been  conferred  upon  it. 

All  concur. 
P.U.R.1916C. 
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NXrW  YORK  PITBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

IN  EE  ALLEN  P.  BAETHOLOMEW, 

[Case  No.  5326.] 

IN  EE  JOHN  J.  NEIL. 
[Case  No.  5376.] 

[No.  249.] 

Monopoly  and  eompetitioH'^ Jurisdiction'^ Auto   huB   lines ^ Rural 
state  highways, 

1.  The  New  York  Commission  cannot  regulate  competition  on  rural 
state  highways  between  auto  bus  Hnes  or  between  such  lines  and  other 
carriers,  since  under  the  statute  (transportation  corporations  law  of 
1913,  chapter  495,  §  25,  as  amended  by  Laws  1915,  chapter  667)  it  can 
require  a  certificate  of  convenience  and  necessity  only  for  operation  in 
cities. 

Monopoly  and  competition -^^  Auto  Ims  line '^  Operation  in  oity^ln^ 
direct  reguUUion  of  highway  operation, 

2.  A  certificate  of  convenience  and  necessity  for  an  auto  bus  line 
in  a  city,  as  part  of  a  route  over  a  rural  state  highway,  will  not  be  re- 
fused for  the  purpose  of  indirectly  regulating  competition  on  the  hi^- 
way  that  cannot  be  directly  forbidden. 

Monopoly  and  competition  —  Auto  ln€S  lines  —  Terminal  operation  in 
city, 

3.  In  the  absence  of  authority  to  regulate  competitive  operation  over 
a  rural  state  highway,  certificates  of  convenience  and  necessity  will  be 
granted  for  the  terminal  operation  of  auto  bus  lines  in  a  city  as  parts 
of  competitive  operation  over  such  highway,  although  one  line  can  give 
sufficient  service,  where  the  city  consents  to  the  operation  and  the  car- 
riers enjoy  considerable  patronage. 

[February  16,  1916.] 

Applications  of  Allen  P.  Bartholomew  and  John  J.  Neil  for 
certificates  of  convenience  and  necessity  for  auto  bus  lines  in 
Geneva  as  part  of  the  competitive  operation  over  the  state  high- 
way to  Penn  Yan;  granted. 

Appearances:  N.  D.  Lapham  for  petitioner  in  case  No.  5326 
and  in  opposition  to  petitioner  in  case  No.  5376;  Allen  P.  Bar- 
tholomew in  person ;  E.  C.  Smith  and  George  I.  Teter  for  peti- 
tioner in  case  No.  5376  and  in  opposition  to  petitioner  in  case 
No.  5326 ;  J.  J.  Neil  in  person ;  Harris,  Havens,  Beach,  &  Mat- 
son  (by  D.  M.  Beach,  F.  H.  Parker,  and  Mr.  Bacon)  for  the 
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New  York  Central  Railroad  Company,  in  opposition  to  both 
petitioners;  John  A.  Matthews  for  the  Pennsylvania  Railroad 
Company,  in  opposition  to  both  petitioners,  and  H.  S.  Tipton; 
Lyster  G.  Bayly  for  the  State  Department  of  Highways. 

[1-3]  Irvine,  Commissioner:  These  are  separate  applications 
for  certificates  of  convenience  and  necessity  for  the  operation  of 
auto  bus  lines  in  the  city  of  Geneva.  The  purpose  of  each  is  the 
operation  of  a  line  from  the  village  of  Penn  Yan  over  the  same 
state  highway  to  and  into  the  city  of  Geneva.  Both  applicants 
have  obtained  consents  of  the  local  authorities  of  the  city,  and  the 
consent  granted  in  each  case  provides  that  no  local  passengers  or 
property  shall  be  carried  from  any  point  within  the  city  to  any 
other  point  within  the  city.  All  question  of  urban  competition 
between  the  two  applicants  or  with  other  urban  carriers  is  there- 
fore eliminated.  The  applicant  Neil  has  been  operating  his  line 
since  1914  under  a  certificate  of  convenience  and  necessity  granted 
in  pursuance  of  §  25  of  the  transportation  corporations  law  as  it 
existed  prior  to  its  amendment  by  chapter  667  of  the  laws  of 
1916.  The  applicant  Bartholomew  has  not  operated  his  line  in 
the  past. 

By  §  26  of  the  transportation  corporations  law  as  enacted  by 
chapter  496  of  the  Laws  of  1913,  it  was  provided  that — 

"Any  person  or  any  corporation  who  or  which  owns  or  oper- 
ates a  stage  route  or  bus  line  wholly  or  partly  upon  and  along  a 
highway  known  as  a  state  route  or  any  road  or  highway  con- 
structed wholly  or  partly  at  the  expense  of  the  state  or  in,  upon  or 
along  any  highway,  avenue  or  public  place  in  any  city  of  the  first 
class  having  a  population  of  750,000  or  under,  shall  be  deemed  to 
be  included  within  the  meaning  of  the  term  ^common  carrier^  as 
used  in  the  Public  Service  Commissions  law,  and  shall  be  re- 
quired to  obtain  a  certificate  of  convenience  and  necessity  for  the 
operation  of  the  route  proposed  to  be  operated,  and  shall  be  sub- 
ject to  all  the  provisions  of  the  said  law  applicable  to  common 
carriers." 

Chapter  667  of  the  Laws  of  1915  amended  this  section  so  that 
it  now  reads  as  follows : 

"Any  person  or  any  corporation  who  or  which  owns  or  operates 
a  stage  route,  bus  line  or  motor  vehicle  line  or  route  or  vehicles 
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described  in  the  next  succeeding  section  of  this  act  wholly  or 
partly  upon  and  along  any  street,  avenue  or  public  place  in  any 
city  shall  be  deemed  to  be  included  within  the  meaning  of  the  term 
^common  carrier*  as  used  in  the  Public  Service  Commissions 
law,  and  shall  be  required  to  obtain  a  certificate  of  convenience 
and  necessity  for  the  operation  of  the  route  or  vehicles  proposed 
to  be  operated,  and  shall  be  subject  to  all  the  provisions  of  the 
said  law  applicable  to  common  carriers." 

By  virtue  of  this  amendment,  the  requirement  of  a  certificate 
of  convenience  and  necessity  for  the  operation  of  a  route  upon  or 
along  state  routes  or  roads  or  highways  constructed  wholly  or 
partly  at  tlio  expense  of  the  state  was  absolutely  abolished,  and 
a  certificate  is  now  required  only  for  routes  or  vehicles  operating 
wholly  or  partly  upon  and  along  streets,  avenues,  or  public  places 
in  any  city.  It  follows  that  each  of  these  applicants  has  an  abso- 
lute right  to  operate  his  line  in  the  village  of  Penn  Yan  and  along 
the  highway  to  the  city  line  of  Geneva.  No  certificate  is  required 
for  that  purpose,  and  the  Commission  has  no  control  over  such 
operation  and  no  power  to  r^ulate  competition  between  different 
bus  lines  or  between  bus  lines  and  other  carriers  over  that  por- 
tion of  the  route.  It  would  be  a  usurpation  of  authority,  which 
so  far  as  it  ever  existed  the  legislature  has  taken  away,  for  the 
Commission  to  use  its  power  of  granting  or  withholding  a  certifi- 
cate to  operate  along  city  streets  for  the  purpose  of  thus  indirectly 
regulating  competition  over  or  along  rural  highways.  It  follows, 
therefore,  that  in  passing  upon  these  cases  the  only  question  pre- 
sented to  the  Commission  is  whether  public  convenience  and  ne- 
cessity require  that  either  or  both  of  these  applicants,  each  with 
the  right  to  bring  passengers  to  the  city  line  and  to  carry  passen- 
gers from  the  city  line  outward,  should  be  permitted  to  bring 
their  passengers  into  the  center  of  the  city  or  to  pick  up  their 
passengers  in  the  center  of  the  city  and  carry  them  over  the 
streets  to  the  city  limits. 

It  is  therefore  unnecessary  and  even  improper  to  consider  as 
a  distinct  proposition  whether  one  line  adequately  serves  or  might 
be  made  adequately  to  serve  the  convenience  of  passengers  be- 
tween Penn  Yan  and  Geneva  or  between  intermediate  points  and 
Geneva. 

The  local  authorities  of  the  city  of  Geneva,  at  a  public  hearing 
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at  which  each  applicant  appeared  in  opposition  to  the  applica- 
tion of  the  other,  granted  to  each  its  consent  to  operate  over  the 
city  streets.  The  local  authorities  having  control  over  ordinary 
street  traffic,  and  charged  with  the  maintenance  of  the  streets, 
have  therefore  determined  that  the  operation  of  the  two  lines  is 
not  objectionable  as  interfering  with  the  proper  use  and  mainte- 
nance of  the  city  streets.  The  evidence  shows  that  the  applicant 
Neil  has  in  the  past  enjoyed  quite  a  large  patronage.  It  also 
tepds  to  show  that  the  applicant  Bartholomew,  if  permitted  to 
operate,  will  probably  enjoy  a  very  considerable  patronage. 
With  the  element  of  rural  competition  eliminated,  it  follows  nec- 
essarily that  each  applicant  should  be  permitted  for  the  conven- 
ience of  his  patrons  to  bring  them  into  the  city  and  to  take  them 
up  within  the  city  for  the  purpose  of  carrying  than  over  the  high- 
way after  he  reaches  the  city  limits.  For  the  foregoing  reasons 
both  certificates  must  be  granted. 

All  concur. 


NBW  YORK  SUPRBME  COURT,  APPBIiIiATB  DIYISIOlf,  THIRD 

DRPARTBfSNT. 

NIAGARA  &  ERIE  POWER  COMPANY 

V. 

PUBLIC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

(—  App.  Div.  — ,  156  N.  Y.  Supp.  879.) 

Towns -^VBe  of  hightoaya -^  Electricity  ^  Consent  of  municipal  a%t' 
thorities. 

The  town  bofird,  and  not  the  town  commissioner  of  highways, 
constitutes  the  "municipal  authorities"  within  the  meaning  of  the  New 
York  statute  (transportation  corporations  law,  f  61,  subdiv.  2)  which 
provides  that  electrical  companies  may  erect  poles,  lay  conduits,  main- 
tain wires,  etc.,  in  the  public  streets  and  places  of  the  town  with  the 
consent  of  the  ''municipal  authorities"  there<^. 

[January  6,  1916.] 

Appeal  from  an  order  of  the  Public  Service  Commission,  Sec- 
ond District,  denying  an  electric  company  permission  to  con- 
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Struct  a  line  of  wires  through  the  streets  of  a  town;  order  an- 
nulled. 

Appearances:  Strebel,  Corey,  Tubbs,  &  Beals  (Warren  Tubbs 
of  counsel)  for  plaintiff;  Ledyard  P.  Hale  for  defendant. 

Howard,  J.,  delivered  the  opinion  of  the  court: 

The  Niagara  &  Erie  Power  Company  is  a  domestic  corporation 
organized  under  the  transportation  corporations  law,  and,  among 
other  things,  is  engaged  in  generating  and  transmitting  elec- 
tricity. This  corporation  made  application  to  the  town  board 
of  Portland,  Chautauqua  county,  for  permission  to  construct 
and  maintain  a  line  of  wires  on  poles  or  in  conduits  through  the 
streets  and  public  places  of  the  town.  This  permission  was 
granted.  The  company  then  petitioned  the  Public  Service  Com- 
mission for  permission  to  construct  its  plant  in  the  to^vIl.  This 
was  denied  upon  the  sole  ground  that  the  company  had  not 
obtained  the  consent  of  the  town  superintendent  of  highways. 

Subdivision  2  of  §  61  of  the  transportation  corporations  law 
provides  that  a  corporation  like  this  one  may  erect  poles,  lay 
conduits,  maintain  wires,  etc.,  in  the  public  streets  and  places 
of  a  town  with  the  consent  of  the  "municipal  authorities"  there- 
of; so  that  the  question  before  us  is,  Who  are  the  "municipal 
authorities'^  of  a  town  within  the  meaning  of  this  expression? 
What  official  or  officials  did  the  legislature  have  in  mind?  It 
seems  almost  idle  to  reason  about  it,  for  the  result  of  any  course 
of  reasoning  is  little  better  than  a  guess.  The  truth  is,  very 
likely,  that  the  legislature  did  not  have  any  particular  official 
or  body  in  mind.  It  is  simply  one  of  those  careless,  indefinite 
expressions  which  so  frequently  creep  into  statutes.  But  it  is 
not  so  important  in  this  ease  to  discover  the  legislative  intent 
as  to  avoid  a  conflict  of  authority  when  applications  like  the 
one  before  us  are  made.  It  is  desirable  that  the  responsibility  of 
granting  or  refusing  applications  for  franchisea  of  this  nature  in 
towns  be  definitely  fixed  and  placed  upon  some  specific  body  or 
official. 

This  question  has  never  been  directly  passed  upon  by  the 
<H)urts,  so  far  as  we  can  discover,  although  there  have  been 
several  obiter  expressions  pro  and  con.  The  latest,  highest,  and 
most  authoritative  expression  is  found  in  Famsworth  v.  Boro  Oil 
P.U.R.1916C. 
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&  Gas  Co.  216  N.  Y.  40,  109  N.  E.  860.  An  examination  of 
that  case  shows  clearly  that  the  court  of  appeals  considered  that 
the  town  board  is  the  "municipal  authoritiefl*'  intended  by  the 
statute.    We  quote  from  the  opinion : 

"Such  corporations  are  required  to  obtain  the  consent  of  'the 
municipal  authorities'  of  the  city,  village,  or-  town  in  which  their 
pipes  are  to  be  laid  (transportation  corporations  law,  §  61).  The 
plaintiff  argues,  and  the  defendant  seems  to  concede,  that  the 
'municipal  authorities'  of  a  town  are  the  members  of  the  town 
board.  The  statutes  and  the  decisions  sustain  the  concession 
(citing  cases).  A  corporation  organized  under  the  transportation 
corporations  law  to  manufacture  and  supply  gas  is  not  restricted, 
however,  to  the  sale  of  manufactured  gas.  It  may  deal  in  natural 
gas  also.  Laws  1902,  chap.  696 ;  Laws  1909,  chap.  219  [Consol. 
Laws,  chap.  63],  §  61.  We  have  thus  a  singular  situation. 
Corporations  dealing  in  natural  gas,  but  organized  under  the 
transportation  corporations  law,  are  told  to  seek  the  consent  of 
the  municipal  authorities;  i.  e.,  the  town  board.  Corporations 
dealing  in  natural  gas,  but  organized  under  the  business  corpora- 
tions law  [Consol.  Laws,  chap.  4],  are  told  to  seek  the  consent 
of  the  commissioner  of  highways,  now  the  town  superintendent 
(highway  law  [Laws  1909,  chap.  30] ;  [Consol.  Laws,  chap. 
25]  §  43).'' 

In  addition  to  this  quotation,  all  through  the  opinion  are  ex- 
pressions which  indicate  that  it  is  the  town  board,  not  the  com- 
missioner of  highways,  which,  as  the  court  of  appeals  believes, 
constitutes  the  "municipal  authorities"  within  the  meaning  of  the 
statute.  In  view  of  this  opinion,  no  matter  if  it  be  obiter  as  to 
this  subject,  we  feel  that  our  decision  should  follow  it ;  and  there- 
fore we  hold  that  the  Niagara  &  Erie  Power  Company,  having 
procured  the  consent  of  the  town  board,  did  procure  the  consent 
of  the  proper  "municipal  authorities,"  and  that  the  Public 
Service  Commission  improperly  denied  its  application. 

The  order  of  the  Public  Service  Commission  should  be 
annulled,  and  the  matter  remitted  to  the  Commission  for  further 
action. 

All  concur. 

P.TJ.R.1916C. 
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OKIiAHOMA  CORPORATION  COMMISSION. 

SOUTHERN  OIL  COMPANY 

V. 

YALE  NATURAL  GAS  COMPANY. 

[Cause  No.  2412;  Order  No.  1014.] 

2HM*Hmlftation  — Haees  — iVaeural  gcLS'^Excltisive  purchase  at  eet' 
tain  rate  for  specified  period, 

1.  A  mitaral  gas  company  does  not  unreasonably  discriminate  in 
refusing  the  benefit  of  a  low  rate  except  to  patrons  signing  a  three-year 
exclusive  contract,  where  the  same  terms  apply  to  all  users,  and  where 
the  utility  has  made  its  investment  without  a  franchise  and  without  a 
monopoly. 

Bates  ^  Xaturdl    gas '^  Unreasonableness  ^^  No    comparison    without 
similar  conditions, 

2.  A  natural  gas  industrial  rate  cannot  conclusively  be  shown  to 
be  unreasonable  by  comparison  with  rates  at  other  points  where  local 
conditions  are  materially  different. 

[January  26,  1916.] 

Complaint  of  the  Southern  Oil  Company  that  the  Yale 
Natural  Gas  Company  unreasonably  discriminates  in  requiring 
the  complainant  to  contract  to  purchase  from  defendant,  at  the 
rate  of  5  cents  per  1,000  cubic  feet  for  one  year  and  6  cents  per 
1,000  cubic  feet  for  the  two  following  years,  all  the  natural 
gas  it  will  use,  otherwise  to  pay  8  cents  per  $1,000  cubic  feet 
for  all  gas  used;  dismissed.  There  appeared  to  be  no  discrimi- 
nation, and  there  was  not  sufficient  evidence  to  determine 
whether  the  8-cent  rate  was  unreasonable. 

Appearances:  F.  B.  Dillard,  attorney,  and  Geo.  L.  Woodard, 
V.  P.,  for  complainant;  W.  J.  Rowland,  President,  and  W.  H. 
Tippett,  Sec'y-Treas.,  for  defendant. 

[1]  By  the  Commission:  Complaint  was  filed  by  the  South- 
em  Oil  Corporation  v.  Yale  Natural  Gas  Company,  alleging,  in 
substance,  that  defendant  refused  to  furnish  complainant  gas, 
except  under  a  three-year  contract,  whereby  complainant  is 
required  to  pay  6  cents  per  thousand  cubic  feet  for  the  first  year 
and  6  cents  per  thousand  cubic  feet  for  the  two  following 

years. 
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The  evidonee  sliows  that  the  complainant  has  constructed 
and  is  preparing  to  operate  a  refinery  for  the  purpose  of  refin- 
ing crude  oil,  or  petroleum,  which  refinery  is  located  close  to 
the  lines  of  the  defendant  company  and.  is  near  the  toum  of 
Yale  in  Pa;yTie  county,  Oklahoma ;  that  the  defendant  is  a  public 
utility  engaged  in  supplying  gas  to  the  public  for  domestic 
and  industrial  consumption;  that  complainant  made  applica- 
tion to  the  defendant  to  supply  it  with  natural  gas,  and  that 
defendant  has  never  refused  to  furnish  natural  gas  as  requested, 
but  has  asked  complainant  to  enter  into  a  contract  whereby  com- 
plainant agrees  to  purchase  from  defendant,  at  the  rate  of  5 
cents  per  thousand  cubic  feet  for  one  year  and  6  cents  per 
thousand  cubic  feet  for  the  next  two  succeeding  years,  all  the 
natural  gas  used  in  complainant's  refinery  for  a  period  of  three 
years,  otherwise  to  pay  8  cents  per  thousand  cubic  feet  for  all 
gas  used. 

Testimony  of  the  defendant,  which  was  not  contradicted  by 
the  complainant,  shows  that  defendant  is  supplying  gas  to  re- 
fineries along  its  lines  near  Yale  and  Gushing  under  contracts 
similar  to  that  offered  to  the  complainant,  or  that  where  the 
applicants  are  not  willing  to  enter  into  a  stipulation  to  purchase 
the  gas  they  use  for  a  three-year  period  from  the  defendant  that 
a  temporary  rate  of  8  cents  per  thousand  cubic  feet  is  charged. 
Defendant  has  offered  to  furnish  gas  to  complainant  at  8  cents 
per  thousand  cubic  feet,  in  lieu  of  the  rate  offered  in  the  three- 
year  contract. 

The  complainant  alleges  that  defendant  has  no  legal  right 

or  authority  to  attempt  to  force  it  to  enter  into  a  contract  for 

any  specified  time  in  order  to  get  the  low  rate  given  those 

refineries  which  have  entered  into  the  three-year  contract,  but 

that  defendant  is  legally  bound  to  give  complainant  the  same 

rate  at  all  times  that  it  gives  to  those  purchasing  on  long-time 

contracts,  and  that  the  refusal  to  do  so  and  the  charging  of  a 

higher  rate  constitutes  a  discrimination.     Defendant,   on  the 

other  hand,  contends  that  it  has  made  a  large  investment  in 

laying  pipe  lines  to  supply  natural  gas,  and  that  this  investment 

should  be  protected  either  by  contracts  covering  a  sufficient  period 

of  time  to  give  defendant  an  opportunity  to  get  some  return 

on  the  money  expended  in  establishing  its  system,  or  by  a  rate 
P.U.R.1916C. 
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for  temporary  consumption  high  enough  to  warrant  the  expendi- 
ture of  the  money  invested  and  the  risk  of  the  coming  into  the 
field  of  competing  systems.  Defendant  states  that  it  is  at  pres- 
ent expending  about  $40,000  in  laying  larger  and  additional 
pipe  lines.  Defendant  also  contends  that  to  furnish  complain- 
ant gas  at  the  same  rate  gas  is  being  furnished  to  holders  of 
the  three-year  contracts  would  amount  to  a  discrimination  against 
both  the  holders  of  the  three-year  contracts  and  the  other  re- 
fineri^  which  are  paying  the  temporary  rate  of  8  cents  per 
thousand  cubic  feet. 

Complainant  objects  to  the  three-year  contract  for  the  further 
reason  that  it  owns  leases  whereon  it  hopes  in  a  short  time  to 
develop  its  own  supply  of  natural  gas.  The  proposed  contract 
would  also  prevent  complainant  from  purchasing  gas  from  a 
rival  or  competing  company,  even  though  it  could  do  so  at  a 
lower  price,  during  the  three-year  period. 

This  case  presents  an  unusual  situation  in  that  gas  is  not  be- 
ing furnished  under  a  franchise  or  under  conditions  wherein 
the  defendant  has  a  long-time  monopoly  on  the  gas  supplying 
business  of  a  community.  The  defendant  has  no  franchise  or 
charter,  except  in  the  town  of  Yale,  and  has  no  monopoly  except 
in  that  it  is  the  only  gas-supplying  system  in  the  community 
wherein  complainant's  refinery  is  located,  and  in  that  it  has 
control  of  considerable  of  the  gas  supply  of  the  community, 
and  has  contracts  for  a  period  of  not  to  exceed  three  years  with 
a  large  nimiber  of  the  refineries.  But  there  is  nothing  to  prevent 
a  rival  company  extending  a  distributing  system  through  the 
community,  and  offering  gas  to  complainant  and  to  all  others 
similarly  situated  at  whatever  price  it  might  choose. 

Did  the  defendant,  strictly  speaking,  have  a  monopoly  of  the 
gas-supplying  business  of  the  community  in  question,  the  Com- 
mission would  be  inclined  to  hold  that  defendant  is  not  entitled 
to  offer  lower  rates  to  those  corporations  or  persons  who  elect 
to  enter  into  a  three-year  contract.  AYere  the  defendant  pro- 
tected by  a  franchise,  and  thereby  given  the  control  of  the  gas- 
supplying  business  for  a  fixed  period  of  time,  there  could  be 
no  good  reason  for  giving  a  different  rate  to  one  class  of  con- 
sumption than  to  another.    In  the  light  of  the  present  situation 

the  Commission  is  inclined  to  hold  that  the  defendant  is  entitled 
P.U.R.1916C. 
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to  take  some  measure  to  protect  its  investment  so  long  as  it  does 
not  practise  an  unjust  or  unreasonable  discrimination. 

The  Commission  will  consider  two  propositions  in  disposing 
of  this  case:  First,  whether  or  not  the  terms  offered  to  the  com- 
plainant constitute  an  unreasonable  discrimination;  and,  sec- 
ond, if  not,  whether  the  temporary  rate  of  8  cents  per  thousand 
cubic  feet  is  unreasonable.  The  complainant  has  not  contended 
that  the  rate  offered  by  the  proposed  contract  is  an  unreasonable 
one. 

Discrimination  is  prevented  by  the  laws  of  the  state.  See 
§§  18  and  45,  art.  IX.  Constitution;  chapter  79,  Revised  Laws 
1910;  and  §  3,  chapter  93,  Session  Laws  1913.  The  question 
of  discrimination  is  also  discussed  in  P.U.R.1915E,  pages  684- 
690;  27  L.R.A.(N.S.)  674;  L.RA.1915D,  917;  L.R.A.1915D, 
page  1086,  and  in  a  legal  opinion  by  Louis  D.  Brandeis  (letter 
to  N.  W.  Ashley,  Esq.,  Toledo,  Ohio,  July  13,  1913).  This 
Commission  has  issued  numerous  orders  directed  against  dis- 
crimination in  the  sale  of  various  commodities. 

The  cases  which  have  been  brought  to  the  attention  of  the 
Commission  do  not  hold  that  a  practice  similar  to  the  one  in 
use  by  the  defendant  constitutes  discrimination. 

The  general  rule  laid  down  by  the  Pennsylvania  courts  seems 
to  be  stated  in  the  case  of  Allegheny  County  Light  Co.  v.  Shady- 
side  Electric  Light  Co.  87  Pa,  Super.  Ct.  79,  wherein  the  court 
said: 

"As  has  ordinarily  been  held,  the  plaintiff  could  not  give  imdue 
or  unreasonable  preference  or  advantage  to,  or  make  unfair 
discrimination  among  its  customers,  where  the  conditions  are 
like  and  circumstances  similar  (Mercur  v.  Media  Electric  Light, 
Heat  &  P.  Co.  19  Pa.  Super.  Ct  619)." 

In  the  case  of  Baily  v.  Fayette  Gas-Fuel  Co.  198  Pa.  175, 183, 
44  Atl.  251,  it  is  held  that  "the  implied  condition  of  the  grant 
of  all  corporate  franchises  of  even  quasi  public  nature  is  that 
they  shall  be  exercised  without  individual  discrimination  in 
behalf  of  all  who  desire.'^ 

In  the  case  of  Allegheny  County  Light  Co.  v.  Shadyside 
Electric  Light  Co.  supra,  the  holding  is  stated  in  the  syllabus 
as  follows: 

^'Where  an  electric  light  company  offers  to  all  of  its  cus- 
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tmners  a  yearly  contract  at  a  reduced  rate  over  the  existing 
monthly  contracts,  and  one  of  the  customers  refuses  to  sign 
the  yearly  contract,  and  continues  to  take  gas,  he  is  bound  to 
pay  the  monthly  rate,  if  it  appears  that  the  company  did  not  give 
the  reduced  rate  to  any  other  customer  who  had  refused  to  sign 
the  yearly  contract." 

The  court  said,  p.  82: 

^The  plaintiff  evidently  sought  to  secure  regular  customers 
for  a  year,  whether  for  the  purpose  of  a  steady  market  for  their 
Kght  which  would  justify  enlargement  or  not  is  not  material. 
The  offer  of  a  like  price  upon  like  conditions  was  made  to  all 
of  its  customers. 

"The  conditions  of  the  new  contract  seem  to  us  to  be  entirely 
reasonable,  and  it  was  only  necessary  for  the  defendant  to  comply 
with  them  in  order  to  secure  the  rate  offered  to  all  customers 
complying  therewith." 

In  the  case  of  Steinman  v.  Edison  Electric  Illuminating  Co. 
43  Pa.  Super.  Ct.  77,  p.  81,  tie  court  said : 

"The  plaintiffs  in  the  conduct  of  their  business  use  light  or* 
power  or  both  of  them,  and  purchase  the  producing  electric  cur- 
rent from  the  defendant  company.  They  buy  it  under  a  contract 
which  has  no  definite  terms  and  which  may  be  abandoned  by  the 
plaintiffs  at  their  pleasure.  They  are  at  liberty  to  consume  as 
much  or  as  little  of  the  current  as  they  choose,  and  are  required 
to  pay  only  for  what  they  use.  They  reserve  the  right  to  pur- 
chase any  portion  of  their  needed  supply  from  any  other  com- 
peting company.  They  pay  each  month  for  what  they  have 
consumed  at  a  rate  agreed  upon  by  themselves  and  the  com- 
pany, Which  rate  is  uniform  to  all  persons  or  corporations  in 
that  conmiunity  who  consume  the  same  quantity  of  current  under 
the  conditions  above  noted. 

"It  appears  from  the  testimony  that  *in  1902  the  defendant 

company  found  itself  confronted  with  the  probability  of  serious 

competition  in  the  then  near  future.     Although  it  then  had  a 

considerable  sum  of  money  invested  in  its  plant  and  business,  it 

was  contemplating  the  necessity  of  the  investment  of  a  large 

additional  sum  in  order  to  increase  its  facilities  and  render  a 

larger  and  more  eflScient  service  to  its  future  patrons.     Being 

desirous  of  so  arranging  its  business  that  a  considerable  portion 
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of  its  expected  revenue  might  become  fixed  and  ascertainable, 
it  undertook  to  divide  its  consumers  into  two  classes^  the  one 
to  embrace  all  persons  and  corporations  whose  business  required 
the  consumption  of  not  less  than  a  fixed  amount  of  electric 
current  annually  and  who  would  agree  to  bind  themselves  by 
a  contract,  extending  over  a  period  of  years,  to  puix^ase  their 
entire  needed  supply  of  current  from  this  defendant.  The 
remaining  class  to  embrace  all  those  whose  consumption  of  elec- 
tric current  was  smaller  than  the  amount  so  fixed,  and  who  re- 
mained at  liberty  to  buy  or  not  buy  from  the  defendant  as  their 
inclination  or  business  advantage  might  direct  To  the  first 
class  a  rate  was  given  which  would  make  the  current  sold  to 
them  cheaper  per  fixed  unit  than  the  rate  imposed  upon  the 
other  class.  There  is  no  contention  that  each  rate  was  not 
equal  and  uniform  to  all  individuals  in  their  respective  dasses.'* 

The  finding  of  the  court,  as  stated  in  the  syllabUB,  is,  in  part, 
as  follows: 

"Thus  a  company  may  allow  a  lower  rate  for  each  Tmit  of 
electric  current  to  customers  who  consume  a  certain  amount 
and  pledge  themselves  to  deal  exclusively  with  the  company  for 
a  stated  period,  than  to  customers  who  consume  a  less  amount 
without  binding  themselves  to  take  the  current  for  any  particular 
period.'^ 

If  the  Commission  were  to  follow  the  cases  above  cited  it 
could  not  find  that  the  defendant  is  unreasonably  discriminating 
against  the  complainant.  The  complainant  can  elect  to  take 
gas  under  a  three-year  contract,  or  to  apply  the  rate  given  to 
temporary  consumers. 

The  Commissi(m  does  not  care  to  follow  the  Pennsylvania 
cases  in  ihe  sense  that  it  will  make  their  holding  a  precedent 
by  which  it  is  to  be  bound  in  later  cases.  Neither  is  it  to  be 
understood  as  holding  that  these  cases  state  the  law  of  Oklahoma. 
It  merely  calls  attention  to  these  cases  to  show  the  holdings  of 
the  Pennsylvania  courts.  There  is,  however,  a  similarity  in 
the  facts  of  the  Pennsylvania  cases  and  the  present  case.  The 
defendant  has  an  investment  which  it  is  trying  to  protect  in 
the  same  manner  that  the  electric  company,  in  the  last  Pennsyl- 
vania case  cited,  tried  to  protect  its  investment.  The  Ck)mmis- 
sion  will  adopt  a  similar  reasoning  for  this  case,  and  will  hold 
P.U.R.1916C. 
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that  the  complainant  has  not  been  subjected  to  unreasonably 
discrimination. 

As  to  whether  or  not  the  temporary  rate  of  8  cents  per  one 
thousand  cubic  feet  is  reasonable  as  a  rate  to  be  paid  for  all  re- 
fineries similarly  situated  to  that  of  the  complainant,  the  Com- 
mission will  not  at  this  time  attempt  to  determine.  There  has 
not  been  introduced  in  this  case  sufficient  evidence  to  show  that 
this  rate  is  unreasonable. 

The  defendant  has  filed  in  this  case  a  statement  showing  that 
its  investment  in  pipe  lines,  buildings,  meters,  and  other  appli- 
ances and  equipment  used  in  purchasing,  transporting,  and  dis- 
tributing gas,  except  for  the  cost  of  laying  short  well  lines  and 
other  short  temporary  lines,  is  $212,135.81;  that  the  total  cost 
of  all  gas  purchase  rights,  contracts,  and  franchises  is  $350,- 
000 ;  that  its  gross  earnings  for  December  amount  to  $63,886.55 ; 
that  the  total  cost  of  gas  sold  during  December  amounted  to  $63,- 
561.25,  and  that  the  net  profit  for  December  is  $325.14;  that  the 
gross  earnings  for  the  year  1915  were  $460,632.41;  that  the 
total  cost  of  gas  sold  was  $440,008.56,  leaving  a  net  profit  for 
the  year  of  $20,623.85,  or  an  average  monthly  net  profit  for 
the  year  1915  of  $1,718.65.  (This  statement  filed  by  the  de- 
fendant relates  to  the  Yale  Natural  Gas  Company  and  the  Creek 
County  Gas  Company.) 

The  Commission  has  not  analyzed  the  reports  filed  by  the 
defendant  and  the  figures  given  in  the  statement  to  determine 
whether  or  not  the  defendant  has  used  the  proper  method  of 
accounting  in  arriving  at  the  net  profits  made  by  it  during  the 
year  1915,  nor  does  it  feel  called  upon  to  do  so,  under  the  evi- 
dence in  this  case. 

[2]  There  is  not  sufficient  evidence  before  the  Commission  to 
hold  that  the  temporary  rate  of  8  cents  per  thousand  cubic  feet 
made  by  the  defendant  is  unreasonable.  Reference  was  made  at 
the  hearing  to  the  rate  for  gas  used  for  manufacturing  purposes 
at  other  points  in  Oklahoma  and  Kansas.  Those  rates  differ  so 
materially  with  the  particular  local  conditions  at  various  points 
that  they  cannot  be  conclusive  in  determining  the  reasonable- 
ness of  the  rates  oiTered  complainant  by  this  defendant. 

The  defendant  testified  that  it  is  paying  at  the  wells  2^  cents 
per  thousand  cubic  feet  for  the  gas  purchased  by  it  from  the 
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producers.  The  Commission  is  informed  that  as  much  as  4  cents 
per  thousand  cubic  feet  is  being  offered  producers  at  the  wells  in 
certain  gas  fields  in  Oklahoma.  For  the  past  several  months 
this  Commission  has  had  the  duty  of  enforcing  the  gas  conserva- 
tion law  enacted  at  the  regular  session  of  the  1915  l^slature. 
(Session  Laws  1915,  chap.  197.)  It  has  found  that  one  great 
difficulty  in  the  way  of  gas  conservation  has  been  that  there  has 
not  been  a  market  at  a  reasonable  price  for  the  gas  produced, 
and  it  is  not  therefore  inclined  to  promulgate  an  order  which 
will  discourage  the  paying  of  an  adequate  price  for  gas  at  the 
wells,  or  a  price  which  will  make  it  worth  the  producers'  while 
to  preserve  the  gas  supply  of  the  state. 

The  Commission  finds  that  connection  has  been  made  from 
defendant's  distributing  lines  to  complainant's  refinery,  and 
that  complainant  can  elect  to  pay  for  gas  under  either  one  of 
the  two  plans  and  rates  offered  by  the  defendant. 

After  a  thorough  consideration  of  the  record  in  this  case,  the 
Commission  finds  that  the  evidence  offered  by  the  complainant 
does  not  establish  a  case  of  discrimination.  Neither  is  the  evi- 
dence offered  by  the  complainant  sufficient  to  determine  whether 
or  not  the  temporary  rate  of  8  cents  per  thousand  cubic  feet  is 
reasonable. 

It  is  therefore  considered,  ordered j  and  adjudged  that  the  case 
be  dismissed  without  prejudice. 

Corporation  Commission,  J.  E.  Love,  Chairman,  W.  D. 
Humphrey  and  Geo.  A.  Henshaw,  Commissioners. 

Note. — Discriminatioiu 

In  general. 

In  Morgan  Sand  &  Gravel  Company  v.  Louisiana  &  A.  R.  Co. 
No.  2435,  Order  No.  1944,  Nov.  16,  1915,  the  Louisiana  Com- 
mission  would  not  permit  a  railroad  to  retain  a  li  cent  rate  upon 
gravel  in  violation  of  the  order  of  the  Commission  establishing  a 
2-cent  rate  therefor,  even  though  a  gravel  company  had  made  con- 
tracts relying  thereon,  especially  where  such  company,  by  reason 
of  its  location,  enjoyed  natural  advantages  over  its  competitors  and 
such  lower  rate  was  discriminatory. 

In  Sampson  v.  Maine  C.  R.  Co.,  F.  C.  No.  9,  Nov.  2,  1915,  the 
Maine  Commission  dismissed  a  complaint  alleging  that  freight  rates 
P.U.R.1916C. 
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upon  shipments  of  hay  were  unreasonable  and  discriminatory,  where 
the  only  evidence  presented  was  that  certain  rates  between  more  dis- 
tant points  were  lower,  and  no  attempt  was  made  to  show  that  the 
same  traffic  conditions  prevailed. 

In  Nebraska  Fanners^  Co.-Op.  Grain  &  Live  Stock  Asso.  v.  Union 
P.  R.  Co.  Formal  Complaint  No.  278,  Oct.  29,  1915,  the  Nebraska 
Commission  held  that  a  rate  increase  of  85/100  of  a  cent  p^r  himdred 
pounds  in  the  grain  rate  between  a  town  and  its  neighboring  com- 
petitive town  is  discriminatory  against  it,  where  the  rate  uniformly 
increased  42/100  and  43/100  of  a  cent  between  all  other  towns  in 
the  territory,  and  no  reason  was  apparent  why  the  same  rate  of  pro- 
gression should  not  be  applied,  and  the  railroad  was  ordered  to 
establish  a  rate  which  would  maintain  the  equal  rate  of  progres- 
sion between  towns  on  the  line. 

In  Loomis  &  B.  Co.  v.  New  York  Teleph.  Co.,  Case  No.  5188, 
Sept.  29,  1915,  the  New  York  Commission,  Second  District,  di- 
rected establishment  of  four  party  telephone  line  service  from  New- 
fane  Exchange  at  the  base  rate  charge  of  $21  for  a  business  tele- 
phone and  $15  for  a  residence  telephone,  together  with  a  mileage 
charge  of  not  more  than  $2  for  each  one  quarter  mile  beyond  the 
base-rate  area,  to  conform  to  rates  in  effect  upon  the  adjacent  ex- 
changes of  the  company. 

In  Grattan  v.  Hallstead  Water  Co.  Complaint  Docket  No.  184, 
July  20,  1914,  the  Pennsylvania  Commission  dismissed  a  complaint 
that  water  rates  charged  were  discriminatory,  on  proof  that  com- 
plainant had  been  charged  the  regular  meter  rate  and  consumption 
had  been  measured  by  a  regularly  tested  meter. 

In  Be  Manila  E.  Co.  Case  Xo.  312,  Nov.  24,  1915,  the  Philippine 
Islands  Commission  vacated  the  suspension  on  a  reduced  schedule  of 
rates  on  milled  rice  from  Calumpit  to  Manila,  where  such  rates 
were  established  to  meet  potential  water  competition,  and  protesting 
mill  owners  claiming  discrimination  had  failed  to  show  that  water 
competition  existed  from  their  mills. 

In  Re  Manila  B.  Co.  Case  No.  621,  Nov.  20,  1915,  the  Philippine 
Islands  Commission  held  that  it  is  an  unjust  discrimination  in  favor 
of  traffic  in  cane  sugar  to  permit  the  establishment  of  rates  upon 
sugar  cane  which  do  not  bear  their  fair  proportion  of  the  operating 
expenses  that  are  independent  of  the  amount  of  traffic  hauled,  and 
which  bear  no  portion  of  the  railroad^s  interest  charges. 

In  Bedford  Mut.  Teleph.  Co.  v.  Plat  Creek  Teleph.  Co.  Dec. 
10,  1915,  the  Tennessee  Commission  dismissed  a  complaint  which 
charged  that  the  defendant  discriminated  against  the  complainant 
by  reason  of  its  failure  to  grant  to  subscribers  of  complainant's 
exchange  free  connection  to  subscribers  of  defendant's  exchange, 
where  defendant  had  justified  the  rules  assailed. 

In  Great  Western  Sand  &  Gravel  Co.  v.  Chicago,  M.  &  St.  P. 
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R.  Co.,  Dec.  16,  1915,  the  WiBconsin  Commission  ordered  a  rail- 
road to  extend  its  switching  limits  in  the  city  of  James ville  to  in- 
clude what  is  known  as  the  station  of  Jensen,  where,  although  said 
station  was  outside  of  the  theoretical  switching  limits,  such  limit 
was  not  recognized  in  operation,  and  its  maintenance  was  an  evasion 
of  the  application  of  the  distance  tariff  resulting  in  discrimination 
to  a  shipper. 

Special  rates  to  stockholders. 

Discrimination  in  favor  of  stockholders  was  eliminated  in  the  fol- 
lowing cases  : 

California. — ^Re  La  Habra  Domestic  Water  Co.  Decision  No.  3017, 
Application  N"o.  1856,  Dec.  30,  1915,  order  holding  that  the  practice 
of  a  private  water  corporation,  organized  for  profit,  of  paying  to  its 
shareholders  50  cents  per  month  per  share  as  rental  was  based  upon 
the  erroneous  idea  that  the  company's  stockholders  should  be  treated 
like  those  of  a  purely  mutual  organization,  although  its  water  was 
distributed  at  flat  rates  to  its  stockholders  and  otliers,  and  not  in 
proportion  to  shares  of  stock,  and  that  such  practice  was  discrim- 
inatory, and  should  be  discontinued. 

Re  Suisun  &  Q.  Valley  Teleph.  Co.  Decision  No.  3027,  Appli- 
cation No.  1954,  Jan.  4,  1916,  telephone  company  directed  to  estab- 
lish a  uniform  rate  of  $12  per  year  for  stockholders  and  nonstock- 
holders alike,  instead  of  a  rate  of  $3  a  year  to  stockholders  and  $12 
per  year  to  nonstockholders,  with  an  additional  charge  upon  stock- 
holders sufficient  to  cover  the  cost  of  maintenance,  which  resulted 
in  a  more  favorable  rate  to  stockholders  than  to  nonstockholders. 

Re  Suisun  &  Q.  Valley  Teleph.  Co.  Decision  No.  3027,  Applica- 
tion No.  1954,  Jan.  4,  1916,  flat  rate  of  $12  per  annum  to  all 
telephone  subscribers  approved  instead  of  a  rate  of  $3  per  year  to 
stockholders  and  $12  per  year  to  nonstockholders. 

Illinois.— Re  Layton  Teleph.  Co.  No.  3571,  Nov.  18,  1915,  order 
authorizing  a  telephone  company  to  establish  a  uniform  rate  of  $8 
per  year  to  apply  to  all  subscribers  and  to  discontinue  a  flat  rate  of 
$6  to  nonstockholders  and  an  assessment  upon  stockholders  in  lieu 
of  a  charge  for  service. 

Re  Jo  Daviess  County  Mut.  Teleph.  Co.  No.  3450,  Dec.  2, 
1915,  order  directing  company  to  discontinue  the  practice  of  assess- 
ing telephone  stockholders,  and  to  discontinue  the  rate  of  $12  per 
year,  which  applies  to  subscribers  who  are  not  stockholders,  and  es- 
tablish in  lieu  thereof  a  rate  of  $13.50  per  year  to  apply  to  all  sub- 
scribers without  discrimination. 

Re  Chenoa  Teleph.  Co.  No.  3454,  Dec.  16,  1915,  order  directing 
discontinuance  of  a  rate  of  $18  per  year  for  business  telephones  for 
subscribers  who  are  not  stockholders  and  a  rate  of  $12  per  year  for 
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bufliness  telephones  for  stockholders^  and  directing  the  company  to 
establish  a  rate  of  $15  a  year  for  all  business  telephones. 

Ee  Union  Teleph.  Co.  No.  2569,  Jan.  27,  1916,  order  directing 
a  telephone  company  to  discontiiine  a  rate  of  $7  a  year  applying  to 
subscribers*  who  are  not  stockholders,  and  to  apply  the  existing  rate 
of  $6  a  year  to  all  subscribers  whether  stockholders  or  not. 

Free  and  reduced  rates. 

In  Ee  Los  Angeles  Gas  &  E.  Corp.  Decision  ITo.  2846,  Applica* 
tion  No.  1881,  Oct.  27,  1915,  the  California  Commission  dismissed 
an  application  for  approval  of  a  special  optional  schedule  of  reduced 
electric  rates  for  agricultural  service,  informal  authorization  having 
been  granted,  and  no  formal  action  being  required  under  §  15  of 
the  Public  Utilities  act. 

The  Maine  Commission  approved  special  railroad  excursion  rates 
pursuant  to  §  60,  chapter  129,  Public  Laws  of  1913,  in  the  follow- 
ing cases: 

Re  Maine  C.  E.  Co.  R.  No.  112,  Nov.  3,  1915,  special  Passenger 
Tariff  M.  P.  U.  C.  No.  P.  225  covering  special  excursion  rates  to  a 
football  game  on  November  6, 1915. 

Amended  by  R  E.  No.  112.1,  November  3,  1915,  to  permit  the 
sale  of  tickets  to  the  football  team  on  November  5,  1915. 

Ee  Maine  C.  E.  Co.  E.  E.  125.1,  Jan.  11,  1916,  reduced  passenger 
tariff  for  January  20,  1916,  on  account  of  state-road  hearing. 

Ee  Maine  C.  E.  Co.  R.  E.  130,  Jan.  20,  1916,  special  passenger 
tariff  on  account  of  fifty-third  annual  meeting  of  the  Maine  Press 
Association. 

Ee  Maine  C.  E.  Co.  E.  E.  115,  Nov.  23,  1915,  special  passenger 
excursion  tariff  on  account  of  women's  club. 

The  Maine  Commission  approved  reduced  rates  to  specified  in- 
stitutions and  persons,  pursuant  to  §  32,  chapter  129,  Public  Laws 
of  1913,  in  the  following  cases: 

Ee  Grand  Trunk  E.  System,  E.  E.  No.  113,  Nov.  8, 1915,  reduced 
rate  of  Ij  cents  per  mile  for  adults  with  half-adult  fare  for  children 
between  five  and  twelve  to  inmates  of  certain  named  charitable  or 
benevolent  institutions. 

Ee  Maine  C.  E.  Co.  E.  E.  No.  116,  Nov.  29,  1915,  special  re- 
duced fare  to  specified  persons  for  charitable  and  benevolent  pur- 


Ee  Bangor  &  A.  E.  Co.  E.  E.  116.1,  Nov.  30,  1915,  free  trans- 
portation to  a  specified  person  for  charitable  and  benevolent  pur- 


Ee  Brunswick  &  T.  Water  Dist  U-86,  Dec.  6,  1915,  rate  of  $1 
a  year  to  certain  churches  in  Brunswick  and  Topsham. 

Ee  Maine  C.  E.  Co.  E.  B.  118,  Dec.  8,  1915,  free-trip  service  to 
P.U.R.1916C. 
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a  district  nurse  engaged  in  tubercnlosis  work  of  the  AndroecoggiA 
Anti-Tuberculosis  Association. 

Ee  Kennebec  Water  Diet.  U-No.  90,  Dec.  15,  1915,  free  water 
service  to  the  Railroad  Young  Men^s  Christian  Association  of  Waters 
ville. 

Ee  Bangor  &  A.  R.  Co.  R.  R.  119.1,  Dec.  20,  1915,  reduced  rate 
tickets  to  a  temperance  worker. 

Ee  Brunswick  &  T.  Water  Dist.  U-96,  Jan.  3,  1916,  rate  of  $1 
a  year  for  water  consumption  to  churches  in  Topsham  and  Bruns- 
wick. 

Re  Maine  C.  R.  Co.  R.  R.  123,  Jan.  3,  1916,  reduced  passenger 
fare  to  district  nurse  engaged  in  tuberculosis  work. 

Re  Maine  C.  R.  Co.  No.  E.  R.  126,  Jan.  10,  1916,  free  transporta- 
tion  to  a  public  health  nurse  engaged  in  tuberculosis  work,  and  re- 
duced rate  transportation  to  the  agent  of  the  New  England  Home 
for  Little  Wanderers. 

Re  Winthrop  Water  Co.  No.  U-101,  Jan.  22,  1916,  free  water 
service  to  the  Methodist  church  and  the  Congregational  church  of 
Winthrop. 

Re  Maine  C.  R.  Co.  R.  R.  131.1,  Jan.  25,  1916,  reduced  passenger 
rates  to  certain  specified  persons  engaged  in  charitable  and  benev- 
olent work. 

In  Re  Chicago,  B.  &  Q.  R.  Co.  Application  No.  2540,  Oct.  29, 
1915,  the  Nebraska  Commission  approved  half  rates  on  shipments 
of  hay  for  experimental  feeding  purposes  to  the  State  University 
Farm. 

In  Re  Bay  State  R.  Co.  No.  236,  Dec.  8,  1915,  the  Rhode  Island 
Commission  authorized  a  railway  company  to  grant  free  service  to 
the  city  of  Newport  for  a  community  Christmas  tree  for  a  municipal 
celebration  at  Christmas. 

In  Re  Westerly  Light  &  P.  Co.  No.  234,  Dec.  1,  1915,  the  Rhode 
Island  Commission  authorized  a  special  flat  net  rate  of  11  cents  per 
kw.  hr.  for  electric  current  used  by  the  town  of  Westerly  in  public 
buildings. 


OKIiAHOBfA  CORPORATION  COMMISSION. 

S.  H.  WHITTENBERG  et  al. 

V. 

TALOGA  &  DEWEY  COUNTY  TELEPHONE  COMPANY  et  al. 

[Cause  No.  2100;  Order  No.  1024.] 

Service '^Telephones  ^Physical  connection'^  Free  hUerchange  aerv^ 
ice  ^  Power  of  the  Com  mission, 

1.  The  Oklahoma  CommiBsion  has  no  power  to  order  free  inter- 
change service  between  telephone  companies. 

PU.R.1916C. 
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Consolidation,  tnerger  and  sale  »  Telephone  exchanges, 

2.  The  Oklahoma  Commission  is  without  power  to  order  the  oonsoli- 
dmtioii  of  competing  telephone  exchanges. 

[February  18,  1916.] 

PETITION  for  an  order  requiring  physical  connection  between 
the  Taloga  &  Dewey  Telephone  Company  and  the  Independent 
Telephone  Company  whereby  interchange  service  would  be  ren- 
dered without  charge;  dismissed  without  prejudice.  The  Com- 
mission intimated  that  it  would  not  order  free  interchange 
service  between  competing  telephone  companies  even  if  it  had 
power  to  do  so,  where  free  service  was  one  of  the  causes  of  the 
unsatisfactory  service  complained  of,  and  physical  connection 
with  free  interchange  service  would  do  little  toward  remedying 
the  evils  resulting  from  duplication. 

By  the  Commission:  Complaint  was  filed  by  S.  H.  Whitten- 
berg  and  several  other  residents  and  citizens  of  Taloga  against 
the  Taloga  &  Dewey  County  Telephone  Company  of  Taloga 
and  the  Independent  Telephone  Company  of  Cestos,  asking  that 
the  Commission  order  physical  connection  between  the  lines  of 
the  two  companies  at  Taloga  whereby  the  patrons  of  each  ex- 
change shall  have  free  service  to  all  points  where  free  service  is 
now  being  maintained  by  either  of  said  companies. 

The  testimony  shows  that  each  of  said  companies  maintains 
an  exchange  at  the  town  of  Taloga,  and  that  the  residences  and 
business  houses  ^re  patrons  of  both  exchanges  and  maintain  tele- 
phones of  both  companies.  One  of  the  complainants  testified  that 
physical  connection  is  maintained  between  the  two  companies 
for  emergency  calls,  but  that  toll  is  collected  for  such  calls. 

[1]  The  Commission  would  be  without  authority  to  order 
free  service  did  it  think  it  wise  to  do  so.  The  testimony  shows 
that  one  cause  of  the  trouble  at  Taloga  'is  that  there  has  already 
been  too  much  free  service.  The  testimony  taken  in  this  cause 
and  in  causes  No.  2166  and  No.  2167  shows  that  the  lines  of 
the  Independent  Telephone  Company  are  maintained  in  such 
poor  condition  that  the  service  to  its  patrons  is  poor,  and  that 
physical  connection,  which  would  allow  everybody  to  talk  free,  ^ 
would  accomplish  very  little  good. 

[2]   The  evidence  introduced  in  this  cause  is  insufficient  to 

make  any  order  which  will  give  the  people  of  Taloga  the  relief 
P.U.R.1916C. 
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they  desire.  The  Commission  does  not  have  the  authority  to 
order  the  consolidation  of  telephone  exchanges.  It  is  evident, 
however,  that  no  permanent  relief  can  be  accomplished  until 
but  one  exchange  is  maintained  in  the  town. 

After  a  careful  consideration  of  the  testimony  presented  in 
this  case,  the  Commission  is  of  the  opinion  that  the  case  should 
be  dismissed  without  prejudice,  and  it  is  therefore  so  ordered. 

Corporation  Commission,  J.  E.  Love,  Chairman,  Geo.  A. 
Henshaw  and  W.  D.  Humphrey,  Commissioners. 


PENNSYLVANIA  PUBLIC  SERVICE  COMMISSION. 

NEW  CASTLE  BOX  COMPANY 

V. 

CITY  OE  NEW  CASTLE  WATER  COMPANY. 
[No.  153;  Complaint  Docket  No.  383.] 

Evidence  ^  Burden  of  proof  ^  Reasonableness  of  rate. 

1.  The  burden  is  upon  a  consumer  to  show  the  unreasonableness  of 
a  water  rate  in  effect  before  the  creation  of  the  Commission. 

Rates -^Water^  Minimum  hill. 

2.  A  minimum  charge  for  water  may  be  made. 
Rates'^  Water -^  Minimum  bill '^Reasonableness. 

3.  A  minimum  water  charge  of  $48  a  quarter  for  2-inch  pipe  service 
to  a  factory  cannot  be  shown  to  be  unreasonably  high  by  comparison 
with  an  annual  charge  of  $7»000  for  public  service,  or  with  a  minimum 
domestic  charge  of  $5  a  year,  or  with  an  annual  charge  of  $28  for  fire 
protection  hydrants  served  by  4  and  6  inch  pipes,  especially  where  there 
is  no  evidence  as  to  the  reasonableness  of  the  $28  charge,  where  the  plant 
return  does  not  exceed  $4.44  per  cent,  and  where  the  average  bill  to  the 
factory  for  actual  consumption  over  a  period  of  17  quarters  materially 
exceeded  the  minimum. 

[January  25,  1916.] 

Complaint  by  the  New  Castle  Box  Company  that  a  minimtiin 
charge  of  $48  per  quarter  for  water  supplied  to  its  factory 
through  a  2-iiich  pipe  by  the  Ifew  Castle  Water  Company  is 
excessive;  dismissed,  there  not  being  sufficient  evidence  to  justify 
interference  with  the  rate. 

Appearances :    Norman  A.  Martin  for  complainant ;  Harry  K. 

Gregory  for  respondent 
P.U.R.1916C. 
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Pennypacker,  Commissioner:  The  complaint  and  answer 
raise  the  sole  question  as  to  the  reasonableness  of  a  minimum 
charge  of  $48  per  quarter  for  water  supplied  by  the  respondent 
through  a  2-inch  pipe  to  its  paper-box  factory  in  the  city  of 
Xew  Castle.  The  schedule  of  rates  including  this  charge  was 
put  in  force  in  the  latter  part  of  1912,  and  is  now  on  file  with 
the  Commission.  Under  special  contract,  two  other  pipes  of  the 
respondent  are  connected  with  the  property  of  the  petitioner, 
one  a  G-ineh  pipe  and  the  other  a  4-inoh  pipe.  These  are  con- 
nected with  hydrants  on  the  premises  of  the  petitioner,  are 
kept  sealed  by  it,  and  are  only  intended  to  be  used  in  case  of 
serious  fire.    Upon  these  there  is  a  flat  rate  of  $25  per  annum. 

The  2-inch  pipe  supplies  water  for  use  in  tiie  mill  for  the 
purposes  of  sprinkling,  washing,  feeding  the  boiler,  and  for 
putting  out  fires.  The  president  of  the  box  company  testified 
that  the  business  is  very  hazardous,  that  the  particles  of  dry 
paper  fill  the  air  and  fall  upon  everything  in  the  factory  and 
ignite  like  gunpowder,  and  that  a  pipe  of  that  size  was  essential, 
there  being  as  many  as  fifteen  to  twenty  little  fires  started  in  the 
course  of  a  day. 

[1]  Since  this  rate  went  into  effect  in  1912,  before  the  creation 
of  the  Commission,  the  burden  of  proof  to  show  its  unreasonable- 
ness, if  there  be  any,  rests  upon  the  complainant.  There  is  also 
a  presumption  in  its  favor  which  must  be  overcome. 

[2]  The  contention  of  the  complainant  is,  in  the  first  place, 
that  there  is  no  right  under  our  legislation  permitting  a  water 
company  to  establish  a  minimum  rate.  The  Public  Service 
Company  provides  in  §  1,  article  III.,  that  it  shall  be  lawful 
for  every  public  service  company — 

''(c)  To  have  reasonable  rules  and  regulations,  subject  to 
existing  law  and  the  provisions  of  this  act,  governing  the  con- 
duct of  its  business  and  the  conditions  under  which  it  shall  be 
required  to  render  service. 

"It  may  require  the  payment  of  charges  in  advance,  the  malt- 
ing of  reasonable  minimum  payments  and  deposits  to  secure 
future  payments  of  such  charges ;  or  it  may  allow  discounts  for 
prompt  payments  of  the  same,  or  impose  penalti^  for  failure 
to  pay  promptly:  Provided,  That  such  advance  charges,  mini- 
mum payments,  deposits,  discounts,  or  penalties  are  reasonable 
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and  apply  equally  and  without  discrimination  or  preference  to  all 
shippers,  consumers,  and  patrons,  under  like  conditions  and 
under  similar  circumstances/' 

The  question  of  permitting  a  minimum  rate  to  be  charged  by 
water  companies  and  similar  public  utilities  has  been  before 
courts  and  Commissions  in  many  cases,  and  such  rate  has  been 
many  times  approved.  Water  can  only  be  supplied  by  means  of 
a  system  of  pipes  which  reach  the  premises  of  the  consumer,  by 
the  maintenance  of  a  force  of  some  kind  sufficient  to  impel  the 
movement  of  the  water,  and  by  the  construction  and  maintenance 
of  reservoirs  or  other  means  of  keeping  on  hand  the  necessary 
supply.  Apart  from  the  actual  furnishing  of  the  water,  the 
readiness  to  serve,  preceded  as  it  often  is  by  large  outlays,  and 
the  requirement  of  accumulated  capital,  is  in  itself  a  basis  for 
a  proper  compensatory  return  to  the  public  service  company. 
It  is  plain  that  in  addition,  the  minimum  rate  must  include 
the  compensation  for  the  water  actually  supplied.  Minimum 
rates  were  approved  by  the  New  Jersey  Commission  in  a  case 
involving  the  supply  of  water  (Re  Wildwood  Waterworks  Co. 
1  N.  J.  P.  U.  C.  R.  p.  628),  and  in  a  case  involving  a  supply 
of  light,  by  our  Commission,  in  Cauffiel  v.  Citizens^  Light,  Heat 
&  Power  Company,  Complaint  Docket  No.  237. 

See  also  Ladd  v.  Boston,  170  Mass.  332,  40  L.R.A.  171,  49 
N.  E.  627. 

[3]  The  complainant  urged  that  the  unreasonableness  of  the 
minimum  rate  charged  was  shown  by  comparison  with  those 
provided  for  in  the  terms  of  a  written  contract  made  between 
the  city  of  New  Castle  and  the  respondent's  predecessor  in  1907, 
and  renewed  by  the  respondent  for  a  period  of  ten  years  from 
January  1,  1912.  A  careful  examination  of  this  elaborate  agree- 
ment shows,  however,  that  it  was  intended  to  provide  only  for 
a  supply  of  water  to  the  municipality  for  public  uses  and  to 
domestic  consumers,  and  that  it  nowhere  undei-takes  to  make 
provision  for  a  supply  to  industrial  establishments.  The  water 
is  to  be  furnished  "for  city  and  domestic  purposes.^'  The  city, 
after  a  provision  for  certain  free  service,  is  to  pay  $7,000  per 
annum.  The  respondent  shall  not  charge  domestic  consumers 
beyond  the  following  rates : 

P.U.B1916C. 


Digitized  by 


Google 


IJEW  CASTLE  BOX  CO.  t.  NEW  CAenJi)  WATER  CO.  109 

Each  four-room  house  and  under,  per  year  . . . .  .^ « . .  $5.00 

Each  additional  room  above  four,  per  year 1.00 

Each  bathtub,  per  year 8.50 

Each  watercloset,  tank  pattern,  per  year •  •  3.50 

Waahstands,  eelf-clodng,  hot  or  cold,  per  year 1.00 

Washstands,  other  pat^ms,  per  year 2.00 

Sprinklers  for  lawns  or  streets,  per  1,000  sq.  feet 1.00 

It  is  further  provided  "no  water  service  of  any  kind  to  be 
lees  than  per  year  $5,"  and  "the  minimum  meter  rate  to  be 
$5  per  year."  While  the  words,  "private  consumers"  and  "the 
consumers  of  water  therein,"  are  each  used  once,  that  fact  can- 
not be  held  to  change  the  fundamental  character  of  the  agree- 
ment, which  is  limited  to  a  supply  for  public  and  domestic  uses. 
It  would  be  impossible  safely  to  rest  a  decision  upon  a  com- 
parison of  the  charge  of  $7,000  a  year  for  public  service,  or  the 
minimum  charge  for  domestic  service  with  the  minimum  charge 
for  a  2-inch  pipe  which  in  the  main  supplies  the  needs  of  a  large 
manufactory.  The  services,  quantity  of  water  required,  and  the 
other  circumstances  are  all  so  different  as  to  make  the  comparison 
of  little  value.  The  complainant  also  relied  upon  a  comparison 
of  the  minimum  rate  of  $192  per  year  upon  the  2*inch  pipe  with 
the  minimum  charge  of  the  respondent  upon  the  6  and  4  inch 
pipes  of  $28  per  year.  The  evidence,  however,  shows  that  these 
latter  pipes  were  emergency  pipes  running  to  hydrants  kept 
sealed  by  the  complainant,  not  in  fact  used  or  intended  to  be 
used  except  in  case  of  conflagration,  and  that  ioh  its  real  service 
it  depended  upon  the  2-inch  pipe,  used  fifteen  or  twenty  times 
a  day.  There  is  no  evidence  as  to  the  reasonableness  of  the 
charge  of  $28  per  annum.  This  review  covers  the  entire  case 
of  the  complainant. 

The  respondent  gave  evidence  to  show  that  on  a  cost  valuation 
of  its  property  it  received  a  return  of  4.44  per  cent  per  annum, 
and  on  a  reconstruction  valuation,  a  less  return.  There  was  no 
contradiction  of  this  evidence.  The  president  of  the  respondent 
company  testified  th&t  the  minimum  rate  charged  was  reasonable, 
and  that  the  principle  upon  which  it  was  based  was  reached  in  the 
following  manner:  A  rate  was  fixed  upon  a  half -inch  pipe,  and 
the  larger  sizes  of  pipe  were  increased  in  proportion  to  the  in- 
crease in  the  area  of  the  opening  of  the  pipe.  Thus  the  area  of 
a  2-inch  pipe  is  sixteen  times  the  area  of  a  half*inch  pipe.    It 
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is  contended  that  the  increase  of  the  supply  of  water  is  greater 
than  the  increase  in  the  area  of  the  pipe. 

The  strongest  evidence  in  the  case,  however,  is  a  paper  filed 
by  the  complainant  along  with  its  petition  purporting  to  be  "a 
statement  of  bills  rendered  by  New  Castle  Water  Company  to 
New  Castle  Box  Company  for  2-inch  meter  service  from  Jan- 
uary 1,  1911,  to  December  28,  1914."  This  statement  gives  the 
number  of  gall^DS  and  the  charges  paid  for  water  service  as 
shown  by  measuremeift  for  seventeen  quarters,  covering  suffi- 
cient time  to  enable  a  judgntot  to  be  formed.  The  average  per 
quarter  is  $62.24,  or  $14.24  mor^  than  this  minimum  rate. 

Upon  the  whole,  the  Commission  is'^ef,  the  opinion  that  there 
is  not  sufficient  evidence  before  it  to  justifyNin  interference  with 
the  present  established  rate,  and  that  the  comprint  ought  to  be 
dismissed.  ** 

\ 


PBNNSTIiVANIA  PUBLIC  SERVICE  COMMISSIOIT.        \ 

GLEN  EOCK  MOTOR  CLUB  ^ 

V. 

YORK  &  MARYLAND  LINE  TURNPIB:E  COMPANY. 

[No.  151;  CompUmt  Docket  No.  296.] 

Smrviee  —  rumpOcet  —  Braper    maintenance — New    oondUiona  —  i4n- 
ticipation  of  8ale  to  atate. 

A  company  is  not  relieved  of  its  charter  obligation  properly  to 
maintain  its  turnpike  by  new  conditions  increasing  the  cost  or  by 
anticipation  of  a  sale  to  the  state. 

[January  26,  1916.] 

Complaint  of  the  Glen  Rock  Motor  Club  of  tho  improper 
condition  of  the  turnpike  of  the  York  &  Maryland  Turnpike 
Company;  order  to  reconstruct  route  within  six  months  in  ac- 
cordance with  the  terms  of  charter. 

Appearances:  James  G.  Glessner  for  complainant;  R.  E. 
Cochran  for  respondent. 

Rilling,  Commissioner:     The  Glen  Rock  Motor  Club,  the 

complainant  in  this  case,  an  unincorporated  association,   was 
P.u.R.i9iec. 
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organized  for  the  mutual  benefit  of  its  members  and  for  the 
purpose  of  improving  the  highways  in  the  vicinity  of  Glen  Rock, 
Pennsylvania.  It  has  filed  a  complaint  against  the  York  & 
Maryland  Line  Turnpike  Company,  the  respondent,  alleging  the 
improper  c(mdition  of  the  turnpike  of  respondent  company.  The 
answer  of  respondent  allies  that  said  turnpike  is  generally  in 
a  good  condition  and  safe  for  public  travel,  and  is  kept  and 
maintained  in  proper  condition  to  meet  the  requirements  of  its 
charter. 

From  the  record  and  testimony  in  this  case  we  find  the  follow- 
ing facts: 

1.  The  respondent,  the  York  &  Maryland  Line  Turnpike 
Company,  was  incorporated  in  1807  for  the  purpose  of  construct- 
ing and  operating  a  turnpike  road  from  the  borough  (now  city) 
of  York,  Pennsylvania,  southwardly  about  17^  miles,  to  the 
Maryland  state  line. 

.  2.  That  the  turnpike  road  laid  out  and  constructed  by  the  re- 
spondent traverses  a  rolling,  hilly  portion  of  our  state  which  has 
now  become  well  populated,  and  said  turnpike  has  several  towns 
and  villages  along  its  route,  and  that  said  turnpike  road  at  its 
southern  termination  at  the  Maryland  state  line  connects  with  a 
Maryland  state  highway,  and  is  a  part  of  a  main  thoroughfare 
used  by  the  public  between  Baltimore,  Maryland,  and  York, 
Pennsylvania. 

3.  That  the  capital  stock  of  the  respondent  company  is  $80,- 
000,  the  shares  being  $100  each,  and  during  the  past  fifteen 
years  said  company  has  earned  over  and  above  the  amount  re- 
quired to  pay  its  toll  collectors  upwards  of  $75,000  in  tolls,  of 
which  sum  it  has  spent  for  maintaining  its  turnpike  $55,000  and 
paid  dividends  amounting  to  $20,000. 

4.  That  upon  the  passage  of  the  state  highway  act  the  respond- 
ent company,  believing  that  the  said  turnpike  road  would  be 
acquired  by  the  state  under  the  provisions  of  said  act,  ceased  to 
make  any  repairs  on  its  turnpike  road,  permitted  the  same  to 
become  and  remain  in  such  a  condition  that  it  did  not  meet  the 
needs  of  the  traveling  puWic,  and  resulted  in  the  complaint  in 
this  case  being  filed.  That  since  the  filing  of  said  complaint  the 
company  has  expended  about  $4,000  in  improving  said  turn- 
pike road,  but  that  said  turnpike  is  still  in  such  an  improper 
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condition  that  it  does  not  meet  the  needs  of  the  traveling  public, 
nor  does  the  present  condition  of  said  turnpike  comply  with  the 
requirements  of  the  charter  of  said  respondent. 

5.  That  by  the  charter  of  said  company,  as  found  in  §  No.  11, 
page  314,  of  the  act  of  1804,  it  is  provided  that  the  respondent 
*'shall  cause  a  road  to  be  laid  out,  of  50  feet  in  width,  and  at 
least  21  feet  thereof  to  be  made  an  artificial  road,  bedded  with 
wood,  stone,  gravel,  or  any  other  hard  substance,  well  compacted 
together,  and  of  sufficient  depth  to  secure  a  solid  foundation  to 
the  same;  and  the  said  road  shall  be  faced  with  gravel  or  stone, 
pounded,  or  other  small  hard  substance,  in  such  manner  as  to 
secure  a  firm,  and  as  near  as  the  materials  will  admit  of  it,  an 
even  surface,  and  so  nearly  level  in  its  progress,  as  that  it  shall, 
in  no  place,  rise  or  fall  moire  than  will  form  an  angle  of  4 
degrees  with  a  horizontal  line,  and  shall  forever  hereafter  main- 
tain and  keep  the  same  in  good  and  perfect  order  the  whole 
distance  aforesaid;  and  the  said  president,  managers,  and  con^- 
pany  shall  have  power  to  erect  permanent  bridges  over  all  the 
waters  crossing  the  said  road." 

6.  That  at  the  present  time  the  turnpike  road  of  respondent 
is  not  constructed  nor  maintained  as  required  by  its  charter  in 
that  it  is  not  constructed  of  sufficient  width.  That  large  stones 
are  permitted  to  remain  thereon,  that  the  roadbed  is  in  a  rough, 
unsafe  condition,  with  ruts  and  holes  therein,  and  large  and 
unnecessary  "water  breakers"  (so-called)  thereon,  that  the  same 
is  not  kept  properly  crowned  with  proper  material,  that  by  per- 
mitting the  water  to  run  along  the  center  thereof  and  by  reason 
of  the  use  thereof  the  center  of  the  roadway  is  lower  than  the 
sides,  and  rocks  and  stones  are  exposed  in  such  a  maimer  as  to 
impede  and  interfere  with  public  travel  thereon. 

The  respondent  turnpike  company,  together  with  many  others, 
was  chartered  in  the  early  part  of  the  nineteenth  century,  during 
the  period  when  our  commonwealth  was  in  the  early  state  of  its 
development.  These  turnpike  companies  were  intended  to  pro- 
vide improved  facilities  for  transportation  and  travel  over  the 
several  routes  designated  in  their  charter  throughout  our  state, 
and  wiere  of  great  convenience  and  benefit  to  the  inhabitants  of 
our  state  in  its  growth  and  development    These  companies  met 
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a  great  need  and  served  a  very  useful  purpose.  Many  of  them 
were  highly  profitable  to  the  owners,  while  some  did  not  provide 
the  revenue  anticipated.  In  later  years  many  were  abandoned, 
while  some  were  acquired  by  the  local  authorities,  and  at  the 
present  time  there  are  but  a  small  portion  of  the  original  number 
remaining. 

With  the  establishment  of  the  state  highway  department  and 
the  coming  of  the  automobile  as  a  means  of  public  travel,  the 
turnpike  companies  of  our  state  are  face  to  face  with  new  condi- 
tions which  must  be  met,  and  which  seriously  affect  their  cost 
of  maintenance  and  operation. 

The  state  highway  act  of  1911  provides  a  manner  in  which 

they  may  be  acquired  by  the  state.     In  the  present  case,  the 

stockholders  anticipating  the  purchase  by  the  state  have  not 

maintained  their  turnpike  as  required  by  their  charter,  and  such 

'  action  on  their  part  resulted  in  the  filing  of  this  complaint. 

Notwithstanding  the  new  conditions  with  which  tlie  turnpike 
companies  in  this  state  are  confronted,  it  is  just  as  necessary  and 
incumbent  upon  them  to  properly  construct  and  maintain  their 
turnpike  road  as  it  ever  was,  and  they  cannot  seek  to  avoid  the 
performance  of  their  charter  duties.  The  anticipation  of  a  sale 
to  the  state  does  not  justify  or  relieve  the  respondent  from 
properly  maintaining  its  turnpike  or  performing  the  duties  it 
owes  to  the  public 

The  spirit  of  good  roads  is  abroad  in  our  commonwealth.  The 
day  has  passed  when  poorly  constructed  and  maintained  high- 
ways will  be  permitted  or  endured.  If  the  present  conditions  in 
our  state  in  relation  to  the  construction  and  maintenance  of  its 
highways  are  such  as  to  render  the  respondent  company  less 
valuable,  its  (Stockholders  should  accept  the  conditions  as  th^y 
exist,  and  recognize  the  fact  that  progress  in  our  state  is  some- 
times made  at  the  sacrifice  of  some  private  interests. 

The  respondent  owes  a  public  duty  to  the  state,  and  that  duty 
should  be  performed  by  it.  The  respondent  has  not  furnished  to 
the  Commission  any  sufficient  reason  for  permitting  the  highway 
route  named  in  its  charter  to  become  or  remain  in  an  improper 
condition.  In  the  march  of  events,  new  methods  and  new  ideas 
take  the  place  of  old  ones,  and  this  is  true  in  the  maintenance  of 

highways  as  well  as  in  other  matters. 
P.U.R.1916C.  8 
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The  route  set  forth  in  the  respondent's  charter  is  an  important 
highway  in  our  state,  connecting  populous  centers,  and  the  public 
needs  require  that  it  be  placed  and  maintained  in  a  safe  and 
proper  condition  so  as  to  meet  the  needs  of  the  public  travel 
thereon.  The  charter  of  the  respondent  clearly  sets  forth  the 
manner  in  which  the  turnpike  of  respondent  should  be  con- 
structed and  maintained.  If  this  is  done,  this  highway  will  be 
of  great  service  to  the  traveling  public 

The  Commission  is  of  the  opinion  that  the  respondent  turn- 
pike company  should  make  the  necessary  arrangements  whereby 
it  will,  within  six  months  from  this  date,  reconstruct  the  route 
named  in  its  charter  in  accordance  with  the  terms  therein  speci- 
fied, and  thereafter  maintain  the  same  as  therein  provided. 


PSamSYIiTANIA  PUBLIC  SERVICE  COMMISSION. 

IN  RE  WEST  PENN  ELECTRIC  COMPANY. 
[No.  155;  Municipal  Contract  Docket  No.  196,  1915.] 

Monopoly  atkd  oontpetition  —  Electricity  —  Approval  of  franchise. 

A  franchise  for  an  electric  utility  operating  only  by  virtue  of 
charter  rights  in  a  township  in  which  a  competitor  similarly  operates 
will  be  approved,  where  the  latter  has  practically  developed  no  business, 
and  where  the  approval  will  not  deprive  the  latter  of  any  lawful  rights 
or  lead  to  competition  that  will  seriously  interfere  with  the  service  or 
investment  of  either,  both  operating  over  extensive  territory  of  which 
the  township  is  but  a  small  part. 

[January  26,  1916.] 

Application  of  the  West  Penn  Electric  Company  for  ap- 
proval of  a  franchise  ordinance  to  supply  electricity  in  Jefferson 
township  in  which  the  Duquesne  Light  Company,  a  protestant, 
operates;  granted. 

Appearances:  David  I.  McCahill  for  the  West  Penn  Electric 
Company;  A.  W.  Robertson  for  the  Duquesne  Light  Company. 

Brecht,  Commissioner:  This  is  an  application  of  the  West 
Penn  Electric  Company  for  approval  of  a  franchise  ordinance 
to  supply  electric  current  in  Jefferson  township,  Allegheny  coun- 
ty, Pennsylvania.  The  petition  filed  with  the  Commission  sets 
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forth  that  the  petitioner  is  a  corporation  *^organized  and  existing 
under  the  laws  of  the  state  of  Pennsylvania ;"  that  on  the  2d  of 
November,  1914,  the  township  of  Jefferson  granted  a  franchise 
authorizing  the  said  company  to  enter  upon  the  streets,  lanes, 
alleys,  and  highways  of  the  said  township  "for  the  purpose  of 
erecting  and  maintaining  poles  and  wires  that  may  be  necessary 
for  the  distributing  and  supplying  electric  light,  heat,  and  power 
to  the  inhabitants  of  the  said  township ;''  that  the  protestant,  the 
Duquesne  Light  Company,  "is  not  authorized  to  occupy  the 
streets  and  highways  of  said  township  for  the  purpose  of  doing 
business  therein  by  virtue  of  any  ordinance  or  franchise  granted 
by  said  tovraship,  under  the  act  of  June  6,  1907  ;'^  that  the  con- 
tract ordinance  of  the  West  Penn  Electric  Company  is  in  all 
respects  a  just  and  fair  contract,  and  the  rights  granted  there- 
under are  "necessary  and  proper  for  the  service,  accommodation, 
convenience,  and  safety  of  the  public.'^ 

Against  the  approval  of  this  petition  the  Duquesne  Light 
Company  filed  a  protest  in  which  it  is  alleged  that  the  protestant 
"is  duly  authorized  to  furnish  electric  service  to  the  public  in 
the  township  of  Jefferson,''  and  is  at  present  furnishing  "electric 
service  to  the  public  in  said  township;"  that  under  lease  it 
operates  the  property  and  franchises  of  the  Allegheny  County 
Light  Company,  which,  in  turn,  under  a  lease  controlled  the 
property  and  franchises  of  the  Monongahela  Light  &  Power  Com- 
pany, "including  the  poles,  wires,  and  other  equipment  in  the 
township  of  Jefferson,  All^heny  County,  Pennsylvania;"  that 
the  Monongahela  Light  &  Power  Company  was  incorporated  in 
1899  with  authority  to  transact  business  in  said  Jefferson  town- 
ship ;  that  on  the  6th  day  of  July,  1901,  the  said  Monongahela 
Light  &  Power  Company  was  given  permission  by  resolution 
of  the  supervisors  of  Jefferson  township  to  erect  "poles,  wires, 
and  electrical  fixtures  along  the  streets  and  roads"  of  said  town- 
ship; that  pursuant  to  Ae  foregoing  resolution  "the  Duquesne 
Light  Company  and  its  predecessors  in  title  have  furnished  elec- 
tric service  to  the  public"  in  said  township  for  more  than  nine 
years;  that  no  complaints  have  been  made  during  that  time  to 
the  company  of  '^inadequate  or  faulty  service;"  that  the  equip- 
ment of  the  protestant  now  owned  and  operated  in  said  township 

amounts  to  more  than  $2,600;  that  if  the  franchise  ordinance 
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of  the  W^t  Penn  Electric  Company  is  approved,  the  protestant 
^^would  suffer  irreparable  loss  and  damage." 

From  the  testimony  submitted  it  appears  that  the  petitioner 
and  the  protestant  have  each  at  present  erected  and  in  operation 
a  transmission  line  and  at  least  one  short  distribution  line  in 
Jefferson  tovi^nship.  The  transmission  line  of  the  West  Penn 
Electric  Company  extends  across  the  township,  a  distance  of 
10  or  12  miles,  to  points  beyond  the  township  lines,  and  has  con- 
nected with  it  a  short  distribution  line  from  which  eight  or  ten 
local  customers  are  served.  This  company  first  began  furnish- 
ing service  in  the  aforesaid  township  about  May,  1912. 

The  protestant  company  has  a  transmission  line  extending 
along  the  most  thickly  populated  portions  located  along  the 
Monongahela  river  in  the  eastern  and  southeastern  parts  of  the 
township,  and  has  also  installed  one  or  two  short-service  lines 
to  supply  consumers.  Its  plant  equipment  in  the  township  used 
in  furnishing  local  service  at  present,  according  to  the  testimony 
of  its  own  witness,  is  worth  approximately  $2,600;  and  the, 
company  now  supplies  fowr  or  five  customers  residing  in  Jeffer- 
son township.  Before  North  Clairton  borough  was  formed  in 
July,  1915,  the  Duquesne  Light  Company  had  about  $8,000 
worth  of  property  and  equipment  within  the  township  used  in 
supplying  local  service. 

In  1901,  when  the  Monongahela  Light  &  Power  Company, 
whose  rights  and  franchises  are  now  controlled  by  the  protestant, 
began  operations  in  Jefferson  township,  it  was  given  permission 
to  enter  upon  the  highways  of  the  township  by  resolution  of  the 
township  supervisors.  The  operations  of  the  protestant  and  its 
affiliated  companies  were  confined  at  the  banning  exclusively 
to  the  larger  villages  and  centers  of  population  of  the  said  toAvn- 
ship.  In  due  course  of  time  these  populous  centers  were  incorpo- 
rated into  boroughs,  and  whatever  property  equipment  had  been 
installed  in  the  township  at  those  points  passed  within  the  corpo- 
rate limits  of  the  different  boroughs  when  the  change  was  made, 
where  it  is  still  employed  in  furnishing  service. 

When  North  Clairton  became  a  borough  in  July,  1915,  it  left 
the  protestant  company  with  only  a  plant  equipment  alleged  to  be 
worth  approximately  $2,600  within  the  limits  of  the  township 
itself.    Upon  this  point  it  may  be  noted  that  the  municipal  repre- 
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sentative  of  the  proteetant  admitted  that  the  four  or  five  cus- 
tomers now  supplied  by  the  Duquesne  company  in  Jefferson 
township  were  secured  since  the  protest  in  this  case  was  filed 
with  the  Commission,  and  the  short  line  of  poles  erected  to  reach 
them  was  also  constructed  during  that  period. 

Four  years  ago  Jefferson  township  became  a  township  of  the 
first  class,  and  under  the  act  of  1907,  an  electric  light,  heat, 
and  power  company  intending  to  occupy  the  highways  must  ob- 
tain a  franchise  from  the  township  supervisors  before  it  can 
begin  to  erect  poles  and  wires  upon  the  streets  and  highways 
therein  to  supply  service  to  the  public.  A  franchise  ordinance 
was  granted  to  the  West  Penn  Electric  Company  in  November, 
1914,  to  erect  poles  and  wires  on  the  highways  of  Jefferson  town- 
ship for  the  purpose  of  supplying  electric  current  for  light,  heat, 
and  power  to  the  public.  That  ordinance  is  now  filed  with  the 
Commission  for  its  approval. 

At  the  time  the  aforesaid  action  was  taken  it  appears  that 
the  supervisors  were  considering  the  advisability  of  granting  the 
same  privilege  to  the  protestant,  but  finally  refused  to  extend 
the  franchise  to  both  companies  for  fear  that  there  might  be 
some  trouble  in  having  the  action  approved  by  the  Public  Service 
Commission  on  account  of  the  competitive  conditions  it  might 
create.  Thereupon  the  ordinance  was  granted  to  the  West  Penn 
Electric  Company  because  the  board  of  supervisors  thought  that 
company  was  "more  liberal  in  granting''  what  the  Board  de- 
manded than  the  protestant  company. 

In  view  of  the  very  meager  amount  of  business  developed  in 
Jefferson  township  by  the  protestant  since  it  first  entered  that 
territory  in  1901,  it  could  hardly  be  maintained  with  any  show 
of  reason  that  the  approval  of  the  contract  ordinance  now  pend- 
ing before  the  Commission  would  seriously  affect  the  present 
or  future  business  prospects  of  the  protestant  company  within 
said  township.  Moreover  such  approval  will  not  deprive  the 
protestant  of  any  rights  or  privileges  which  it  may  now  lawfully 
exercise  within  the  aforesaid  territory ;  nor  will  the  approval  of 
the  franchise  foster  such  competitive  conditions  as  would  serious- 
ly interfere  with  the  service  or  investment  of  either  company, 
since  both  of  them  are  operating  over  an  extensive  scope  of  terri- 
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tory  of  which  Jefferson  township  is  only  a  small  fractional  unit 
in  area  and  population. 

The  Commission  has  therefore  reached  the  cenclusion  that  the 
pending  contract  should  be  approved,  and  a  certificate  of  public 
convenience  issued  to  the  West  Penn  Electric  Company.  An 
order  to  this  effect  will  accordingly  be  issued. 


PENNSYLVANIA  PUBLIC  SERVICOB  COMMISSION. 

IN  RE  TOWAMENCIN  ELECTRIC  COMPANY. 

[No.  148;  Application  Docket  No.  353,  1915.] 

Monopoly  and  competition  —  Electricity  —  Invasion  of  territory  partly 
served  hy  outside  municipal  plant. 

An  electric  utility  will  be  permitted  to  operate  in  a  township 
whose  outskirts  are  served  by  an  outside  municipal  plant,  although 
the  territory  cannot  support  two  active  companies,  where  it  appears 
that  the  municipality  furnislies  service  only  from  surplus  current,  that 
its  service  cannot  be  easily  regulated,  that  its  present  service  will  not 
be  encroached  upon,  and  that  there  will  be  no  active  competition  as 
between  two  private  corporations. 

[January  26,  1916.] 

Application  of  the  Towamencin  Electric  Company  for  a 
certificate  of  convenience  evidencing  approval  of  its  incorpora- 
tion for  the  purpose  of  supplying  electricity  in  Towamencin 
township;  granted. 

Appearances:  C.  R.  Maguire  and  L.  R.  Button  for  peti- 
tioners; Samuel  D.  Conver  for  protestant. 

Brechty  Commissioner:  The  applicant  in  this  proceeding  is 
•  asking  for  a  certificate  of  public  convenience  evidencing  the  ap- 
proval of  its  incorporation  to  manufacture  and  supply  lights  heat^ 
and  power  by  means  of  electricity  to  the  public  in  Towamencin 
township,  Montgomery  county,  Pennsylvania.  The  petition  sets 
forth  that  "there  is  no  public  service  company  authorized  to 
furnish  light,  heat,  and  power"  in  said  township,  but  that  electric 
current  is  now  being  furnished  from  the  municipal  plant  of  the 
borough  of  Lansdale  to  "certain  farmers"  living  on  the  edge  of 
Towamencin  township,  adjacent  to  the  aforesaid  borough. 

A  protest  has  been  filed  by  the  borough  of  Lansdale,  alleging 
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among  other  things,  that  the  said  borough  "is  at  present  furnish- 
ing electric  cnrrent  to  certain  residents  of  the  township  of 
Towamencin ;"  that  for  the  purpose  of  furnishing  the  current 
there  now  exists  outside  of  the  borough  limits  approximately  3 
miles  of  line;  that  the  borough  aforesaid  is  furnishing  current 
to  residents  of  the  township  of  Towamencin  under  authority  of 
an  act  of  assembly,  and  has  obtained  the  consent  of  the  township 
authorities  as  required  under  said  act;  and  that  the  borough 
of  Lansdale  is  generating  "sufficient  current  to  warrant  it  in 
engaging  to  supply  current  outside  of  its  limits," 

The  township  of  Towamencin  is  a  township  of  the  second 
class,  and  lies  immediately  west  of  the  borough  of  Lansdale, 
being  adjacent  thereto.  The  township  is  lai^ly  in  the  form  of 
a  square,  having  an  area  of  about  8  or  9  square  miles,  and  has 
a  population  of  about  1,200,  consisting  chiefly  of  people  living 
in  a  farming  community.  Kulpsville,  situated  in  the  central  part 
of  the  township,  is  the  only  village  of  any  size  within  its  borders, 
and  has  a  population  of  about  300  people.  The  borough  of  Lans- 
dale has  a  population  of  about  4,000  in  round  numbers. 

At  the  several  hearings  held  in  the  matter,  counsel  for  both 
parties  in  interest  agreed  substantially  upon  the  following  items 
and  facts:  There  is  no  corporation  in  Towamencin  township 
supjdying  electric  current  at  present.  The  applicant  corporation 
is  to  be  financed  and  merged  with  the  Philadelphia  Suburban 
Gas  &  Electric  Company,  which  has  facilities  in  the  immediate 
vicinity  of  Towamencin  township.  The  village  of  Kulpsville, 
which  the  petitioner  is  chiefly  concerned  in  supplying  with  cur- 
rent, is  3  miles  from  the  borough  of  Lansdale.  The  borough  of 
Lansdale  has  been  furnishing  current  to  a  few  consumers  for 
running  motors  for  a  period  of  about  five  years.  On  the  18  th  of 
October  last,  the  supervisors  of  Towamencin  township  passed  a 
resolution,  giving  the  borough  of  Lansdale  the  right  to  make 
contracts  to  furnish  electricity  to  the  public  in  that  township. 
There  are  now  eight  consumers  in  the  aforesaid  township  living 
^4 thin  a  radius  of  1  mile  from  the  borough  line,  who  are  fur- 
nished with  current  from  the  mimicipal  plant  at  Lansdale. 
These  consumers  have  built  their  own  transmission  line  to  the 
borough  limits,  where  connection  is  made  with  the  plant  of  the 
borough  for  current.  It  was  also  held  that  the  township  of 
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Towamencin  is  too  sparsely  settled  to  afford  adequate  revenue 
for  two  electric  light  companies,  if  both  were  allowed  to  do  busi- 
ness in  that  territory. 

It  appears  that  the  borough  of  Lansdale  claims  to  get  its  rights 
to  furnish  electric  current  for  all  purposes  to  consumers  living 
outside,  under  the  clause  in  the  borough  act  of  May  14,  1915, 
which  provides  that  boroughs  may  make  contracts  for  supplying 
electricity  for  "commercial  purposes"  outside  of  their  respective 
limits.  Whether  the  protestant  is  authorized  under  the  pro- 
visions of  the  said  act  to  furnish  such  service  in  Towamencin 
township  as  it  proposes  need  not  be  determined  in  reaching  a 
conclusion  in  the  matter  before  us.  The  only  question  for  the 
Commission  to  determine  in  this  proceeding  is  whether  the  appli- 
cant shall  be  granted  permission  to  supply  electric  current  to  the 
public  in  the  aforesaid  township,  and  consequently  whether  the 
borough  has  the  right  or  is  denied  the  right  to  enter  the  territory 
under  the  act  of  May,  1915,  is  not  directly  involved  in  this  issue. 

Under  the  act  of  July  26,  1913,  the  public  service  rendered  by 
a  municipal  corporation  does  not  come  within  the  jurisdiction  of 
this  Commission,  and  in  consequence  consumers  receiving  such 
service  outside  of  the  municipality  have  no  protection  in  the 
matter  of  regulating  rates  and  service,  except  that  which  is 
afforded  by  the  borough  act  of  1915,  and  the  ordinary  channel 
of  the  courts.  Under  the  provisions  of  the  borough  act,  a  borough 
cannot  charge  outside  consumers  a  less  rate  than  is  charged  with- 
in the  borough  itself,  but  there  is  nothing  mentioned  in  the  said 
act  to  prevent  the  charge  of  a  higher  rate.  The  aforesaid  pro- 
vision will  likely  give  adequate  protection  as  to  rates,  but  in 
the  matter  of  service  and  facilities  the  consumer  has  no  redress 
save  through  the  ordinary  process  of  law. 

In  the  case  before  us,  if  the  Commission  should  decide  to  grant 
the  petition  of  the  applicant,  such  action  will  not  prevent  the 
protestant  from  continuing  doing  business  and  constructing  new 
facilities  if  the  borough  of  Lansdale  so  elects.  On  the  other 
hand,  if  the  application  be  refused,  the  protestant  \idll  have  a 
free  field  to  furnish  such  service  as  it  may  choose  to  offer,  and 
the  consumers  will  be  left  without  a  tribunal  to  r^ulate  the  rates 
and  services  which  may  be  established.  It  could  not  be  safely 
maintained  when  service  is  furnished  from  the  surplus  current 
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of  a  mtinicipal  plant,  that  the  same  diligent  effort  will  be  made  to 
develop  the  territory  and  install  facilities  within  the  reach  of 
everyone  desiring  service,  as  would  be  made  by  a  private  corpo- 
ration, since  the  latter  is  always  more  or  less  engaged'  in  seeking 
ways  and  means  of  pushing  forward  its  plant  operations. 

Admittedly,  the  township  in  question  is  too  sparsely  populated 
to  warrant  two  competing  companies  to  operate  within  its  limits, 
yet  in  this  instance  the  question  arises :  Is  an  auxiliary  service 
from  a  municipality  supplied  at  convenient  points  of  accessibility 
the  only  type  of  service  a  township  should  be  permitted  to  have 
when  the  opportunity  is  presented  of  giving  its  people  the  fa- 
cilities and  services  of  a  corporation  that  is  properly  equipped  to 
supply  adequate  current  under  proper  regulation?  Further- 
more, permitting  the  petitioner  to  enter  Towamencin  township 
to  construct  its  facilities  will  not  establish,  under  conditions  as 
they  now  or  will  then  exist,  the  active  competition  that  would 
be  developed  between  two  private  corporations  operating  in  that 
field. 

Apparently  the  eight  consumers  now  using  current  from  the 
municipal  plant  of  Lansdale^  and  who  are  living  within  a  radius 
of  1  mile  from  the  borough  line,  will  continue  to  be  served  from 
that  source  whether  the  application  pending  be  refused  or  ap- 
proved. Similar  service  is  supplied  from  the  same  plant  to  resi- 
dents living  adjac^it  to  the  borough  lines  in  three  other  town- 
ships. Counsel  for  applicant  also  stated  that  if  the  application 
be  approved,  petitioner  will  not  encroach  upon  the  territory  now 
occupied  by  these  eight  consumers,  and  consequently,  although 
the$e  men  put  up  their  own  lines,  they  will  not  be  required  to  bear 
any  loss  or  sacrifice  any  property,  should  such  approval  be 
granted. 

After  duly  considering  the  matter  in  all  of  its  aspects,  the 
Commission  has  reached  the  conclusion  that  the  application  of 
the  Towamencin  Light,  Heat,  &  Power  Company  should  be  ap- 
proved, and  a  certificate  of  public  convenience  be  issued  to  the 
said  corporation.  An  order  will,  accordingly,  be  so  issued. 
P.U.R.1016C. 
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BOROUGH  OF  HANOVER 

V. 

HANOVER  SEWER  COMPANY. 

(—  Pa.  — ,  96  Atl.  132.) 

Valuation  ^Reproduction  cost  less  depreciation  ^  Right  to  consider 
original  cost. 

1.  The  original  ooBt  of  a  sewer  system  may  be  considered  in  fixing 
the  reproduction  cost  less  depreciation  for  municipal  acquisition,  al- 
though such  element  is  not  controlling. 

Evidence  ^  Best  and  secondary '•^  Failure  to  produce  ^  Construction 
contract  ^  Evidence  of  original  cost, 

2.  Evidence  of  the  original  cost  of  a  sewer  system,  in  so  far  as  cov- 
ered by  a  construction  contract,  as  well  as  a  copy  of  the  contract,  is  ad- 
missible in  a  proceeding  to  fix  the  present  value  for  municipal  acqui- 
sition where  the  utility,  when  called  upon  for  the  original  contract, 
only  produces  an  agreement  which  throws  no  light  upon  the  subject. 

Depreciation -^  Sewers -^  Reproduction  cost  less  depreciation  ^  Con" 
dition  of  disposal  plant  and  manhole  bottoms, 

3.  Evidence  that  a  sewer  disposal  plant  was  not  in  good  working 
order,  and  that  manhole  bottoms  needed  repairs,  is  admissible  in  a  pro- 
ceeding to  fix,  for  municipal  acquisition,  the  reproduction  cost  leas  de- 
preciation of  a  sewer  system,  since  such  conditions  show  depreciation. 

Valuation -'Setvers^  Reproduction    cost    less    depreciation '^  Money 
outing  for  development  work, 

4.  A  sewer  company's  indebtedness  for  development  work  cannot  be 
considered  in  a  proceeding  to  fix  the  reproduction  cost  less  depreciation 
for  mimicipal  acquisition. 

Appeal  and  review  ^  Erroneous  admission  of  evidence '^  Failure  to 
review  request  to  strike, 

5.  In  a  proceeding  to  fix  the  present  value  of  a  plant,  there  is  no 
error  in  refusing  to  strike  out  doubtful  testimony  as  to  expenditures  for 
betterments,  where  it  is  admitted,  temporarily,  and  the  request  to 
strike  out  is  not  renewed. 

Valuation  —  Ooing  value  —  Deprivation  of  growing  husiness, 

6.  In  fixing  the  actual  value  of  a  sewer  system  at  the  time  it  is 
taken  over  by  a  city,  no  allowance  can  be  made  for  the  loos  of  a  grow- 
ing and  profitable  business  following  early  losses,  where  there  is  no 
showing  whether  early  losses  were  from  bad  management  and  where  the 
franchise  expires  when  the  plant  is  taken  over. 

[October  4,  1915.] 

From  a  judgment  of  the  Court  of  Common  Pleas  of  York 
County  for  plaintiff  in  a  proceeding  by  the  Borough  of  Hanover 
P.U.R.1916C. 
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to  fix  the  value  of  the  sewer  system  of  the  Hanover  Sewer  Com- 
pany, plaintiff  appeals  on  the  ground  that  adverse  rulings  result 
in  an  excessive  value  for  the  system;  reversed  and  new  trial 
awarded. 

Appearances:  John  L.  Eouse  and  T.  F.  Chrostwaite  for 
appellant;  William  Findlay  Brown  and  Cochran,  Williams,  & 
Kain  for  appellee. 

Potter,  J.,  delivered  the  opinion  of  the  court : 
[1,  2]  This  was  a  proceeding  to  ascertain  the  value  of  the 
sewerage  system  of  the  defendant  company,  which  was  taken 
over  by  the  borough  of  Hanover,  under  the  provisions  of  the  act 
of  assembly  of  April  19,  1901,  P.  L.  82,  which  authorizes  a 
municipality  to  acquire  the  property  of  a  sewer  company  upon 
payment  of  the  actual  value  thereof  at  the  time  of  taking.  As 
stated  by  counsel  for  appellee,  the  case  was  tried  upon  the  theory 
that  the  actual  present  value  of  the  physical  property  was  to  be 
determined  by  showing  the  cost  of  reproduction,  less  deprecia- 
tion. The  principle  is  unquestioned  that  proof  of  the  original 
cost  of  construction  of  a  public  utility  is  competent  evidence  to 
be  considered  as  an  element  in  ascertaining  present  value.  While 
not  controlling,  it  is  to  be  considered  with  other  elements  entering 
into  the  value.  This  is  the  doctrine  of  our  own  cases,  and  of  those 
in  the  Federal  jurisdiction,  as  well.  Thus  in  National  Water- 
works Co.  V.  Kansas  City,  27  L.RA.  827, 10  C.  C.  A.  653,  27  U. 
S.  App.  165,  62  Fed.  853,  Mr.  Justice  Brewer  held  that  the  orig- 
inal cost  of  the  works  should  have  been  shown  by  the  company  as 
an  aid  to  the  court  in  reaching  a  just  conclusion.  In  the  present 
case,  the  defendant  company,  when  called  upon,  failed  to  produce 
the  original  contract  for  the  construction  of  the  system,  which 
would  have  shown  the  prices  paid  for  the  labor  and  materials 
which  went  into  the  work.  An  offer  was  then  made  on  behalf  of 
the  borough  to  make  proof  of  a  copy  of  the  contract,  by  one  of 
the  engineers  who  was  in  active  charge  of  the  work  of  construc- 
tion. This  was  to  be  followed  by  proof  of  the  amount  of  labor, 
and  quantities  of  material  furnished  at  the  unit  prices,  so  that 
the  whole  offer  would  have  shown  the  cost  of  construction  of  the 
system,  in  so  far  as  it  was  covered  by  the  contract.  The  refusal 
of  offers  of  testimcmy  of  this  character  is.  made  the  subject  of  the 

P.U.R.1916C. 


Digitized  by 


Google 


124  PENNSYLVANIA  SUPREME  COURT. 

first  and  fourth  assignments  of  error.  The  testimony  was 
relevant  and  should  have  been  admitted  as  tending  to  show  the 
original  cost  of  construction,  which  was  an  element  to  be  con- 
sidered in  ascertaining  the  value  of  the  plant  The  paper  identi- 
fied as  exhibit  No.  1,  which  was  produced  by  defendant  company, 
was  in  no  sense  an  answer  to  the  call  of  counsel  for  plaintiff. 
It  set  forth  an  agreement  which  was  made  the  basis  of  a  greatly 
inflated  issue  of  bonds  and  stock,  but  it  had  nothing  whatever  to 
do  with  the  actual  cost  of  construction  of  the  sewer  system,  and 
threw  no  light  upon  that  subject.  In  the  absence  of  any  better 
evidence  of  the  cost  of  construction,  these  offers  on  the  part  of 
the  plaintiff  should  have  been  admitted.  The  first  and  fourth 
assignments  of  error  are  sustained. 

[3]  As  the  method  of  ascertaining  the  value  of  the  system 
consisted  in  ascertaining  the  cost  of  reproduction  less  depre- 
ciation, it  is  difficult  to  understand  why  the  court  below  rejected 
certain  offers  of  evidence,  by  the  plaintiff,  which  tended  to  show 
depreciation  of  the  system  at  the  time  the  plant  was  taken  over. 
If  the  disposal  plant  was  not  then  in  good  working  order  and 
required  reconstruction,  that  would  certainly  be  an  item  of  depre- 
ciation. If  the  condition  of  the  manhole  bottoms  was  such  at 
that  time  as  to  require  repair,  that  would  also  be  an  item  of 
depreciation.  Offers  of  evidence  as  to  these  matters  were  clearly 
relevant,  and  should  have  been  admitted.  They  were  offered 
as  separate  items,  and  apparently  to  make  clear  the  claim  for 
depreciation  of  the  system ;  if  the  amounts  were  included  in  other 
general  statements  that  could  have  been  shown  by  cross-exam- 
ination. The  second,  third,  and  thirteenth  assignments  of  error 
are  sustained. 

We  see  no  merit  in  the  sixth  and  seventh  assignments  of  error. 
The  testimony,  of  which  complaint  is  there  made,  is  that  of 
witnesses  who  were  all  apparently  well  qualified  to  give  evidence 
as  to  the  matters  of  which  inquiry  was  being  made. 

[4]  In  the  eighth  assignment  of  error  complaint  is  made  of 
the  admission  of  testimony  as  to  the  amount  of  money  which  the 
company  had  borrowed  and  was  owing  for  development  work. 
This  was  an  immaterial  matter.  The  question  to  be  ascertained 
was  the  value  of  the  system,  and  the  amount  of  the  company's 
indebtedness  had  nothing  to  do  with  that  question.     Its  admis- 

P.U.R.1916C. 
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sion  could  only  tend  to  confiiae  the  jury.  Whether  the  company 
used  cash  in  the  treasury  or  borrowed  money  to  pay  the  cost  of 
construction  would  make  no  difference.  This  assignment  is  there- 
fore sustained. 

[5]  In  the  t^ith  assignment  of  error,  complaint  is  made  that 
the  court  below  erred  in  refusing  to  strike  out  certain  testimony 
as  to  expenditures  for  betterments.  The  trial  judge  was  evi- 
dently in  doubt  as  to  the  propriety  of  admitting  the  evidence, 
the  witness  being  uncertain  as  to  the  application  of  the  money, 
but  he  finally  stated  that  he  would  allow  it  to  remain  for  the 
time  being.  Had  the  request  for  its  exclusion  been  renewed,  it 
might  have  been  granted.  In  the  absence  of  such  a  renewed 
request,  we  do  not  feel  that  the  trial  judge  should  be  deemed  to 
have  erred  in  tiiis  respect 

[6]  In  the  nineteenth  assignment  of  error,  complaint  is  made 
of  the  answer  of  the  court  below,  to  defendant's  eighth  point  for 
charge,  which  point  and  the  answer  were  as  follows: 

'T[f  the  jury  believes  that  the  sewers  were  constructed  by  the 
company  eleven  years  ago,  and  were  operated  at  a  loss  for  about 
ten  years,  since  when  the  system  has  been  operated  at  a  profit, 
and  that  the  company  has  incurred  an  indebtedness  of  about 
$135,000  to  pay  the  cost  of  construction,  operation,  and  the 
development  of  the  business  to  a  point  where  the  revenue  derived 
therefrom  is  suflScient  to  pay  operating  expenses  and  return  a 
profit,  then  the  jury  may  consider  such  facts,  and  determine 
whether  or  not  the  company  has  suffered  additional  loss  by  being 
deprived  of  a  growing  business  under  such  circumstances." 

The  point  was  answered  as  follows : 

"If  the  jury  find  from  all  the  evidence  the  facts  as  presented 
in  this  point,  then  the  point  is  aflSrmed." 

It  is  contended  by  counsel  for  appellant  that  there  was  not 

sufficient  testimony  upon  which  to  base  this  point,  and  that  under 

it  the  jury  was  permitted  to  include  the  amount  of  deficits,  or 

losses  in  the  business,  as  an  element  of  value  in  the  system.    It 

seems  to  us  that  the  point  is  open  to  this  latter  objection.     If 

the  going  value  of  a  concern  is  to  be  fixed  in  part  by  including 

losses  in  operation,  then  a  premium  may  be  placed  upon  poor 

judgment,  misfortune,  or  bad  management.    The  greater  the  loss, 

the  greater  would  be  the  value  of  the  plant  Such  a  theory  can- 
P.U.R.19160. 
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not  be  accepted  as  sound.  In  Appleton  Waterworks  Co.  v.  Rail- 
road Commission,  154  Wis.  121,  47  L.R.A.(N.S.)  770,  142  N. 
W.  476,  Ann.  Cas.  1915B,  1160,  the  supreme  court  of  Wisconsin 
says:  "The  actual  original  cost  of  establishing  the  business  of 
t,he  existing  plant  is  very  clearly  unsatisfactory  to  the  last  degree 
as  a  test  of  going  value,  because  it  may  have  been  wasteful  and 
extravagant'* 

This  observation  would  be  even  more  true  as  applied  to  losses 
incurred  in  the  operation  of  the  business. 

In  the  present  case  the  defendant  company  was  undoubtedly 
entitled  to  compensation  for  the  value  of  its  business  as  a  going 
concern  and  for  whatever  its  franchise  could  actually  be  shown  to 
be  worth.  But  it  must  be  remembered  that  it  had  no  perpetual 
privilege,  and  permission  to  operate  was  granted  to  it  only  under 
the  express  provisions  of  the  statute  which  empowered  the  mu- 
nicipality to  become  at  any  time  the  owner  of  the  sewerage  sys- 
tem, and  to  take  over  the  property  of  the  company,  by  paying 
the  actual  value  at  the  time  of  taking.  The  sewer  company  had 
the  right  to  carry  on  its  busings  in  the  borough  only  until  such 
time  as  the  munici[  nlity  chose  to  exercise  its  right  of  purchase. 
It  is  difficult  to  see  how  there  could  be  any  appreciable  amount 
of  value  in  such  a  determinable  franchise  as  that.  The  company 
must  be  regarded  as  having  accepted  the  privilege  of  constructing 
and  operating  a  sewer  system,  upon  the  condition  that  it  would 
sell  that  system  and  the  property  used  in  connection  therewith, 
to  the  municipality,  for  its  fair  and  reasonable  value,  at  the 
time  when  the  municipality  should  see  fit  to  take  it  over.  The 
point  in  question  ignored  these  features,  and  they  do  not  seem 
to  have  been  brought  to  the  attention  of  the  jury  in  any  other 
portion  of  the  charge.  We  sustain  the  nineteenth  assignment 
of  error,  and,  as  we  have  already  indicated,  the  first,  second, 
third,  fourth,  eighth,  and  thirteenth  assignments  are  also  sus- 
tained. 

The  judgment  is  reversed,  with  a  venire  facias  de  novo. 

Note. — After  the  reversal,  the  valuation  was  referred  to  the 
arbitration  of  three  enp:ineers  under  an  agreement  that  a  unanimous 
decision  would  be  final  and  preclude  any  appeal.  A  unanimous  de- 
cision, made  final  on  February  28,  1916,  was  made  by  the  arbi- 
trators : 
P.U.K.1916C. 
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We  have  carefully  considered  such  evidence  as  to  tiie  value  of  the 
property  of  the  Hanover  Sewer  Company  as  appears  in  the  appel- 
lant's paper  book,  filed  in  connection  with  the  trial  in  court  in 
March,  1914;  we  have  heard  such  additional  evidence  as  seemed 
desirable ;  we  have  carefully  considered  the  law  applicable  to  the  case, 
including  the  opinion  of  the  supreme  court,  filed  in  this  case  October 
24,  1915;  and  we  have  determined  the  fair  value  of  the  property  of 
the  Hanover  Sewer  Company  to  be  $85,400.  Including  the  $4,- 
587.85  mutnally  agreed  upon  by  the  representative  of  the  borough 
of  Hanover  and  of  the  sewer  company,  as  the  amount  due  for  ex- 
tensions since  the  original  trial,  the  total  value  determined  by  us 
is  $89,987.85. 

In  arriving  at  this  figure,  we  determined  from  the  evidences  given 
that  the  original  cost,  partly  actual  and  partly  estimated,  was  $67,- 
600.  We  have  figured  that  it  would  cost  $79,680  to  reproduce  the 
plant  of  the  sewer  company,  and  that  the  depreciation  on  the  exist- 
ing plants  has  been  $7,580,  giving  the  estimated  reproduction  value 
of  the  plant  as  $72,100. 

Alfred  E.  Forstall,  Farley  Gannett,  Ezra  B.  Whitman,  Arbitrators. 


phujIppinb  isi/ANds  board  of  pubmc  uthjITY 
commissioners. 

G.  VILLAFLOR  et  al. 
t;. 

COMPANIA  GENERAL  DE  TABACOS  DE  FILIPINAS  et  aL 

[Case  No.  134.] 

Rates  <-- Steamship  •^  Excess   of  what   the   traffic  will  hear -^  Out  of 
pocket  expense. 

A  ste&mBhip  himber  rate  of  more  tban  the  traffic  will  bear  will 
not  be  reduced  to  a  point  that  will  move  the  traffic  where  terminal  out- 
of-pocket  expenses  will  not  be  covered. 

[January  26,  1016.] 

Complaint  by  shippers  that  interisland  steamship  rates  on 
lumber  below  the  first  class  are  the  same  as  first  class  although  it 
IS  neither  as  heavy  nor  as  valuable ;  dismissed. 

By  the  Board:  This  case  is  before  the  Board  for  decision 
upon  a  complaint  by  various  lumber  dealers  of  Aparri,  province 
of  Cagayan,  against  the  rates  charged  bv  interisland  carriers 
on  lumber  of  the  second,  third,  and  fourth  groups^  on  the  ground 
P.U.R.1916C. 
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that  the  rate  on  these  inferior  grades  of  lumber  is  the  same  as 
that  of  the  first  group,  notwithstanding  the  difference  in  the 
value  thereof.  It  is  alleged  that  the  traffic  in  lumber  of  the 
inferior  groups  will  not  bear  the  present  rate.  It  is  also  alleged 
that  the  lumber  of  the  inferior  groups  is  not  as  heavy  as  tlie 
lumber  of  the  first  group,  and  therefore  should  not  bear  as  high 
a  rate. 

Inasmuch  as  the  only  interisland  carriers  operating  between 
Aparri  and  Manila  are  the  Compania  Oeneral  de  Tabacos  de 
Filipinas  and  Tnchausti  &  Company,  a  copy  of  the  complaint 
was  served  upon  these  two  companies  with  the  usual  requirement 
for  answer. 

Answer  was  filed  thereto  in  due  course  by  the  Philippine 
Shipowners  Association,  to  whom  the  complaint  had  been  re- 
ferred by  Tnchausti  &  Company  and  the  Compania  General  de 
Tabacos  de  Filipinas,  members  thereof,  to  the  effect  that  it  is 
impossible  for  shipowners  to  lower  the  present  rates  on  lumber 
of  the  inferior  groups. 

Upon  receipt  of  this  answer  the  case  was  set  for  hearing, 
and  the  hearing  took  place  before  Commissioner  De  Witt  of  this 
Board  on  the  1st  day  of  December,  1914.  In  the  course  of  the 
hearing,  certain  evidence  was  brought  out  making  necessary  an 
investigation  into  the  question  of  the  reasonableness  of  the  pres- 
ent rate  on  all  classes  of  lumber  between  Aparri  and  Manila, 
and  as  a  result  thereof  the  hearing  terminated  with  an  order 
requiring  the  two  respondent  companies  to  present  before  the 
Board,  within  thirty  days  from  the  date  thereof,  the  best  possi- 
ble operation  statement  for  the  year  1913,  for  their  steamships, 
Mauban,  Yizcaya,  and  Elcano,  showing  in  said  operation  state- 
ments the  charges  for  insurance,  depreciation,  and  the  propor- 
tionate part  of  general  expenses  of  administration  that  should 
be  assigned  to  each  of  said  ships,  together  with  a  statement  of  the 
basis  for  the  determination  of  such  proportion,  and  also  the 
proportionate  part  of  the  year  in  which  each  of  said  ships  plied 
on  the  route  between  Manila  and  Aparri,  and  the  number  of 
voyages  made  on  that  route. 

Instead  of  complying  with  this  order,  the  respondent  com- 
panies filed  a  long  exception  thereto  in  the  form  of  a  motion,  in 

which  it  was  prayed  that  said  order  be  recalled  and  revoked. 
P.U.R.i9iec. 
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This  motion  was  denied  by  order  of  the  Board  dated  January 
29,  1915,  and  in  addition  to  the  information  required  by  said 
order  the  respondent  companies  were  required  to  present  full 
and  detailed  information,  showing:  First,  daily  cost  of  opera- 
tion, supported  by  pr(^ec  and  detailed  schedule  showing  all  items 
entering  into  same;  second,  the  amount  of  lumber  and  logs  which 
may  be  loaded  per  day  under  conditions  prevailing  at  the  ports 
of  S.  Vicente,  Aparri,  and  Casabalanga  in  the  province  of  Caga- 
yan;  and  third,  the  amount  of  lumber  of  the  same  class  which 
•may  be  unloaded  per  day  in  Manila.  This  order  was  not  com- 
plied with,  as  a  result  of  which  this  Board  instituted  judicial 
proceedings  in  the  court  of  first  instance  in  the  city  of  Manila 
to  enforce  said  order.  During  tJie  pendency  of  these  proceed- 
ings and  on  the  7th  of  October,  1915,  the  respondent  companies 
filed  statements  complying  therewith,  on  the  understanding  that 
the  judicial  proceedings  would  be  dismissed,  and  the  proceedings 
were  accordingly  dismissed. 

From  the  evidence  presented  at  Ae  hearing,  and  from  the 
statements  fikd  by  the  respondents  in  compliance  with  the 
Board^s  order,  we  find  that  the  principal  lumber  of  inferior 
groups  produced  in  the  Aparri  district  is  oalantas,  which  is  lum- 
ber of  the  seeond  group  under  the  official  classification.  This  lum- 
ber is  shipped  in  logs  from  San  Vicente  and  Casabalanga,  both  in 
the  Aparri  district,  to  Manila  when  the  market  is  such  as  to  jus- 
tify shipment  thereof ;  tiie  rate  thereon  works  out  at  f"  11.05 
per  cubic  meter  from  San  Vicente  under  the  rates  prescribed  in 
order  No.  16  of  the  former  Board  of  Rate  Regulation,  and  volun- 
tarily filed  by  the  respondent  companies  with  this  Board  shortly 
after  its  organization;  the  market  price  thereof  in  Manila  at 
the  time  of  the  hearing  was  60  centavos  per  Spanish  cubic  foot, 
and  there  are  46.22  Spanish  cubic  feet  to  the  cubic  meter.  The 
cost  of  placing  this  lumb,er  in  the  Manila  market  is  as  follows, 
per  cubic  meter : 

Cutting    f  4.e22 

Arrastro 6.933 

Forestry  dues - .  J.12 

Freifi^t — San  Vicente  to  Manila 11.05 

Loading  at  San  Vicente 2.31 

Commiasions  k  deUvery,  Manila   w 3.70 

Total «1.73 

P.U.R.1916C.  ft 
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about  69  oentavos  per  Spanish  cubic  foot.  The  cost,  ex- 
clusive of  freight,  is  about  45  centavos  per  Spanish  cubic  foot,  and 
it  will  thus  be  seen  that  the  traffic  under  market  prices  prevailing 
at  the  time  of  the  hearing  will  not  bear  a  rate  of  more  than  10 
to  12  centavos  per  Spanish  cubic  foot,  or  about  1P6.66  jper  cubic 
meter.  The  present  rate  works  out  at  approximately  24  centavoA 
per  Spanish  cubic  foot. 

It  is  therefore  clear  that  the  traflSc  in  the  inferior  grades  of 
lumber  will  not  bear  the  present  rate. 

Would  such  a  rate  cover  the  actual  out-of-pocket  cost  to  the 
carrier  ?  On  the  whole,  we  are  of  the  opinion  that  this  outK)f- 
pocket  cost  is  fully  represented  by  the  delay  occasioned  the  ship 
in  loading  and  discharging  the  commodity  in  question.  Under 
the  figures  presented  by  the  respondents  it  is  shown  that  the  daily 
cost  of  operation  of  the  steamship  Vizcaya  from  1910  to  1914, 
inclusive,  ranged  from  ^=360  to  ¥"390, — of  the  steamship  Sorso- 
gon,  from  ?=360  to  ?=400, — of  the  Elcano,  ?=360, — of  the  Mau- 
ban,  ^485,— of  the  Isidore  Pons,  ?380,— of  the  P.  de  Sotolon- 
go,  ?^80, — and  of  the  C.  de  Filipinas,  ^=335.  Of  course,  the  cost 
of  operation  while  the  ship  is  loading  or  discharging  is  less  be- 
cause of  diminished  coal  and  oil  consumption;  but  we  shall  pro* 
eeed  on  those  figures  as  a  basis  for  determining  the  out-of-pocket 
cost  to  the  carrier  incurred  while  moving  the  lumber  in  ques- 
tion. The  respondent  Ynchausti  &  Company  states  in  its  return 
that  it  is  possible  to  load  and  discharge  approximately  60  logs 
daily.  The  respondent  the  Compania  General  de  Tabacos  de 
Filipinas  states  that  the  Mauban  loads  up  to  150  logs  a  day,  and 
the  P.  de  Sotolongo  is  able  to  load  only  10  or  20  Ipgs  a  day^ 
by  reason  of  less  suitable  equipment.  The  evidence  shows  that 
these  logs  average  4  meters  in  length  and  60  centimeters  square, 
thus  measuring  1.44  cubic  meters  each.  Assuming  an  average 
loading  and  discharging  capacity  of  60  logs  per  day,  this  works 
out  at  86.4  cubic  meters  per  day,  on  which  the  earnings  at  pres- 
ent rates  are  1?954.72.  The  operation  of  the  boat  for  the  two  days 
required  for  loading  and  unloading  will,  under  the  figures  given 
by  the  respondent  companies,  work  out  at  ?720.  It  will  thus 
be  seen  that  on  such  a  load  only  ?234.72  are  left  for  the  haulage, 
after  the  payment  of  the  terminal  or  out-of-pocket  expenses. 
These  figures  have  caused  us  to  conclude  that  the  present  rate  is 
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not  unreasonably  Mgb  under  conditions  prevailing  at  the  points 
of  loadings  and  that  if  the  rate  were  reduced  to  a  point  sufficiently 
low  to  enable  the  traffic,  in  question  to  move  it  would  necessarily 
be  reduced  to  a  point  below  the  present  out-of-pocket  expenses 
occasioned  the  carrier  in  moving  the  commodity  in  question  or 
about  50  per  cent. 

The  comparison  made  by  the  complainants  and  their  represen- 
tative during  the  hearing  with  rates  on  Hongkong,  while  inter- 
esting and  giving  rise  in  the  mind  of  the  Board  to  a  doubt  as  to 
the  reasonableness  of  the  rate  actually  in  force,  is  in  no  sense 
controlling.  The  variations  in  operating  expenses  and  in  loading 
facilities  at  Hongkong  account  largely  for  the  lower  Hongkong 
rata 

On  the  whole,  on  the  evidence  before  us  we  have  reached  the 
conclusion  that  it  is  useless  to  attempt  to  disturb  the  present  race. 
It  cannot  be  reduced  to  the  point  where  the  traffic  in  inferior 
grades  of  lumber  will  move  under  present  market  conditions  and 
still  cover  out-of-pocket  expenses  represented  by  terminal  delays. 
It  does  not  appear  in  itself  to  produce  an  unreasonable  return. 
If  loading  facilities  were  better  at  San  Vicente  and  Casabalanga, 
so  as  to  increase  the  daily  loading  capacity  of  the  ships  plying 
in  that  trade,  we  should  have  arrived  at  a  different  conclusion. 
We  are  not  convinced,  however,  that  under  present  conditions 
the  rate  complained  of  is  unreasonably  excessive. 

The  complaint  is  therefore  dismissed. 


RHOBE  ISIiAim  PUBI/IC  rTIIilTISS  COMHTSSTOIT. 

NEWPORT  &  PBOVIDEXCE  RAILWAY  COMPANY 

V. 

TOWN  COUNCIL  OP  THE  TOWN  OP  MIDDLBTOWN. 

[No.  32.] 

Service  —  Street  raUw<iys  —  Two  tnen  operation  of  care, 

A  rule  requiring  two  men  for  the  operation  of  an  electric  street 
car  in  a  town  is  reasonable,  although  traffic  fs  very  light. 

[February  4,  1916.] 
P.U.R.1916C. 
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Complaint  by  Newport  &  Providence  Railway  Company  tbat 
service  rules  prescribed  by  an  ordinance  of  the  Town  Council  of 
Middletown  are  unreasonable ;  dismissed. 

By  the  Commission:  On  November  26, 1915,  the  town  coim- 
cil  of  the  town  of  Middletown,  acting  under  the  authority  of  the 
franchise  agreement  entered  into  with  the  railway  company  on 
June  16,  1902,  passed  an  ordinance  as  follows: 

"Section  I.  It  is  ordained  by  the  town  council  of  Middletown, 
as  follows,  to  wit : 

"In  pursuance  of  the  power  and  authority  reserved  by  the 
town  coimcil  of  Middletown,  in  the  two  ordinances  passed  by  said 
town  council,  the  first  being  under  date  of  December  20,  1897, 
granting  to  the  Middletown  &  Portsmouth  Street  Railway  Com- 
pany permission  to  locate  its  tracks,  poles,  and  wires  in  certain 
streets  and  highways  in  the  town  of  Middletown,  for  the  opera- 
tion of  an  electric  street  railway,  and  the  second  bearing  date 
June  16,  1902,  granting  to  the  Newport  &  Bristol  Ferry  Railway 
Company  permission  to  locate  its  tracks,  poles,  and  wires  in  cer- 
tain streets  and  highways  in  the  town  of  Middletown,  for  the 
operation  of  an  electric  street  railway,  and,  by  virtue  of  the  au- 
thority conferred  by  the  general  laws  of  the  state,  the  following 
recited  rules  and  regulations  are  hereby  adopted,  and  declared  to 
be  in  full  force  and  effect,  from  and  after  the  1st  day  of  January, 
A.  D.  1916,  and  all  street  railway  companies  now  operating  elec- 
tric cars  within  the  highways  of  the  town  of  Middletown  are 
hereby  notified,  required,  and  directed  to  observe  and  conform  to 
said  rules  and  regulations,  to  wit : 

"Rule  I.  No  electric  car  shall  be  operated  within  the  highways 
of  Middletown,  iinleas  the  9aine  shall  be  in  good  working  order 
readily  stopped  or  started,  the  brakes  and  other  appliances  in 
condition  to  be  easily  and  effectually  applied,  and  capable  of 
meeting  any  emergency.  No  car  in  a  disabled  condition  shall  be 
propelled  by  its  own  motor  through  the  highways  of  Middletown. 
During  the  night  season  all  cars  shall  be  sufficiently  lighted  to 
indicate  their  location  in  the  highway,  and  cars  shall  not  be  sta- 
tioned in  the  highway  in  the  nighttime  without  being  lighted. 

"Rule  II.  Between  the  Newj^ort  line  and  the  Two  Mile  Corner 
cars  shall  not  be  operated  at  a  rate  of  speed  exceeding  20  miles 
per  hour. 
P.I\R.1»16C. 
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''In  approaching  a  crossing  a  whistle  shall  be  blown  and  the 
car  slowed  up.  At  the  One  Mile  Comer,  Two  Mile  Corner,  and 
at  Portsmouth  line  cars  shall  be  stopped. 

'^In  descending  hills  the  speed  of  the  car  shall  be  reduced  to  a 
limit  not  exceediiig  20  miles  per  hour. 

'^nle  III.  No  ear  shall  foe  operated  within  the  highways  of 
Middletown,  unless  attended  by  two  competent  men,  one  of  whom 
shall  be  a  trained  motorman  duly  instructed  in  the  art  of  operat- 
ing an  electric  ear,  and  capable  of  running  and  eontnoUing  the 
same  under  any  and  all  conditions.  This  rule  shall  apply  to  work 
cars  as  well  as  to  passenger  cars. 

"Rule  IV.  No  employee  of  any  street  railway  corporation 
shall  operate  or  run  cars  in  the  highways  of  Middletown  contrary 
to  the  provisions  of  tiiis  ordinance. 

"Any  such  employee  violating  the  provisions  of  this  ordinance 
shall  for  each  ofFense  be  fined  not  exceeding  $20,  to  be  recovered 
by  complaint  and  warrant  before  any  court  of  competent  juris- 
diction, to  the  use  of  the  town. 

"Rule  V.  It  shall  be  the  duty  of  the  toAvn  sergeant  and  police 
constables  of  the  town  to  attend  to  the  enforcement  of  this  ordi- 
nance, and  to  complain  of  and  prosecute  to  final  judgment  all 
violations  hereof." 

The  railway  company  on  December  29,  1915,  filed  its  com- 
plaint, setting  forth  that  the  rules  prescribed  in  said  ordinance 
were  unreasonable,  in  some  respects  impossible  of  fulfilment, 
and  wotild  tend  to  the  great  injury  and  inconvenience  of  the  rail- 
way and  its  patrons,  and  requested  that  the  Commission  de- 
termine the  reasonableness  of  said  rules  in  the  exercise  of  the 
powers  granted  under  §  51  of  the  Public  Utilities  act,  viz.: 

"Sec.  51.  Every  franchise  granted  to  any  public  utility  by 
any  town  or  city  and  all  contracts,  ordinances,  rules,  regulations 
and  orders  entered  into  or  made  by  any  town  or  city  regulating 
the  use  and  enjoyment  of  rights  and  franchises  granted  to  any 
public  utility  under  the  provisions  of  any  general  or  special  law, 
shall  be  subject  to  the  continuing  control  of  the  Commission  in 
the  exercise  of  the  powers  enumerated  in  this  act,  and  during  the 
existence  thereof,  every  such  franchise,  contract,  ordinance,  rule, 
regulation  and  order  shall  be  deemed  to  include,  and  be  subject 
to,  the  exercise  of  the  Commission  of  any  and  all  of  the  powers 
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of  regulation  provided  for  in  this  act."  R  I.  Public  Laws  1912^ 
chap.  795. 

Upon  the  hearing  the  issue  was  narrowed  to  the  reaaonableness 
of  rule  III. : 

"No  ear  shall  be  operated  within  the  highways  of  Middletown, 
unless  attended  by  two  competent  men,  one  of  whom  shall  be  a 
trained  motorman  duly  instructed  in  the  art  of  operating  an 
electric  car,  and  capable  of  running  and  controlling  the  same  un- 
der any  and  all  conditions.  This  rule  shall  apply  to  work  cars 
as  well  as  to  passenger  cars." 

The  Newport  &  Providence  Railway  Company  operates  a 
single  track  street  railway  with  turnouts,  about  12  miles  in 
length,  between  Washington  square  in  the  city  of  Newport  and 
Bristol  Ferry,  in  the  town  of  Portsmouth,  through  the  city  of 
Newport  and  the  towns  of  Middletown  and  Portsmouth,  to- 
gether with  a  ferry-boat  connection  to  the  town  of  Bristol.  It 
also  operates  a  line  1  mile  in  length  from  Washington  square  to 
the  United  States  Naval  Training  Station  in  Newport,  called  the 
^^Training  Station  Line." 

Exclusive  of  Sundays  and  holidays,  two  double-truck  cars  are 
operated  on  tlie  main  line,  maintaining  an  hourly  schedule,  pass- 
ing in  front  of  the  car  barn.  Upon  Sundays  and  holidays  a  half- 
hoirrly  schedule  is  maintained  on  the  main  line.  Upon  the  Train- 
ing Station  Line  only  one  car  is  operated,  making  thirty-three 
round  trips  daily. 

Travel  is  light  in  the  winter  time,  readings  taken  of  the  pas- 
sengers boarding  the  cars  at  Bristol  Ferry  from  December  16, 
1915,  to  January  15,  1916,  showing  an  average  of  7.3  passengers 
per  car. 

The  Training  Station  Line  for  the  month  of  January,  1915, 
showed  an  average  of  ten  passengers  carried  to,  and  nine  passen- 
gers from,  the  station  per  car. 

The  railway  company  has  $300,000  of  bonds  and  $300,000  of 
stock  outstanding,  has  never  paid  any  dividends  on  its  stock,  and 
has  made  extraordinary  expenditures  out  of  earnings  in  1913- 
14r-15,  totaling  $48,761,  which  have  practically  eliminated  its 
surplus. 

After  correspondence  with  various  street  railway  companies, 

copies  of  which  were  presented  at  the  hearing,  the  company  on 
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N^ovember  7, 1915,  commenced  the  operation  of  a  one  man  car  on 
the  Training  Station  Line,  and  on  December  1,  1915,  commenced 
a  similar  operation  on  the  main  line  between  Newport  and  Bris- 
tol Ferry. 

The  cars  were  remodeled  with  folding  doors  and  steps  con- 
trolled by  a-  lever  operated  by  the  motorman,  and  the  rear  doors 
kept  closed  while  the  car  was  in  operation*  It  did  iK>t  appear 
that  the  rear  door  could  be  opened  except  by  breaking.  The 
motorman  has  a  fare  box  and  acts  as  conductor,  selling  fare-zone 
tickets  or  slips,  of  different  colors  indicating  the  number  of  zones 
covered,  the  passenger  paying  his  fare  upon  entering  and  surren- 
dering the  ticket  or  slip  upon  leaving  the  car. 

The  company  defended  such  operation  upon  the  ground  that 
the  traffic  was  very  light  and  the  possibility  of  accident  remote, 
and  laid  particular  stress  upon  the  experience  of  other  roads 
where  platform  accidents  had  been  greatly  reduced  under  such 
operation. 

We  are  convinced  from  the  testimony  introduced  and  from 
our  investigation  of  the  matter  that  the  risks  of  operation  of 
electric  cars  would  be  greatly  increased  under  such  a  system  of 
operation,  especially  in  view  of  the  dangers  resulting  from  the 
very  large  increase  of  motor  traffic  upon  the  public  highways. 

The  attention  of  the  motorman  should  be  directed  entirely  to 
the  operation  of  his  car. 

No  matter  what  rules  may  be  adopted  to  govern  one  man 
operation,  the  combination  of  duties  would  tend  to  develop  care- 
less habits  on  the  part  of  motormen. 

It  is  therefore  ordered  that  the  petition  be  dismissed. 

Public  Utilities  Commission,  William  C.  Bliss,  Samuel  E. 
Hudson,  Bobert  F.  Rodman,  Commissioners. 


CAIiTPORNIA  RAHiROAD  COMMISSION. 

IN  EE  GAEL  C.  BELL  et  al. 

[Decision  No.  3101;  Application  No.  1015.1 

OonsoUdation,  merger t  and  sale  —  Telephones  —  Price  not  binding  on 
rate'fixing  bodies. 

The  purchase  of  a  telephone  system,  made  without  the  consent  of 
P.U.R.1916C. 
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the  Commission,  at  a  price  in  excess  of  its  value,  may  be.apf»royed  iiprni 
condition  that  neither  the  Commission  nor  any  other  rate-fixing  body 
shall  be  bound  by  the  selling  price. 

[February  16,  1916.] 

Application  of  Carl  0.  Bell  and  John  L.  Butler  for  anthoritv 
to  sell  the  Colfax  Telephone  Exchange  and  a  one-half  interest  in 
the  telephone  line  to  Iowa  Hill  to  Mrs.  S.  K.  Morrison  for 
$3,500;  granted  upon  condition  that  the  purchase  price  shall  not 
affect  the  valuation  of  the  property  for  rate-fixing  purposes. 

By  the  Commission:  This  is  an  application  on  behalf  of 
Carl  6.  Bell  and  John  L.  Butler,  hereinafter  designated  and 
referred  to  as  the  owners,  for  authority  to  sell  for  $3,500  to  Mrs. 
S.  K.  Morrison,  and  on  behalf  of  Mrs.  S.  K.  Morrison  for  au- 
thority to  purchase,  the  Colfax  Telephone  Exchange  in  the  city 
of  Colfax,  Placer  county,  and  a  one-half  interest  in  the  telephone 
line  to  Iowa  Hill  in  said  county. 

A  public  hearing  was  held  in  Colfax  on  February  3,  1916, 
and  from  the  evidence  it  appears  that  the  owners  have  kept  no 
books  or  records  of  the  costs  of  materials  or  labor,  nor  have  they 
filed  any  annual  reports  with  this  Commission  as  prescribed  by 
law.  This  condition  of  affairs,  while  not  caused  by  intentional 
violation  of  the  law,  has  rendered  it  impossible  to  form  any 
accurate  estimate  of  the  amount  of  capital  which  has  been  actual- 
ly invested  in  the  property. 

The  exchange  has  been  transferred  a  number  of  times  during 
its  brief  existence,  and  the  following  sunmiary  of  these  transfers 
may  be  of  value  as  throwing  some  light  upon  the  history,  the 
growth,  and  the  average  age  of  the  plant : 

(a)  Bought  by  John  L.  Butler  from  Pacific  Teiephont  k  Telegraph 
Company  in  1905  or  1906,  16  subscribers $    600 

(b)  Bought  by  J.  B.  McCleary  from  John  L.  Butler  in  1910,  21  sub- 
scribers        1,200 

(c)  Bought  by  the  present  owners  from  J.  B.  McCleary  on  May  22, 
1913,  48  subscribers 2,000 

This  last-mentioned  sale  was  approved  by  an  ex  parte  order 
of  this  Commission  (decision  No.  680,  reported  in  vol.  2,  opin- 
ions and  orders  of  the  Kailroad  Commission  of  California,  p. 
938)  without  passing  upon  the  valuation  of  the  property  or  upcm 
the  reasonableness  of  the  purchase  price. 

In  June,  1916,  Mrs.  S.  K.  Morrison,  who  is  the  sister  of 
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ftppHcant,  Carl  G.  Bell^  paid  the  owners  $3^500  as  the  purchase 
price  for  the  Colfax  Telephone  Exchange,  which  now  has  75  sub- 
scribers, and  their  one-half  interest  in  the  Iowa  Hill  line,  with- 
out applicants  having  taken  the  precaution  of  obtaining  the 
authorization  of  this  Commission  for  the  proposed  transfer;  and 
applicants  are  now  coming  before  this  Commission  at  this  rather 
late  date  to  obtain  its  authority. 

The  exchange  at  present  comprises  about  seveptj-five  tele- 
phones, with  connections  with  the  Pacific  Tel^hone  i^  Telegraph 
Company's  system,  Colfax  Suburban  Telephone  Company  (a  so- 
called  "fanner's  line"),  and  with  the  Iowa  Hill  line,  together 
with  all  connections,  permits,  lines,  poles,  and  fixtures  belonging 
to,  or  appurtenant  to,  the  telephone  plant  of  said  Bell  and  Butler 
in  the  said  city  of  Colfax. 

From  the  evidence  it  appears  that  the  purchase  price  of  $3,500 
already  paid  by  Mrs.  S.  K.  Morrison  is  considerably  in  excess  of 
the  value  of  the  property  to  be  transferred,  and  in  granting  this 
application  it  must  be  distinctly  understood  that  neither  this 
Commission  nor  any  other  rate-fixing  body  shall  in  any  manner 
be  bound  by  the  selling  price  of  said  property. 


BfASSAC?HrSETTS  PUBLIC  SERVICE  COMMISSION. 

IN  BE  LOWELL  &  FITCHBXIEO  STBEET  RAILWAY 
COMPANY. 

[P.  S.  C.  986,  987.1 

Crossings '-Con^trtict ion  of  railway  at  grade  over  railroad, 

1.  Street  railway  companies  whose  lines  terminated  on  either  side 
of  a  railroad  were  authorized  to  connect  their  tracks  along  a  highway 
crossing  the  railroad  at  grade,  where  the  conaectiom  would  enable 
patrons  to  make  a  continuous  trip  within  a  town  for  a  single  fare,  the 
▼iew  was  unobstructed,  stops  at  an  adjacent  station  reduced  the  speed 
of  all  trains,  and  traffic  conditions  did  not  warrant  a  change  of  grade. 

Crossings '^  Railteap  at  grade  over  railroad  ^  When  permitted, 

2.  The  Massachusetts  Commission  will  not  permit  the  construe- 
tion  of  an  electric  railway  at  grade  across  a  railroad,  under  §  21  of 
part  I.  of  chapter  463  of  the  Acts  of  1906,  unless  the  advantages  clearly 
and  largely  outweigh  the  disadvantages. 

[February  2,  1916.] 
P.U.K.19160. 
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Application  for  a  certificate  that  the  location  of  tracks  of  the 
Lowell  &  Fitchburg  Street  Railway  Company  in  Main  street  in 
the  town  of  Ayer  was  consistent  with  the  public  interests,  and 
for  an  order  authorizing  the  railway  to  cross  the  tracks  of  the 
Worcester,  Nashua,  &  Portland  division  of  the  Boston  &  Maine 
Railroad  at  that  place ;  location  approved  and  permission  to  cross 
granted  upon  conditioii  that  only  one  track  be  constructed ;  that 
the  crossing  be  constructed  and  maintained  by  the  street  railway 
company;  that  the  street  railway  station  an  employee  at  the 
crossing  to  warn  and  direct  traffic  in  addition  to  safeguards  re- 
quired by  law ;  that  such  further  safeguards  as  may  be  hereafter 
ordered  will  be  installed ;  that  the  right  to  maintain  the  crossing 
shall  cease  upon  the  abolition  of  the  highway  grade  crossing  and 
in  any  event  on  February  1,  1920. 

By  the  Commission:  These  were  two  separate  petitions  of 
the  Lowell  &  Fitchburg  Street  Railway  Company, — one  for  the 
approval  of  the  location  granted  by  the  selectmen  of  Ayer,  and 
the  other,  under  §  21  of  part  I.  of  chapter  463  of  the  Acts  or 
1906,  for  consent  to  construct  its  railway  across  the  tracks  of  the 
Boston  &  Maine  Railroad  at  this  point  at  grade.  As  they  have 
certain  aspects  in  common,  these  petitions  were  heard  jointly. 

[1]  The  present  easterly  terminus  of  the  location  of  the  Fitch- 
burg &  I-eominster  Street  Railway  is  in  Main  street  in  the  town 
of  Ayer,  about  60  feet  from  the  point  where  the  main  tracks  of 
the  Worcester,  Nashua,  &  Portland  division  of  the  Boston  & 
Maine  Railroad  cross  at  grade.  The  present  westerly  terminus 
of  the  location  of  the  Lowell  &  Fitchburg  street  railway  is  in 
the  same  street,  on  the  opposite  side  of  the  tracks,  and  at  the 
same  distance  from  the  crossing.  The  Lowell  &  Fitchburg  com- 
pany has  been  granted  by  the  selectmen  of  Ayer  an  extension  of 
its  location  in  said  Main  street  across  the  tracks  of  the  railroad 
to  the  easterly  terminus  of  the  Fitchburg  &  Leominster  railway, 
and  now  asks  for  the  approval  of  this  location,  and  consent  to  the 
construction  of  its  tracks  across  the  tracks  of  the  steam  railroad 
at  grade,  thereby  connecting  the  two  street  railway  lines  physi- 
cally and  making  possible  through  routing  of  cars. 

The  advantages  to  be  derived  by  this  connection,  as  pointed 

out  by  those  who  appeared  in  favor  of  these  petitions,  would  be 

the  avoidance  of  the  change  of  cars  in  Ayer,  and  the  fact  that 
P.U.R.1916C. 
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patrons  of  these  railways  would  then  be  able  to  ride  from  one 
part  of  the  town  to  the  other  for  one  fare  where  they  now  pay 
two.  It  also  appears  that  the  railroad  station  at  Ayer  is  only 
<9ome  300  feet  sonth  of  the  crossing,  and  that  all  passenger  trains 
on  this  line  stop  there,  so  that  the  speed  of  trains  at  the  crossing 
is  not  great  It  is  also  true  that  the  view  in  either  direction, 
from  the  point  where  the  flagman  is  stationed,  is  good. 

[2]  Section  21  of  part  I.  of  chapter  463  of  the  Acts  of  1906, 
under  which  the  consent  of  the  Commission  to  the  crossing  at 
grade  is, asked,  is  as  follows: 

"A  street  railway  diall  not  be  constructed  across  the  tracks  of 
a  railroad,  nor  shall  a  railroad  be  constructed  across  the  tra^ 
of  a  street  railway  at  the  same  level  therewith,  witJiout  the  con- 
sent of  the  Board  of  Railroad  Commissioners." 

It  was  originally  §  1  of  chapter  426  of  the  Acts  of  1896,  and 
was  enacted  by  the  general  court  upon  the  recommendation  of  the 
Board  of  Railroad  Commissioners,  a  recommendation  which  ap- 
pears upon  page  123  of  its  26th  annual  report  (1894),  and  which 
was  as  follows: 

"The  Board  again  calls  attention  to  the  need  of  legislation  in 
regard  to  the  crossing  of  railroads  and  electric  street  railways 
on  the  same  level.  It  seems  little  less  than  absurd  to  pursue 
further  the  costly  policy  of  trying  to  get  rid  of  the  grade  cross- 
ings of  railroads  with  highways,  the  commonwealth  contributing 
heavily  to  the  expense,  while  the  crossings  of  steam  and  electric 
roads  at  grade  are  multiplying  on  every  hand  without  any  sys- 
tematic regulation  or  effective  restraint." 

Since  the  passage  of  this  statute  it  has  been  rigidly  adminis- 
tered, and  new  crossings  of  railroads  and  raOways  at  grade  have 
seldom  been  permitted,  and  only  where  the  advantages  seemed 
clearly  to  largely  outweigh  the  disadvantages.  In  the  present 
case,  the  situation  is  such  that  to  carry  the  tracks  of  the  street 
railway  either  over  or  under  the  tracks  of  the  steam  railroad  does 
not  seem  to  the  Commission  practical,  unless  the  present  highway 
grade  crossing  is  abolished  at  one  and  the  same  time.  The  cost 
of  this  would  be  so  great,  and  the  benefits  to  be  derived  so  dis- 
proportionate to  the  expense,  when  the  traffic  over  the  crossing 

and  the  conditions  surrounding  it  are  considered,  that  it  will 
P.U.R.1916C. 
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probably  be  some  considerable  period  of  time  before  such  an 
abolition  is  undertaken. 

In  view  of  the  conditions  herein  stated,  therefore,  and  to  serve 
the  present  necessity  and  convenience  of  the  public,  the  Commis- 
sion feels  that  it  is  justified  in  permitting  an  exception  to  the 
general  rule  indicated  by  the  statutes,  and  will  autlumze  the 
crossing  of  the  tracks  at  grade,  but  only  subject  to  the  express 
limitations  and  restrictions  set  forth  in  this  order. 

It  is  therefore  ordered  that  the  Commission  hereby  certify 
that  the  location  for  the  tracks  of  the  Lowell  &  Fitchbui^  Street 
Kailway  Company  in  the  highway  known  as  Main  street  in  the 
town  of  Ayer,  established  under  an  order  of  the  selectmen  of 
said  town  dated  May  3,  1915,  a  copy  of  which  order,  with  accom- 
panying plan,  is  on  file  in  this  office,  is  consistent  with  the  public 
interests. 

And  it  is  further  ordered  that  the  consent  of  the  Commission 
be  hereby  given  to  the  construction  by  the  petitioner  of  its  street 
railway  track  across  the  tracks  of  the  Worcester,  Nashua,  &  Port- 
land division  of  the  Boston  &  Maine  Railroad  at  the  same  grade 
therewith  upon  Main  street  in  the  town  of  Ayer,  as  shown  upon 
a  plan  on  file  in  this  office,  subject  to  the  following  conditions 
and  regulations: 

1.  There  shall  be  but  one  street  railway  track  across  the  rail- 
road tracks  at  this  place. 

2.  The  crossing  shall  be  constructed  and  maintained  by  and 
at  the  cost  of  the  street  railway  company  in  a  manner  satisfac- 
tory to  the  railroad  company,  or,  if  the  parties  do  not  agree  in 
regard  thereto,  in  such  manner  as  shall  be  prescribed  by  the 
Commission. 

3.  The  street  railway  company,  in  addition  to  other  precau- 
tions and  safeguards  required  by  law  or  rules  and  regulations, 
shall  at  its  own  cost  place  and  maintain  at  said  crossing,  during 
all  that  portion  of  each  day  or  night  within  which  it  runs  cars 
over  said  crossing,  a  competent  and  reliable  man,  whose  sole  duty 
it  shall  be  to  see  that  the  said  crossing  and  the  overhead  con- 
struction thereat  are  in  good  repair  and  working  order,  to  keep 
himself  informed  of  the  running  time  of  trains  and  whether  any 
train  is  overdue,  and  to  watch  for  and  give  warning  of  any  ap- 
proaching engine,  car,  or  train.     Xo  street  railway  car  shall  cross 
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or  attempt  to  cross  the  railroad  except  when  and  as  he  shall  direct^ 

4.  The  street  railway  e<Mupany  shall  from  time  to  time  pro- 
vide and  maintain  such  further  safeguards  at  said  crossing  as 
the  Commission  may  deem  necessary* 

5.  This  right  to  maintain  the  railway  track  across  the  railroad 
track  at  grade  shall  cease  upon  the  abolition  of  the  highway  grade 
crossing,  and  in  any  event  upon  the  Ist  day  of  February,  1920, 
unless  otherwise  ordered  by  the  Coromission, 

6.  The  foregoiijg  conditions,  limitations,  and  regulations  shall 
be^  from  time  to  tim^  subject  to  change  and  modification. 


MINNESOTA  RAUiROAD  AND  WAREHOUSE  COMMISSION. 

IN  RE  LONG  PRAIBIE  TELEPHONE  COMPANY. 

Return '^ Telephones '^ Amount^ Rate  increase. 

1.  A  Blight  increase  in  telephone  rates  that  will  yield  a  return  of 
5.857  per  cent  is  not  iinreasonable. 

Depreciation  —  Telephones — Amo%$nt  ^—  Factors. 

2.  An  idlowikBoe  of  8.938  per  cent  was  made  lor  depreciation  in  fix- 
ing rates  for  a  telephone  plant,  a  part  of  which  was  made  up  of  old 
open-wire  construction  which  would  depreciate  very  rapidly. 

Service '^  Telephones '^  Connecting  lines  ^Inside  wiring. 

3.  A  telephone  company  cannot  be  held  responsible  for  poor  terf- 
ioe  resnltiiig  from  defective  inside  wiring  on  tonnecting  rural  ^nes  Qf 
another  company. 

(Februait  84,  1916.] 

Application  of  the  liOng  Prairie  Telephone  Company  to  in- 
crease local  exchange  rates  at  Long  Prairie;  and  complaint  of 
poor  service  upon  connecting  farm  lines.  The  increase  was 
granted,  the  new  rates  being  set  out  in  the  order ;  the  complaint 
as  to  poor  service  was  not  sustained. 

By  the  Commission:  This  application  was  heard  before  the 
Comnriasion  on  the  2&th  day  of  September^  1915,  the  tele^^one 
oompany  being  represented  by  Mr.  Joseph  Kraker,  its  secretary 
and  manager;  and  the  citizens  of  Long  Prairie  by  Mr.  A.  D. 
Day,  president  of  the  village  council. 

Subseqaeut  to  the  hearing,  the  Oommiasion  caused  an  exami- 
nation to  be  made  of  tlw  booke  of  account^  recordS|  and  phyaical 
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properties  of  the  company^  and  the  reports  have  been  filed  with 
and  have  been  made  a  part  of  the  record  in  this  case. 

[1, 2]  Upon  examination  of  all  of  the  facts,  the  Commission 
finds  that  the  Long  Prairie  Telephone  Company  is  a  corporation 
organized  under  the  laws  of  the  state  of  Minnesota  with  a  capi- 
tal stock  of  $15,000,  all  but  certain  qualifying  shares  being  owned 
by  Joseph  Kraker.  It  operates  a  local  exchange  at  Long  Prairie, 
Minnesota,  and  the  line  from  Long  Prairie  to  Browerville,  a 
distance  of  9  miles.  The  exchange  connects  with  eighteen  rural 
lines  owned  by  the  Leslie  Rural  Telephone  Company,  which  has 
about  380  rural  stations.  The  Long  Prairie  Telephone  Coin- 
pany  has  265  subscribers. 

Mr.  Kraker  bought  the  plant  on  January  1,  1912,  for  $6,700. 
Extensive  reconstruction  was  carried  on  in  the  summer  of  1915, 
which  was  due  to  an  agitation  on  the  part  of  the  citizens  at  Long 
Prairie  for  an  ornamental  lighting  system  on  the  principal  busi- 
ness streets  where  the  pole  lines  of  the  company  were  located. 
The  plant  on  these  streets  was  not  in  good  condition,  the  service 
of  the  exchange  being  what  is  known  as  "grounded  common  re- 
turn." Because  of  this  fact  the  company  removed  its  pole  lines 
and  wires  from  portions  of  the  principal  business  streets,  plac- 
ing them  on  streets  and  alleys  to  the  rear,  using  aerial,  lead- 
covered  cables  instead  of  wire.  Lx  the  reconstruction  work  about 
6,375  feet  of  aerial  cable  was  placed,  and  in  many  oases  old 
poles  on  the  old  routes  maintained  were  replaced  with  new  poles ; 
also,  within  the  districts  served  from  the  aerial  cable,  all  of  the 
old  subscribers'  drop  wire  was  replaced  with  new  drop  wire,  and 
the  inside  wire  to  the  subscribers'  telephones  was  also  renewed 
in  this  district.  The  old  central  office  equipment  was  replaced 
with  new  magneto  equipment  of  the  latest  type. 

The  physical  value  of  the  property  is  foimd  by  the  Conmiis- 
sion  to  be  $11,976.79.  An  examination  of  the  records  shows  that 
the  books  contained  no  capital  account,  no  balance  sheet,  and, 
in  fact,  were  a  loosely  kept  and  partially  unkept  siet  of  single 
entry  accounts.  From  the  information  available,  a  segregation 
was  made  by  the  Commission's  statistician  of  all  earnings  and 
expenses  for  the  years  1912,  1913,  1914,  and  for  seven  months 
ending  July  31,  1916.  The  net  corporate  return  has  steadily 
decreased,  which  is  accounted  for  by  the  constantly  increasing 
salary-  of  the  manager,  miscellaneous  account,  and  purchase  of 
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materials  for  maintenance  purposes.  The  net  corporate  ineome 
for  1912  was  $1,067.86;  for  1»13,  $425.75;  for  1914,  $310.67, 
and  for  seven  months  ending  July  31,  1915,  $60.39.  No  depre- 
ciation was  charged  during  this  period,  and  if  it  had  been  done 
there  would  have  been  no  surplus  for  the  years  1913,  1914,  or 
first  seven  months  in  1915. 

In  considering  a  reasonable  rate  for  this  plant,  it  is  necessary 
to  determine  the  approximate  operating  expenses  and  deprecia- 
tion allowance ;  based  upon  the  experience  of  the  company,  and 
the  obligation  to  give  good  service  and  properly  maintain  the 
plant, — the  Commission  is  of  the  opinion  that  $4,800.45  will  be 
ample.  In  the  calculation  nothing  is  allowed  for  material  on 
hand,  because  at  the  present  time  the  company  has  supplies  to 
the  amount  of  $1,023.77. 

The  petitioner  makes  application  to  place  the  following  rates 
into  effect: 

l-party  business $2.76  per  month 

2-party  busmesft    ,.., , 2.25  "  " 

l-par^  residence     , 1.75  **  " 

2-party  residence     ; 1.60  "  " 

4-pftrty  residence 1.25  "  " 

Business  extension   50  "  "      net 

Residence        " .26  ••  •*      net 

A  discount  of  25  cents  to  be  allowed  from  the  above  rates  if 
paid  on  or  before  the  15th  of  the  month  in  which  the  service  is 
rendered. 

The  present  rates  charged  by  the  company  are  as  follows : 

3-party  business    $2.00  per  month 

l-party  residence 1.00    "        *•      net 

2-party  residence 1.00    **        *•      net 

The  subscribers  are  billed  25  cents  additional  to  the  above 
rates,  which  is  allowed  as  a  discount  if  paid  on  or  before  the 
15th  of  the  month  in  which  the  bill  is  rendered. 

The  Commission  believes  that  the  present  rates  will  not  yield 
a  sufficient  return  upon  the  fair  value  of  the  property.  The 
schedule  hereafter  suggested  by  ike  Commission  is  declared  to 
be  a  just  and  reasonable  rate  and  classification  for  service  ren- 
dered at  Long  Prairie: 

Business  l-party   $2.75  per  motaHi 

Residence  l-party ,  .^ 1.50    **  " 

Residence  2-party 1.25     "  " 

Business  extension  sets • 50    **  "      net 

Residence  extension  sets  .        25    *'  •*        *• 
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A  discount  of  25  cents  per  month  to  be  allowed  from  tho 
above  rates  if  bill  is  paid  on  or  before  the  15th  day  of  tiie  month 
in  which  the  service  is  rendered. 

It  will  be  noted  that  this  gives  a  net  increase  of  50  cents  per 
month  on  the  business  and  25  cents  per  month  on  l^rty  resi- 
dence, and  no  increase  upon  a  2-party  residence  telephone,  pro- 
vided the  subscriber  pays  his  rent  on  or  before  the  15th  day  of 
the  month  in  which  the  service  is  rendered  The  probable  earn- 
ings under  the  rates  here  suggested  will  be  $5,502  for  the  ensuing 
year.  Taking  therefroon  the  operating  expenses  and  deprecia- 
tion of  $4,800.45,  there  is  to  be  found  a  net  return  of  $701.55, 
which  is  equivalent  to  a  return  upon  the  valuation  of  the  prop- 
erty as  found  by  the  Commission  of  5.857  pear  cent.  In  this 
particular  case  the  Commission  is  willing  to  allow  a  deprecia- 
tion of  8.938  per  cent  based  on  the  valuation  of  the  property. 
This  item  is  obtained  from  the  best  available  information  which 
is  on  hand  at  the  present  time.  It  does  not  preclude  this  Com- 
mission from  reaching  a  different  result  for  this  or  any  other 
telephone  plant  in  the  state.  A  considerable  portion  of  this  plant 
is  quite  old,  and  is  an  open-wire  construction,  which  from  now 
on  will  depreciate  very  rapidly. 

It  is  therefore  ordered  that  the  Long  Prairie  Telephone  Com- 
pany be  and  the  same  is  hereby  permitted  to  publish  the  follow- 
ing maximum  rates: 

BusiiieM  1-party $2.75  per  month 

Residence  l-party    1.50  "        " 

Residence  2-party    1.25  "        •* 

Business  extension  sets 50  "        **   .  net 

Residence  extension  sets 25  "        **        " 

A  discount  of  25  cents  per  month  will  be  allowed  on  the  above 
rates  if  paid  on  or  before  the  15th  day  of  the  month  in  which 
the  service  is  rendered. 

These  rates  to  take  effect  from  and  after  the  Ist  day  of  March, 
A.  D.  1916. 

IftiEMORANmjM. 

[8]  At  the  hearing,  some  complaint  was  made  about  the  poor 
service  upon  farm  lines  connecting  with  the  Long  Prairie  tele- 
phone plant.  A  personal  investigation  of  the  plant  serving  the 
farm  lines  was  made,  and  it  was  found  that  the  portion  of  the 

farm  line  plant  within  the  exchange  is  in  good  condition,  nuA 
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that  tiie  connectiong  and  service  from  ^e  switeli  boaaxl  are  good, 
and  that  the  operators  pay  particular  attention  to  the  farm-line 
servioe.  An  inspection  was  made  of  some  of  the  farm  lines^  and 
about  twenty  farmers  were  called  upon  outside  of  Long  Prairie, 
and  it  was  found  that  while  the  telephone  lilies  themselves  were 
in  a  reasonably  fair  oondition,  the  wiring  from  the  line  to  the 
tel^hone,  particularly  that  portion  termed  as  "inside  wiring/' — 
that  whifih  aonaieetp  the  telephone  with  the  outside  plant; — was 
in  poor  condition.  £ig)it,poor  connections  were  found  at  one 
station,  and  at  evivy  staJtiooi  inspected  there  were  several  such 
loose  connections.  Undier  these  ciifcumHtances^  it  would  not  be 
reasonable  to  hold  the  Long  Prairie  Teleph<me  Oompany  ror 
sponsible  for  the  ipoor  service  tfaat  the  fam^rs  are  now  receiving, 
or  that  the  local  subscribers  receive  wliea  connected  with  the 
farm  lines. 


MONTANA  PUBLIC  fiaSRVlOB  COMMISBIQIS. 

D,  J.  LAMBERT  et  aL 

V. 

NOETHEBN  IDAHO  ft  MONTANA  POWER  COMPANT. 

[Docket  612.] 

Beium^^  Telephones  ^^M^cchange  operating  eosta  ^  MulU^pafty  line 
aa  a  nnit. 

1.  A  rural  multi-party  line,  rather  than  each  tdephone  thereon, 
ihould  he  considered  as  tiie  unit  in  detenninfimg  the  average  oost  per 
atatioa  for  exchange  operation  a*d  maintenance  of  exchange  equipment. 

PepreeUUion  •«  TtMephonee  •-  Amount — Method    of    computing  —  wi<^- 
eounHnff. 

2.  Rural  telephone  depreciation  should  he  charged  off  at  the  rate  of 
10  per  cent  of  original  cost  for  the  first  year,  add  at  the  same  rate  on 
die  remainder  at  ttte  end  of  eMh  fOcoBeding  year,  prprided  no  prior 
allowance  haa  been  made. 

Satea^MultUpaHg  rwrdl  teilephonee '^  Beimondbleneae, 

3.  A  flat  rate  of  $2  per  month  for  rural  multi-party  telephones  it 
not  excessive  where  connection  is  made  with  1,358  instrtimenta,  where 
the  rate  is  lower  than  that  of  other  companies  for  similar  service,  and 
where  the  rate  does  not  permit  a  retvim  of  S  per  cent  aad  a  depreciation 
allowance  of  10  per  cent. 

P.U^191C(C.  10 
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Payment «-  Telephone  «-  Credit  for  inadequate  service  —  Action  of  the 
elements, 

4.  Telephone  subBcribers  should  receive  a  credit  for  a  three  weeks' 
period  of  inadequate  service,  altiiough  it  was  eatued  bj  tbunderttorms. 

[February  6,  1916.] 

Complaint  by  D.  J.  Lambert  and  other  subsci'ibers  on  a  rural 
telephone  line  out  of  Kalispell  that  a  rate  of  $2  per  month  is 
excessive,  that  service  and  maintenance  are  poor,  and  that  pay- 
ment is  required  for  service  not  rendered;  the  rate  was  found 
not  to  be  excessive,  credit  was  ordered  for  a  three  we^'  period 
when  inadequate  service  was  given,  and  it  was  recommended  the 
defendant  inspect  the  line  and  tighten  loose  wires.  The  valua- 
tion of  the  line,  based  on  original  cost,  was  fixed  at  $1,603.32. 

Appearances:  W.  S.  McCormick  for  complainants;  Judge  D. 
F.  Smith  for  defendant 

By  the  Commission:  The  complainants,  who  are  served  by 
rural  telephone  line  of  defendant,  out  of  Kalispell,  Montana, 
allege  that  the  rate  charged  them,  of  $2  per  month,  is  excessive, 
in  so  far  as  it  exceeds  $1  per  month.  They  further  allege  that 
the  service  rendered  is  inadeqnaite  and  infuffieient,  .and  that  the 
line  is  poorly  maintained  and  is  frequently  out  of  order,  and  that 
the  defendant  insists  on  payment  for  service  when,  in  fact,  no 
service  has  been  rendered. 

The  defendant  denies  the  allegations  of  the  complainants,  and 
alleges  that  the  charge  of  $2  per  month  per  phone  is  insu£Scient 
to  keep  the  said  rural  line  in  repair  and  furnish  service  thereon 
at  a  profit,  and  that  the  service  is  reasonable  and  adequate. 

The  defendant  operates  a  telephone  system  in  Kalispell,  White- 
fish,  Columbia  Falk,  and  Poison,  Montana,  and  toll  lines  con- 
necting the  aforesaid  cities  and  towns,  and  a  number  of  rural 
lines  connect  with  the  Kalispell  exdiange.  The  complainants 
are  on  a  rural  line  designated  as  No.  2900,  running  south  from 
Kalispell,  between  11  and  12  miles.  In  addition  to  the  main 
rural  line  there  are  leads  to  the  residences  of  the  various  sub- 
scribers. 

The  valuation,  based  on  original  cost,  is  as  follows: 

^  Cost  25  pair  cables  froin  exchange  to  city  limits $54.76 

%  Cost  9  pair  Unes  from  city  limits  to  5i  mi.  out 417.22 

2  Wire  circuits  to  end  line 64S.00 

Extension  Kelley,  Monk  and  Fbot  253.29 

Installing  10  services  complete 230.05 

$1,603.82 
P.U.R.1916C. 
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For  the  year  ending  October  81,  1915,  the  telephone  rentals 
from  this  line,  including  tolls,  amounted  to  $246.40.  The  de- 
fendant has  pres^ited  an  exhibit  showing  the  operation  and  main- 
tenance cost  for  the  same  period  of  time,  which  is  as  follows : 

[1]  Total  number  phones  in  service,  1,353. 

Expenses  telephone  system  in  Flathead  Valley — 12  months 
ended  10/31/16: 


Average  cost 

per  phone,  per 

year. 


MoQtmF 
average. 


Difltr.  Operating 

Oper.  Exchg.  Eqaip 

Coet  of  Tel.  Changes 

Cost  of  Bepaire  and  Gratnitous. , 
Disfc.  Sap.  and  Exp.  (Tel.  Direc- 
tory)  

Exchg.  Sup.  and  Exp 

Switchboard  Operators 

Toll  Station  Commissions 


$     518.41 

7»5.76 

39.99 

465.07 

47.58 

«,857.10 

161.10 


General  Optg. 

Salary  Officers 

Clerks'  Salaries  .« 

Prtg.  and  Sta 

Tel.  and  Tel 

Adv.  and  Sol 

Miscl.  Gen.  Exp 

Legal  Exp 

Loss,  Ininry  and  Damage 

Horses,  Vemclcs  and  Auto  Care 

and  tUie 

Store  Room  Erp 

Taxes ..«.. 

Insurance 

Bad  Debts 


$  8,885.01 

1,578.32 

V25.33 

667.12 

84.89 

48.88 

2,125.54 

P25.01 

10.00 

857.22 
847.11 
8,882.72 
901.97 
282.51 


Maint^iattoe. 

Maint.  Exchp;.  Equip 

"      Tel.  Lines  and  Cables. . 

'*      LaboronTel.  L.  and  Car 

bles 

Maint.  Toll  Lines 

•*      Tel.  Insts 

"      Ofs.  Bldgs 


13,481.12 

1,227.37 
1,082.85 

1,742.93 

1,110.48 

675.45 

31.10 


Grand  total 


5,869.68 
28,235.81. 


.38 
.59 
.03 

.34 
.04 
.07 
.12 


6.57 

1.16 
2.01 
.49 
.06 
.04 
1.67 
.38 
.01 


2.50 
.67 
.17 


9.95 

.91 
.80 

1.29 
.82 
.50 
.02 


4.34 
20.86 


.64 


.88 


.36 
1.73 


The  above  statement  does  not  include  depreciation,  bond  interest,  nor 
interest  on  investmenl 

P.UJU916a 
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PXPENSBS.  ' 
Operating  ratio  or  cost  of  service  average  on  1,353  phones  $2(K86  per  phone 
per  annum: 

»  phones  @  $20.86  for  12  moa ^87.74 

1         "        "      20.86     "      7     " 12.16 

1         "        "      20.86     "      6     " 10;43 

Interest  on  invostinimt  of  $1,053.43  @  S%  for  12  months  . .     132.27 

Depreciation  on  $1,653.43  @  10%  per  annum  165.34 

$507.94 

Total  deficit  for  year    261.54 

"  '*      per  phone  per  year   * 28*76 

**     month    2.16 

(Ahove  figures  do  not  include  bond  interest.  Interest  6r  Tiepreciation  on 
pro  rata  of  offices,  buildings,  and  exchange  equipment  applicable  to  this 
line.) 

In  checking  over  the  cost  items  above,  they  agree  quite  closely 
with  the  information  as  to  cost  in  the  office  of  the  engineer  of 
the  Public  Service  Commission.  We  are  of  the  opinion  that  the 
exhibit  is  in  error  as  to  item  of  38  cents  average  cost  per  phone 
per  year  for  operation  of  exchange ;  and  item  of  91  cents  average 
cost  per  phone  per  year  for  maintenance  of  exchange  equipment. 

Rural  line  No.  2900  comes  to  the  switch  board  as  a  party  line. 
There  is  but  one  connection,  and  the  telephone  operator  handles 
the  line  in  the  same  manner  as  a  city  single-party  telephone. 
The  number  of  telephones  which  can  be  controlled  by  one  opera- 
tor on  a  switch  board  depends  not  so  much  on  the  number  of  calls, 
as  on  the  number  of  plugs  which  the  operator  can  reach.  In 
determining  the  average  cost  per  telephone  of  the  above  items, 
as  applied  to  the  telephones  on  line  No.  2900,  the  entire  rural 
line  should  be  considered  as  one  unit,  instead  of  considering  each 
telephone  on  the  line  as  a  unit.  Doubtless  there  are  other  rural 
lines  treated  in  the  same  manner. 

In' arriving  at  the  divisor  of  1,353  telephones  in  the  system, 
the  defendant  has  counted  each  telephone  as  a  unit,  and  without 
knowing  the  exact  number  of  this  sum,  which  are  on  rural  lines, 
we  are  unable  to  give  the  correct  figures  for  these  items.  Both 
items  are  small,  and,  if  entirely  disregarded,  would  not  change 
the  result. 

[2]  We  have  deducted  from  the  valuation  the  item  of  $50.31, 
for  installation  of  service  for  0.  H.  Foot,  as  it  appears  from  the 
testimony  that  this  expense  was  borne  by  Mr.  Foot;  so  that  the 
valuation  should  be  $1,603.32.  The  defendant  has  also  charged 
to  expenses,  depreciation  on  original  cost  value  of  10  per  cent 
for  the  year  ending  October  31,  1915*     This  is  incorrect     De- 

P.U.R.1916C. 
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preciatioo  ^ooldibe  ohargtd  off  of  the  original  cost  of  plant  at  the 
rate  of  about  10  pe?  oenfr'per  annum;  in  the  case  of  rural  lines, 
for  the  first  year,  and  at  the  same  rate  on  the  remaining  values 
at  the  end  of  each  succeeding  year*  We  are  unable  to  give  these 
figures,  as  the  testimony  does  not  indicate  the  age  of  the  plant. - 
Out  of  the  earnings  should  be  set.  aside  a  depreciation  account 
each  year,  sufficient  to  insure  a  plant  which  will  eontinue  to 
afford  adequate  service.  *  Such  simis  may  be  used  the  next  month 
after  setting  aside,  or  may  lie  idle  for  a  considerable  period, 
but  they  should  be  available  to  insure  the  proper  r^aewals  to  the 
plant,  necessary  to  keep  same  in  a  servioeable  condition. 

[3]  This  diaeussion  is  largely  academic,  in  view  of  tiie  fact 
that  the  defendant  has  shown  expense  of  operation  in  excess  of 
income  for  the  past  year.  In  view  of  the  income  from  this  line, 
and  taking  into  consideration  the  range  of  service  furnished,  we 
are  unable  to  see  any  merit  in  the  application  for  a  reduction 
in  rates.  The  patrons  on  rural  line  No.  2d00  can  talk  to  each 
other,  to  smj  telephone  subscriber  in  the  city  of  Kalispell,  and 
to  any  telephone  subacriber  on  other  rural  telephone  lines  radiat* 
ing  from  Elalispell,  except  the  independent  Eaat  Side  Telephone 
Company,  for  a  flat  rate  of  $2  per  month.  This  charge  covers 
service  to  1,353  instruments,  and  is  lower  than  any  other  similar 
service  in  Montana  by  other  operating  companies.  An  order 
will  therefore  be  made,  denying  the  application  for  a  reduction 
in  the  telephone  rates. 

[4]  The  complainants  insisted  strenuously  that  the  service  af- 
forded was  quite  irregular,  and  that  the  defendant  was  slow 
in  making  necessary  repairs.  Most*  of  the  testimony  was 
directed  toward  the  situation  which  existed  during  the  first  three 
weeks  of  August,  1915.  It  appears  that  at  that  time  the  Flat- 
bead  Valley  was  visited  by  a  series  of  violent  thunderstorms, 
and  the  telephone  service  generally  was  poor,  by  reason  of  trouble 
with  lightning.  On  rural  line  Na  2900  a  cable  was  injured,  and 
it  was  necessary  for  the  defendant  to  send  to  Great  Falls  for  an 
expert  in  that  line  of  work.  The  defendant  presented  toll  slips, 
showing  that  the  line  had  been  used  by  some  of  the  complain- 
ants during  the  time  in  question,  but  the  preponderance  of  the 
testimony  indicates  that  the  service  over  the  line  No.  2900,  dur- 
ing three  weeks  in  August,  was  so  poor  and  irr^ular  as. to  be 
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of  no  paractical  boiefit  to  the  patrons ;  and  we  ere  of  the  opinion 
that  the  defendant  should  credit  all  of  its  subeeribers,  amounting 
to  about  ten  in  number,  who  are  served  by  line  No.  2900,  for  a 
period  of  at  least  three  weeks,  by  reason  of  its  failure  to  furnish 
adequate  service.  The  fact  that  the  failure  to  furnish  the  service 
was  caused  by  the  elements  is  no  excuse.  While  it  might  be 
construed  as  an  extenuating  circumstance  in  holding  the  defend- 
ant blameless  as  to  the  charge  of  neglect,  it  ia  no  exeose  so  far 
as  the  payment  of  the  bills  for  that  month  is  condemed,  as  the 
telephone  subscribers  should  not  be  expected  to  pay  for  something 
which  they  did  not  receive. 

Members  of  this  Commission,  who  were  present  at  the  hear- 
ing, made  an  examination  of  this  rural  line,  and  it  seems  to  be  of 
standard  construction,  with  the  exception  that  the  wires  in  some 
places  are  too  loose,  which  permits  the  wires  to  become  twisted 
during  windstorms,  and  puts  the  entire  telepheme  line  out  of 
service  until  the  troubleman  can  visit  the  place  where  the  lines 
have  bec(»ne  twisted,  and  straighten  them  out.  We  most  strongly 
urge  that  the  defendant  go  over  the  line  and  tighten  the  wires, 
and  we  believe  it  will  result  in  an  improvement  of  the  service  in 
the  future. 

ORDER. 

It  is  ordered  that  the  petition  of  the  complainants  for  a  reduc- 
tion in  rates  be,  and  the  same  is  hereby,  denied. 

It  is  further  ordered  that  the  defendant,  the  Northern  Idaho 
&  Montana  Power  Company,  credit  all  its  subscribers  on  its  line 
No.  2900,  during  the  month  of  August,  1915,  with  the  sum  of 
$1.50  each,  by  reason  of  its  failure  to  furnish  service  during 
said  month. 

It  is  further  ordered  that  the  secretary  of  the  Public  Service 

Commission  serve  a  certified  copy  of  this  report  and  order  upon 

the  parties  hereto,  and  that  the  same  shall  become  effective  within 

twenty  days  from  the  date  of  said  service. 
P.U.R.1«16C. 
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KBaBRASKA  8TATE!  RAILWAY  COMMISSION* 

IN  KB  HAMILTON  COUNTY  FARMERS  TELEPHONE 
ASSOCIATION. 

[Ajpplioatioafl  NO0.  2277,  2278,  23S1.] 

Rates  ^  Telephone  —  Increase  —  Replacements    and    reconstruction  ^ 
J^epreciaUon. 

1.  A  co-operative  telephone  afisoelation  will  be  permiUed  to  in- 
crease its  rates  to  proride  for  replacements  and  reconstruction  although 
past  surplus  has  been  used  for  extensions  instead  of  depreciation,  where 
the  management  has  been  economical,  no  dividends  have  been  paid,  and 
none  of  the  increase  will  be  used  to  pay  dmdenda  or  increase  salaries. 

IHscrimination*' Service  m^  Telephones  ^Distance  from  eaoehange, 

2.  The  limits  of  town  telephone  service  may  be  changed  from  "3 
miles  from  central  office*'  to  "1  mile  from  city  limits,"  to  eliminate  dis- 
crimination in  patrons  receiving  service  at  the  same  rate  without  regard 
to  distance  from  the  exfll|a«ge,  although  a  eil^  boundary  is  ordinarily 
the  limit  of  an  exchange  zone,  it  appearing  that  a  niunber  of  patrons 
reside  just  outside  the  town  limits. 

[February  11,  1916.] 

Applicatiokb  (Nob.  2277,  2278)  of  the  Hamilton  Ooanty 
Farmers  Telephone  Company  for  authority  to  revise  its  rates 
applicable  to  the  exchanges  at  Aurora,  Doniphan,  Giltner,  Hamp- 
ton, Hordville,  Marquette,  Phillips,  Stookham,  and  Trumbull; 
aiid  application  (No.  2381)  for  authority  to  restrict  the  limit  for 
town  service  from  "8  miles  from  central  oflSce*'  to  "\  mile  from 
city  limits."  The  present  rates  were  insufficient  to  provide  for 
reconstruction  and  replacements,  no  provision  having  been  made 
in  the  past  for  depreciation,  and  the  application  for  a  revision  was 
granted.  The  new  rates,  which  are  set  out  in  the  order,  removed 
inequalities  by  fixing  one  schedule  for  Aurora  and  one  schedule 
for  the  other  towns,  and,  in  the  main,  made  increase  of  26  cents 
and  50  cents  per  month,  although  in  some  instances  a  deduction 
was  made.  It  was  also  ordered  that  no  dividends  should  be  paid 
in  excess  of  8  per  cent  on  present  or  future  capital  stock  until 
the  further  order  of  the  Commission.  The  limit  for  town  serv- 
ice was  found  to  be  discriminatory,  and  the  restriction  was  ap* 
proved. 

Appearances :  J.  H.  Grosrenor  for  applicant ;  George  C.  Bute 
on  his  own  behalf  in  connection  with  application  No.  2381. 
P.U.R.1916C. 
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Taylor,  Commissioner:  While  the  applications  herein  were 
filed  at  different  tiittw  and  coyer  somewhi^t  different  nifttters,  they 
all  affect  the  rates  and  service  of  the  Hamilton  County  Farmers 
Telephone  Association,  and  were  joined  for  consideration  at  one 
hearing,  and  will  be  treated  together  in  this  report  and  order. 

[1]  The  applicant  herein  is  a  co-operative  telephone  associa- 
tion, organized  in  1901.  Its  general  offices  are  at  Aurora,  and 
it  operates  exchanges  at  Aurora,  Doniphan,  Giltner,  Hamj^ton, 
Hordville,  Marquette,  Phillips,  Stockham,  and  Trumbull,  and 
its  lines  cover  the  whole  of  Hamilton  county  and  small  portions 
of  Hall,  Adams,  and  Clay.  At  the  present  time  it  serves  2,300 
patrons.  At  the  outset  the  association  was  a  strictly  co-operative 
or  mutual  organization,  and  service  was  restricted  to  stockholders. 
As  the  system  developed  it  was  found  impracticable  to  require 
the  purchase  of  stock  by  every  prospective  subscriber  to  the  serv- 
ice, and  the  rules  were  changed  to  permit  of  the  rental  of  tele- 
phones within  the  towns.  For  a  short  time  a  small  number  of 
telephones  were  rented  to  farm  line  users,  but  this  practice  was 
soon  abandoned,  and  the  rule  with  reference  to  the  ownership 
of  Btook,  being  prerequisite  to  securing  servio^,  was  enforced 
upon  farm  patrons.  At  the  present  time,  therefore,  all  farm 
patrons  are  owners  of  stock  in  the  association.  Each  farm  sub- 
scriber is  required  to  purchase  two  shares  of  stock  at  $15  each, 
and,  in  addition,  purchase  his  own  telephone  instrument  and 
construct  the  connection  between  his  residence  and  the  trunk 
line  on  the  public  highway*  Ownership  of  stock  is  limited,  no 
person  being  permitted  to  own  more  than  10  shares,  this  for 
the  purpose  of  insuring  the  continued  co-operative  character  of 
the  organization.  Another  rule  of  the  association,  maintained 
from  the  first,  is  that  service  shall  be  furnished  as  near  as  may 
be  at  cost,  and  that  no  dividends  will  be  paid  on  outstanding 
stock.  At  the  present  time  there  is  approximately  $40,000  of 
stock  outstanding,  which  is  distributed  among  1,300  owners. 
There  is  about  $5,000  of  indebtedness. 

In  addition  to  the  usual  classification  of  subscribers  as  between 
business,  residence,  and  farm,  there  is  a  distinction  in  this  com- 
pany as  between  subscribers  owning  and  maintaining  their  own 
telephone  instruments  and  those  renting  the  entire  equipment 
from  the  company,  the  scale  of  rates  for  the  former  being  some- 
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^at  lower  than  for  die  lattar^  Until  tilie  Commissicai  held  the 
practice  to  be  disorimiBator}'^  the  aflsoeiaticm  made  a  distinetion 
in  rates  as  betwieeti  stoekholdera  and  no]i8tockholdef&  The  rates 
now  in  effeet  and  those  asked  for  are  as  follows: 

PRESENT  RATES. 


Owned.  Pbones 

Rented  Phones 

Bos. 

aes. 

Bob. 

Rei. 

Aaron — groiaded  tfeirioe 

1.00 
1.00 
1.50 

.75 
.76 

1  00 

1.50 
1.25 

tl.50 

metalBc  senrlcft 

2.00 

DonipbAD,  Giltaer,  Maiduette.  Pbillipt  uul 
f^nunbull '. 

1  00 

1.00 

HordrlUe 

1  MR 

Fann  line 

.75   throughout  entire  system. 

PROPOSED  RATES. 

Owned  Phones 

RentM  Phones 

Bus. 

Res. 

Bus. 

Res. 

Dohlphan.    OOtner.    H&lhpton.    MarQuet^. 

HordviUe,  PhilUpa.  Stockham  and  TrumbuU 

Farm  Mne 

92.26 

1.76 
1.00 

91.50 

1.25 
Ihrouffhout 

92.50 

2.26 
entire  83rstea 

91.76 

1.50 
m. 

A  discount  of  25  cents  per  month  will  be  given  on  the  above  rates  if  paid 
Oh  or  before  the  18th  day  of  the  current  month.  The  discount  to  farm  sub- 
scribers will  be  allowed  if  rental  is  paid  on  or  before  the  15th  day  of  the 
third  month  of  current  quarter. 

A  comparison  of  the  present  with  the  proposed  rates  shows 
that  applicant  is  asking  for  practically  uniform  net  increases  of 
25  cents  and  50  cents  per  month.  At  the  present  time  the  rates 
vary  between  the  several  exchanges,  although  the  differences  are 
slight.  In  some  instances,  as  will  be  noted,  the  change  will  re- 
sult in  a  reduction.  At  Hordville,  for  instance,  the  net  rate  for 
rented  business  phones  will  be  25  cents  less  than  at  present,  while 
the  net  rate  for  rented  residence  pho^m  will  remain  the  same. 
In  addition  to  standardizing  the  rates  over  the.  syst^ti,  the  pro- 
posed sdbedule  provides  for  a  25  cent  diiscount  for  prompt  pay- 
ment, applicable  to  all  dasses  of  subscribers.  The  loet  farm  line 
rate  of  75  cents,  tiierefdie,  remains  undtanged. 

Accordi]^  to  a  study  submitted  by  appHoanty  based  on  the 
present  number  of  subscribers'  stations  in  service,  the  rates  asked 
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for  'will  produce  additional  reveaue  to  the  amount  of  approxi- 
mately $2,200,  The  evidence  with  reference  to  the  need  for  thb 
added  revenue  was  general,  applicant  stating  that  the  method  of 
keeping  the  accounts  of  the  company  is  such  aa  to  make  it  diffi- 
cult to  segr^ate  the  various  accounts  to  determine  just  how 
much  is  expended  for  direct  operation,  maintenance,  deprecia- 
tion, and  general  expense.  A  statement  was  submitted  showing 
the  total  gross  revenue  collected  for  the  year  1914,  together  with 
th  total  expenditures  for  the  same  year,  the  figures  being  $30,- 
192.03  for  the  former  and  $38,045.31  for  the  latter.  It  was 
explained  that  included  in  the  expenditures  for  that  year  were  a 
number  of  items  for  improvements  and  betterments,  so  that  the 
figures  would  not  reflect  the  actual  operating  conditions. 

As  to  the  need  for  increased  revenue,  J.  L.  Evans,  manager 
of  the  company,  states  it  has  always  been  the  policy  to  use  any 
surplus  remaining,  after  actual  operating  expenses  have  been 
paid,  to  build  such  new  property  as  the  demands  of  normal  de- 
velopment require.  As  a  consequence  no  cash  surplus  for  de- 
preciation has  been  accumulated,  and  now  when  replacements 
and  reconstruction  are  necessary  money  has  to  be  borrowed  for 
the  purpose.  He  admits  that  a  considerable  amount  of  property 
has  been  built  out  of  revenues,  and  thinks  the  company  has  been 
too  liberal  in  that  policy,  for  the  reason  that  the  plant  has  become 
larger  than  can  be  maintained  under  present  revenues.  The  av- 
erage life  of  the  poles  in  service  is  about  ten  years,  and  a  large 
number  of  them  will  have  to  be  replaced  within  a  short  time. 
This  will  involve  a  substantial  expenditure  of  money  for  which 
there  is  no  provision  at  the  present  time.  During  the  winter  of 
1914-15  a  severe  sleet  storm  broke  down  many  lines  in  the  north- 
em  part  of  the  county.  In  the  reconstruction  of  these  lines  it 
was  found  advisable  to  install  cable  in  the  town  of  Marquette. 
The  repairs  and  necessary  improvements  had  to  be  paid  for  out 
of  money  borrowed  by  the  company,  no  other  funds  being  avail- 
able. It  is  this*  experience,  and  the  increasing  knowledge  that 
the  physical  part  of  the  property  has  reached  the  point  where 
large  expenditures  will  shortly  be  necessary,  that  prompts  the 
management  to  ask  for  more  re^enae.  It  is  e^ressly  stated  that 
none  of  the  added  revenue  is  to  be  used  to  pay  dividends  ot  to 
pay  increased  salaries*    In  this  connection  it  should  be  said  that 
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the  record  shows  the  ooxapany  to  be  very  ecanomically  maikaged. 
Manager  Evans^  who  is  the  chief  execntiYe  officer  of  the  company^ 
rebeives  a  salary  of  $85  per  month.  Thte  secfetary  :of  the  com- 
pany receives  $50  per  month,  and  the  five  directors  receive  $8  a 
day  and  expenses  when  attending  necessary  meetings.  This  in- 
dicates that  the  overhead  expense  is  held  to  a  very  low  figure  for 
a  company  of  this  size,  giving  sen-ice  through  so  many  exchanges 
and  over  such  a  wide  territory. 

It  appears  to  be  unnecessary,  in  the  light  of  the  foregoing 
facts,  for  the  Commission  to  enter  upon  an  exhaustive  analysis  of 
the  financial  condition  of  this  company.  The  association  is 
strictly  co-operative  in  character,  and  the  money  derived  from  the 
increased  rates  will  be  at  once  put  back  into  the  property  to 
maintain  and  improve  the  service ;  for,  as  has  been  shown,  no 
dividends  lu^re  ever  been  paid,  and  it  is  not  the  intention  to  pay 
any  in  the  fnture.  If  the  purpose  were  to  pay  out  all  or  any  por- 
tion of  it  in  dividends,  it  would  then  be  necessary  for  the  Com- 
mission to  know  just  what  the  present  rates  have  done,  and  to 
what  extent  stockholders  were  entitled  to  consideration  for  their 
investment  In  this  instance,  however,  the  managenient  of  the 
association,  after  fifteen  years  of  experience,  based  on  an  eifort 
to  operate  a  telephone  plant  at  cost,  come  to  the  conclusion  that 
for  the  permanent  benefit  of  the  patrons  it  is  necessary  to  have 
more  revenue  than  the  present  rates  afford.  Their  conclusion  is 
founded  on  the  needs  of  the  company  as  a  whole,  and  is  unccd<»«d 
by  selfish  oonsi derations  arising  from  a  desire  to  secure  profits  for 
themselves  or  the  stockholders.  Under  sudi  circumstances  the 
Commission  is  of  Ae  opinion  that  the  proposed  increase  should 
be  approved. 

[2]  With  respect  to  application  No.  2381,  iprfierein  it  is  pro- 
posed to  change  the  limits  for  town  service  from  "3  miles  from 
central  office''  to  "^  mile  from  dty  limits,"  the  Commission  is 
of  the  opinion  that  the  application  should  be  approved.  The 
present  rule  results  in  discrimination,  in  that  patrons  living  3 
miles  from  an  exchange  can  secure  individual  service  at  the  same 
rate  as  patrons  residing  but  a  short  distance  from  the  exchange. 
The  practice,  the  state  over  is  to  make  the  city  boundaries  the 
limits  of  the  exchange  zone,  but  for  the  reason  that  ihe  associa- 
ti(m  is  serving  a  number  of  patrons  just  outside  tbe  city  limits. 

P.U.R.1916C. 


Digitized  by 


Google 


166 


NEBRASKA  STATE  RAILWAY  COMMISSION. 


of  a  number  of  its  exohanges  who  would  be  put  to  considerable 
inconvenience  if  the  zone  was  changed  to  tiie  city  limits,  it  is 
considered  more  equitable  in  this  case  to  approve  the  boundaries 
as  applied  for. 

ORDER. 

It  is  therefore  ordered  that  the  Hamilton  County  Farmers  Tel- 
ephone Association  be,  and  the  same  hereby  is,  authorized  to 
charge  and  collect  the  following  schedule  of  rates  for  the  various 
exchanges  constituting  its  system: 


Omieil  AiDMB 

Baited  Phooet 

Bos. 

Res. 

Bos. 

Rea. 

Anrora 

mM 

1.00 

91.00            «^00 

1.26          e.i5 

throuffhout  entire  sTste 

tiM 

Doniphan,    Giltner.    Hampton.    Marquette, 

HoidvUla,  PbUlipa.  Stpokham  and  TnnnbnU 

Farm  line 

m 

Where  two  businees  firms,  occupying  the  same  room,  use  the  same  phone, 
the  rate  for  each  firm  will  be  50  cents  less  than  the  regular  rate. 

A  diseount  of  25  cents  per  month  will  be  gSren  ott  the  abote  vates  if  paid 
on  or  before  the  16th  day  of  the  current  month.  If  the  l^th  should  fall  on 
Sunday  or  a  legal  holiday  the  discount  will  be  allowed  on  the  I6th. 

Extttision  phone $  .50  per  month 

Extension  bell 25    " 

Owner's  extension  phone  25    '*        ** 

These  rates  entitle  the  subscriber  to  the  whole  system. 

The  above  schedule  of  rates  and  rules  to  become  effective 
March  1,  1916. 

It  is  further  ordered  that  the  applicant  herein  shall  not  pay 
and  distribute  dividends  on  the  capital  stock  now  outstandings 
or  hereafter  authorized,  in  excess  of  8  per  cent,  until  the  further 
order  of  this  Commission. 

Made  and  entered  at  Lincoln,  Nebraska,  tiiis  11th  day  of  Feb- 
ruary, 1916. 

Nebraska  State  Railway  Commission,  Henry  T.  Clarke^  Jr.^ 
Chairman. 

Note. — ^Telephone  rates. 

In  Re  St.  Paul  Teleph.  Co.  No.  3372,  Jan.  13,  1916,  permission 
to  establi^  a  toll  charge  of  10  oents  from  Yandalia  to  St.  Paul  was 
denied  by  tiie  Illinois  Gommisston  where  ihe  line  o^ver  which  such 
messages  were  handled  was  owned  by  a  company  not  a  party  to  the 
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^ooeedingB,  and  Uiere  being  nothiag  to  show  whether  or  not  sneh 
rate  was  reasonable ;  an  increase  in  line  rental  charge  from  $4  to  $5 
per  year  was  anthorized. 

A  telephone  company  may  make  a  slight  increase  in  rates  upon 
installing  modem  equipment,  where  more  than  75  per  cent  of  the 
subscribers  have  agreed  to  the  increase,  where  large  sums  have  been 
expended  in  good  faith  for  the  installation,  and  where  the  increased 
rate  will  not  yidd  more  than  a  fair  return,  and  corresponds  largely 
with  rates  in  communities  of  a  similar  size  hayio^  similar  service* 
Re  Northwestern  Teleph.  Co.  Minnesota,  December  30,  1915. 

In  Re  Monroe  Independent  Teleph.  Co.  Application  No.  2584, 
Dec.  16,  1916,  the  Nebraska  Commission  authorized  petitioner  to 
charge  subscribers  with  the  actual  cost  of  material  and  time  for  the 
moving  of  phones,  with  a  minimum  charge  of  $1,  and  to  charge  for 
all  parts  of  lie  telephonep  broken  by  subscribers  or  others. 

In  Re  White  Mountain  Teleph.  &  Teleg.  Co.  D-303,  Dec.  17, 
1915,  the  New  Hampshire  Commission,  in  permitting  additional 
revenue  to  be  obtained  by  increasing  the  rates  for  commuted  service 
to  adjoining  eocchanges,  hdd  that  commuted  service  subscribers,  en- 
joying the  mo^  favorable  rates,  should  stand  the  increase. 

In  Re  Winnepesauk^e  Teleph.  Co.  D-302,  Dec.  17,  1915,  the  New 
Hampshire  Commission  authorized  an  increase  for  Center  Harbor 
and  Meredith  exdiange^  for  the  purpose  of  establishing  equal  rates 
upon  all  exchanges  of  the  same  dass^  it  appearing  that  the  present 
rates  were  wholly  inadequate  to  yield  a  fair. return  upon  the  inyest- 
ment. 

In  Re  Amacoy  Teleph.  Co.  Nov.  2,  1915,  the  Wisconsin  Commis- 
sion authorized  a  rate  increase  for  a  restricted  number  of  telephones 
to  $1.15  per  mcmth,  net,  it  appearing  that  the  proposed  increase  was 
approved  by  a  majority  of  stockholding  subscribers,  that  the  com- 
pany was  puttmg  in  i^etallic  circuits,  and  that  although  the  true 
operating  expenses  could  not  be  ascertained  f  ron^  an  examination  of 
the  book?-  I^e  proposed  raites  were  not  in  tfaemsdves  excessive.  The 
company  w«a  aW  WAtboris^  to  make  sq  installatipn  charge  of  $2 
for  desk  telephones  and  a  similar  charge  for  extension  bells,  whene 
there  was  no  further  eharge  for  such  service. 

In  Be  Sastem  Wisconsin  Teleph.  Co.  Jim.  13, 1916,  the  Wisconsin 
Commdaaion  authoritaed  an  increase  of  25  cents  p^  montii  upon  the 
establishment  of  a  continuous  day  and  night  service  where  the  com- 
pany was  earning  about  7  per  cent  and  the  inicreas^d  cost  of  operation 
would  take  up  the  increase. 

In  Re  Footville  Teleph.  Co.  Dec.  15, 1915,  the  Wisconain  Commis- 
sion avthorized  an  increase  of  rates  for  rurdl  telephone  service  to 
provide  for  leasonable  depreciation  and  a  fair  return  upon  the  in- 
vestment, tiie  new  rates  being  in  keeping  ivdth  charges  for  like  serv- 
ice furnished  by  other  eompaniea  of  the  same  size; 
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In  Re  Lebanon  Teleph.  Co.  Dec.  ^,  1916,  the  Wisconsin  CommtSH 
sion  authorized  a  charge  of  3  cents  a  call  to  subscribes  for  each 
message  from  the  company's  lines  to  Watertown  through  tlie  ex-* 
change  of  the  Wisconsin  Telephone  Company,  where,  although  over 
16  per  cent  of  the  reproduction  cost  of  the  former's  property  was 
available  for  interest  and  depreciation,  the  plant  was  operated  more 
cheaply  than  could  be  expected  in  the  future. 

In  Re  Northfield  Farmers'  Teleph.  Co.  Dec.  16,  1915,  the  Wiscon- 
sin Commission  authorized  an  increase  from  76  cents  to  $1  per 
month  where  necessary  to  provide  for  depreciation  and  a  small  re- 
turn. 

The  establishment,  increase,  or  decrease  of  rates  have  also  been 
approved  or  ordered  in  various  jurisdictions  as  follows: 

Michigan.— Re  Citizens'  Teleph.  Co.  T-93,  Dec.  31,  1915,  increase 
in  Caledonia;  Re  Citizens'  Teleph.  Co.  T-94,  Dec.  31,  1915,  in- 
crease in  Middleville ;  Re  Citizens'  Teleph.  Co.  T-95,  Dec.  31,  1915, 
increase  in  Saranac;  Re  Sunfield  Co-op.  Teleph.  Co.  T-101,  Dec.  31, 
1915,  $15  a  year  subject  to  a  discount  of  75  cents  per  quarter  if  paid 
during  the  first  month  of  each  quarter  with  all  tolls;  Re  Van  Buten 
County  Teleph.  Co.  T-98,  Dec.  31,  1915,  schedule  of  charges  for 
messages  between  the  exchanges  of  the  company. 

Nebraska, — ^Re  Burton  Teleph.  Co.  Application  No.  2589,  Dec. 
18,  1915,  increase  of  inadequate  farm  line  switching  rates  from  36 
to  50  cents  per  month,  residence  lines  from  $1  to  $1.25  per  month; 
Re  Crownover  Teleph.  Co.  App.  No.  2575,  Nov.  30,  1915,  increase 
from  $1.35  to  $1.50  per  month  for  farm  line  service  on  lines  con- 
nected with  the  Comstock  Independent  Telephone  Co.;  Re  Crown- 
over  Teleph.  Co.  App.  No.  2574,  Nov.  30,  1915,  installation  charge 
of  $1  per  telephone  in  Sargent  and  $2  per  phone  outside,  to  be  re- 
funded after  continuous  service  for  one  year,  $1  per  phone  in  Sar- 
gent for  change  and  an  additional  charge  of  50  cents  per  telephone 
for  change  made  beyond  each  6-mile  2one  outside  the  corporate 
limits;  Re  Gothenburg  Teleph.  Bxch.  App.  No.  2567,  N<wr.  19, 
1915,  flat  rate  of  $1.50  for  bulletining  18  cormtry  phone  lines  and 
15  cents  for  any  single  line;  Re  Lincoln  Teleph.  &  Teleg.  Co.  App. 
No.  2560,  Nov.  22,  1915,  increase  from  5  to  10  cents  for  toll  service 
from  Lincoln  to  Cheney;  Re  Lincoln  Teleph.  ft  Teleg.  Ca  Applica- 
tion No.  2591,  Dec.  14, 1916,  60  cents  per  laionth  for  eadi  addition^ 
listing  of  a  subscriber's  name  in  directory;  He  Lincoln  Teleph.  Go. 
App.  No.  2573,  Nov.  30,  1916,  cancelation  6t  $1  rat©  for  4-party 
residence  telephones  connected  with  the  Superior  Bxcfaange;  He 
Nebraska  Teleph.  Co.  Application  No.  2607,  Jan.  8,  1916,  $6  per 
annum  for  residence  extension  sets,  metallic  circuit,  wall  type,  with- 
out bell,  for  service  at  West  Psoint;  Re  Unadilla  Union  Teleph.  Co. 
Application  No.  2584,  Dec  14,  1915,  65  cents  per  month  to  sub- 
scribers maintaining  their  own  instmmeDts  and  connecting  lines; 
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Be  Union  Valley  Teleph.  Co.  Application  No,  2620,  Jan.  19,  1916, 
$1.25  per  month  for  exchange  service  with  discount  of  25  cents  per 
month  for  payment  in  advance. 

New  York.— Re  New  York  Teleph.  Co.  No.  T.  &  T.  110,  Dec.  10, 
1915,  tariff  canceling  First  Kevision  of  P.  S.  0.,  N.  Y.  N6.  168,  and 
establishing  various  approved  rates  and  reissuing  all  other  matter 
vrithout  change;  Be  WaWen  TeUph.  Co.  Now  T.  &  T.  109,  Oct.  1, 
1915,  Supplement  No.  1  to.P.  S.  C,  N.  Y.  No.  2,  which  added  rules 
4  and  5  to  the  rules  and  regulations  governing  the  tariff,  authorized. 

Tennessee. — ^Ee  Cumberland  Teleph.  &  Teleg.  Co.,  Jan.  18,  1915, 
increase  at  Union  City  upon  change  from  magneto  system  to  central 
energy  common  battery  system  as  petitioned  by  over  75  per  cent  of 
subscribers  who  agreed  to  pay  increased  rate ;  Be  Ciunberlwd  Teleph* 
&  Telega  Co.  Oct.  9^  1915,  increase  at  Dyersburg  upon  change  from 
magneto  system  to  central  energy  common  battery  system  as  peti- 
tioned by  more  than  93  per  cent  of  the  company^s  subscribers  who 
agreed  to  pay  increased  rates. 


K10BBA8KA  STATE  UAUUWAT  COMMISSION. 

IN  BE  LINCOLN  TELEPHONE  &  TELEGBAPH  COMPANY. 

[AppUcatiqn  No.  2690.] 

IHM^rtntinaMon  —  Pr^    service '^  Teiephon^s  *^  {pperdting    eondiUeiU 
-^  I'mpairme9U  of  centraet  o^UgtUien. 

A  telephone  company  will  be  permitted  to  discontinue  free  trans- 
mission over  its  toll  line  of  messages  originating  on  the  exchange  of  a 
second  company  and  destined  to  subscribers  ol  a  third  company,  where 
such  serrice  causes  discrimination  and  is  impraetacablte  from  a  saiisflto- 
tory  operating  standpoint,  and  where  any  agreements  which  may  have 
been  made  in  the  past  as  to  such  service  would  not  now  be  binding,  as 
the  ownership  of  tiie  various  Hues  has  changed  many  times  and  the  eon- 
^tidns  are  different. 

[February  11,  1916.] 

Application  of  the  Lincoln  Telephone  &  Telegraph  Company 
ior  authority  to  discontinue  free  service  between  Silver  Greet 
and  Osceola;  granted. 

Appearances :  L  E.  Hnrtz  and  R  E.  Mattison  for  applicant ; 
P.  HL  Bell,  Erank  Triba,  Ben  McCormick,  and  Ben  Stoffer  for 
protestants;  L.  B.  Wijson  for  Nebraska  Telephone  Company. 

Taylor,  Commissioner:  While  this  application  is  brought  in 
the  name  of  the  Lineoln  Telephone  &  Telegraph  Oompmj^  it 
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involves  the  interests  of  three  companieB^  the  Nebraska  Tele- 
phone Company  and  the  Polk  County  Independent  Telephone 
Company  being  equally  conoemed.  The  question  at  issue  is  as 
to  whether  the  privilege  now  extended  to  certain  farm  subscrib- 
ers of  the  Nebraska  Telephone  Company  of  talking  to  the  sub- 
scribers of  the  Polk  County  Independent  Telephone  Company 
at  Osceola  shall  be  discontinued. 

The  situation  is  as  follows:  Farm  subscribers  of  the  Ne- 
braska Telephone  Company's  exchange  at  Silver  Creek  who  re- 
side south  of  the  Platte  river  in  Polk  coun^^  desire  coniiection 
with  Osceola,  the  county  seat.  Several  yeans  ago,  nAea  the 
Silver  Creek  exchange  was  owned  by  a  Mr.  Saisch,  these  farm- 
ers were  given  connection  with  the  Osceola  exchange  of  the  Polk 
County  Independent  Telephone  Company  upon  the  payment  of 
a  monthly  rental  for  both  exchanges  of  $1.25.  Subsequently 
the  arrangement  with  the  Polk  county  company  was  discontinued 
through  the  refusal  of  that  company  to  longer  give  the  service. 
Thereupon  Mr.  Eaisch  entered  into  an  agreement  with  the  Ne- 
braska Telephone  Company,  which  at  that  time  had  an  exchange 
at  Osceola,  and  connection  was  made  with  that  exchange.  In 
1912  the  Nebraska  Telephone  Company  sold  its  exchange  at 
Osceola  to  the  Lincoln  Telephone  &  Telegraph  -Company^  in  the 
meantime  having  purchased  the  exchange  at  Silver  Creek.  Later 
the  Lincoln  company  sold  its  exchange  at  Osceola  to  the  Polk 
county  company,  retaining  only  the  toll  property,  a  portion  of 
which  was  a  half  interest  in  a  trunk  line  running  from  Osceola 
to  Silver  Creek,  over  which  this  free  service  was  being  given. 
The  Polk  county  company  consolidated  the  two  exchanges  at 
Osceola,  and  solicited  the  subscribers  of  the  Lincoln  oompany 
over  to  its  own  exchange.  This  had  the  eflFect  of  discontinuing 
the  exchange  to  which  the  farmers  above  referred  to  had  been 
having  free  exchange.  Calls  continued  to  be  forwarded  from 
Silver  Creek,  however,  and  the  service  was  continued  until,  in 
the  spring  of  1915,  the  toll  line  was  blown  down  and  was  not 
repaired.  Upon  informal  complaint  of  the  farmers  affected,  a 
conference  was  held  by  the  Commission  with  interested  parties 
in  October,  1915,  at  which  time  an  agreement  was  entered  into 
under  the  terms  of  which  the  Lincoln  company  was  to  resume 
the  Burvioe  on  condition  that  the  farmers  wQuld  pay  $7.50  per 
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month  for  the  use  of  that  portion  of  the  toll  line  owned  by  the 
Lincoln  company.  After  the  service  had  been  given  for  a  couple 
of  weeks,  however,  the  line  again  went  down.  The  farmers 
refused  to  pay  any  further  rental,  some  of  them  contending 
that  the  agreement  called  for  but  the  payment  of  one  instalment 
of  $7.50  to  repair  the  line,  and  others  that  the  service  was  not 
satisfactory.  The  Lincoln  company  repaired  the  line  again 
and  resumed  service,  but  filed  an  application  for  permission  to 
pennanently  discontinue  the  arrangement. 

The  controversy  involves  the  conflicting  interests  of  a  number 
of  parties.  One  point  is  quite  clear  and  needs  no  discussion,  viz., 
that  the  Lincoln  company  cannot  be  required  to  give  service  over . 
a  portion  of  its  toll  property  for  which  it  receives  no  compensa- 
tion. This  it  has  done  for  a  considerable  portion  of  the  time 
during  the  past  three  years.  The  offer  to  accept  a  flat  rate  of 
$7.50  per  month  for  the  use  of  the  line  was  a  concession  calcu- 
lated to  temporarily  settle  the  matter,  and  now  that  it  has  failed 
of  its  purpose  the  company  feels  justified  in  asking  that  the 
service  be  put  upon  a  business  basis.  As  shown,  the  Lincoln 
company  is  not  interested  in  either  of  the  terminating  exchanges, 
and  is  only  concerned  with  the  proper  operation  of  the  toll  line 
that  connects  them. 

The  Polk  county  company,  while  not  appearing  to  object  at 
the  hearing  upon  this  application,  was  represented  at  the  con- 
ference referred  to,  and  entered  a  vigorous  objection  to  a  restora- 
tion of  the  service  on  the  old  terms.  It  has  subscribers  in  the 
territory  south  of  the  Platte  river  served  by  the  Nebraska  com- 
pany. By  reason  of  the  fact  that  the  farmers  attached  to  the 
Silver  Creek  exchange  coidd  talk  to  their  neighbors  who  were 
on  the  Osceola  exchange,  while  the  latter  could  not  call  these 
same  Silver  Creek  farmers,  the  service  being  one  way  only,  a 
discriminatory  condition  was  created  that  was  anything  but 
satisfactory.  It  constituted  an  inducement  to  the  subscribers 
of  the  Osceola  company  to  leave  that  company  and  go  to  the 
Nebraska  company.  While  the  Polk  county  company  received 
compensation  for  handling  the  calls  coming  from  Silver  Creek 
in  the  form  of  the  regular  commission  on  toll  business,  the  dis- 
satisfaction caused  by  the  discrimination  against  its  own  patrons 
was  so  general  as  to  prompt  it  to  encourage  a  discontinuance  of 
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the  service.  The  Polk  county  company  had  just  cause  for  com- 
plainty  although,  so  long  as  it  was  receiving  compensation  for 
handling  the  calls,  it  could  not  properly  discontinue  the  service 
on  its  own  motion. 

The  Nebraska  company  has  taken  the  position  that  it  was 
ready  and  tvilling  to  continue  the  service,  although  it  could  not 
do  so  if  either  of  the  other  companies  declined.  It  appears  that 
many  years  ago,  during  the  management  of  Mr.  Raisch,  the 
farmers  involved  in  this  case  were  promised  service  with  Osceola 
if  they  woidd  pay  -a  rate  of  26  cents  per  month  in  addition  to 
their  regular  rate  of  $1  per  month.  As  we  have  shown,  how- 
.  ever,  the  original  connection  was  to  be  with  the  Osceola  exchange 
of  the"  Polk  county  company.  Later  this  was  discontinued,  and 
connection  was  then  made  with  the  Nebraska  exchange  at  Osce- 
ola. Still  later  this  exchange  was  purchased  by  and  the  sub- 
scribers all  solicited  over  to  the  Polk  county  company,  leaving 
the  connection  worthless.  Without  further  arrangement,  calls 
were  put  through  from  Silver  Creek  to  the  Polk  county  ex- 
change, although,  as  the  Lincoln  company  contends,  over  its 
protest.  It  further  appears  that  the  rate  for  farm  line  service 
on  the  Silver  Creek  exchange  at  the  present  time  is  $1.26  to  all 
subscribers,  so  that  the  extension  of  the  Osceola  service  to  the 
farmers  south  of  the  Platte  river  and  its  denial  to  the  other  farm- 
ers on  the  exchange  constitutes  a*discrimination. 

It  is  apparent  from  the  foregoing  that  the  effort  to  give  the 
service  involved  can  only  be  attended  by  complications  that  will 
give  rise  to  complaint,  that  it  is  impractical  from  a  satisfactory 
operating  standpoint,  and  that  it  is  the  cause  of  discrimination 
that  has  a  measure  of  injustice  in  it  While  the  subscribers 
affected  appear  to  have  had  some  sort  of  an  agreement  covering 
the  furnishing  of  the  service  by  the  Silver  Creek  exchange,  the 
conditions  have  changed  so  many  times  and  are  now  so  much 
different  than  at  the  time  the  agreement  was  entered  into  that 
the  contract,  if  any  existed,  would  not  now  be  binding.  For 
these  reasons  the  Commission  is  of  the  opinion  that  the  service 
should  be  discontinued  and  the  application  approved. 

ORDER. 

It  is  therefore  ordered  that  the  Lincoln  Telephone  &  Telegraph 
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Company  be,  and  the  same  hereby  is,  authorized  to  discontinue 
the  handling  of  so-called  "free  service'^  messages  over  its  toll 
line  between  Silver  Creek  and  Osceola,  the  messages  referred 
to  being  such  as  originate  on  those  farm  lines  belonging  to  the 
Xebraska  Telephone  Company  at  Silver  Creek  extending  across 
the  Platte  river  and  into  Polk  county,  destined  to  parties  on  the 
exchange  of  the  Polk  County  Independent  Telephcme  Company 
at  Osceola. 

This  order  shall  become  effective  on  and  after  March  1,  1916. 

Nebraska  State  Railway  Commission,  Henry  T.  Clarke,  Jr., 
Chairman. 


NBW  JERSEY  BOARD  OF  PVBIilO  UTIIilTY  COMMISSIONERS. 

MANTUA  TOWNSHIP 

V. 

NEW  JERSEY  GAS  COMPANY. 

ValufUion  ^^  Land -^  Allowance  for  overhead  expenses, 

1.  In  valuing  the  land  of  a  gas  utility  for  rate  making,  20  per  cent 
of  the  cost  was  added  as  the  overhead  expense  for  buying  and  holding 
of  the  land  until  the  plant  was  ready  for  operation. 

Vdluaiion^  Physical  property  other  than  land -^  AlUnoance  for  over- 
head  expenses, 

2.  In  valuing  the  physical  property  other  than  land  of  a  gas  utility 
for  rate  making,  an  average  of  15.11  per  cent  of  the  net  cost  was  added 
as  the  overhead  expense. 

Valuation  ^'Unused  property  ^^  Allowance  for. 

3.  The  value  of  gas  generating  and  purifying  equipment  in  excess 
of  the  immediate  future  needs  of  the  utility  and  the  portions  of  build- 
ings required  to  house  them  was  not  allowed  as  an  element  of  value 
for  rate  making. 

Valuation  ^'Unused  service  connections  ^»  Allowance  for, 

4.  The  value  of  unused  service  connections  of  a  gas  utility  in  excess 
of  15  per  cent  of  the  meters  in  service  was  not  allowed  as  an  element 
of  value  for  rate  making. 

Valuation ^'Witrking  capital ^^ Discarded  property, 

5.  Two  thirds  the  value  of  discarded  machinery  and  accessories 
which  had  been  in  use,  and  had  not  been  charged  off,  was  allowed  in  a 
rate  valuation  under  the  head7>f  working  capital,  one  third  being  de- 
ducted as  depreciation  accruing  prior  to  the  consolidation  of  the  com- 
panies. 
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Valuation  —  Organization  expensea. 

6.  A  claim  for  organization  expenses  amounting  to  3.4  per  cent  of 
the  cost  to  reproduce  the  property  new  was  disallowed  as  imreasonable 
for  a  gas  company  whose  tangible  property  was  valued  at  $1,136,359. 

Valuation  ^^  Legal  expenses, 

7.  In  a  rate  valuation,  legal  expenses  for  presenting  the  case  to 
the  Commission  should  not  be  included  as  legal  expenses  during  coo* 
struction,  where  the  value  of  the  property  at  a  prior  date  has  been 
taken  as  the  basis  upon  which  to  predicate  rates. 

Valuation  ^^  Premiums  on  bonds, 

8.  In  valuing  a  gas  utility  for  rate  making,  the  item,  "premiums 
paid  on  bonds,"  a  subitem  of  "other  intangibles,"  was  not  allowed,  upon 
the  ground  that  the  payment  was  unnecessary,  where  it  appeared  that 
the  bonds  did  not  actually  change  hands,  but  were  transferred  from 
one  corporation  to  another,  controlled  by  the  same  individuals. 

Valuation -^  ** Franchise  requirements  capitalized." 

9.  In  a  rate  valuation  of  a  gas  utili^,  the  item,  "franchise  require- 
ments capitalized,"  subitem  of  "other  intangibles,"  representing  the 
amount  of  money  which  invested  at  6  per  cent  interest  will  yield  an- 
nually the  estimated  average  cost  of  supplying  free  gas  to  municipali- 
ties as  required  by  the  franchises,  was  not  allowed  as  an  element  of 
value,  upon  the  ground  that  the  cost  of  this  service  already  formed  a 
part  of  the  operating  expenses. 

Depreciation'^ Accrued'^ Property  of  consolidated  company, 

10.  In  a  rate  valuation  of  a  gas  utility  made  up  of  various  consoli- 
dations and  mergers,  no  allowance  should  be  made  for  depreciation  that 
accrued  before  the  company  acquired  the  property,  where  the  property 
was  taken  over  at  its  then  present  value. 

Betum  —  Gas  —  Amount. 

11.  The  return  for  a  gas  utility  was  fixed  at  7  per  cent  to  eaaUe  the 
company  to  earn  6|  per  cent  on  capital,  and  to  pay  interest  on  bonds 
issued  for  construction. 

[January  18,  1916.] 

Complaint  alleging  that  defendant's  rates  for  gas  were  ex- 
cessive and  discriminatory;  dismissed. 

The  decision  was  based  upon  a  valuation  of  the  property.  The 
Commission  found  that  the  actual  cash  investment  in  the  prop- 
erty did  not  exceed  $1,521,  261.37.  This  conclusion  was  reached 
by  subtracting  from  $1,975,425,  the  total  outstanding  capital- 
ization, the  sum  of  $454,173.63,  which  was  found  to  be  the 
amount  of  securities  issued  in  excess  of  the  actual  cost  or  value 
of  the  total  property  acquired  through  the  issue  of  stock  and 
bonds.    The  items  making  up  this  amount  are  shown  in  table  II. 

Appearances:  Oscar  B.  Redrew  for  the  complainant;  Nor- 
man Grey  and  Theodore  J.  Grayson  for  the  respondent;  Frank 
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H.  Sommer,  counsel,  and  Groyer  C.  Bichman,  assistant  coun- 
sel, for  the  Board. 

By  the  Commission:  The  township  of  Mantua,  township  of 
East  Greenwich,  township  of  Glassboro,  borough  of  Wenonah, 
l)orough  of  Pitman,  borough  of  Clayton,  borough  of  Pittsgrove, 
and  town  of  Woodbury  Heights,  all  in  Gloucester  county,  the 
borough  of  Elmer,  in  Salem  county,  and  the  township  of  Glou- 
cester, in  Camden  county,  filed  a  petition  with  the  Commission, 
allying  that  the  New  Jersey  Gas  Company  charges  excessive 
rates  for  gas,  and  that  the  consumers  living  in  the  municipalities 
referred  to  are  being  discriminated  against,  because  they  are 
charged  at  a  higher  rate  than  the  same  company  charges  for  gas 
supplied  in  Landis  township  in  the  county  of  Cumberland. 

Complaint  was  also  made  that  the  rates  charged  for  street 
lighting  are  excessive. 

The  complaints  allege  that  an  underlying  reason  for  the  ex- 
cessive rates  is  improper  capitalization. 

The  answer  of  the  company  includes : 

(1)  An  admission  that  there  is  a  difference  between  the  rates 
charged  to  consumers  in  Landis  township,  and  the  rates  charged 
to  consumers  in  all  other  territory  of  the  company. 

(2)  The  claim  that  the  rates  charged  in  all  parts  of  the 
territory  are  just  and  reasonable,  excepting  the  rates  charged  in 
Landis  township.  In  this  case,  the  company  claims  that  the 
rates  are  too  low,  and  are  therefore  unjust  to  the  company. 

(3)  The  claim  that  the  rates  for  street  lighting  are  just  and 
reasonable. 

(4)  A  statement  that  the  rates  for  the  sale  of  gas  are  not  de- 
termined solely  by  the  distance  of  consumers  from  the  point  of 
manufacture,  but  that  many  other  factors  must  be  taken  into 
oonsideratioiL 

(6)  A  denial  of  the  allegations  regarding  improper  capitaliza- 
tion. 

(6)  That  the  rates  now  diaj^ed  by  the  company  should  be 
ffustained. 

On  the  issues  joined,  bearings  were  held  and  testimony  and 
exhibits  making  a  voluminous  record  were  submitted. 

The  complainants  submitted  a  report  by  H.  L.  McMillan  and 
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F.  A.  Wood,  engineers,  dated  May  1,  1913.  There  were  two 
sections  to  this  report, — the  first  referring  to  the  valuation  of 
the  property  of  the  gas  company,  the  second  being  an  analysis  of 
revenues  and  operating  expenses. 

It  early  appeared  that  the  valuations  submitted  by  the  com- 
plainants were  not  complete.  The  complainants  had  not  been 
given  opportunity  to  inspect  the  property,  and  on  this  account 
they  requested  the  Commission  to  make  a  valuation  of  the  prop- 
erty. This  was  done  under  the  direction  of  the  Commission's 
engineer.  Dr.  Philander  Betts. 

Examination  of  the  books  of  the  company  was  made  by  Mr. 
Henry  S.  Lyon,  the  accountant  for  the  Commission,  and  testi- 
mony was  also  submitted  r^arding  certain  information  taken 
from  the  books  by  Mr.  Callingham,  for  the  petitioners. 

In  accordance  with  the  Commission's  usual  practice  in  rate 
cases,  the  company  was  requested  to  furnish  an  inventory  and 
appraisal  of  the  property,  together  with  detailed  statements  re- 
garding the  finances  of  the  company.  In  view  of  former  ex- 
perience, it  was  decided  to  prepare  the  inventory  in  collaboration 
with  the  engineers  of  the  gas  company,  in  order  to  eliminate  all 
disputes  as  to  the  existence  of  the  property  itself. 

The  appraisal  made  by  the  Commission  was  presented  in  de- 
tail at  numerous  hearings  held  in  Camden,  and  full  opportunity 
was  given  both  the  company  and  the  complainants  to  criticize 
the  results  as  determined  by  the  Commission's  engineers. 

Corporate  History. 

The  ITew  Jersey  Gas  Company,  in  1918,  was  supplying  por- 
tions of  Gloucester,  Camden,  Salem,  and  Cumberland  counties, 
from  a  central  plant  located  at  Glassboro. 

The  company  was  formed  by  consolidation  agreement  dated 
May  28,  1910,  and  filed  in  the  office  of  the  secretary  of  state  on 
June  18,  1910.  The  companies  consolidating  which  formed  the 
original  New  Jersey  Gas  Company  were:  1.  The  Laurel 
Springs,  Magnolia,  &  Clementon  Gas  Company,  organized  April 
24,  1909 ;  2.  Williamstown  Gas  Compajiy,  organized  September 
23,  1907;  3.  Woodbury  Heights  Gas  Company,  organized  March 
14,  1906.     The  consolidation  was  effected  by  adding  together, 
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without  increase  or  decrease,  the  face  values  of  the  capital  stocks 
of  the  consolidating  companies.  Before  consolidation  the  stocks 
outstanding  were  as  follows : 

1.  L.  S.  M.  &  C.  Gas  Co.  stock  issued  Dec.  22/09 $7,625 

2.  Williamstown  Gas  Co.  stock  issued  Sep.  22/07  5,000 

3.  Woodbury  Hts.  Gas  Co.  stock  issued  May  21/10  5,000 

The  aggr^;ate  of  these  three  issues  was $17,625 

— and,  as  part  of  the  consolidation  agreement,  the  T^ew  Jersey 
Gas  Company  (A)  issued  stock  in  the  par  value  of  $17,625,  in 
even  exchange  for  the  stocks  of  the  constituent  companies. 

A  second  consolidation  took  place  by  an  agreement  of  June  30, 
1910,  which  was  filed  in  the  office  of  the  secretary  of  state  on 
July  2,  1910.  By  this  agreement  the  New  Jersey  Gas  Company 
(A)  consolidated  with  the  Vineland  Gas  Company,  which  was 
organized  on  January  5,  1907;  and  the  Elmer  Gas  Company, 
which  was  organized  September  23,  1907.  The  name  of  the 
new  company  was  New  Jersey  Gas  Company  (B).  The  result  of 
the  consolidation  was  as  follows: 

( A )  New  Jersey  Gas  'Company  capital  stock ' $17,625 

4.  Elmer  Gas  Co.  stock  issued  Oct.  1,  1907   5,000 

6.  Vineland  Gas  Co.  stock  issued  July  1,  1910 12,500 

Stock  issued  by  N.  J.  Gas  Co.   (B)  in  exchange  for  stocks  of  con- 
stituents     $35,125 

On  July  2,  1910,  the  Xew  Jersey  Gas  Company  (B)  issued 
stock  to  the  par  value  of  $417,900,  and  bonds  in  the  par  value 
of  $900,000,  these  two  issues  being  made  for  the  purpose  of  pur- 
chasing the  assets  of  the  Xew  Jersey  Consolidated  Gas  Company. 
These  assets  consisted  of  various  stocks  and  bonds,  and  included 
contracts  for  construction  of  the  new  plant  at  Glassboro,  as  well 
as  the  high-pressure  transmission  lines  radiating  from  Glassboro 
to  other  municipalities. 

A  third  consolidation  took  place  by  agreement  of  August 
8,  1910,  approved  by  the  Commission  October  29,  1910.  By 
this  consolidation  the  East  Greenwich  Gas  Company  (6)  con- 
solidated with  the  New  Jersey  Gas  Company  (B),  forming  New 
Jersey  Gas  Company  (C).  The  result  after  the  consolidation  of 
October  29,  1910,  was  as  follows: 

(6)   East  Greenwich  Gas  Co.  stock  issued  Sep.  29,  1909 $2,500 

(B)  N.  J.  Gas  Co.  stock  outstanding 453,025 

Stock  outstanding  after  consolidation — ^N*.  J.  Gkis  Co.  (C)   $455,625 
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A  fourth  consolidation,  by  agreement  dated  August  9,  19 10, 
approved  by  the  Commission  Novanber  10,  1910,  took  place  by 
which  the  Pitman,  Glassboro,  &  Clayton  Gas  Company  (7), 
organized  on  January  2,  1906,  was  consolidated  with  New  Jer- 
sey Gas  Company  (C),  forming  Xew  Jersey  Gas  Company  (D). 
The  result  of  this  consolidation  was  as  follows : 

(7)   P.  G.  &  C.  Gas  Co.  stock  issued  $109,600 

(C)  New  Jersey  Gas  Co.  stock  outstanding  455,625 

After  consolidation,  N.  J.  Gas  Co.  (D)  had  outstanding $565,025 

By  agreement  of  November  21,  1911,  Swedesboro  Gas  Com- 
pany (8),  organized  October  4,  1902,  and  reorganized  as  the 
Swedesboro  Gas  Light  Company  December  1,  1905,  was  merged 
with  the  New  Jersey  Gas  Company  (D). 

New  Jersey  Gas  Company  (D)  had  already  issued  securities 
to  be  used  in  purchasing  the  stocks  and  bonds  of  the  Swedesboro 
Company,  and,  in  the  merger,  the  stocks  and  bonds  of  the  Swedes- 
boro Company  were  canceled. 

By  merger  agreement  approved  March  12,  1912,  Pennsgrove 
Gas  Company  (9),  which  was  organized  August  2,  1904,  and 
Bridgeport  Gas  Company  (10),  which  was  organized  May  11, 
1909,  were  merged  into  New  Jersey  Gas  Company  (D). 

The  New  Jersey  Gas  Company  (D)  had  previously  issued 
its  own  securities  to  purchase  the  securities  of  the  Pennsgrove 
and  Bridgeport  Companies,  and,  in  the  merger,  the  securities  of 
the  Pennsgrove  and  Bridgeport  Companies  were  canceled. 

The  Vineland  Gas  Company  (5),  referred  to  above,  although 
organized  January  5,  1907,  does  not  appear  to  have  issued  any 
securities  until  July  1,  1910.  This  company,  however,  obtained 
franchises  from  Vineland  borough  on  August  13,  1907,  and  from 
Landis  township  on  August  5,  1907,  and  April  8,  1909.  These 
franchises  were  procured  because  of  the  lapse  of  the  franchise 
rights  of  the  old  company  which  had  been  serving  Vineland. 

The  Vineland  Gaslight  Company  was  organized  by  special  act 
of  the  legislature  approved  March  15,  1S70  (P.  L.  1870,  p.  577). 

In  1884,  Vineland  Gaslight  Company  became  insolvent  and 
was  sold  by  receiver  at  public  sale.  The  purchaser,  John  R. 
Farnum,  operated  the  works  until  the  year  1900,  when,  on  March 
27th,  he  conveyed  the  same  to  Arthur  A.  Halbrook.  The  convey- 
ance included  all  the  real  and  personal  property  purchased  by 
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Famnm  at  the  receiver's  sale  and  some  additional  property  and 
extensions  of  the  works,  and  specifically  included  the  franchises 
sold  by  the  receiver. 

Under  date  of  March  31,  1900,  Halbrook  and  wife  conveyed 
the  same  property,  except  the  franchises,  to  the  Vineland  Light 
&  Power  Company,  and,  by  a  separate  instrument,  leased  the 
franchises  to  the  company  for  the  period  of  99  years.  From  that 
time,  up  to  1907,  when  the  whole  matter  was  before  the  court  of 
chancery,  the  Vineland  Light  &  Power  Company  opwated  the 
works,  and  made  such  improvements  and  extensions  as  the  growth 
of  the  commimity  seemed  to  warrant 

The  Vineland  Light  &  Power  Company  was  formed  March 
9,  1900,  under  the  general  corporation  act,  and  on  February 
6,  1907,  the  court  of  chancery  decided  that  this  company  had  no 
right  to  exercise  the  franchises  which  had  been  leased  by  Hal- 
brook  and  wife.  The  decision  was  virtually  to  the  effect  that  the 
franchises  of  the  Vineland  Gaslight  Company  had  lapsed  be- 
cause the  purchaser  had  not  formed  a  new  corporation  in  accord- 
ance with  the  act  of  February  27,  1881,  and  its  amendments, 
which  provided  for  the  sale  of  the  property  of  the  public  utility 
companies  at  receiver's  sale. 

An  injunction  was  issued  by  the  court  of  chancery  on  Febru- 
ary 15,  1907,  the  result  of  which  was  to  forbid  the  exercise  by 
the  Vineland  Light  &  Power  Company  of  the  franchises  which 
had  been  originally  granted  by  special  act  to  the  Vineland  Gas 
Light  Company. 

The  Vineland  Light  &  Power  Company  had  not  been  organized 
under  the  gas  a^t,  and  the  Vineland  Gas  Company  was  therefore 
organized  as  stated  above,  and  obtained  the  necessary  franchises. 

The  Vineland  Light  &  Power  Company  leased  its  property  to 
the  Vineland  Gas  Company  under  date  of  June  26,  1908,  for  a 
period  of  99  years,  and  at  the  present  time,  the  New  Jersey  Gtis 
Company  is  operating  the  property. 

The  Xew  Jersey  Gas  Company,  however,  in  its  issue  of  se- 
curities of  July  2,  1910,  provided  for  the  purchase  of  all  the 
stock  and  bonds  of  the  Vineland  Light  &  Power  Company. 

From  the  foregoing,  it  will  be  seen  that  the  New  Jersey  Gas 
Company  has  been  made  up  by  various  consolidations  and  merg- 
ers of  all  of  the  companies  named  heretofore,  excepting  the  Vine- 
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land  Light  &  Power  Company,  whose  property  is  leased  to  the 
New  Jersey  Gas  Company. 

Financial  History. 

On  July  2,  1910,  the  New  Jersey  Gas  Company,  which  then 
consisted  of  the  Laurel  Springs,  Magnolia,  &  Clementon  Gas 
Company,  the  Williamstown  Gas  Company,  the  Elmer  Gas  Com- 
pany, and  the  Vineland  Gas  Company,  had  outstanding  stock  in 
the  par  value  of  $35,125.  The  bonds,  which  according  to  the 
records  in  the  office  of  the  secretary  of  state  and  other  places,  were 
supposed  to  be  outstanding,  were  as  follows: 

Laurel  Springs,  Magnolia,  &  Clementon  Gas  Co.  issue  of  Dec.  22, 

1909   $100,000 

Williamstown  Gas  Co.  issue  of  April  30,  1909  30,000 

Elmer  Gas  Co.  issue  of  Oct.  30,  1909  35,000 

So  that  total  bonds,  which  according  to  reports  were  outstanding 
on  July  2,  1910,  amounted  to $165,000 

On  July  2,  1910,  New  Jersey  Gas  Company  filed  a  statement 
in  the  office  of  the  secretary  of  state  showing  that  on  that  date 
they  were  issuing  stock  in  the  par  value  of  $417,900,  stock  scrip 
to  the  value  of  $62.24,  and  bonds  in  the  par  value  of  $900,000. 

The  stock  and  scrip  were  issued  for  cash  at  par $417,962.24 

The  bonds  at  80  amounting  to 720,000.00 

Total    $1,137,962.24 

The  certificate  in  the  office  of  the  secretary  of  state  shows  that 
these  issues  of  stock  and  bonds  were  made  to  purchase  certain 
properties  and  contracts.  On  page  5  of  the  journal  of  the  New 
Jersey  Gas  Company,  dated  July  2,  1910,  the  following  entry 
is  found  (Exhibit  a33,  Nov.  26,  1913) : 

July  2,  1910. 
Simdries  to  New  Jersey  Consolidated  Gas  Go. 
For  the  purchase  of  following  stocks,  bonds,  and  other  property  in  accord- 
ance with  the  resolution  of  the  Board  of  Directors  at  their  meeting  held 
June  30,  1910,  for  the  sum  of  $1,137,962.24 

East  Greenwich  Gas  Co.  Ist  mtg.  bonds,  $35,000  at  102 $35,700.00 

Elmer  Gas  Co.  1st  mtg.  5%  gold  bonds,  $35,000  at  105 36,750.00 

Laurel  Springs,  Magnolia,  &  Clementon  Gas  Co.  Ist  mtg.  5% 

gold  bonds,  $46,000  at  105 47,250.00 

Pitman,  Glassboro,  &  Clayton  Gas  Co.  Ist  mtg.  5%  gold  bonds, 

$150,000  at  110 165,000.00 

Vineland  Light  &  Power  Co.,  1st  mtg.  5%  gold  bonds,  $58,000 

at  par  58,000.00 

Williamstown  Gas  Co.  1st  mtg.  5%  gold  bonds,  $30,000  at  105         31,500.00 

Elmer  Gas  Co.  stock — 200  shares  at  $25 5,000.00 
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East  Greenwich  Gas  Oo.  stock — 100  shares  at  par  $25 $2,500.00 

Pitman,  Glassboro,  ft  Olayton  Gas  Co.  stock — 4,380  shares  at 

par  $25  109,500.00 

Vineland  Light  &  Pow«r  Co.  stock—OOO  shares  at  par  $100  . . .  60,000.00 
Hammonton  &  Egg  Harbor  City  Gas  Co.  stock — 361  shares  par 

$60  at  $10   • 3,610.00 

Lewisburg  Gas  Co.  stock — 1,491  shares,  par  $50  at  $15 22,365.00 

Marietta  &  Elizabethtown  Gas  Co. — stodc  802  shares,  par  $25 

at  $10  8,020.00 

Vineland  Gas  Co.  stock— 500  shares  at  par  $25 12,500.00 

Pitman,  Glassboro,  &  Olayton  Gas  Co. — stock  rights  full  paid  40,500.00 

Total   $638,195.00 

Bills  Receivable. 
Notes  giyen  by  Pitman,  Glassboro,  &  Clayton  Gas  Co.  to  sundry 

parties $25,000.00 

Note  given  by  Vineland  Gas  Co.  to  N.  J.  Sub.  G.  Co 3,604.31 

Note  given  by  Lewisburg  Gas  Co.  to  U.  Ry.  S.  Co 4,055.43 

Note  given  by  Washington  Gas  Co.  to  U.  Ry.  S.  Co 3,853.42 

$36,513.16 

Accounts  receivable  from  East  Greenwich  Gas  Co 13,083.12 

"     Elmer   Gas   Co 8,116.46 

"  «  M     Laurel  Springs,  Magnolia,  &  Clem- 

enton  Gas  Co 40,268.53 

"  «  «     Pitman,  Glassboro,  ft  Clayton  Gas 

Co 131,502.87 

-                -             **     Vineland  Gas  Co 31.784.20 

«*                "             "     WilUamstown  Gas  Co 1,640.08 

Organisation  Ewpenaes. 
For  organization  expenses  by  N.  J.  Suburban  Gas  Co.  incident 
to  the  perfecting  of  the  franchises,  etc.  of  the  Elmer  Gas  Co., 
East  Greenwich  Gas  Co.,  Laurel  Springs,  Magnolia,  ft  Clem- 
enton  Gas  Co.,  Pitman,  Clayton,  ft  Glassboro  Gas  Co.,  Vine* 
land  Gas  Co.,  and  Williamstown  Gas  Co.,  now,  or  to  be, 

merged  into  this  company   $42,138.68 

Equipment:    4  automobiles  and  one  fire  proof  safe 4,067.22 

Cash  on  deposit   5,427.69 

General  Manager's  fund    498,74 

Construction  contract  of  Eastern  Light  ft  Fuel  Co.  with  N.  J, 
Suburban  Gas  Co.  dated  June  21,  1910,  for  labor  and  ma- 
terial, duly  assigned  to  New  Jersey  Consolidated  Gas  Co. 
Contract  price 183,826.50 

Total  assets  acquired  from  N.  J.  Consolidated  Gas  Co.  $1,137,962.24 

The  following  items  taken  from  the  above  are  specially  noted : 

1.  East  Greenwich  Gas  Co.— ^ock—lOO  shares  at  par  $25 $2,500 

2.  Elmer  Gas  Co. — stopk— 200  shares  at  $25 5,000 

3.  Pitman,  Glassboro,  ft  Clayton  Gas  Co. — stock — 4,380  shares  at 

par  $25  109,600 

4.  Vineland  Light  ft  Power  Co. — stock — 

600  shares  at  par  $100    $60,000 

Less    570        "      "     "      100  turned  in    12/2/13 67,000 

30        "      "     '*     100    3,000 

6.  Vineland    Light    ft    Power    Co.    first   mtg.    5%    bonds 

$58,000  at  par $68,000 

Less  $47,000  m  bonds  turned  in  12/2/13 47,000 

11,000 
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6.  Vineland  Gas  Co.— stock— 600  shares  at  par  $25 12,500 

7.  Pitman,  Clayton,  &  Glassboro  Gas  Co. — stock  rights  full  paid  . .       40,500 

The  total  of  these  items  amounts  to $184,000 

The  Elmer  Gas  Company,  the  East  Greenwich  Gas  Company, 
the  Pitman,  Glassboro,  &  Clayton  Gas  Company,  and  the  Vine- 
land  Gas  Company,  were  either  already  consolidated,  or  were  lat- 
er consolidated  with  the  New  Jersey  Gas  Company,  and,  in  con- 
nection with  the  consolidations,  the  amount  of  stock  issued  by 
the  consolidated  company  in  each  case  was  the  sum  of  the  stocks 
of  the  subsidiary  companies* 

It  was  clearly  improper  to  issue  stock  twice  for  the  same  pur- 
pose. 

The  Elmer  Gas  Company  was  consolidated  with  the  New 
Jersey  Gas  Company  on  July  2,  1910.  Stock  was  issued  at 
that  time  in  exchange  for  the  stock  of  the  Elmer  Gas  Company. 

The  same  is  true  of  the  Vineland  Gas  Company,  and,  in  this 
issue,  as  the  stocks  of  these  companies  were  purchased  by  the 
New  Jersey  Gas  Company  on  this  same  date  (July  2,  1910), 
through  the  issuance  of  additional  stocks  and  bonds,  there  should 
have  been  returned  to  the  treasury  of  the  New  Jersey  Gas  Com- 
pany its  own  stock  representing  the  Vineland  and  Elmer  Com- 
panies. 

The  same  thing  applies  in  connection  with  the  consolidation 
which  brought  in  the  Pitman,  Glassboro,  &  Clayton  Gas  Com- 
pany. This  consolidation  took  place  on  November  10,  1910, 
although  on  July  2,  1910,  stock  was  issued  by  the  New  Jersey 
Gas  Company  to  be  used  in  purchasing  the  stock  of  the  Pitman, 
Glassboro,  &  Clayton  Gas  Company.  The  result,  on  November 
10,  1910,  should  have  been  to  have  brought  back  into  the  treas- 
ury of  the  company  its  own  stock  to  the  extent  of  $109,500. 

In  addition  to  this  transaction  on  July  2,  1910,  the  New  Jer- 
sey Gas  Company  issued  its  own  securities  to  purchase  the  un- 
exercised stock  rights  of  the  Pitman,  Glassboro,  &  Clayton  Gas 
Company  amounting  to  $40,500. 

Securities  were  also  issued  on  July  2,  1910,  as  per  above  jour- 
nal entry,  to  purchase  $60,000  par  value  of  capital  stock  and 
$58,000  par  value  of  bonds  of  the  Vineland  Light  &  Power  Com- 
pany;  $3,000  of  this  stock  and  $11,000  of  these  bonds  have  never 

been  delivered  to  the  New  Jersey  Gas  Company,  the  latter  car- 
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rying  on  its  books  an  account  receivable  from  the  New  Jersey 
Consolidated  Gas  Company,  amounting  to  $54,500,  which  is  the 
sum  of  the  par  value  of  the  stock  and  bonds  of  the  Vineland 
Light  &  Power  Company,  and  the  $40,500  stock  rights  of  the 
Pitman,  Glassboro,  &  Clayton  Gas  Company  referred  to  above. 

It  is  somewhat  doubtful  whether  the  New  Jersey  Gas  Company 
ever  expects  to  receive  the  $64,500  of  stocks  and  bonds  from  the 
New  Jersey  Consolidated  Gas  Company,  inasmuch  as  it  set  up 
on  its  books  as  of  December  31,  1910,  a  reserve  against  which 
to  write  off  such  of  the  assets  purchased  in  the  bill  of  sale  of 
July  2,  1910,  as  had  not  yet  been  delivered  to  it  at  the  close  of 
that  year,  including  the  $64,600,  as  stated  in  the  journal  entry 
creating  the  reserve. 

The  total  amount  of  this  reserve  was  $316,083.12,  which  was 
intended  to  cover,  in  addition  to  the  $64,600,  the  following  items: 

$2,500.00  par  value  capital  stock  of  the  East  Greenwich  Gkus  Ompany. 
5,000.00    "        "  «  "      of  the  Elmer  Gas  Co. 

12,500.00    «        «  «  "      of  the  Vineland  Gas  Co. 

109,500.00    "        «  *'  "      of  the  Pitman,  Glassboro,  &  Qayton  Co. 

15,000.00  premium  paid  for  the  latter  stock,  and 
13,083.12  of  accoimts  receivable  from  the  East  Greenwich  Gas  Company. 

The  sum  of  all  these  items,  less  $18,673.34,  as  explained  below, 
was  written  off  against  this  reserve,  and  it  would,  therefore,  seem 
not  improbable  that  the  remaining  $54,600  will  also  be  similarly 
disposed  of. 

By  setting  up  this  reserve  of  $316,083.12,  a  reduction  by  this 
amount  was  made  in  the  company's  surplus,  which,  however, 
was  more  than  offset  by  the  increase  a  month  earlier  as  per  the 
following  journal  entry: 

Dr.  Or, 

Franchise $469,000  

To  profit  and  loss $469,000 

"Increased  value  of  the  company's  property  through  consolidation,  duly 
authorized  by  the  Board  of  Directors  at  a  special  meeting  held  November  23, 
1910." 

If  this  increase  in  surplus  had  not  been  made,  the  setting  up 
of  the  above  reserve  would  have  resulted  in  a  deficit^  and  it  would, 
therefore,  seem  not  improbable  that  the  underlying  purpose  of 
the  above  entry  was  to  cover  up  any  loss  which  the  company  might 
sustain  from  not  receiving  certain  assets  covered  by  the  bill  of 
sale  of  July  2,  1910. 
P.U.R.1916C. 
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As  stated  above,  the  result  of  issuing  securities  by  the  New 
Jersey  Gas  Company  for  the  purchase  of  the  stocks  of  underly- 
ing companies,  which  stocks  had  already  been  or  were  subse- 
quently converted  into  the  stock  of  the  consolidated  company, 
should  have  been  to  bring  into  the  latter's  treasury  its  own  stock 
to  the  par  value  of  $129,600,  and,  as  shown  by  the  books,  this 
actually  took  place.  A  year  later,  however,  this  amount  of  treas- 
ury stock  was  given  to  the  Eastern  Light  &  Fuel  Company,  an 
affiliated  corporation,  in  payment  of  a  current  loan  from  the  lat- 
ter amounting  to  $18,673.84,  which  was  equivalent  to  issuing  the 
stock  at  86.58  per  cent  below  its  par  value.  It  would,  therefore, 
appear  that  $129,500  of  the  company's  reported  outstanding 
capital  stock  has  never  legally  been  issued,  since  the  statute  of 
1906  specifies  that  capital  stock  shall  be  issued  only  for  cash  or 
property  having  a  value  at  least  equivalent  to  the  par  value  of 
the  stock,  and  also  for  the  reason  that  the  sale  and  delivery  were 
made  without  the  approval  of  this  Board. 

This  $129,600  par  value  of  stock  is  the  sum  of  several  items, 
above  mentioned,  covered  by  the  reserve  for  contingencies  of 
$316,083.12,  and  against  this  reserve  was  written  off  the  differ- 
ence of  $110,826.66,  between  the  par  value  of  the  stock  and  the 
actual  consideration  of  $18,673.34  received  therefor. 

Against  this  reserve  was  also  written  off  the  $13,083.12,  in- 
debtedness of  the  East  Greenwich  Gas  Company  to  the  New 
Jersey  Consolidated  Gas  Company,  purchased  from  the  latter 
by  the  "New  Jersey  Gas  Company  in  the  bill  of  sale  of  July  2, 
1910,  which  indebtedness  it  was  later  found  did  not  exist.  This 
item,  therefore,  represents  an  amount  of  securities  issued  for 
which  no  consideration  whatever  was  received,  and  hence  steps 
ought  to  be  taken  to  have  this  amount  returned  to  the  treasury  of 
the  company. 

Another  fact  which  should  be  noted  is  that  amongst  the  assets 
purchased  on  July  2,  1910,  are  the  following  items: 

Lewisburg  Gas  Co.'s  stock — 1,491  shares  par  $50  at  $15 $22,365 

Marietta  &  Elizabethtown  Gas  Co.  stock — 802  shares  par  $25  at  $10      8,020 

Total    $30,385 

—  which  represent  the  value  of  securities  Issued  for  the  purchase 
of  the  stocks  of  these  two  gas  companies  which,  are  located  in 
Pennsylvania,  and  which  are  not  in  any  way  related  to  the  com- 
panies doing  business  in  New  Jersey.    It  is  suggested  that  the 
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purchase  by  one  gas  company  of  the  securities  of  a  gas  company 
located  in  another  state,  at  a  location  entirely  remote  from 
the  location  of  the  purchasing  company,  is  a  proceeding  which  is, 
in  any  case,  not  to  be  approved  by  the  Commission. 

Both  of  the  above  securities,  together  with  a  note  of  the  firstr- 
named  company  for  $4,055.43,  and  one  given  by  the  Washing- 
ton Gas  Company  to  the  Union  Railway  Supply  Company  for 
$3,853.42,  and  also  the  $3,610  par  value  capital  stock  of  the 
Hammonton  &  Egg  Harbor  City  Gas  Company,  a  New  Jersey 
corporation,  all  of  which  items,  as  shown  above,  were  included  in 
the  bill  of  sale  of  July  2,  1910,  abrogating  $41,903.85,  were 
given  to  the  Eastern  Light  &  Fuel  Company  during  1912  in 
liquidation  of  floating  debts  amounting  to  $29,540,  thus  result- 
ing in  a  loss  of  $12,363.85,  of  which  $853.42  was  written  off 
against  the  reserve  for  contingencies,  and  the  balance  charged 
directly  to  surplus. 

In  the  f oUowing  table  are  shown  all  the  various  issues  of  stocks 
and  bonds  of  the  New  Jersey  Gas  Company  and  of  its  constitu- 
ent companies.  This  appears  in  the  testimony  as  exhibit  C-34  of 
November  26,  1913,  pages  24,  25, 


TABLE  I. 
iBsues  of  Stocks  and  Bonds. 

stock 

Bonds 

Date         Amt        Total 

Date 

Amt. 

Total 

L.  S.  M.  A  0.  Gas 

WiUiamstown  " 
Woodbury  Hts.  C 

A-N.  J.  Oas  Co. 
Elmer  Gas  Co... 
Viaeland  Gas  Co 
B— N.J.  Gas  Co. 


East  Greenwich  ( 
0-N.  J.  Gas  Co. 
P.  G.  A  O.  G.  Co 


D-N.  J.  Gas  op 
Swedeaboro  Gas 


E-N.  J.  Gas  Co 


Pennsgrove . 
Bridgeport . . 


P-N.  J.  Gas  Co 
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In  making  any  fair  comparison  between  the  present  outstand- 
ing capitalization  of  the  New  Jersey  Gas  Company  and  the 
total  value  of  its  property  devoted  to  gas  operations,  proper  allow- 
ance should  be  made  for  the  following  items,  the  sum  of  which 
must  be  regarded  as  constituting  an  amount  of  securities  issued 
in  excess  of  the  actual  cost  or  value  of  the  total  property  acquired 
through  the  issue  of  stock  and  bonds ; 

TABLE  II. 
Stocks  and  bonds  of  certain  companies  referred  to  above,  pur- 
chased  through  the  issuance  of  securities,  but  never  turned 

over  to  the  New  Jersey  Gas  Company    $  54,500.00 

Discount  on  $129,500  nar  value  of  treasury  stock  sold  to  East- 
ern  Light  &  Fuel   Co.   in   liquidation   of   a   floating   debt 

amoimting  to  $18,673.34   referred   to   above    110,826.66 

Discount  on  $1,211,000,  par  value  of  bonds  issued  at  80%  of  par 

value— 20%  on  $1,211,000    242,200.00 

Premiums  paid  for  stocks  and  bonds  of  constituent  companies: 

East  Greenwich  Gas  Co $     700 

Elmer  Gas  Co 1,760 

Laurel  Springs,  Magnolia,  &  Clementon  Gas  Co 2,250 

Pitman,  Glassboro,  &  Clayton  Gas  Co 15,000 

Williamstown  Gas  Company  1,500 

21,200.00 

Loss  on  securities  of  independent  companies  explained  above  . . .       12,363.85 
Indebtedness  of  the  East  Greenwich  Gas  Co.,  found  later  not  to 

exist,  above  referred  to   13,083.12 

$454,173.63 

The  total  outstanding  capitalization  of  the  New  Jersey  Gas 
Company  on  July  1,  1913,  as  shown  by  the  preceding  table, 
was  $1,975,425,  and  reducing  this  by  the  suin  of  the  above 
items,  $454,173.63,  leaves  $1,521,251.37  as  the  amount  which 
the  actual  cash  investment  in  the  property  does  not  exceed,  and, 
if  the  proper  records  of  the  underlying  companies  were  avail- 
able, it  would  probably  be  found  that  even  this  figure  was  too 
high,  inasmuch  as  at  least  part  of  the  securities  of  those  com- 
panies were  not  unlikely  disposed  of  originally  for  a  considera- 
tion less  than  their  par  value. 

Valuation. 

The  valuation  of  the  property  was  based  upon  an  inventory 
which  was  prepared  by  the  engineers  of  the  Commission,  in  co- 
operation with  the  engineers  of  the  company.  On  this  account, 
there  is  no  dispute  with  regard  to  the  property  of  the  company 
in  existence  at  the  time  of  the  valuation,  which  was  July  1,  1913, 
with  the  exception  of  the  house  services  referred  to  hereafter. 
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This  date  was  taken  as  of  the  middle  of  the  year,  in  order  to 
properly  set  off  against  it  the  earnings  for  the  eal^idar  year. 
All  properly  was  classified  in  accordance  with  the  standard  classi- 
fication of  accounts  of  the  Board,  a  copy  of  which  was  submitted 
in  evidence. 

La/nd — Account  No.  101. — Testimony  as  to  land  values  was 
submitted  by  George  W.  Jessup  for  the  Conmiission;  Joseph  K. 
Helm  and  Harold  C.  Headley,  Louis  E.  Taylor,  and  William  A. 
Downer  for  the  complainants ;  also  by  Howard  Iszard,  Alexander 
H.  Taylor,  and  Henry  W.  Ridgway  for  the  respondent. 

Some  other  information  was  available  with  regard  to  land 
values  in  the  appraisals  made  of  the  Swedesboro,  Pennsgrove, 
and  Bridgeport  properties  by  Mr,  Betts  for  the  Commission, 
and  Benjamin  Van  Schaick  for  the  company,  these  appraisals 
having  been  made  in  1911. 

A  statement  was  also  submitted  by  the  company  purporting  to 
be  based  on  the  actual  cost  of  the  land  to  the  company  so  far  as 
the  company  was  able  to  ascertain  it.    This  is  found  in  exhibit 
C-1  of  September  23,  1913. 
Glasshoro. 

McMillan  &  Wood  (report  May  1,  1913)  $3,600.  On  basis 
of  3.54  acres. 

The  tract  itself  contained  4.648  acres  and  on  the  above  basis 
the  valuation  would  be  $4,930. 

George  W.  Jessup  in  his  letter  presented  before  the  hearing 
named  a  valuation  of  $6,500.  In  his  testimony  he  stated  that  the 
value  would  range  between  $2,000  and  $1,400  per  acre.  On 
crossrexamination  he  contended  that  $1,500  per  acre  was  a  fair 
price  for  the  land.  This  would  give  as  a  value  $6,972,  to  which 
must  be  added  the  cost  of  grading,  fencing,  and  other  items  $6,- 
972. 

Dr.  Howaard  Iszard  valued  the  land  at  $3,000  per  acre.  At 
this  rate  Dr.  Iszard's  valuation  would  be  $18,944,  which  included 
the  cost  of  improvements  to  the  land  which  he  roughly  estimated 
at  $2,000.  The  land,  then,  without  the  improvements,  would  be 
valued  at  $11,950. 

Joseph  R.  Helm,  a  tax  assessor,  estimated  the  value  for  assess- 
ment purposes  on  the  basis  of  4  acres,  the  total  estimate  for 
assessment  being  $3,000. 
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William  A.  Downer  also  an  assessor,  estimated  the  value  of 
the  land  at  from  $1,000  to  $1,200  per  acre.  This  would  give  a 
valuation  to  the  land  of  from  $4,648  to  $5,577. 

(?•  W.  Hoy  J  for  the  company,  in  exhibit  C-1  of  September  23, 
placed  the  value  of  the  land  at  $16,624.  It  appears  that  this 
figure  was  made  up  in  the  following  manner :  The  land  was  pur- 
chased in  several  parcels,  one  of  which  was  purchased  before 
Mr.  Hoy  became  connected  with  the  company.  Some  search 
was  made  by  him  of  the  available  information  which  led 
to  certain  conclusions  as  to  the  cost  of  the  first  piece  of  land; 
to  this  was  added  the  actual  cost  of  the  other  sections,  and,  in 
turn,  was  added  the  cost  of  the  grading,  shrubbery,  cement  side- 
walk, and  other  improvements.  The  figure  of  $16,624  was  ar- 
rived at  in  this  way. 

Owing  to  the  fact  that  Mr.  Hoy  did  not  testify,  the  details  mak- 
ing up  his  total  are  not  available. 

We  have  estimated  the  cost  of  the  grading,  sidewalk,  shrubbery, 
etc,  at  $2,240.  Deducting  this  from  Mr,  Hoy's  total  gives  us  a 
figure  for  the  land  of  $14,384. 

We  accept  the  figure  of  $7,000. 
Vineland. 

McMillan  &  Wood,  $1,600 ;  New  Jersey  Gas  Company,  $3,- 
500 ;  A.  M.  Taylor,  $3,500;  George  W.  Jessup,  $2,500 ;  Louis  E. 
Taylor,  $2,700. 

We  accept  the  figure  of  $2,700. 
Swedesboro. 

There  were  two  parcels,  one  occupied  by  the  gas  works  outside 
of  the  limits  of  the  borough  on  the  south,  the  other  occupied  by  an 
office  building  in  Swedesboro. 

Mr.  Ridgeway  stated  that  the  land  occupied  by  the  gas  works 
cost  originally  $300,  but  was  now  assessed  at  $1,000. 

Neither  Mr.  Jessup  nor  Mr.  Wood  nor  Mr.  Betts  was  informed 
as  to  the  ownership  of  the  office  building  plot  in  the  borough. 
There  seems  to  be  a  uniformity  of  opinion  that  the  office  building 
plot  was  worth  about  $300. 

The  estimates  of  value  of  the  plot  occupied  by  the  manufactur- 
ing plant  are  as  follows: 

H.  W.  Ridgway,  $1,000;  George  W.  Jessup,  $150;  McMillan 
&  Wood,  $600 ;  ]S'ew  Jersey  Gas  Company,  $1,000. 

The  figures  presented  in  this  case  vary  widely. 
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An  allowance  of  $600  for  the  land  at  the  plant  and  $300  for 
the  land  at  the  office  building,  giving  a  total  of  $900,  appears  to 
be  proper. 
Pennsgrove. 

McMillan  &  Wood  (in  their  report  of  May  11th),  $300 ;  New 
Jersey  Gas  Company  (in  Ex.  C-1  September  23,  1913),  $2,200; 
George  W.  Jessup,  $625;  P.  Betts  (in  his  estimate  made  in 
1911),  $600;  New  Jersey  Gas  Company  (by  Mr.  B.  L,  Van 
Schaick  in  1911),  $1,600. 

This  estimate,  however,  included  the  fencing.  The  estimated 
cost  of  the  fence  was  $369.23. 

This  estimate  must  be  deducted  from  the  estimate  of  $1,600  in 
order  to  make  a  proper  comparison,  $1,130. 

In  view  of  all  the  facts  developed  a  fair  value  for  this  land 
appears  to  be  $760,  which  is  at  the  rate  of  $150  per  lot  for  five 
lots. 
Woodbury  Heights. 

Xew  Jersey  Gas  Company,  $800 ;  George  W.  Jessup,  $800. 

Definite  information  was  available  regarding  the  lots  in  Wood- 
bury Heights,  and  the  figure  of  $800  is  therefore  accepted. 
Bndgeport. 

Xew  Jersey  Gas  Company,  $450 ;  N.  J.  Gas  Co.  in  1911,  esti- 
mate of  B.  L.  Van  Schaick,  $100 ;  George  W.  Jessup,  $300. 

This  land  is  peculiarly  situated,  and  under  certain  conditions 
might  have  a  special  value  for  purposes  requiring  a  railroad  sid- 
ing.   We  therefore  accept  the  figure  of  $300. 

Summary  of  allowances  for  land  is  as  follows : 

Glassboro    $7,000 

Vineland   2,700 

Swedesboro  900 

J'cnnsgrove   750 

Woodbury  Hcighta  800 

Bridgeport    300 

Total  for  all  land  $12,460 

To  this  must  be  added  the  deductions  made  on  account  of  im- 
provements in  Glassboro  which  we  have  estimated  at  about  $2,- 
240,  giving  a  total  investment  for  land  and  improvements  not  in- 
eluded  in  other  parts  of  the  appraisal  of  $14,690. 

[1]  There  has  been  some  discussion  as  to  the  propriety  of  con- 
sidering overhead  charges  in  connection  with  land.  It  is  not 
contended  that  the  overhead  chaises  in  any  way  increase  the 
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value  of  the  land,  but  there  is  no  question  that  there  are  certain 
overhead  charges  incurred  in  connec^lWc  with  the  purchase  and 
holding  of  the  land  until  such  time  as  the  gas  manufacturing 
plants  can  be  put  into  operation. 

The  allowance  for  overhead  charges  given  in  the  testimony  of 
the  engineer  of  the  Board  appears  to  be  based  on  consistent  and 
logical  determination,  and  on  this  account  an  allowance  for  over- 
head charges  in  connection  ^th  land  is  allowed.  20%  on  $12,- 
450=$2,490. 

Total  allowance  for  land,  and  overhead  charges  connected 
therewith — $17,180. 

Physical  Property  Other  than  Land. 

[2]  To  the  items  of  property  in  the  inventory  prepared  by  the 
Board's  engineer,  unit  prices  were  applied  which  were  made  up 
largely  from  information  obtained  from  manufacturers  of  various 
classes  of  plant ;  and  using  a  schedule  of  rates  of  wages  obtained 
from  builders  in  the  various  localities  served  by  this  company. 

The  full  details  of  the  appraisal  were  presented  at  the  hear- 
ings, and  the  various  engineers  engaged  on  the  work  were  cross- 
examined  as  to  the  methods  employed. 

The  cost  to  reproduce  the  property  new,  and  present  value, 
omitting  organization  and  franchises,  but  including  land  at  the 
valuation  adopted  above,  is  as  follows: 

TABLE  m. 


ACCOODt 

Cost  to 
Reproduce 

Present 
Value 

101   Land 

$    17.180.00 

17.987.96 

18.226.72 

65.184.26 

12.877.66 

11.482.00 

182.001.20 

15.eOS.60 

6.984.00 

40.704.00 

23.552.31 

88,364.00 

275.972.00 

211.806.00 

196.018.26 

75.628.17 

5,011.79 

15.246.70 

2,626.97 

428.32 

$     17,180.00 

106    General  structures ,. 

17.987.96 

107    General  equipment , 

17.815.88 

108    Works  and  station  structures 

62,882.11 

108   Bilnor  structures 

12,214  01 

108   Tanks  and  wells 

10  880  00 

109    Holders 

117,503.00 

110   Boilers  and  furnaces 

13  572  00 

114    Benches  and  retorts 

2,955.00 

115   Water  gas  sets 

S5.541.00 

116   Purification  apparatus 

20.607.00 

117    Accessory  equipment , 

88.621.00 

118A Transmission  mains 

2^  62?  00 

118B  Distribution  mains 

178.585.00 

119    Services 

175  281  90 

120   Meters 

60  555  18 

121    Meter  installation 

5  01179 

122    Street  liffhting  fixtures 

14  898  71 

124    Oas  tools  and  implements 

2,495.62 

126    Laboratory  equipment , 

406  90 

152   Materials  and  supplies 

$1,182,178.91 
46.915.86 

$1,054,490.51 
42  W^82 

11,229.094.27 

$1,097,879.88 
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Below  is  a  summary  showing  the  net  cost  with  the  additions 
for  overhead  charges,  these  additions  having  been  made  in  ac- 
cordance with  the  schedule  for  overhead  charges  worked  out  by 
the  engineer  of  the  Commission. 

TABLE  IV. 


Account 

Net  cost 

% 

Percentagre* 
Additions 

C08t  to 

Reproduce 

101    Land 

$     14.690.00 

18.287..33 

17.358.78 

48,247.60 

9.094.S2 

8.505.18 

110.001.00 

13.003.00 

5.820.00 

83.920.00 

19.626.92 

81.970.00 

223.4.59.00 

192.550.00 

186.681.06 

76.528.17 

5,011.79 

15.245.70  . 

2.501.87 

428.32 

20 
85 
5 
35 

a5 

85 
20 
20 
20 
20 
20 
20 
23 
10 
5 
0 
0 
0 
6 
0 

$   2,490.00 

4.650.63 

867.94 

16.886.66 

8.283.18 

2.976.82 

22.000.20 

2.600.60 

1.164.00 

6.784.00 

8.925.39 

6.8»«.0O 

62.618.00 

19.255.00 

9.884.'20 

0.00 

0.00 

0.00 

126.10 

0.00 

$    17.180.00 

106    General  structurea 

17.937.96 

107    General  eQuipment 

18.226.72 

108   Works  and  station  structures 

108    Minor  structures 

66.184.26 
12,377.65 

108   Taiiksand  wells 

11.482.00 

109    Holders 

182,001.20 

110    Boilers,   furnaces , i..., 

114    Benches  and  retorts 

16.608.60 
6,984.00 

115    Water  gas  sets 

40.704.00 

116   Purification  Apparatus 

28.662.81 

117    Accessory  e<iuipinent 

88.864.00 

118A  Transmission  mains 

276,972.00 

118B  Distribution  mains 

211.805.00 

119    Service 

♦•196,018.26 

120    Meters 

72,628.17 

121    Meter  installation 

6,011.79 

122    Street  lightinR  fixtures 

16,246.70 

124    Gas  tools,  implements 

2,626.97 

125    Laboratory  equipment 

428.82 

Totals 

11,026.928.24 

0 

$155,251.67 

$1,182,178.91 

Ratio  of  percentage  addition  to  net  cost,  modified  as  shown  in  note  below, 
is  15.11^0. 

*  Net  cost  obtained  by  dividing  cost  to  reproduce  by  $1.00  plus  overhead 
charges. 

**  Cost  to  reproduce  of  this  account  was  estimated  from  company's  ex- 
perience for  last  two  and  one-half  years,  the  book  figures  including  overhead 
charges,  which  are  estimated  to  have  been  about  5  per  cent. 

Kote. — ^Accounts  Nos,  109  to  117,  inclusive,  are  not  net  costs,  but  include 
a  contractor's  profit. 

It  will  be  noted  that  these  allowances  range  from  0  per  cent 
up  as  high  as  35  per  cent,  and  at  first  glance  it  may  appear  that 
the  allowances  are  excessive,  but  when  it  is  noted  that  the  average 
percentage  addition  to  the  net  cost  of  physical  plant  amounts  to 
15.11  per  cent  it  will  be  recognized  that  the  allowance  bears  a 
fair  comparison  with  allowances  made  for  similar  purposes  in 
other  cases. 

In  comparison  with  this  allowance  of  15.11  per  cent  the  follow- 
ing table  is  interesting: 

Per  cent. 
Chicago  city  railways,  by  the  Traction  Valuation  Commission,  1906 

( including  brokerage)    21.7 

Columbus  (Ohio)  Railway  ft  Light  Company  (Elec.)  by  U.  S.  circuit 

court,  report  of  special  master,  1906   9.8 

Minnesota  R.,  appraisal  by  Minnesota  R.  &  Warehouse  Commission, 

1908    17.7 
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Per  cent. 
Northern  Pacific  Railway,  by  Washington  R.  Commission,  1908  ....  5.8 
Lincoln  (Neb.)   Gas  &  Elec.  Light  Co.  (gas)  by  U.  S.  Court,  182  Fed. 

926,  223  U.  S.  349,  369,  56  L.  ed.  466,  470,  32  Sup.  Ct.  Rep.  271,  1909  7.7 
Chicago  (Ik>n8olidated  Traction  Company,  by  B.  J.  Arnold  and  George 

Weston,  1910    20.4 

Puget  Sound  Elec.  Ry.,  by  Washington  R.  Comm.  1910   15.7 

So.  Dakota  R.  appraisal  by  the  Board  of  R.  Commissioners  of  So. 

Dakota,  1910 ! 13.7 

Consolidated  Gas  Co.  of  Long  Branch,  by  the  Board  of  Public  Utility 

Commissioners    (N.   J. )    1911    12.0 

•Kings  County  Lighting  Company  (gas)  by  New  York  Public  Service 

Commission,  First  District,  1911   27.1 

•Queensboro  Gas  &  Elec.  Co.,  by  N.  Y.  Pub.  Serv.  Commission,  First 

District,  1911   31.3 

Peoples  Gas  Lt.  &  Coke  Co.,  by  W.  J.  Hagenah,  1911    17.0 

Peoples  Gas  Lt.  &  Coke  Co.,  by  Edw.  W.  Bemis,  1911   17.0 

Union  Electric  Light  &  Power  Co.    (St.  Louis)    by  St.  Louis  Public 

Service  Commission,  1911 : 10.8 

Chicago  Elevated  Railways  (city  valuation) ,  1912 18.0 

Consolidated  Gas,  Electric  Light,  &  Power  Company  of  Baltimore,  by 

the  Public  Service  Commission  of  Maryland,  1912    29.5 

Public  Service  Gas  Company  (Passaic  Division)  by  the  Board  of  Pub- 
lic Utility   Commissioners    (N.   J.)    1912    17,6 

•Includes  an  allowance  for  development  of  Uie  business. 

The  Commission  adopts  as  the  cost  of  reproduction  new  of  the 
physical  property,  including  land,  as  of  July  1,  1913,  $1,229,- 
094.27,  and  for  the  present  value  of  the  same  property  $1,097,- 
379.33. 

Property  Used  and  Useful. 

[3]  As  already  stated  in  this  report,  the  New  Jersey  Gas 
Company  was  formed  in  the  year  1910  by  consolidation  of  a 
number  of  other  companies,  the  majority  of  which  had  then  been 
in  existence  but  a  short  time.  It  will  thus  be  readily  seen  that 
the  larger  part  of  the  property  under  consideration  is  compara- 
tively new. 

In  connection  with  a  newly  developed  enterprise,  it  would  be 
absurd  to  attempt  ordinarily  to  put  into  effect  a  system  of  rates 
which  would  produce  a  net  profit  during  the  early  period  of  a 
company's  existence.  A  plant  is  usually  designed  with  a  view  to 
supplying  a  certain,  territory.  New  customers  are  taken  on  in 
some  cases  fairly  rapidly;  in  other  cases  the  growth  is  not  so 
rapid. 

Allowing  for  the  immediate  future  growth  in  business,  is  the 
existing  plant  of  the  company  larger  than  is  reasonably  required  ? 

This  is  a  difficult  question  to  answer.    The  system  of  the  Xew 

Jersey  Gas  Company  is  very  largely  a  high-pressure  system. 

Many  more  customers  may  be  served  by  increasing  the  transmis- 
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sion  pressure.  To  what  extent  the  pressure  may  be  increased  has 
not  been  determined,  as  the  distribution  of  gas  at  high  pressure 
is  a  recent  development,  and  experience  is  not  available  concern- 
ing its  limitations. 

Another  matter  which  must  be  considered  is  the  growth  in 
territory.  Taking  our  information  from  the  United  States  cen- 
sus, and  making  certain  deductions  for  population  probably  not 
served,  we  have  for  the  year  1890  a  population  of  38,195. 

For  the  year  1900  a  population  of  43,860. 

For  the  year  1910  a  population  of  51,911. 

The  maximum  day's  sendout  and  the  maximum  hour's  send- 
out  appear  to  have  been  somewhat  as  follows: 


TABLE 

V. 

Dmte 

Maximum 

Dsy'8  Sendout 

Corrected 

Axmual  Sales 
in  M.  oo.  It. 

Ratio 

Amiual  Sendout  to 

Maximum  Day 

Ratio 

Annual  Sendout  to 

Maximum  Hours 

1912 
1913 

862,000 
767.641 

121.826 
184.996 

141.0 
176.0 

-•    1.410 
1,760 

We  estimate  that  the  capacity  per  day  of  twenty-four  hours  of 
each  of  the  various  parts  of  the  manufacturing  plants  owned  by 
liie  company  is: 

TABLE  VL 
Generating:  Cubic  Feet 

Carbur^ed  water  gaa  set,  no  reserve 

Glaseboro    2,200,000 

Carbureted  water  gas  set,  no  reserve 

Swedesboro    125,000 

Carbureted  water  gas  set,  no  reserve 

Pennsgrove    100,000 

Carbureted  water  gas  set,  no  reserve 

Vineland    100,000 

Retort  Benches  reserve  against  carbureted  water  gas 

set    (Vineland)     000,000 


Total  Generating  Capacity  

Condensers : 

Glassboro 1,500,000 

Swedesboro    125,000 

Pennsgrove    000,000 

Vineland    000,000 


Total  Condenser  Capacity  

Scrubbers  and  Washers: 

Glassboro 1,500,000 

Swedesboro    125,000 

Pennsgrove    100,000 

Vineland    100,000 


2,525,000 


1,625,000 


Total  Scrubbers  and  Washers 
P.U.R.1916C. 
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TABLE  VI.— Oontintiad. 
Purifiers: 

Glassboro 1^00,000 

Swedesboro    126,000 

Pennsgrove    •• ••      100,000 

Vineland    100,000 


Total  Purifier  Capacity  1,825,000 

Holders: 

Glassboro,  on  basis  of  storage  for  70%  of  sendout  on 

maximum  day    , , . .  * 1,545,000 

Swedesboro,  ditto  75%   33,000 

Pennsgrove,      "      75%   27,000 

Vineland,  •*      75%   53,000 

Total  Holder  Capacity 1,658,000 

We  estimate  that  the  population,  the  annual  sales  in  M.  cu, 
ft.,  the  maximum  day's  sendout,  and  the  maximum  hour's  send- 
out  in  the  years  1914,  1917,  and  1920  will  be  as  shown  in  the 
following  table: 

TABLE  VII. 


Year 

Population 

of  territory 

served 

Annual  Sales 
in  M.  cu-  ft. 

Maximum  Day's 
Sendout  In 
M.  cu.  ft. 

Maximum's  Hour's 

Sendout  in 

M.  cu.  ft. 

1914 
1917 
1920 

55.180 
57..'->80 
60.000 

145.950 
177,345 
210.000 

811 

928 

1.050 

81.1 
92.8 
106.0 

As  shown  by  this  table  the  estimated  maximum  day  in  1917 
will  be  928,000  cu.  ft.  and  in  1920,  1,050,000  cu.  ft,  while  the 
generating  capacity  of  the  Glassboro  plant  is  2,200,000  cu.  ft., 
and  the  holder  capacity  and  purification  is  sufficient  for  a  maxi- 
mum day's  sendout  of  1,545,000  cu.  ft.  This  indicates  that 
the  capacity  of  the  Glassboro  plant  is  in  excess  of  the  require- 
ments of  this  company  in  the  near  future.  The  holder  capacity 
is  sufficient  for  a  sendout  of  450,000  cu.  ft.,  in  excess  of  probable 
requirements.  On  the  basis  employed  this  is  equivalent  to  an 
actual  storage  capacity  of  300,000  cu.  ft.,  and  a  700,000  cu.  ft. 
holder  at  Glassboro  will  be  ample  for  the  anticipated  require- 
ments of  the  company.  The  difference  in  cost  between  a  700,000 
cu.  ft  and  a  1,000,000  cu.  ft.  holder  is  approximately  $12^000. 
Excess  genqrating  capacity  is  estimated  at  $4,000.  There  is  at 
least  20  per  cent  excess  capacity  in  the  gas  house.  This  excess 
we  estimate  at  $8,000. 

Since  the  generating  capacity  at  Glassboro  is  ample  for  the 

probable  requirements  of  this  company  until  1920,  it  would  seem 
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ihat  the  generating  capacity  of  the  plants  at  Swedesboro,  Penns- 
grove,  and  Vineland  are  in  excefis  of  the  requirements  of  the 
oonmiunities  served.  Portions  of  the  buildings  at  these  plants 
are  useful  for  storage  purposes,  and  the  holders  are  required  to 
insure  continuity  of  service  and  care  for  the  hours  of  maximum 
demand^  but  it  is  the  judgment  of  the  Commission  that  a  re- 
duction should  be  made  for  the  cost  of  capacity  in  excess  of  rea- 
sonable requirements,  having  due  r^ard  to  necessary  reserve. 

It  therefore  appears  proper  to  deduct  the  value  of  the  generat- 
ing and  purifying  equipment  at  Swedesboro,  Pennsgrove,  Vine- 
land,  and  Woodbury  Heights,  and  so  much  of  buildings  as  is 
required  to  house  them,  which  amounts  to  $51,844,  cost  to  re- 
produce, or  $86,826  present  valua  Total  deduction  for  ex- 
cess property  given  above  is  $75,844  value  new;  $60,108  pres- 
ent value. 

Other  Excess  Plant — Services. 

[4]  A  study  of  the  amount  of  the  various  items  of  plant  shows 
as  follows: 

There  are  in  use  7,699  meters;  number  of  services  is  stated 
as  10,567,  an  excess  of  2,868,  or  37.2  per  cent 

We  have  made  some  analysis  of  the  relation  between  unused 
services  and  the  number  of  meters  in  use,  and  find  that  the  num- 
ber of  unused  services  in  fairly  well-developed  territory  rarely, 
if  ever,  exceeds  15  per  cent  of  the  number  of  meters. 

If,  in  this  case,  we  include  in  our  base  upon  which  rates  are 
to  be  predicated  a  number  of  excess  services  equal  to  15  per  cent 
of  meters  in  service,  there  remain  about  1,722  services,  with 
a  value  new  of  approximately  $31,943  or  $28,563  present  value, 
which  ought  not  to  be  included. 

These  unused  services  would  fall  in  two  classes.  Many  of 
them  are  constructed  in  advance  of  their  need  into  properties 
where  buildings  have  not  yet  been  built,  or,  in  case  buildings  have 
been  built,  service  has  never  been  established.  The  other  class 
into  which  these  unused  services  would  fall  includes  services  in 
the  competitive  territory  of  Vineland  and  other  services  where 
the  customers  have  discontinued  the  use  of  gas. 

In  our  opinion  it  is  reasonable  to  include  a  certain  number  of 
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unused  services,  but  the  excess  ought  not  to  be  included.  Serv- 
ices not  yet  put  in  use  have  undoubtedly  been  laid  for  the  future, 
while  services  which  have  been  in  use  should  be  considered  as 
occupying  the  same  position  as  other  used  property  to  be  found 
in  the  storerooms  of  the  company.  A  reasonable  amount  of  such 
property  would  be  included  under  the  head  of  "Materials  and 
Supplies."  The  amount  carried  under  materials  and  supplies 
must  bear  a  reasonable  relation  to  the  actual  conditions  under 
which  the  company  operates. 

In  the  Board's  opinion  the  present  value  of  unused  services  in- 
cluded in  the  inventory,  in  excess  of  a  fair  allowance,  is  ap- 
proximately $28,563.  We  have  stated  above  that  the  excess 
present  value  of  buildings  and  generating  equipment  amounts  to 
$60,108  present  value.  The  sum  of  these  two  items  amounts  to 
$88,671. 

We  are  therefore  deducting  from  the  present  value  of  the 
property,  as  stated  above,  the  amount  of  $88,671,  which,  in  the 
opinion  of  the  Commission,  represents  the  excess  present  value  of 
plant  not  used  and  useful  by  the  present  customers  of  the  New 
Jersey  Gas  Company,  and  not  required  to  serve  customers  taken 
on  between  this  time  and  1920. 

The  total  excess  on  basis  of  cost  of  reproduction  new  is  esti- 
mated at  $107,787. 

In  table  III.  we  have  given  the  present  value  of  physical  prop- 
erty, not  including  materials  and  supplies,  at  $1,054,490.51. 
From  this  will  be  deducted  (see  above)  the  sum  of  $88,671, 
leaving  a  total  present  value  for  physical  property  to  be  included 
in  the  base  on  which  to  predicate  rates, — $965,819.51. 

Working  Capital, 

[6]  Under  the  head  of  "Working  Capital"  the  company  has 
set  up  a  claim  for  an  allowance  of  $64,305.23.  This  is  made  up 
as  follows : 

Materials  and  supplies $42,440.64 

Cash    5,515.55 

Accounts  receivable 9,834.77 

Bills  receivable 5,500.00 

Suspense  items 015.27 

Working  capital  will  consist  of  materials  and  supplies ;  cash ; 

strictly  speaking,  the  difference  between  bills  and  accounts  re- 
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ceivable,  on  the  one  hand,  and  bills  and  accounts  payable,  on  the 
other;  and  an  allowance  for  gas  already  manufactured  but  not 
delivered ;  in  other  words,  gas  in  the  holder  and  mains. 

Under  the  head  of  "Materials  and  Supplies"  we  find  included 
in  the  storeroom  at  Glassboro  discarded  machinery  and  ac- 
cessories, to  which  a  value  new  has  been  given  of  approximately 
$12,000. 

This  property  has  been  in  use  and  has  not  yet  been  charged  off, 
and  under  the  head  of  ^Working  Capital"  ought  not  to  be  set 
up  as  a  part  of  the  base  upon  which  to  predicate  rates.  It  should 
be  noted,  however,  that  if  it  is  not  included  here,  it  would  prob- 
ably have  to  be  considered  as  one  of  the  elements  of  depreciation 
not  yet  earned. 

On  the  other  hand,  it  seems  fair  to  consider  that  depreciation 
of  at  least  one  third  had  accrued  prior  to  the  taking  over  of  these 
plants  by  the  New  Jersey  Gas  Company,  and  we  therefore  de- 
duct from  our  valuation  of  the  property  carried  under  the  head 
of  "Materials  and  Supplies"  the  additional  sum  of  $4,000,  from 
its  present  value.    This  leaves  as  follows : 

Materials  and  supplies  (as  per  inventory  less  deduction)    $38,888.82 

Gas  in  holder  and  mains   \ 2,000.00 

Working  capital  on  a  basis  of  one  month's  revenues  not  yet  re- 
ceived      14,000.00 

Cash  on  hand 5,515.55 

Total    allowance,    including   materials    and    supplies,    for 

working  capital  $60,404.37 

Intangibles. 

[6]  With  regard  to  the  allowance  for  intangibles,  the  com- 
pany has  submitted  an  estimate  of  the  cost  of  establishing  the 
business  as  indicating  the  amount  which  should  be  allowed  for 
intangibles.  In  this  case,  in  the  opinion  of  the  Commission, 
proper  consideration  must  be  given  to  this  expense.  The  claims 
of  the  company^  however,  cannot  be  allowed. 

The  claim  made  by  the  company  for  the  cost  of  establishing 
the  business  was  submitted  in  exhibit  Erl  of  November  19,  1913. 
The  figures  found  in  this  exhibit  were  checked  by  the  account- 
ant for  the  Commission  from  the  books  of  the  company,  and  on 
November  26th  a  revised  summary  of  the  intangibles  was  sub- 
mitted by  the  company^    This  revised  summary  reads  as  follows : 
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TABLE  VIIL 
Summary  of  Intangibles  in  Valuation, 

%  No.  102     Organization  expense   (see  page  3  seq.)    $  44,327.49 

No.  105     Other  intangibles  (as  below)    388,909.79 

Page  5  Developmental  expense   •  • . . .  $  20,542.73 

**     6  Losses  in  operating    4,063.64 

"     7  Losses  in  material  &  supplies 5,843.67 

"     8  Losses  in  unearned  taxes   5,960.02 

**     9  Los^ies  in  unearned  damages  paid  . .         3,269.74 

"  10  Losses  in  uncollectables    3,585.29 

**   11  Premiums  on  underlying  bonds  ....       21,200.00 
"  12  Franchise  requirements  capitalized  .       38,348.45 
"  13  Intangibles  allowed  by  B.  P.  U.  Com- 
missioners in  mergers    44,100.00 

**  14  Accrued  depreciation  unearned  ..••     134,446.30 
**  16  Uncollected  profits   106,949.95 

388,909.79 
%  No.  128    Legal  during  construction   18,939.21 

Total  Intangibles  claimed  $452,176.49 

Looking  over  the  items  given  above,  we  find  (1)  organization 
expense — $44,327.  The  items  making  up  this  have  been  care- 
fully examined,  as  stated,  by  the  accountant  of  the  Commission, 
and  he  finds  that  the  books  of  the  company  contain  the  various 
items  making  up  the  total  referred  to.  The  accountant  for  the 
complainants  criticized  some  of  these  items,  in  particular  the 
largest  item  found  in  the  journal,  page  6,  of  July  2,  1910, 
"Organization  expense,  etc.,^'  amounting  to  $42,138.68.  In  the 
opinion  of  the  last  examiner  referred  to,  this  amount  was  a  sum 
added  in  order  to  arrive  at  a  balance,  and  as  no  voucher  for  the 
amount  could  be  shown,  his  assumption  appears  to  be  reasonable. 
The  total  amount  of  this  claim  amounts  to  about  3.4  per  cent 
of  the  cost  to  reproduce  the  property  new,  and  together  with  the 
other  items  of  organization  expense,  for  which  proper  vouchers 
were  exhibited,  appears  to  constitute  an  unreasonable  amount  for 
the  total  cost  of  organizing  a  company  the  size  of  the  New  Jersey 
Gas  Company. 

[7]  Of  somewhat  the  same  nature  as  organization  expenses 
are  legal  expenses  during  construction,  for  which  item  the  sum 
of  $18,939.31  is  claimed.  Of  this  amount,  however,  $5,000  is 
for  the  estimated  legal  expenses  to  cover  the  present  valuation 
case,  and  inasmuch  as  it  therefore  does  not  represent  an  actual 
expenditure  of  money  made  prior  to  July  1,  1913,  but  merely 
an  estimated  expenditure  to  be  made  after  that  date,  it  cannot 
properly  be  included  as  a  part  of  the  cost  of  the  property  as  of 

P.U.I1.1916C. 


Digitized  by 


Google 


MANTUA  TWP.  v.  NEW  JERSEY  GAS  CO.  189 

that  date.  The  remaining  $13,939.21  cover  items  all  supported 
by  vouchers  which  clearly  show  them  all  to  be  proper  chaises 
to  this  account  In  view  of  all  the  circumstances,  and  in  the 
absence  of  exact  proof,  we  allow  $25,000  for  organization,  legal 
expenses,  etc 

The  remaining  item  to  be  considered,  "Other  Intangibles," 
amounting  to  $888,909.79,  is  made  up  as  follows : 

The  first  subitem,  "development  expense,"  includes,  the  cost 
of  advertising,  soliciting,  and  demonstration  from  July  1,  1910, 
to  June  30,  1913,  amounting  to  $20,542.73.  Of  this  amount, 
$3,639.73  was  included  in  the  operating  expenses  of  that  period, 
and  to  this  extent  there  exists  a  duplication  between  this  claim 
for  the  cost  of  securing  new  business  and  that  for  uncollected 
profits.  Under  this  heading  we,  therefore,  allow  only  $17,000, 
which  amount  does  not  appear  in  operating  expense. 

The  next  five  subitems,  totaling  $23,322.36,  were  taken  from 
a  series  of  vouchers,  all  covering  charges  which  under  the  pres- 
ent system  of  accounts  should  properly  have  been  made  to  operat- 
ing expenses,  instead  of  directly  to  the  company's  profit  and  loss 
account  Inasmuch  as  we  have  included  them  all  in  a  revised 
statement  of  operating  expenses  hereinafter  set  forth,  from 
which  are  calculated  the  amount  of  uncollected  profits  or  de- 
ficiency of  return  upon  the  investment,  we  disallow  them  as  sep- 
arate items  in  determining  the  cost  of  establishing  the  present 
business  of  the  company. 

[8]  The  next  subitem,  "premiums  on  underlying  bonds," 
$21,200,  has  been  referred  to  in  the  earlier  part  of  this  report 
under  the  head  of  ^Tinancial  History."  In  the  opinion  of  the 
Board,  the  payment  of  these  premiums  was  unnecessary,  partic- 
ularly in  view  of  the  fact  that  in  the  purchase  of  the  bonds  they 
did  not  actually  change  hands,  but  were  transferred  from  one 
corporation  to  another,  both  of  which  were  controlled  by  the  same 
individuals. 

[9]  The  next  subitem,  "franchise  requirements  capitalized," 
$88,348.45,  represents  the  amount  of  money  which  invested  at 
6  per  cent  interest  will  yield  each  year  the  estimated  average  cost 
of  supplying  gas  to  municipalities  free  of  charge  as  a  part  of  the 
company's  franchise  requirements.  Inasmuch  as  the  cost  of  this 
service  already  forms  a  part  of  operating  expenses,  there  is 
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also  a  duplication  between  this  claim  for  loss  of  revenue,  and 
that  for  uncollected  profits,  and  it  should,  therefore,  not  be  al- 
lowed. 

The  next  subitem,  $44,100,  is  for  "intangibles  allowed  by  the 
Board  of  Public  Utility  Commissioners  in  mergers,"  namely, 
those  of  the  Swedesboro  Gas  Company,  Pennsgrove  Gas  Com- 
pany, and  Bridgeport  Gas  Company.  As  a  matter  of  fact  no 
such  allowance  was  made  by  the  Board,  and  cannot  now  be  al- 
lowed. 

[10]  The  next  subitem,  "accrued  depreciation  unearned,'^ 
$134,446.30,  cannot  be  allowed. 

The  property  of  the  New  Jersey  Gas  Company  is  not  all  of 
the  same  age.  The  oldest  portion  of  the  system  is  in  Vineland, 
and  was  constructed  in  the  years  following  1876.  Some  portions 
of  the  Vineland  plant  are  very  old,  and  the  depreciation  which 
has  accrued  is  considerable.  The  Vineland  plant  was  taken  over 
in  1910  by  the  present  company,  and  such  depreciation  as  had 
accrued  up  to  that  time  cannot  be  considered  as  having  been 
unearned,  as  the  Vineland  plant  was  taken  over  at  its  then  value. 
The  estimated  depreciation  of  the  Vineland  plant  as  found  in 
the  appraisal  by  the  Commission,  exhibit  C-14,  of  October  1st, 
amounts  to  $42,293.50.  We  estimate  the  depreciation  accrued 
prior  to  1910,  and  which  cannot  be  considered  as  having  been 
unearned,  as  $31,895.66. 

The  Swedesboro  and  Pennsgrove  plants  were  also  constructed 
several  years  prior  to  1910,  and  such  depreciation  as  had  ac- 
crued prior  to  that  date  should  not  be  allowed  under  this  heading, 
as  the  properties  were  taken  over  in  1910  and  1911  at  their  as- 
sumed value  at  that  time.  The  amount  of  such  depreciation  is 
estimated  to  be  $4,695.65  on  the  Swedesbcm)  plant,  and  $3,- 
846.80  on  the  Pennsgrove  plant. 

The  total  present  value  of  the  physical  property  above  allowed 
to  be  included  in  the  base  upon  which  to  predicate  rates  was 
$965,819.51,  and  the  value  new  of  the  same  property  is  estimated 
to  be  $1,074,391.21.  The  diiference,  $108,571.70,  is  therefore 
the  total  amount  of  estimated  accrued  depreciation  on  the  prop- 
erty whose  value  is  to  be  included  in  the  base  for  determining 
the  reasonableness  of  the  present  rates  chained  by  the  company. 
As  stated  above,  there  cannot  be  considered  as  having  been  un- 
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earned  the  depreciation  which  had  accrued  prior  to  July  1, 
1910,  and  the  amount  of  this  as  shown  above  is  estimated  to  be 
$40,437.10.  Deducting  this  from  $108,571.70  leaves  $68,- 
134.60  as  the  total  amount  of  depreciation  accrued  since  1910. 
The  next  subitem,  "uncollected  profits,"  $106,949.95,  is  given 
in  detail  on  pages  15  and  16  of  exhibit  E-1  of  November  26, 
1913.    On  these  pages  is  set  out  a  statement  showing: 

(1)  The  tangible  property  value  claimed  by  the  company; 

(2)  The  intangible  property  value; 

(3)  A  statement  of  the  amount  of  return  to  be  allowed. 

As  our  allowance  for  physical  value  and  intangibles  does  not 
correspond  with  that  of  the  company,  the  claim  made  by  them 
for  unearned  profits  cannot  be  accepted  as  it  stands,  and  we  have 
therefore  prepared  a  new  statement  in  the  same  form  as  that 
submitted  by  the  company,  using,  however,  the  amount  above 
allowed,  which  is  as  follows: 

TABLE  IX. 
Physical  value  as  allowed   above  not  including  materials   and 

Bupplies    $    965,820 

Working  capital,  including  materials  and  supplies 60»404 

Total  tangible  value,  June  30,  1913  1,026^24 

Intangibles  already  allowed: 

Organization  expense  )  25  OOO 

Legal  "        ) ' 

Development        "  17,000 

Unearned  depreciation   68,135        110,135 

Total  value  as  of  June  30,  1913 1,136,359 

Deduct  additions  to  plant,  first  6  months  1913 25,530 

**      5%  allowance  for  working  capital  1,277 

••      intangibles  for  1913   36         26,843 

Total  value  as  of  Dec.  31,  1912 1,109,516 

"      additions  to  plant  during  1912   175,615 

*      5%  allowance  for  working  capital 8,781 

-      intangibles  for  1912  17,918       202,314 

Total  value  as  of  Dec.  31,  1911  907,202 

Average  additions  to  plant,  1911    431,397 

Less  excess  value  in  Glassboro  plant  excluded  on  page  26 

therein  included   24,000 

Less  the  part  of  buildings  and  generating  plant 
in  Vineland,  Pennsgrove,  and  Swedesboro,  ex- 
eluded  on  p.  26,  etc.,  which  was  in  service  in  1911 
(at  its  present  value  in  1911)   86,186    59,186 

372,211 

5%  allowance  for  working  eapital 18,610 

Intangibles  for  1911    1,270 

Average  additions  deducted 392,091 

Total  value  as  of  Dec.  31,  1910 $615,111 
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With  the  foregoing  as  the  basis,  6^  per  cent  return  is  computed 
below  on  the  average  investment  of  each  year,  namely,  one  half  the 
additions  during  the  period  plus  the  total  valuation  at  the  close 
of  the  preceding  year  and  the  net  loss  experienced  from  July  1, 
1910,  to  January  1st  of  the  year.  "The  total  valuation  as  of 
December  31,  1910,  is  assumed  as  the  average  because  as  a  mat- 
ter of  fact  construction  was  going  on  during  the  whole  year,  al- 
though July  1,  1910,  has  been  assumed  as  the  starting  point  for 
this  investigation/'  (From  page  16  of  company's  exhibit  R-1 
November  19,  1918.) 

TABLE  X. 
(Amounts  taken  to  nearest  dollar) 

1910  average  inveBtment  $516,111 

Return  at  6i%   (3i%  for  6  mos.)   ....  |  16J41 

Actual  net  revenue  received 6,122 

Deficiency  of  return  1910   $10,019 

1911  average  additions  for  yr.    (one  half 

$392,091)    196,046 

Total  valuation,  Dec  31,  1910  ....  615,111 

711,167 

Less  }  of  $59,186  14,796 

Less  working  capital  6%   ••••••..  740 

For  plant  excluded  on  sheet  26   16,636 

695,621 
Deficiency  of  return  1910   10,619 

Basis  for  return  in  1911 706,240 

Return  at  6i%    46,906 

Actual  net  revenue  received 47,694 

Excess  of  return  1911 $1,788 

1912  average  additions   101,157 

Total  value  Dec.  31,  1911   907,202 

Net  loss  July  1,  1910,  to  Dec.  31,  1911  ..  8,831 

Total  basis  for   return    1,017,190 

Return  at  6i%   66,117 

Actual  net  revenue  received 69,688 

Excess  of  return  1912 3,671 

Net  deficiency  July  1, 1910,  to  Dec.  31, 1912  $5,260 

According  to  the  computation  in  table  X.  the  total  amount  to 
be  allowed  for  insufficient  returns  upon  the  compan/s  invest- 
ment is  $5,260,  as  against  $106,949.96  claimed  by  the  com- 
pany; and  makes  the  total  amount  to  be  allowed  as  the  cost  of 
establishing  the  business. 
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TABLE  XL 

Summctry  of  Intangiblet. 

(Amounts  to  nearest  dollar) 

Aee.  #102  k  128  Organization  Expense,  Legal  Expense,  ete. $26,000 

106  Other  intangibles 

Development  expenses   $17,000 

Accrued  depreciation  unearned   68,135 

Deficiency  of  returns  at  6^%   5,260     90,395 

Total    $116,396 

TABLE  XII. 

Sunmiary  of  Valuation  as  Allowed,  July  1,  1913,  for  Purposes  of  Making  a 

Kate. 


No»            Acooimt 

Oost  to 
Reproduce 

Present 
Value 

Annual 
Depreciation 

101   Land •••••••• 

%  17,180 
17,988 
18,227 

47,878 

12,878 

11,482 

120.001 

12,474 

24,384 

15,291 

27,026 

275.972 

211,805 

184.075 

76,523 

5,012 

15.240 

2,627 

428 

M?:58 

17.815 

45,279 

12,214 

10.880 

106,965 

11.448 

22.641 

14.660 

25.560 

255.622 

178.685 

146,719 

60,555 

5,012 

14,894 

2.496 

407 

%       179 

107    General  equipment 

106   Works  and  station  Btractores, 
Main  buildings...*. 

2.662 
784 

Minor  stmetdres 

201 

Tanks  and  wells ............ 

223 

100   Holders 

2,313 

110   Boilers,  furnaces,  etc 

115   Water  gas  sets «... 

513 
886 

118   Purification  apparatus 

117   Accessory  equipment 

118A  Transmission  mains 

871 

788 

6.688 

118B  Distribution  mains 

5.097 

119   Services » 

0.562 

8,021 

120  Meters 

121   Meter  installation 

00 

122    Street  lighting  fixtures 

121   Qas  tools  and  implements 
125   Laboratory  equipment 

805 

Physical  capital 

81,074.802 
68,481 

1965.820 
160,404 

180682 

Materials,  supplies,  and  other 
working  capital •• 

liO 

Total 

fl.142,828 
115,395 

11.026,224 
115.395 

180,782 

Intanirlble  capital 

Grand  total  as  of  Jlily  1.  1918 

•1,258,218 

91,141.619 

180.782 

Amounta  are  taken  to  the  nearest  dollar. 

TABLE  XIIL 
Recapitulation. — Summary  of  Allowance  as  of  July  1,  1913. 

Physical  Property,  present  value $065,820 

Working  Capital  60,404 

Cost  of  establishing  the  business 116,395 

Total  valuation  as  of  July  1,  1913 $1,141,619 

Earnings  and  Expenses. 

The  rates  charged  by  the  New  Jersey  Gas  Company  vary  in 
different  sections  of  the  territory.  In  Swedesboro  tiie  net  rate 
is  $1.35  per  thousand  cubic  feet,  while  in  the  rest  of  the  terri- 
tory, excepting  Vineland  and  Landis  township,   the  net  rate 
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is  $1.38.  In  Vineland  and  Landis  township  the  rate  has  been 
$1  flat.  In  addition  to  these  rates,  a  very  small  number  of  cus- 
tomers have  purchased  gas  at  wholesale  at  somewhat  lower  rates* 

So  far  as  cost  of  manufacture  and  distribution  is  concerned, 
the  cost  of  service  in  Vineland  and  Landis  township  has  not 
been  less  than  in  other  portions  of  the  territory  served  by  this 
company. 

If  the  rate  schedule  had  been  uniform  throughout  the  entire 
territory  served  by  the  company,  the  revenues  would  have  been 
greater,  the  losses  less,  and  the  company  in  a  better  condition 
financially. 

The  rate  in  Vineland  and  Landis  township  has  been  $1  per 
thousand  for  some  years.  The  ordinance  under  which  the  com- 
pany is  operating  in  Vineland  provided  for  such  a  rate,  and  the 
company  then  in  control  accepted  this  ordinance^  and  apparently 
expected  to  be  able  to  furnish  service  at  the  rate  named. 

The  history  of  the  company  shows  that  it  was  unable  to  do 
this  without  loss,  so  that  the  results  of  operation  under  the  terms 
of  the  ordinance  are  not  conclusive  as  to  the  fairness  of  the  rate 
which  has  been  charged  in  Vineland.  In  1911,  the  generating 
plant  in  Vineland  was  shut  down  and  gas  supplied  throu^  high- 
pressure  transmission  mains  from  the  large  central  plant  at 
Glassboro.  This  ought  to  result  in  lower  unit  costs,  due  to 
centralization  of  production. 

The  New  Jersey  Gas  Company  was  formed  in  June,  1910,  and, 
owing  to  the  growth  by  consolidation  with  other  companies,  the 
construction  of  a  large  central  plant  and  the  installation  of  trans- 
mission mains,  extending  to  the  distribution  systems  formerly 
operated  from  other  small  plants,  it  is  quite  difficult  to  draw  any 
fair  comparisons  between  the  earnings  and  expenses  of  the 
various  years. 

Furthermore  a  new  uniform  classification  of  accounts  for. gas 
companies  went  into  eifect  on  January  1,  1913,  and,  owing  to 
diiference  in  classifications,-  comparisons  are  misleading.  Dur- 
ing the  year  1912,  as  well  as  earlier,  a  great  deal  of  construction 
work  was  in  progress,  and  a  large  portion  of  the  salaries  of  the 
manager,  auditor,  and  others  was  charged  to  "construction."  Al- 
though it  was  entirely  proper  to  divide  these  charges  in  some 
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such  way,  the  resulting  unit  costs  for  gas  appear  to  be  inconsist- 
ent with  one  another. 

The  results  of  operation  from  July  1,  1910,  to  October  31, 
1915,  are  given  in  the  following  table: 

TABLE  XIV. 

Operating  Reyenues,  Operating  Expenses  ^  Excluding  Depreciation. 
New  Jersey  Gas  Companj. 


1910 
6  moe. 

1911 
12mos. 

1912 
12  moe. 

1918 
12mos. 

1914 
12mo0. 

1916 
lOmos. 

Mnnlclpsl  street  ligbtinff 

f   6.165 

70.044 

41.S29 

2.022 

1.281 

$  10,419 
96.292 
51,982 

$   9,888 
110.299 
58.999 

$    9.438 
121,960 
57.127 

$    8.868 

Praoaid  meten    

106.898 

Rein^ar     "       

48.481 

Sold  other  cfts  comDanies 

Mim*..  KM  8^169. r  T 

1.148 

687 

703 

606 

Total  gas  sales 

141.099 
ai9 

1120.841 
2.541 

$159,841 
3.708 

$174,868 
4.682 

$189,232 
4,729 

$166,248 

T/Mfi  dlsconnts 

4,836 

Gas  revenues 

tlO.750 

8118,300 

$166,138 

$170,186 

10 

8.648 

$184,606 

613 

4.088 

$161,913 

Residuals             

462 

Mdse.  and  Jobbinsr— net 

767 

2.134 

10.061 

*1,836 

Total  operating  revenues 

Operating  expenses  :— 
Production 

«t8.908 

fl7.«78 

2,349 

770 

8,779 

$120,484 

141.478 
5.166 
2,987 
10,704 
1,179 

8,646 

$166,199 

$  49,191 

11.149 

4.044 

11.099 

145 

2.427 

$178,744 

$68,879 
21.321 

6,m 

10.609 
1.166 

8,721 

$188,210 

$68,896 
22.100 
5.189 
9.220 
1.104 

10.882 

$164,201 
$  47,271 

Distribution 

18,794 

Municipal  St.  ttg 

8.886 

Commercial  

7.544 

Business  promotion 

964 

General  and  Misc.    (excluding 
depreciation) , 

1,700 

9,694 

Total  operating  expenses  .... 
Taxes 

«2fi,471 
1,651 

8  65,160 
3.436 

$7&055 

4.909 
167 

$106,804 

10,224 

434 

$106,848 

10.808 

622 

$83,062 
••9,976 

Uncollectable  bills 

831.26 

Total  deductions   (excluding 
depreciation) 

f28.122 
«U,871 

8  68,690 

$51,889 
6 

$88,181 

$83,068 
42 

$115.9«2 

$67,782 
188 

$117,268 

$71,942 
107 

$96,858 

Net    operating    revenues   (ex- 
cluding depreciation) 

Non  operating  Income 

•  tq;^ 

Gross  Income 

111,871 

$51,846 

$  88,110 

$67,966 

$72,049 

$  70,402 

1  Amounts  are  taken  to  nearest  dollar. 

*Net  profit  on  merchandise.  During  1913  and  1914  the  cost  of  installing 
appliances  was  charged  to  distribution  expense. 

**  This  is  the  total  for  taxes  as  accrued,  but  the  tax  bills  for  1915  already 
received  indicate  this  should  be  increased  about  $1,110. 

Comparisons  between  1912  and  1913  indicate  a  small  iii- 
crease  in  gross  revenue,  but  a  much  larger  proportionate  increase 
in  the  operating  expenses,  and  this  apparent  inconsistency  is  so 
great  as  to  require  an  explanation.  An. examination  was  accord- 
ingly made  of  the  books  of  the  company  to  determine  the  reasons 
for  the  inconsistency. 

In  the  aboye  discussion  on  the  proper  allowance  for  intangible 
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values,  it  was  stated  that  certain  items  claimed  by  the  company, 
amounting  in  total  to  $23,322.36,  should  properly  have  been 
chained  to  operating  expenses  instead  of  directly  to  the  com- 
pany's surplus  or  profit  and  loss  account.  Of  this  amount,  $5,- 
749.17  is  applicable  to  the  year  1910,  $4,151.62  to  1911,  and 
$13,421.57  to  1912,  and  accordingly  the  operating  expenses 
reported  for  those  years  were  increased  by  these  Amounts  to  ob- 
tain the  actual  net  revenues,  shown  in  the  table  below,  which 
were  used  in  computing  the  excess  or  deficiency  of  return  on  the 
investment  each  year  in  table  X. 

TABLE  XV. 


6  mos. 
1910 

Year 
1911 

Tear 

1912 

Tear 
1918 

Tear 

1914 

10  mos. 

1915 

OperatlQR  expenses  m  reported. 

excluding  depreciation 

Operating    expenses    charged 

directly  against  surplus 

•28.122 
5.749 

$68,505 
4,152 

$88,181 
18.422 

$115,962 

$U7.988 

$e8.858* 

Total  operating  expenses 

Total  revenues  reported 

88.871 
89.993 

72.747 
120,441 

96.568 
166,241 

115.962 

173,928 

117.268 
189.210 

»8,858» 
1W.201 

Actual  net  revenue. 

•6.122 

$47,694 

$60,688 

$57,966 

$n,942 

$70,343 

♦  See  note  **  below  table  XIV.  relative  to  $1,110  increased  taxes  for  ten 
months. 

Even  after  making  the  above  adjustments,  the  net  revenue  for 
1913  was  still,  apparently,  considerably  less  than  that  for  1912. 
In  the  preceding  table  of  operating  revenues  and  expenses  it  will 
be  noticed  that,  whereas  there  was  an  increase  of  $14,047.44  in 
the  total  revenues  from  the  sale  of  gas  for  1913  over  those  for 
1912,  there  was  an  increase  in  total  operating  revenues  of  only 
$7,545.20,  the  difference  being  almost  entirely  a  decrease  in  the 
net  revenue  reported  for  merchandise  and  jobbing,  of  which  a 
large  part  of  the  expenses  in  1912  were  not  unlikely  charged 
against  the  new  business  reserve  set  up  on  the  books  at  the  time 
when  the  above-mentioned  donation  of  $17,000  was  received,  and, 
therefore,  did  not  form  a  part  of  either  the  reported  operating 
expenses  or  the  deductions  from  the  gross  merchandise  and  job- 
bing revenue.  In  case  the  net  revenues  from  such  operations 
were  overstated  by  at  least  the  above  amount,  the  total  net 
revenues  of  the  company  for  1912  did  not  exceed  $62,142.99,  an 
amount  not  quite  sufficient  to  meet  the  $63,375  interest  accrued 
on  its  bonds  during  the  year,  and  it  would  therefore  seem  not 
improbable  that  the  reason  for  charging  $13,000  of  expenses 
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directly  to  profit  and  loss,  and  for  setting  up  this  reserve  of  $17,- 
000,  was  to  cover  np  enough  items  of  operating  expense  to  mate 
it  appear  that  the  company  not  only  earned  its  bond  interest,  but 
had  a  net  income  of  $18,000,  from  which  to  declare  a  dividend 
on  its  capital  stock. 

Of  the  $17,000  expense  charged  against  the  new  business  re- 
serve, $3,128.43  were  definitely  ascertained  to  cover  items  that 
ordinarily  would  have  gone  to  operating  expenses,  and  adding 
this  to  the  $96,558.11  in  the  above  table  gives  $99,681.54  as 
the  total  operating  expenses  for  1913, 

The  following  table  shows,  for  each  of  tiie  years  as  given,  the 
average  production  expenses,  other  operating  expenses,  and  total 
operating  expenses  per  M.  cubic  feet  of  gas  sold: 


TABLE  XVI. 

1911 

1912 

1918 

1914 

1915* 

Amt- 

Per 
M 

Amt. 

Per. 
M 

Amt. 

Per. 
M 

Amt. 

Per 
M 

Amt. 

Per 
M 

Production  expemes.... 

Other  operating  exp. . . . 

Total  operattDflr  exp. 

$41,478 
81.269 
72,747 

48.5^ 

82.8 

76.8 

$51,864 
48.818 
99.682 

42.8^ 

89.8 

82.1 

$58,879 
67,588 
115.962 

48.2^ 

42.7 

85.9 

$58,396 
58.870 
U7.268 

89.8# 

40.0 

79.8 

$47,271 
46,586 
98.857 

S7.0# 

36.4 

73.4 

*  10  months. 
It  will  be  seen  from  the  above  table  that  there  has  been  scarcely 

any  change  in  the  unit  production  cost  from  1911  to  1913,  and 

1914  and  1915  show  decreases. 

This  average  was  based  on  the  number  of  M.  cubic  feet  of 
gas  sold,  instead  of  the  number  manufactured,  for  the  reason 
that  there  was  no  accurate  record  of  same  during  1912,  the 
station  meter  being  reported  out  of  order  a  large  part  of  the 
time.  Quite  a  marked  increase  is  shown  in  the  unit  cost  for 
the  total  *^other  operating  expenses'*  in  1912  over  those  of  1911, 
and  a  slight  increase  in  1913  over  1912.  This  is  largely  ac- 
counted for,  as  above  explained,  by  the  greater  amount  of  con- 
struction done  during  the  earlier  years,  as  indicated  by  table  IX., 
whereas  1914  and  1915  show  substantial  decreases. 

From  the  above  it  appears  that  the  operating  expenses  of  the 
New  Jersey  Gas  Company  have  been  understated  rather  than 
overstated,  but  there  still  remains  to  be  considered  the  question 
whether  or  not  those  expenses,  even  though  actually  incurred, 
were  all  reasonably  necessary,  or,  in  other  words,  has  the  plant 
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.  been  operated  as  economically  or  efficiently  as  might  well  be  ex- 
pected ?  In  the  following  table,  the  miit  operating  costs  of  the 
New  Jersey  Gas  Company  are  compared  with  those  of  other 
companies  in  the  state  operating  under  somewhat  similar  condi- 
tions, for  1914,  the  latest  year  for  which  the  figures  are  avail- 
able : 

TABLE  XVIL 


• 

No.  M.  Cu.  ft. 
ff  as  sold  in  1914 

Production  ex- 
penses per  M. 
cu.  ft.  of  gas 

made 

other  operat- 
ing expenses 
per  M.  cu.  ft. 
of  gM  sold 

Total  operat- 
ing expenses 
per  M.  cu.  ft. 
of  gas  sold 

PabJlc  service 

Central  division 

453.418 

609.804 

220.996 

146.638 

97,594 

27.96 
24.80 
83.85 
81.98 
84.28 

86.89       * 

29.41 

40.19 

87.98 

52.48 

67.24 

Elizabethtown  Bystem 

Consolidated  Gas  Company 
New  Jersey  Gas  Company. . 
Coast  Gas  system 

54.72 
79.68 
77.76 
92.56 

As  compared  with  those  of  the  other  companies  in  the  above 
table,  the  unit  costs  of  the  New  Jersey  Gas  Company  cannot  be 
said  to  be  unduly  high.  Because  of  their  much  greater  out- 
put, the  first  two  naturally  ha^ve  a  cc«isiderably  lower  unit  pro- 
duction cost,  while  that  of  the  New  Jersey  Gas  Company,  by 
reason  of  its  more  uniform  output  throughout  the  year,  might 
possibly  be  expected  to  compare  somewhat  more  favorably  with 
those  of  the  Coast  Gas  System  and  the  Consolidated  Gas  Com- 
pany, both  of  which  do  the  greater  part  of  their  business  during 
the  summer  months.  Because  its  distribution  system  for  the  most 
part  extends  through  a  thinly  settled  territory,  its  number  of 
customers  per  mile  of  main  being  only  31,  whereas  that  of  the 
Consolidated  Gas  Company  is  75  and  of  the  Coast  Gas  System 
61,  it  would  naturally  be  expected  that  the  cost  of  meter  reading, 
attending  to  complaints,  removing  and  resetting  meters,  should 
be  higher  in  the  case  of  the  New  Jers^  Gas  Company,  and  that 
therefore  its  average  operating  expense  per  unit  of  product  other 
tiian  the  cost  of  production  should  be  somewhat  higher  than  that 
of  any  of  the  companies  in  the  above  table,  but  its  average  for 
such  expense  is  lower  than  that  of  either  the  Coast  Gas  Company 
or  the  Consolidated  Gas  Company,  and  is  only  very  slightly  above 
that  of  the  Central  Division  of  the  Public  Service  Gas  Com- 
pany, the  division  Xvhich  conforms  most  closely  with  the  territory 
served  by  the  New  Jersey  Gas  Company,  although  considerably 
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more  densely  populated.  It  therefore  seems  reasonable  to  con- 
elude  that  the  plant  of  the  If  ew  Jersey  Gas  Company  has  not  been 
operated  ineflSciently,  and  that  the  total  amount  of  operating  ex- 
penses shown  in  table  XIV.  should  be  included  as  one  of  the  items 
in  determining  the  reasonableness  of  the  existing  rates. 

Rate  of  Return. 

[11]  In  the  memorandum  on  the  rates  of  the  Public  Service 
Gas  Company,  Passaic  Division,  issued  December  26,  1912,  the 
Board  said : 

*  We  do  not  contend  that  any  particular  rate  of  return  is  appli- 
cable in  all  cases.  In  our  judgment  the  rate  of  return  to  which 
a  public  utility  is  reasonably  entitled  is  a  question  of  fact  to  be 
determined  in  the  light  of  all  of  the  evidence,  and  on  the  con- 
sideration of  all  of  the  facts  in  each  particular  case. 

"It  is  clear,  however,  that  the  rate  of  return  must  suffice  to 
attract  the  capital,  which  in  the  case  at  bar  is  large  in  amount, 
required  year  by  year  in  making  the  additions  and  extensions 
to  manufacturing  plant  and  distribution  system  which  the  growth 
of  the  communities  served  demands." 

The  rate  of  return  should  be  sufficient  to  cover  the  reasonable 
and  proper  costs  of  obtaining  necessary  capital.  In  the  case  of 
the  New  Jersey  Gas  Company,  it  is  known  that  the  bonds  issued 
netted  the  company  about  80  per  cent  of  the  par  value  of  the 
bonds  issued.  These  bonds  bore  interest  at  5  per  cent.  This 
is  equivalent  to  an  interest  rate  of  6.25  per  cent  on  the  proceeds 
of  the  bonds. 

In  addition  to  this,  in  accordance  with  the  accounting  system 
adopted  by  the  Commission,  which  is  in  line  with  modem  finan- 
cial methods,  it  will  be  necessary  to  amortize  the  bond  discount 

We  have  computed  that  the  bond  discount  will  be  equivalent 
to  §  of  1  per  cent  per  annum  based  on  thirty-year  term;  on 
twenty-five  years  to  maturity  0.8  per  cent  is  required.  This 
indicates  that  a  net  return  of  approximately  7  per  cent  on  the 
value  of  the  property  is  essential  in  order  to  enable  the  company 
to  pay  interest  on  bonds  issued  for  actual  construction. 

To  the  extent  that  funds  for  actual  construction  were  realized 

from  bonds,  this  appears  to  be  the  situation.     This  does  not 

necessarily  apply  to  so  much  of  the  funds  actually  needed  for  con- 
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struction  as  were  raised  from  sale  of  stock.  In  an  enterprise 
of  the  sort,  free  capital  should  bear  a  proper  relation  to  bonded 
indebtedness. 

The  following  three  tables  show  the  total  amount  and  the 
average  per  M.  cubic  feet  of  all  gas  sold,  which  would  be  neces- 
sary for  the  company  to  collect  each  year  from  its  customers,  in 
order  to  pay  its  operating  expenses,  to  provide  for  the  accrued 
depreciation  on  its  plant,  and  to  earn  a  return  on  the  valuation 
of  its  total  investment  in  the  property  at  five  different  rates  of 
return.  The  valuation  for  1913  is  the  one  arrived  at  in  table 
XII.,  and  for  each  of  the  other  three  preceding  years  the  valua- 
tions are  those  given  in  table  X.  The  operating  expenses  for 
each  year  are  taken  from  table  XV.  The  amount  of  depreciation 
for  1913  is  the  estimated  amount  of  accrued  depreciation  for 
one  year  on  the  valuation  of  the  physical  plant  as  of  July  1, 
1913,  computed  for  each  class  of  property  at  various  rates  on  a 
straight-line  basis.  The  amount  of  depreciation  for  each  of  the 
other  preceding  three  years  was  obtained  by  apportioning,  on 
the  basis  of  the  average  value  of  the  physical  property  in  each 
year,  the  amount  of  accrued  depreciation  from  July  1,  1910,  to 
June  80,  1913,  given  in  table  IX.,  less  one  half  of  the  accrued 
depreciation  for  1913  as  applicable  to  the  first  six  months  of  that 
year.  The  capital  and  depreciation  for  1914  and  1915,  are  ascer- 
tained by  deducting  value  new,  present  value,  and  annual  de- 
preciation for  capital  retired,  and  adding  same  for  new  capital 
installed,  thereby  bringing  the  valuation  down  to  each  subsequent 
date. 
P.UJL1916C. 
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In  the  foregoing  table  three  facts  are  apparent ;  viz., 

Ist.  The  figures  for  the  year  1914  are  almost  an  exact  weighted 
average  for  the  entire  period. 

2d.  During  several  of  the  years,  the  cost  of  installing  appli- 
ances has  been  charged  to  distribution  expense ;  the  revenue  from 
sundry  sales  should,  therefore,  be  deducted  from  operating  ex- 
pense in  order  to  ascertain  the  amount  to  be  raised  on  account 
of  gas  operating  expense. 

3d.  No  distinction  has  been  made  between  gas  only  supplied 
to  meters,  and  gas  supplied  for  street  lamps.  Street  lights  re- 
quire special  fixtures  and  maintenance,  in  addition  to  the  gas 
used.  It  would  appear  to  be  desirable  to  distinguish  between 
the  cost  of  the  gas  supplied  to  meters,  gas  supplied  to  street  lamps, 
and  the  total  cost  of  street  lamps  for  gas  plus  maintenance  and 
use  of  capital. 

4th.  No  provision  has  been  made  for  a  wholesale  rate. 

In  what  follows  we  shall,  therefore,  assume  the  valuation  as 
fixed  at  $1,141,619,  as  of  July  1,  1913  (see  table  XII.)  and  that 
6^  per  cent  is  to  be  earned  on  capital,  that  revenue  from  sundry 
sales  is  to  be  credited  to  operating  expense,  and  that  deficits 
from  the  rate  actually  charged  by  the  company  are  to  be  carried 
forward  in  intangible  capital.  Where  property  is  used  jointly 
for  metered  and  street  light  gas,  the  apportionment  of  interest 
and  expense  is  made  in  proportion  to  the  gas  used ;  street  light  gas 
is  charged  with  1  per  cent  of  commercial  expense  and  2  per 
cent  of  uncollectable  bills.  Where  capital  or  operating  expense 
pertains  exclusively  to  one  or  the  other  kind  of  gas,  the  debits 
are  made  accordingly.  The  cost  for  retail  gas  when  provision  is 
made  for  wholesale  rate  is  shown  in  footnotes. 

The  tables  following  are  made  up  in  accordance  with  the  fore- 
going assumptions: 
P.U.R.1916C. 
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TABLE  XIX. 

Table  showing  the  oost  of  gas  during  1913,  12  months.    Capital  as  shown 
in  table  X.;  rate  of  return,  6.5%. 


For  Meters 

For  Street  Lamps 

No  allowance  for  wholenale 
rate  is  made.    See  note  (1) 

Amount 

PerM. 
cu.  ft. 

Toti 

Ami. 

U  cost: 
PerM. 

Forga 

Amfc, 

sonly 
PerM. 

Operatinir 

Operating  expenses,  exclud- 
ing annual  depreciation 

Deduct  sundry  sales  revenue 

194.783 
8.568 

0.754 
0.028 

$10,521 

1.140 

$5,646 

0.611 

Est   operating  expenses,  ex- 
cluding   annual    deprecia- 
tion   

191.225 

9,665 

425 

29,050 

0.726 
0.076 
0.008 
0.281 

$10,621 

660 

9 

1.732 

1.140 
0.071 
0.001 
0.887 

$5,646 

842 

9 

1.427 

0.611 

Taxes 

0.087 

Uncollectable  bills 

0.001 

0.156 

Total    revenue    deductions 
Net  

1190.265 
09.216 

1.086 
0.660 

$12,922 
4.989 

1.899 
0.641 

$7,424 
3.949 

0.804 

Capital 

6.H  on  (1,064.800 

"     "         76.759 

"     **          60,747 

0.429 

,Total  amounts  to  be  raised  (1) 
Revenue  from  gas  sales  (1) . . . 

$199,481 
159,616 

1.586 
1.269 

$17,911 
10.669 

1.940 
1.145 

$11,878 

(2) 
$7,046 

1.288 
0.768 

Deficits    to    be    included    in 
intangibles    for     following 
years 

189.866 

0.817 

$7.M3 

0.795 

$4,827 

0.470 

6.5«  on  above  deficits 

1    2.691 

$477 

$     281 

Gas  sales  in  1.000  ou.  ft.  (1). . . 

$125,768 

$9,287 

$.9^227 

16,000,000  cu.  ft.  of  this  is  industrial  gas.    To  sell  this  at  76c  per  M. 
cu.  ft.  requires  the  retail  rate  to  be  increased  to  $1,628. 

S  Estimated  at  two  thirds  of  all  lamp  revenue. 
P.UJL1916a 
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TABLE  XX. 


Table  showing  fhe  cost  of  gas  durii^  1914 — 12  months.  Capital  as  shown 
in  table  X.,  adjusted  for  extensions  and  withdrawals.  Rate  of  return, 
6.6%. 


For  Meters 


For  Street  Lamps 


No  allowance  for  wholesale 
rate  is  made,  see  note  (1) 

Operatinc 

Operating  expenses,  exclud 

Ing  annual  depreciation 

Deduct  sundry  sales  revenue 

Net  operating:  expense,   ex- 
cluding annual  depreciation 

Taxes 

UncoUectable  bftls 

Annual  depreciation 

Total      revenue     deductions 
Net 

/       For  Capital 

6.5%  on  $1,051 .305 

•'     "         71.036 

•'      ••         55,484 

"     *'  1913  deficits  in  table 
XIX 

Total  amounts  to  be  raised  (1) 

Revenue  from  gas  sales. ...  (1) 

Deficits  to  be  Included  in  In- 
tangibleR  for  following  years 

6S1b  on  above  deficits 

Oas  sales  in  1.000  cu.  ft.  (1) 


Amount 


PerM. 
cu.  ft. 


Total  Oost :  For  gas  only 
Amount  PerM.cu.ft.  Amount       ^^^^; 


996,165 
4.707 


0.700 
0.084 


(10.178 


1.097 


6.004 


0.550 


91.458 

9,660 

610 

29.818 


0.666 
0.070 
0.006 
0.218 


10,178 

643 

12 

1.602 


1.097 
0.070 
0.001 
0.173 


6,094 

822 

12 

1.306 


0.560 
0.035 
0.001 
0.140 


181.046 


68.885 


2,591 


0.964 


0.497 


0.019 


12.486 


4,617 


477 


1.841 


0.496 
0.051 


201.972 
174.867 


1.470 
1.260 


17a»9 
10,186 


1.890 
1.098 


27,605 
1,794 


0.201 


7.398 
481 


0.797 


187.850 


9.274 


6.788 


8.606 

281 


0.726 


0.880 
0.080 


10.620 

(2) 

6,767 


1.145 
0.T28 


8,863 
251 


0.417 


0,274 


1  About  6,000;000  cu.  ft.  of  this  is  industrial  gas;  to  sell  this  at  76o  per 
M.  cu.  ft.  requires  the  above  rate  of  $1.47  to  be  raised  to  $1,503. 

S  Estimated  at  two  thirds  of  street  lighting  revenue. 

Note. — The  total  combined  capital  for  meters  and  for  street  lamps  main- 
tained, shown  above,  win  be  different  from  that  shown  in  table  Xvni.,  be- 
cause %he  revenue  from  sundry  sales  has  been  deducted  from  operating  ex- 
penses in  1913,  thereby  decreasing  the  net  deficit  carried  forward  to  1914  as 
intangible  capitaL 
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TABLE  XXL 

Table  showing  the  cost  of  gas  during  1915 — 10  months.    Capital  as  shown 
in  table  Ji,,  adjusted  for  extensions  and  withdrawfJs.    Kate  of  return, 

6i%. 


Por  Meters 

For  Street  Lamps 

No  allowance  for  wholesale 
rate  is  made,  see  note  (t) 

Amount 

PerM. 
cuft. 

Tot 
Amount 

alOost 
PerM.cu.ft. 

For  gM  only 

Operating:  expense.  exohiAnff 
annual  depreciation. 

176.060 
2.288 

0.626 
0.019 

17.991 

0.999 

$4,209 

0.626 

Net  operatlnff  expense,   ex- 
cluding annual  depreciation 
Taxes 

72.772 

10.424 

814 

26.668 

0.607 
0.087 
0.007 
0.218 

7.991 

661 

17 

1,810 

0.999 
0.088 
0.002 
0.168 

4,209 

860 

12 

1,071 

0.526 
0.045 

Cncollectable  bills 

0.002 

Annual  denreciation 

0.184 

Total  revenue  deductions,  net 

For  Capital 
6)4*  on  Sl.089.782  (2) 

109.668 
66,901 

2.181 
1,610 

0.914 
0.474 

0.018 
0.018 

9.»79 

8.028 

888 
886 

1.247 

0.464 

0.048 
0.048 

6.662 

2.826 
226 
202 

0.707 

(84.199fe  of  same  for  10  mos.) 
869.452 

(80.869t  of  same  for  10  mos.) 
854.106. 

(80.86^  of  same  for  10  mos.) 
6H9k  on  1918  deficits  (12  mos.) 

Interest  of  82.691.  (2) 

6ii9b  on  1914  deficits  (12  mos.) 

interest  of  81.794 

0.864 
0.028 
0.026 

Total  amounts  to  be  raised  (1) 
Rerenne  from  fas  sales  (1) 

170,166 
168.048 

1.419 
1.277 

14.876 
8.870 

1.707 
1.100 

8.906 

(8) 

6.916 

1.114 
0.740 

Deficits  to  be  included  in  in- 
tangibles for  f  ollowinc  years 

6M9(>  on  above  deficits 

Gas  sales  in  1.000  cubic  feet. 
10  mos.  (1) 

17412 
1.794 

119.900 

0.142 

6.606 

4t<l 

7,997 

0.688 

251 
7,997 

0.874 

1  Includes  about  6,000  M.  cu.  ft.  gas  in  10  months  at  76  cents.    To  give 
wholesale  rate  of  76  cents  would  require  above  rate  to  be  raised  to  $1,454. 

2  Interest  based  on  ratio  of  10  months'  gas  sales  in  1914  to  entire  year's 
sales;  84.10%  for  metered  gas  and  80.36%  for  street  lamps,  or  83.05%  <m 
the  two  combined. 

9  Estimated  at  1  ol  street  light  revenue. 

Note. — The  total  combined  capital  for  meters  and  for  street  lamps  main- 
tained shown  above  will  differ  frcna  tiiat  shown  in  table  XVIII..  because  the 
revenue  from  sundry  sales  for  1913  and  1914  was  deducted  from  operating 
expense,  and  the  deficits  for  1013  and  1914  carried  forward  in  intangible 
capital;  it  will  therefore  be  less. 
P.U.IU916C. 
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Cost  of  street  Lamps. 

In  tables  XIX.,  XX.,  and  XXI.  it  is  shown  that  the  cost  of 
gas  used  in  street  lamps  has  been  as  follows : 

During  1913   $1,233  per  1,000  cu.  ft. 

1914    1.146     "        "       "     " 

1915  10  mo8 1.114     "        "       "     " 

The  type  of  lamps,  and  their  present  value,  vary  so  largely  that 
we  will  deduce  the  cost  of  the  boulevard  type  with  mantle 
burners,  based  on  their  cost  to  reproduce  new,  as  determined  in 
the  valuation  made  by  the  Board's  engineer. 

TABLE  XXII. 

High-Pre88ure  Lamps — Boulevard  Type, 

*  Cost  per  annum  of  boulevard  type  street  lamps^  bwming  5  cu.  ft.  of  gas 
hourly  for  4,400  hours;  all  fixtures  and  services  furnished  by  company. 
Interest  taken  at  6.5%,  depreciation  at  2%,  and  taxes  1%,  a  total  of  9.5% 
per  anniun. 


1918        1914 


1915 


Cost  of  service,  post,  governor,  and  head . 

9.5*  of  131.  for  int.  etc 

Mantles  and  Globes  (Ex.  R-7  84-14) 

Repairs 

Lamp  Ugbtdns: 


$31.00 

2.60 
1.00 
9.25 


t2.95 
12.85 


12.89 
12.85 


82.88 
12.86 


Cost  for  Capital  and  Special  Maintenance. 

Cost  of  22.000  cu.  ft.  0  $1,288  1918 

'•    ••     1.146  1914 

"   1.114  1915 :.... 


16.80 
27.18 


15.74 
25.19 


16.88 
24.61 


Cost  of  h.  p.  lamps 

Low  Pressure  Boulevard  Type  lamps  do  not  have  a  governor, 
so  that  the  cost  of  such  lamps  will  be  decreased  by  9.5i  of 
$2.70,  the  coet  of  a  governor,  or,  deduct 

Cost  of  Low  Pressure  Lamps 


42,93 
.26 


40.98 
.26 


40.19 
.96 


'Where  Lamp-beads  and  maintenance  are  not  furnished 

Voir  Lamp-heads  deduct  9^i  of  $8.80 

Deduct  cost  of  globes  and  lighting 


.00 

11.85 


42.87 


12.45 


40.87 


12.41 


88.98 


12.48 


Cost  of  lamps  without  heads,  operated  by  Welsbaoh  Street 
Lighting  Co.  of  America 


80.22 


28.28 


27.50 


When  the  company  furnished  the  gas  oaly,  for  street  lamps 
owned  and  maintained  by  others,  the  cost  for  the  gas  was  as  fol- 
lows:   1913,  $27.13;  1914,  *25.19;  and  1915,  $24.61. 

Where  the  Welsbaoh  Street  Jiighting  Company  of  America 
furnishes  the  complete  lamps  (post  and  heads),  as  in  Glassboro, 
they  charge  $16  per  annum  for  each  lamp  to  cover  maintenance 
and  use  of  capital.  This  compares  very  closely  with  the  average 
figure  of  $15.74  as  shown  above  for  the  same  items. 

The  peak  load  of  the  company  occurs  about  noon  during  July 
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and  August.    The  street  lighting  gas  doQ3  not  affect  this  peak, 
and  this  should  be  taken  into  consideration  in  connection  with  the 
above  figures  of  cost    Any  increase  in  the  present  system  will  be 
necessitated  by  the  peak  load  for  meters,  and  not  by  that  of  the  ' 
street  lamps. 

Becdpittdation. 

Table  XVIIL  is  based  on  the  assumptions  that  capital  and 
deficits  from  operation  have  been  accumulated  on  a  basis  of  6-1 
per  cent  up  to  the  given  year,  that  no  separation  has  been  made 
into  wholesale  and  retail  metered  gas  and  street  lighting  gas,  tba^ 
the  revenue  from  sundry  sales  has  not  been  credited  to  operating 
expense  for  metered  gas. 

TABLE  XXHL 
Rate  of  Betum  Aasttmed  to  Be. 


^6.5< 

7< 

7.5< 

^* 

For  1910,    6  moDtbi '. , , 

$1,485 

1.440 
1.587 
1.687 
1.631 
1.465 

1.581 
1.616 

tl.468 
1.477 
1.629 
1.679 
1.671 
1.504 

1.671 
1.656 

«.600 
1.614 
1.671 
1.721 
1.611 
1.543 

1.611 
1.698 

il.582 
1.551 

1911,  12       *• 

1912,  12       "        , 

1.712 

1913.  12        "         

1.763 

1914.  12        "         

1.661 

1916,  10       ••        

1.583 

For  the  entire  period : 

Weighted  average 

1.651 

UnwelRbted  average, 

1.632 

Tables  XIX.,  XX.,  and  XXI.  are  based  on  a  valuation  fixed 
as  of  July  1,  1913,  on  a  6.5  per  cent  return  on  capital,  and 
sundry  sales  are  credited  to  operating  expense,  and  kinds  of  gas 
are  separated.    The  following  shows  the  rates  so  deduced: 


TABLE  XXIV. 


Year 


Metered  Oas 

No  Industrial 

Bate 


Metered  Gas 

Industrial. 

at  76c 


Gas  only  for 
Street  lamps 


1918  12  months 
1914  12  months 
191610 


$1,566 
1.470 
1.419 


tl.G28 
1.503 
1.464 


fl.28S 
1.146 
1.U4 


Effect  of  the  Vineland  Situation  on  the  Bale. 

The  following  rates  for  metered  gas,  other  than  industrial,  are 
in  force  in  the  territory  of  the  New  Jersey  Gas  Company,  viz, : 

In  Vineland  and  Landis  township — A  flat  rate  of  $1.00  per 
1,000  cu.  ft 

In  Swedesboro — a  rate  of  $1.50  less  10  per  cent  for  prompt 
P.U.R.1916C. 
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payment,  or  $1.35  net,  for  ordinary  meters,  and  $1.40  for  pr^ 
payment  meters. 

Elsewhere — ^A  rate  of  $1.50,  tess  8^  per  cent  for  prompt  pay- 
'  ment,  or  $1.38  net,  for  ordinary  meters,  and  $1.40  for  prepay- 
ment meters. 

In  addition  to  the  difference  in  rate  the  New  Jersey  Gas  Com- 
pany has  competition  in  Vineland  borough  and  in  Landis  town- 
ship, the  other  gas  company  operating  in  these  municipalities 
at  the  same  rate  of  $1  per  M.  cu.  ft 

Outside  of  Vineland  and  Landis  township,  the  average  rate 
for  metered  gas  is  about  $1,394  per  M.  cu.  ft,  and  we  will  now 
show  what  will  be  the  effect  on  the  income  of  the  New  Jersey 
Gas  Company  for  the  years  1913  and  1914  under  the  following 
assumptions,  viz.: 

(1)  That,  with  the  exception  of  about  6,000  M.  cu.  ft  of 
industrial  gas  per  annum,  sold  at  an  average  price  of  76  cents 
per  M.  cu.  ft.  to  a  single  consumer,  all  the  other  gas  in  Vineland, 
amounting  to  about  29,057  M.  cu.  ft,  had  been  sold  at  the  uni- 
form rate  of  $1,394  during  the  year  1913. 

(2)  That  the  assumption  (1)  be  made  with  the  further  as- 
sumption that  the  New  Jersey  Gas  Company  also  served  the  con- 
sumers in  Vineland  borough,  which  were  actually  served  by  the 
Citizen's  Gas  Company  of  Vineland  at  the  uniform  rate  of  $1,394 
during  the  year  1913. 

(1)  Result  of  a  Uniform  Rate  of  $1,894-  in  Vineland. — This 
rate  would  have  added  $0,394  on  29,057  M.  cu.  ft.  of  gas  sold 
in  Vineland  and  Landis  township,  a  total  increment  of  $11,448 
in  revenue  for  1913.  There  were  no  municipal  street  lights  in 
Vineland  during  1913,  so  that  we  may  add  this  $11,448  to  the 
metered  gas  revenue  of  $159,616  shown  in  table  XIX.  increas- 
ing same  to  the  amount  of  $171,064,  at  the  same  time  decreasing 
the  deficit  of  $39,865  to  $28,417,  and  decreasing  the  annual  inter- 
est (@6i  per  cent)  on  the  deficit  carried  forward,  in  intangible 
capital,  from  $2,591  to  $1,847.  The  effect  of  this  on  the  1914 
rate,  as  shown  in  table  XX.  would  be  a  decrease  of  $0,006  in  the 
retail  rate  of  $1,503,  reducing  it  to  $1,497.  As  the  deficits 
are  to  be  carried  forward  from  year  to  year,  until  amortized,  the 
retail  rate  of  $1,454  for  1915  (table  XXL)  would  have  de- 
creased to  $1,448  by  reason  of  the  decreased  deficit  in  1913, 
P.U.R.1M6C. 
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and  would  have  been  further  deeireesed  bj  tilie  smaller  1914  de- 
ficit The  effect  would  be  cumulative  and  comparable  to  an 
annuity  at  compound  interest. 

(2)  Effect  of  a  Uniform  Rate  of  $1,S94  ^  Vineland,  and 
also  of  Taking  over  the  Salea  m  Vvnelavd  Borough  during  191S 
of  the  Citizens  Oas  Company  of  Vineland  (as  if  there  had  been 
hid  one  company). — The  latter  company  sold  6,590  M.  cu.  ft 
of  gas  during  1913  and  8,491  M.  cu.  ft  during  1914  in  Vineland 
borough.  Under  our  assumptions,  the  1918  revenue  of  the  New 
Jersey  Gas  Company  would  have  been  as  follows: 

TABLE  XXV.  (for  1913). 

Actual  revenue  receiyed  for  all  metered  gas,  1913 $159,616 

Add  29,057  x  $0,394  for  N.  J.  Q.  Co/s  Vineland  sales 11,44S 

Add    6,590  x    1.394  for  €.  Q.  Co.'s  Vineland  sales 9,1S6 

Ckwibined  hypothetical  revenue  for  1913   $1S0,250 

The  cost  of  securing  this  revenue  is  estimated  thus: 

Operating  expense  as  in  table  XIX $130,266 

Add  for  fuel  and  oil  2,815 

Add  for  distribution  and  other  expense 492 

Add  for  195  new  services  (assuming  200  to  be 

duplicated  by  the  two  companies)    $3,17S 

Add  for  395  PP  meters  3,950 

New  capital  needed  , $7^128 

Interest  @  6.6%  on  $7,128   463 

Depreciation  on  $7,128   286 

Interest  on  $1,064,860  @  6.5%  (table  XIX.)   69,216 

Total  amount  to  be  raised 203,036 

Hypothetical  deficit  in  1913   • $22,786 

To  ascertain  the  xate  to  be  paid  by  the  retail  consumer,  deduct 
the  $4,560  received  for  industrial  gas  from  the  above  amount  of 
$203,086,  leaving  $1^8,476 ;  this  is  to  be  raised  from  the  follow- 
ing gas  sales,  viz.: 

TABLE  XXVI. 

Metered  gas  sold,  as  per  table  XIX 125,768  M.  cu.  ft. 

Add  for  C.  G.  Co.'s  consumption  taken  or^er 6,590  M.  cu.  ft 

Subtotal  for  all  hypothetical  metered  gas 132,358  M.  cu.  ft. 

Deduct  industrial  gas  sales  of 6,000  M.  cu.  ft. 

Leaving  hypothetical  retail  gas  sales  of 126,358  M,  ou.  ft. 

Dividing  the  above  $198,476  by  126,358  gives  a  hypothetical 
retail  rate  of  $1,571  as  compared  with  the  rate  of  $1,628  shown 
in  note  (1)  of  table  XIX.  (the  6,000  M.  cu.  ft  of  industrial  gas 
being  estimated  at  76  cents  per  M.  eu.  ft). 

P.U.R.1916C.  14 
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In  a  similar  manner  we  show  the  results  of  assumption  (2) 
for  the  year  1914  in 

TABLE  XXVIL  (for  1914). 

Actual  revenue  received  from  aU  metered  gas  in  1014 $174,367 

Add  33,390  x  $0,394  for  N.  J.  G.  Co.'s  sales  in  Vineland 13,156 

Add    8,491  X  $1,394  for  C.  G.  Co.'s  sales  in  Vineland 11,836 


Combined  hypothetical  revenue  lor  1914  $199,350 

The  cost  of  securing  this  revenue  is  estimated  thus: 

« The  operating  expense  as  in  table  XX. $131,046 

Add  for  production  expense  ( fuel,  oil )    2,734 

Add  for  distribution  and  other  expense 670 

Add  for  395  customers,  1913 i $7,128 

Less  one  year's  depreciation  285 


Present  value  in  1914  $6,843 

Add  for  87  customers  in  1914 2,288 


Added  capital  for  1914   $9,131 

Depreciation  on  $9,416   87d 

Interest  on  $9,131,  6.5%   593 

Interest  on  $1,051,305  @  6.5%,  table  XX 68,335 

Interest  on  hypothetical  deficit  of  $22,789 1,481 

'Amount  to  be  raised  in  1914 206,235 


Hypothetical  deficit  in  1914 $6,876 

To  ascertain  the  rate  to  be  paid  by  the  retail  consumer,  deduct 
the  $4,560  received  for  industrial  gas  as  estimated  for  1914  from 
$205,235,  leaving  $200,675  to  be  raised  from  the  following  re- 
tail gas  sales,  viz,: 

TABLE  XXVIIL  (1914). 

Metered  gas  sold,  as  per  table  XIX.  187^59  M.  ou.  ft. 

Add  for  C.  G.  Ck>.'s  sales  in  Vineland,  1914 8,491  M.  cu.  ft 


Subtotal  for  all  hypothetical  metered  gas 145,850  M.  eu.  ft 

Deduct  industrial  gas  sales  estimated  at 6,000  M.  cu.  ft. 

Leaving  hypothetical  retail  gas  sales  of  139,850  M.  cu.  ft 

Dividing  the  above  amount  of  $200,675  by  139,850  gives  a 
hypothetical  retail  rate  of  $1,485  for  1914. 

The  sales  of  the  Citizens  Gas  Company  of  Vineland  for  the 
ten  months  of  1915  for  continuation  of  this  assumption  are  not 
available,  but  a  comparison  of  the  deficit  in  table  XXV.  for 
1918,  with  that  in  taWe  XXVIL  for  1914,  would  seem  to  indi- 
cate  tiiat  the  deficit  for  the  year  1915,  under  assumption  (2) 
would  have  disappeared  if  the  New  Jersey  Gas  Company  had 
received  an  average  rate  of  $1,894  for  its  retail  gas  sales  in 
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all  its  territory,  increased  by  the  sales  of  the  Citizens  Gas  Com- 
pany for  that  year. 

In  Re  the  Industrial  Rate  of  76  cents  per  1,000  cu,  ft.— A 
classification  of  the  customers  according  to  the  well-known  di- 
vision of  costs  into  customer,  demand,  and  product  used  has  not 
yet  been  made,  but  a  consideration  of  the  following,  facts  will 
show  that  the  rate  of  76  cents  is  of  some  benefit  to  the  company, 
viz,,  taking  the  figures  from  the  results  for  1915  (see*  table  XXI.) 
the  76  cents  would  pay  for  these  items,  viz.: 

TABLE  XXIX. 

Production  expense 100%  of  0.3696  is  $0.3696 

Distribution   expense    60%  of  0.1112  is  0.0556 

Commercial  expense 1%  of  0.0623.  is  0.0006 

Xew  business  expense   1%  of  0.0075  is  0.0001 

General  &  m^Bceltaneous  expense 1%  of  0.0750  is  0.0007 

Taxes,  etc 60%  of  0.0869  is  0.0436 

Depreciation   * .  75%  of  0.2130  is  0.1597 

Subtotal    0.6298 

A  balance  towards  interest  of 0.1302 

Total  rate 0.76 

If  this  rate  were  raised,  the  business  would  be  lost  entirely. 
The  customer  has  already  sought  diligently  for  a  reduction,  and 
has  considered  putting  in  an  independent  plant  of  his  own.  In 
such  an  event  the  company  would  have  to  assess  on  retail  gas, 
the  difference  between  the  production  expense  of  37  cents  and  the 
76  cents,  or  39  cents  per  M.  cu.  ft.,  on  a  consumption  for  1915 
of  approximately  7,000  M.  cu.  ft.,  or  $2,730.  This  sum  now 
helps  to  carry  the  excess  capacity  of  the  plant. 

From  the  foregoing  the  conclusion  is  reached : 

That  the  return  to  the  New  Jersey  Gas  Company  from  the 
sale  of  gas  at  its  present  charges  is  not  in  excess  of  a  reasonable 
return  upon  the  fair  value  of  the  company's  property  used  and 
useful  in  supplying  service  to  the  public.  The  fair  value  thus 
referred  to  is  actual  value  as  determined  in  this  investigation, 
and  not  the  par  or  market  value  of  thcf  company's  securities. 

The  petition  in  this  proceeding  therefore  will  be  dismissed. 
An  order  will  so  enter. 

Board  of  Public  Utility  Commissioners.    Ralph  W.  E.  Donges, 
President;  John  J,  Treacy,  John  W.  Slocum,  Commissioners.. 
P.U.R.1916C. 
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SEW  YORK  PUBIilO  SERVICE  COMMISSION,  SECOND  DISTRICT, 

IN  EE  COLLIBBS  LIGHT,  HEAT,  &  POWEB  COMPANY. 

[Case  No.  6307.] 

Oofnmis8Ums  —  Jurisdiction  ^  Lighting  district  —  Establishment, 

1.  The  New  York  Commisflion  cannot  determine  whether  a  lift- 
ing district  in  a  town  has  been  legally  established. 

Monopoly  and  competition  ^  Protection  of  trihutary  territory  '^Vn^ 
lawful  operation  ^  Diligence  in  developing  business. 

2.  The  fact  that  territory  is  tributary  to  an  existing  electric  light 
c<nnpany,  and  that  it  is  operating  therein,  will  not  prevent  the  entrance 
of  another,  where  the  former  is  operating  unlawfully,  and  has  not  been 
diligent  in  developing  the  business. 

franchises  ^  Street  lighting  ^  Denial  of  right  to  hid. 

3.  The  fact  that  an  electric  utility  has  not  been  given'  an  opportu- 
nity to  bid  for  street  lighting  is  not  a  ground  for  refusing  the  bidder 
permission  to  exercise  a  franchise  to  furnish  such  light. 

Franchise  ~^  Exercise  of '^  Who  may  ohjei^, 

4.  Permission  to  exercise  a  street  lighting  franchise  cannot  be  de* 
nied  on  a  taxpayer's  objection  that  the  grant  was  improvident. 

[February  16,  1916.] 

Petition  of  Colliers  Light,  Heat,  &  Power  Company  under 
§  68  of  the  Public  Service  Commissions  law  for  permission  to 
construct  poles,  wires,  and  appurtenances  for  electricity  in  a 
lighting  district  in  the  town  of  Oneonta,  Otsego  county,  and  for 
approval  of  the  exercise  of  rights  and  privileges  under  a  fran- 
chise to  use  highways  and  public  plaees  of  the  lighting  district 
received  from  the  town  board ;  granted. 

Appearances:  N.  P.  Willis  and  Charles  Holland  for  the 
applicant;  J.  F.  Thompson  for  Oneonta  Light  &  Power  Com- 
pany, and  for  the  Oneonta  Ice  Company,  a  taxpayer  in  the  pro- 
posed lighting  district  in  the  town  of  Oneonta;  Howard  Hen- 
drickson  also  for  Oneonta  Light  &  Power  Company ;  Edward  H. 
Bostwick  for  certain  stockholders  of  the  Oneonta  Li^t  &  Power 
Company;  D.  J.  Kilkenney  for  the  town  of  Oneonta;  Peter  Van 
Woert  and  Fred  A.  Murdock,  justices  of  the  peace  of  the  town 
of  Oneonta  and  members  of  the  town  board  of  said  town. 

Carr,  Commissioner:  The  Colliers  Light,  Heat,  &  Power 
Company  made  application  to  this  Commission  on  November  27, 

P.U.R.1916C. 
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1915,  for  pennisfiion  to  exercise  a  franchise  granted  to  it  by  the 
town  board  of  the  town  of  Oneonta  on  November  13,  1915,  to 
enable  said  company  to  furnish  electricity  for  lighting,  heating, 
and  power  purposes  in  said  town,  and  incidentally  to  light  the 
streets  in  a  certain  portion  of  said  town  which  has  been  set  off 
as  a  lighting  district.  Notice  of  the  application  was  published 
in  the  Herald,  the  Star,  and  the  Oneonta  Press,  and  affidavits  of 
such  publication  were  duly  filed  with  the  Commission.  Prior  to 
the  time  when  the  case  was  set  down  for  hearing,  the  Oneonta 
Light  &  Power  Company  notified  the  Commission  in  writing  that 
it  intended  to  oppose  this  application  and  that  it  desired  to  be 
heard.  The  basis  of  the  opposition  was  stated  to  be  the  fact 
that  the  Oneonta  Light  &  Power  Company  was  ready  to  supply 
light  and  power  in  the  territory  covered  by  the  franchise  set 
forth  in  th<e  application,  and  that,  it  objected  to  having  permis- 
sion granted  to  any  other  company  to  supply  electricity  in  the 
newly  created  lighting  district  in  that  portion  of  the  town  of  One- 
onta adjoining  the  city  of  Oneonta,  because  that  territory  would 
sooner  or  later  become  a  part  of  the  city  in  which  the  Oneonta 
Light  &  Power  Company  was  supplying  electricity  for  public 
and  private  use. 

Two  hearings  were  held  in  the  matter,  at  the  office  of  the 
Commission  in  the  city  of  Albany:  one  on  January  7,  1916, 
and  the  other  on  January  20,  1916.  At  that  time  the  application 
was  sharply  opposed  by  the  Oneonta  Light  &  Power  Company 
upon  the  grounds,  first,  that  the  portion  of  the  town  of  Oneonta 
in  which  a  franchise  had  been  granted  to  the  applicant  was  prop- 
erly within  the  territory  of  the  Oneonta  Light  &  Power  Com- 
pany, and  that  a  portion  of  said  territory  had  within  the  past  two 
years  been  converted  from  farms  into  residence  property  and 
would  ultimately  become  a  part  of  the  city  of  Oneonta ;  second, 
that  it  was  the  policy  of  the  Public  Service  Commission  to  pro- 
tect an  existing  company  within  its  natural  territory  so  long 
as  it  gave  proper  service  at  reasonable  rates;  third,  that  the 
Oneonta  Light  &  Power  Company  had  sought  to  gain  patrons 
in  the  territory  in  question,  and  had  during  the  sununer  of  1915 
actually  constructed  its  lines  therein  and  was  furnishing  lights 
to  residents  in  that  portion  of  the  town  immediately  adjacent  to 
the  city  of  Oneonta ;  fourth,  that  it  was  able  to  supply  all  of  the 
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electricity  required  for  use  in  said  town  and  at  lower  rates  than 
those  provided  in  the  tentative  contract  made  by  the  town 
board  of  the  town  of  Oneonta  with  the  applicant ;  fifth,  that  it 
had  received  no  notice  of  the  formation  of  the  proposed  lighting 
district  in  the  town  of  Oneonta,  and  had  not  been  given  an  oppor- 
tunity to  bid  for  the  street  lighting  in  said  district,  and  that  the 
Commission  should  not  grant  the  application,  because  if  this 
were  done  it  would  result  in  approving  the  action  of  the  town  in 
entering  into  an  improvident,  burdensome  contract. 

[1]  It  was  strongly  contended  on  the  first  hearing  that  the 
lighting  district  in  question  had  not  been  legally  established. 
However  this  may  be,  it  is  not  the  province  of  the  Commission 
to  determine  whether  or  not  such  a  lighting  district  was  properly 
established,  as  that  is  a  matter  entirely  between  the  town  au- 
thorities, the  taxpayers  of  the  town,  and  the  applicant. 

[2]  The  situation  in  this  case  briefly  is  this:  The  town  of 
Oneonta  has  established  a  lighting  district  in  a  certain  portion 
of  the  town  and  has  entered  into  a  contract  with  the  applicant 
for  some  street  lighting  in  the  town.  It  is  necessary  for  the 
applicant  to  have  a  franchise  from  the  town  authorities  permit- 
ting it  to  construct,  maintain,  and  operate  its  transmission  and 
distribution  lines  in  the  highways  of  the  town  in  order  to  enable 
it  to  supply  such  street  lights  and  furnish  electricity  to  the  in- 
habitants of  said  lighting  district.  To  deny  the  application  on 
the  grounds  set  forth  by  the  opposition  would  be  to  deny  to  the 
town  board  of  the  town  of  Oneonta  the  right  to  contract  for  light- 
ing its  streets  in  such  a  maimer  as  might  to  it  seem  best,  due 
regard  being  had  to  the  question  of  whether  or  not  there  was 
any  company  supplying  electricity  in  that  portion  of  the  town 
at  the  time  the  lighting  district  was  established.  It  clearly  ap- 
peared on  the  hearings  that  the  Oneonta  Light  &  Power  Com- 
pany had  never  obtained  any  franchise  authorizing  it  to  do  busi- 
ness in  the  town  of  Oneonta.  It  also  appeared  that  it  was  do- 
ing business  in  a  certain  portion  of  the  town  adjacent  to  the 
city  of  Oneonta  without  any  legal  right  or  authority.  On  such 
a  state  of  facts  it  is  not  entitled  to  demand  protection  on  the 
ground  that  the  territory  in  question  belongs  to  it  because  it  is 
doing  business  therein  in  the  manner  stated.  The  fact  that  the 
town  of  Oneonta  adjoins  the  city  of  Oneonta  does  not  in  and  of 
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itseU  make  this  the  protected  tenitwy  of  the  Oneonta  Light  & 
Power  Company  when  it  is  not  doing  business  therein  lawfully 
and  haa  taken  no  steps  to  obtain  any  rights  therein  prior  to  the 
time  when  another  company  comes  along  and  obtains  the  neces- 
sary authority  to  enable  it  to  supply  electricity  for  lighting, 
heating,  and  power  purposes  in  said  town.  It  has  never  been 
the  policy  of  the  Commission  to  protect  an  existing  company  in 
its  natural  territory,  except  when  an  earnest  effort  has  been 
made  to  acquire  the  business  available  in  said  territory ;  nor  has 
it  been  the  practice  of  the  Commission,  where  another  company 
in  good  faith  seeks  to  obtain  permission  to  do  business  in  a  cer- 
tain territory,  to  prevent  it  from  so  doing  because  eventually  this 
territory  might  be  supplied  by  another  company  doing  business 
in  an  adjoining  municipality.  Every  electric  light  company 
that  is  progressive  in  its  management  is  seeking  for  all  available 
business  without  waiting  for  some  other  company  to  enter  the 
field  and  thus  give  notice  that  there  is  business  which  seems  to  be 
attractive  and  to  offer  an  available  field  for  development.  In  this 
particular  instance,  if  there  is  a  territory  which  would  seem  to 
justify  another  company  in  endeavoring  to  obtain  the  business 
therein,  it  would  certainly  seem  as  though  the  Oneonta  company, 
which  has  been  doing  business  in  the  adjoining  territory  for 
many  years,  should  at  least  have  made  some  effort  to  develop 
such  business  before  another  company  undertook  so  to  do.  How- 
ever, the  record  seems  to  indicate  that  the  Oneonta  company 
was  not  desirous  of  extending  its  lines  in  the  town  of  Oneonta, 
so  that  it  cannot  now  complain  because  the  applicant  seeks  to 
obtain  permission  to  exercise  a  franchise  which  has  been  granted 
to  it  in  due  course. 

[3]  It  may  properly  be  said  that  the  Oneonta  company  was 
not  entitled  as  a  matter  of  right  to  any  notice  from  the  town 
board  of  the  intention  to  establish  a  lighting  district  in  said 
town,  nor  was  there  any  obligation  on  the  part  of  the  town  board 
to  give  the  Oneonta  company  any  notice  of  intention  to  make  a 
contract  for  lighting  the  streets  in  the  proposed  lighting  district. 
Tt  may  be  assumed  in  cases  such  as  this  that  the  officials  compos- 
ing'the  town  board  of  a  town  will  do  what  in  their  judgment  is 
best  for  the  taxpayers  of  the  town,  and  not  otherwise.  In  this 
case  the  town  authorities  were  represented  at  the  hearing  and 
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gave  the  application  their  support,  thus  indicating  to  the  Com- 
mission that  they  felt  that  the  application  should  be  granted.  If 
the  Oneonta  company  had  been  lawfully  engaged  in  business  in 
that  portion  of  the  town  in  question,  and  had  been  diligent  in 
endeavoring  to  develop  the  territory,  the  Commission  would 
undoubtedly  have  declined  to  grant  this  present  application* 
However,  such  a  state  of  affairs  does  not  exist,  and  upon  the 
facts  presented  there  is  no  good  reason  for  denying  the  applica- 
tion. 

[4]  The  Oneonta  Ice  Company,  which  appeared  as  a  taxpayer 
in  the  district,  has  no  standing  before  this  Commission  in  this 
particular  matter,  because  the  Commission  has  no  jurisdiction 
to  try  out  actions  in  which  taxpayers  in  a  town  allege  that  their 
town  board  is  making  improvident  contracts  on  behalf  of  the 
town. 

Certain  stockholders  of  the  Oneonta  Light  &  Power  Com- 
pany also  appeared  by  counsel,  but  nothing  was  presented  to  the 
Commission  which  indicated  that  any  of  their  rights  were  being 
violated. 

The  whole  proposition  resolved  itself  down  into  one  where 
an  existing  corporation  slept  on  its  opportunities  too  long  an'd 
thereby  enabled  another  company  to  enter  a  territory  which 
should  have  been  developed  by  it.  No  public  service  corporation 
has  the  right  to  assume  that  its  natural  territory  will  be  kept 
sacred-  and  inviolate  for  it  alone  until  such  time  as  it  determines 
that  some  development  should  be  undertaken  therein  regardless 
of  the  desires  or  requirements  of  the  public.  The  wishes  and 
needs  of  the  people  are  paramount,  and  when  a  situation  develops 
where  the  inhabitants  of  a  community  desire  to  have  electricity 
for  use  in  their  homes  and  to  light  their  streets,  and  they  are 
able  to  obtain  it  at  satisfactory  rates,  the  Commission  should  aid 
them  in  every  reasonable  way,  having  at  all  times  of  course  due 
regard  for  the  rights  of  all  interested  parties. 

Under  all  the  circumstances,  therefore,  we  have  determined 
that  the  application  should  be  granted,  and  that  the  relief  asked 
for  by  the  Oneonta  Light  &  Power  Company  must  be  denied. 

AH  concur. 
P.UJ1.1916C. 
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NEW  YORK  PUBIilC  SERVICE  COMMISSION,  FIRST  DISTRICT. 

IN  RE  NEW  YORK  RAILWAYS  COMPANY. 
[Case  No.  1306.] 

Orders^ Depreciation '^ Modification --Pendenep  of  certiorari. 

An  amount  ordered  to  be  set  aside  for  depreciation  and  main- 
tenance of  a  street  railway  will  not  be  ordered  reduced  pending  cer- 
tiorari to  review  the  legality  of  the  order. 

(Cram,  Commissioner,  dissents.) 
[July  27,  1916.] 

Petition  for  the  modification  of  an  order  requiring  the  New 
York  Railways  Company  to  set  aside  20  per  cent  of  gross  oper- 
ating revenues  for  depreciation  and  maintenance,  by  requiring 
the  per  cent  to  be  based  only  on  the  passenger  revenue ;  denied. 

Appearances:  O.  C.  Semple  and  H.  M.  Chamberlain  for  the 
Commission ;  James  L.  Quackenbush,  William  M.  Coleman,  and 
Richard  Eoid  Eogers  for  the  New  York  Railways  Company. 

Wood,  Commissioner:  This  is  a  petition  by  !N'ew  York  Rail- 
ways Company,  intervener,  herein  dated  December  21,  1914,  for 
an  order  modifying  an  order  of  the  Commission  made  upon  re- 
hearing December  10,  1912.  The  petition  states  that  the  com- 
pany, feeling  aggrieved  by  the  order,  has  instituted  proceedings 
by  certiorari  to  review  the  order  as  being  unauthorized  and 
illegal,  and  that  the  proceeding  is  still  pending  undetermined  in 
the  supreme  court.  The  petition,  however,  asks  that  the  order  be 
modified  nunc  pro  tunc  as  of  January  1,'  1912,  but  'without 
prejudice  to  the  proceedings  taken  by  the  company  to  review  the 
order. 

I  think  the  petition  should  be  denied  without  prejudice  to  a 
further  application  when  the  court  shall  have  given  its  decision 
in  the  proceeding  by  certiorari  to  review  such  order  or  in  the 
case  brought  by  the  company  through  a  writ  of  certiorari  to  re- 
view the  decision  of  the  Commission  in  case  No.  1560,  reported 
in  volume  3,  Public  Service  Commission  Reports,  First  District, 
page  397,  usually  described  as  the  "Stepless  Car  Case.'' 

This  is  the  Metropolitan  Reorganization  Case,  in  which  the 
opinions  of  the  Commission  are  reported  in  volume  3,  Public 
P.U.R.1916C. 
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Service  Commission  Reports,  pages  113  and  453.  In  this  case 
the  Commission  made  three  orders  as  follows : 

January  24,  1912,  an  order  authorizing  an  issue  of  stock  and 
bonds ; 

February  27,  1912,  an  order  consenting  to  two  mortgages 
securing  the  bonds ; 

February  27,  1912,  an  order  requiring  the  company  (1)  to 
provide  out  of  income  an  amortization  fund  to  make  up  the  dif- 
ference between  the  value  of  the  property  mortgaged  and  the 
face  value  of  the  bonds  and  stock  of  the  company  authorized  by 
the  Commission  to  be  issued,  and  (2),  to  expend  or  to  set  aside 
each  month  beginning  January  1,  1912,  for  maintenance  and 
depreciation  a  simi  at  least  equal  to  20  per  cent  of  the  gross 
operating  revenues  for  such  month. 

On  December  10,  1912,  after  a  rehearing  application  by  the 
Xew  York  Railways  Company,  the  Commission  modified  the 
last  order  so  as  to  omit  the  requirements  described  as  (1)  above 
and  to  retain  and  continue  the  requirement  described  in  (2) 
above.  This  is  the  order  to  which  the  present  petition  is  ad- 
dressed. The  petition  sets  out  as  a  basis  for  the  claim  for  a 
modification  of  the  order  that  w^hile  the  company  has  complied 
with  the  order  and  has  set  aside  the  20  per  cent  of  the  gross  oper- 
ating revenue  amounting  in  all  from  January  1,  1912,  to  October 
31,  1914,  to  $7,868,007.62,  the  company  has  spent  $6,244,140.- 
45  for  maintenance,  and  has  left  a  balance  in  the  reserve  amount- 
ing to  $1,623,867.17,  which  the  company  states  in  the  petition 
is  more  than  sufficient  to  provide  for  all  depreciation  that  has 
accrued  in  the  properties  of  the  petitioner  during  the  period 
from  January  1,  1912,  to  October  31,  1914.  It  is  stated  that 
if  the  20  per  cent  required  to  be  deducted  had  been  based  upon 
the  gross  passenger  revenue  instead  of  upon  the  gross  operating 
revenue,  there  would  have  accumulated  from  the  reserve  $1,- 
348,867,  which  the  company  states  will  be  amply  sufficient  to 
take  care  of  all  depreciation  accruing  during  the  period.  The 
modification  of  the  order  which  the  company  asks,  therefore, 
is  that  the  order  be  changed  so  as  to  provide  that  the  amount 
required  to  be  expended  or  set  aside  for  maintenance  and  de- 
preciation shall  be  a  sum  at  least  equal  to  20  per  cent  of  the 
P.U.R.1916C. 
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gross  passenger  revenue  for  each  month,  instead  of  20  per  cent 
of  the  gross  operating  revenue. 

It  will  be  seen,  therefore,  that  the  question  before  the  Com- 
mission now  is  whether  the  sum  accumulated  at  20  per  cent  of 
the  gross  operating  revenue  is  more  than  suflScient  to  provide  for 
depreciation  that  has  accrued  in  the  properties  during  the  period. 

The  opinions  of  the  Commission  in  the  Stepless  Car  Case, 
reported  in  volume  3,  Public  Service  Commission  Eeports,  page 
397,  and  volume  5  of  the  Public  Service  Commission  Reports, 
page  92  (on  rehearing),  considered  very  carefully  some  of  the 
questions  aflFecting  the  depreciation  which  the  company  must 
necessarily  provide  for.  Inasmuch  as  a  writ  of  certiorari  has 
been  allowed  to  review  the  determinations  of  the  Commission  in 
that  case,  and  a  writ  of  certiorari  has  been  allowed  to  review  the 
order  in  the  present  case,  it  does  not  seem  to  me  that  pending 
the  decision  upon  these  important  questions  the  Commission 
should  at  the  present  time  undertake  to  modify  the  requirements 
of  the  order  of  December  10,  1912,  as  prayed  for  by  the  Xew 
York  Railways  Company  in  their  present  petition. 

Williams  and  Hayward,  Commissioners,  concurring;  Cram, 
Commissioner,  dissenting;  McCall,  Chairman,  not  voting. 


NEW  YORK  SUPKEME  COURT,  APPEIXATE  DIVISION,  THIRD 

DEPARTMENT. 

PEOPLE  EX  PEL.  NEW  YORK  CENTRAL  &  HUDSON 
RIVER  RAILROAD  COMPANY  et  al. 

V. 

NEW  YORK  PUBLIC  SERVICE  COMMISSION,  SECOND 
DISTRICT,  et  al. 


IN  RE  FRONTIER  &  WESTERN  RAILROAD  COMPANY. 

(—  App.  Div.  —,  156  N.  Y.  Supp.  1023.) 

C9mmiS8i€MtB—»  Powers '^Location  of  railroad. 

There  is  no  such  substantial  variance  between  a  northerly  railroad 
terminus  fixed  hy  the  Public  Service  Commission  and  that  authorized 
P.U.R.1916C. 
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in  the  certificate  of  incorporation  as  to  make  the  aetion  of  the  ConuniB- 
sion  void  within  the  rule  that  the  Commission  is  bound  by  the  descrip- 
tion in  the  certificate^  where  the  real  objective  northerly  point  is  com- 
plied with,  where  the  certificate  fixes  the  easterly  or  westerly  location 
approximately  only,  and  where  the  terminus  of  the  Commission  route 
is  only  1,700  feet  east  of  that  described  in  the  certificate. 

[January  5,  1916.] 

(Cochrane,  J.,  dissents.) 

Certiorari  to  review  determination  of  the  Public  Service 
Commission,  Second  District,  awarding  to  the  Frontier  &  West- 
ern Railroad  Company  certificate  of  convenience  and  necessity; 
writ  dismissed. 

Argued  before  Lyon,  Howard,  Woodward,  and  Cochrane,  J  J. 

Appearances:  Hoyt  &  Spratt  for  New  Yoii  Central  & 
Hudson  Kiver  Railroad  Company;  Rogers,  Locke,  &  Babcock 
for  Delaware,  L.  &  W.  R.  Co.;  Moot,  Sprague,  Brownell,  & 
Marcy  for  Erie  Railroad  Company;  Kenefick,  Cooke,  Mitchell, 
&  Bass  (Maurice  C.  Spratt  of  counsel),  for  Lehigh  Valley  Rail- 
road Company ;  John  L.  Romer  for  certain  landowners ;  John  L. 
Ahem,  in  pro.  per.;  Williams,  Minard,  &  Howell  for  Wood  & 
Brooks  Company ;  Ledyard  P.  Hale  for  Public  Service  Commis- 
sion; Clinton,  Clinton,  &  Striker  (George  Clinton,  Sr.,  of  coun- 
sel), for  residents  and  taxpayers;  William  S.  Rann,  corporation 
counsel  (Harry  D.  Sanders  of  counsel),  for  relator  city  of  Buff- 
alo; White  &  Babcock  (Edward  P.  White  of  counsel),  for  relator 
King  Sewing  Machine  Company ;  Edward  W.  Hatch  and  Frank 
B.  Church  for  respondent  Frontier  &  Western  Railroad  Com- 
pany. 

Per  Curiam: 

This  application,  by  certiorari,  seeks  review  of  the  determin- 
ation of  the  Public  Service  Commission,  Second  District,  award- 
ing to  the  Frontier  &  Western  Railroad  Company  a  certificate 
of  convenience  and  necessity,  under  §  9  of  the  Railroad  Law 
(Consol.  Laws,  chap.  49;  Laws  of  1910,  chap.  481),  and  §  53, 
Public  Service  Conmiissions  Law  (ConsoL  Laws,  chap.  48;  Laws 
of  1910,  chap.  480).  The  application  presents  not  only  the  pro- 
priety of  the  granting  of  any  certificate,  but  also  assails  the 
power  of  the  Commission  to  fix  the  particular  route  it  has  ap- 
proved and  as  to  which  it  has  granted  its  certificate. 
IP.U.R.1916C. 
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The  efforts  of  the  respondent  railroad  company  to  procure  a 
certificate  of  the  Commission  have  heretofore  brought  the  con- 
troversy before  the  appellate  division  of  the  fourth  department 
Re  Frontier  &  W.  R  Co.  155  App.  Div.  57,  139  N.  Y.  Supp. 
627.  The  history  of  the  project  and  the  essential  facts  are  all 
suflSciently  therein  set  forth.  In  that  decision  the  court  pointed 
out  the  scope  of  the  authority  of  the  Public  Service  Commission, 
upon  applications  of  this  character,  and  particularly  with  refer- 
ence to  the  route  of  the  contemplated  railroad.  The  conelusion 
was  there  reached  that  the  Commission  had  authority  to  consider 
and  approve  any  route  for  the  railroad  which  left  unchanged  the 
termini  of  the  road. 

As  there  pointed  out,  it  is  the  description  of  the  proposed  line, 
.  as  embodied  in  the  certificate  of  incorporation,  which  forms  the 
sole  limitation  to  the  investigation  of  the  Commission,  and  such 
general  identification  is  not  required  to,  and  does  not  in  this  in- 
stance, proceed  further  than  a  location  of  the  two  ends  of  the  line. 

Following  that  decision,  the  matter  was  remanded  to  the  Com- 
mission for  determination  of  the  question  of  convenience  and 
necessity,  under  the  rule  there  indicated,  and  the  order  was  later 
enlarged  to  admit  of  the  taking  of  further  evidence  upon  such 
rehearing.  Voluminous  additional  proof  has  been  taken,  and  the 
Commission  has  now  approved  a  route  for  the  line,  designated 
as  the  A-B-C  route.  It  is  now  urged  that  such  route  is  at  vari- 
ance with  the  route  designated  in  the  certificate  of  incorporation, 
and  hence  without  the  power  of  the  Commission  to  approve, 
within  the  rule  as  laid  down  by  the  appellate  divisiion  in  the 
fourth  department.  In  connection  with  this  claim  it  appears 
that  the  southerly  tertninufi  of  the  A-B-C  route  is  identical  with 
that  described  in  the  certificate  of  incorporation,  and  hence  the 
sole  question  of  variance  in  the  location  of  the  termini,  between 
the  route  approved  and  that  specified  in  the  certificate  of  incor- 
poration, arises  with  reference  to  the  northerly  terminus. 

The  certificate  of  incorporation  describes  this  northerly  term- 
inus as  being  50  feet  northerly  of  the  southerly  line  of  lot  44, 
in  the  town  of  Tonawanda,  and  about  500  feet  westerly  of  the 
westerly  line  of  the  right  of  way  of  the  Niagara  Falls  branch  of 
the  New  York  Central  &  Hudson  River  Railroad.     It  further 

identifies  that  point  as  being  in  the  center  line  of  the  Buffalo 
P.U.R.1916C. 
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Frontier  Terminal  Railroad  (a  contemplated  and  heretofore 
approved  line).  Upon  the  A-B-C  or  approved  route  this  term- 
inus is  identified  as  being  about  1,200  feet  easterly  of  the  Xew 
York  Central  &  Hudson  River  Railroad,  and  there  is  further  in- 
dicated another  connection  some  700  feet  westerly  of  that  right 
of  way. 

It  will  be  noted  that  the  certificate  fixes  the  distance  from  the 
New  York  Central  lands  approximately  only,  and  that  the  real 
objective  point,  in  this  location,  is  the  line  of  the  Buffalo  Fron- 
tier Terminal  Railroad.  Nor  was  there  need  of  fixing  the  loca- 
tion of  this  terminus  with  the  degree  of  exactitude  followed  by 
this  certificate.  Section  2  of  the  Railroad  Law  controls  the  con- 
tents of  the  certificate  of  incorporation,  and  merely  requires 
such  to  state  the  termini  and  length  of  the  road  and  the  counties . 
through  which  same  is  to  run.  In  view  of  the  fact  that  the  real 
objective  is  identified  as  the  line  of  the  Buffalo  &  Frontier  Term- 
inal, and  that  the  point  of  intersection  with  such  line  is  some- 
what indefinitely  described  in  the  articles  of  incorporation,  we 
feel  at  liberty  to  hold  that  there  has  been  no  substantial  variance 
in  the  location  of  this  northerly  terminus. 

With  the  location  of  the  line  between  the  termini,  we  are  not 
concerned,  and  the  selection  of  the  route  approved  lies,  therefore, 
wholly  within  the  power  of  the  Commission.  A  careful  examina- 
tion of  the  new  evidence,  taken  since  the  hearing  before  the  ap- 
pellate division,  fourth  department,  discloses  nothing  leading  to 
a  contrary  conclusion  than  there  reached.  The  determination  of 
the  Commission  as  to  necessity,  including  the  prospective  busi- 
ness success  of  the  project,  seems  well  founded  in  the  proof,  and 
we  find  no  reason  for  disturbing  its  conclusions. 

Determination  of  the  Public  Service  Commission  confirmed, 
with  $50  costs  and  disbursements,  and  writ  dismissed* 

Cochrane,  J.,  dissents. 


NORTH  DAKOTA  BOARD  OF  RAILROAD  COMMISSIONERS. 

IN  EE  COMPUI.SORY  CHARGE  FOR  GRAIN  STORAGE. 

Commissions —»  Powers -^  statutes  —  Rates  for  grain  storage. 

Section  3116  of  the  North  Dakota  Revised  Codes  of  1913,  which 
provides  for  a  maximum  charge  for  grain  storage,  precludes  the  Commis- 
P.U.R.1916C. 
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8ion  from  making  any  rule  requiring  warehouses  to  charge  for  storage, 
in  the  absence  of  a  showing  that  free  storage  results  in  abuses  of  the 
antidiscrimination  act. 

[February  9,  1916.] 

A  CONFBBENOE  to  determine  whether  the  charging  of  storage 
on  grain  should  be  made  compulsory  was  held  upon  the  request 
of  a  number  of  grain  elevators,  and  it  appearing  that  no  specific 
violation  of  the  antidiscrimination  act  was  alleged,  the  Commis- 
sion held  that  it  tvas  neither  possible  nor  feasible  to  make  anv 
ruling  regarding  any  fixed  charge  for  the  handling  or  storage  of 
grain. 

By  the  Board:  Pursuant  to  the  request  of  a  number  of  ele- 
vators concerned  in  determining  the  question  whether  the  charg- 
ing of  storage  on  grain  should  be  made  compulsory,  the  Commis- 
sion held  a  conference  in  Fargo  in  the  Commercial  Club  rooms 
on  February  9,  to  which  were  invited  all  corporations  and  indi- 
viduals engaged  in  the  storage  and  shipping  of  grain  within  this 
state,  and  that  conference  was  quite  generally  attended  by  repre- 
sentatives of  all  three  classes  of  elevators  within  the  state,  that 
is  to  say,  the  line  companies,  independent  elevator  companies, 
and  farmers'  companies. 

The  representatives  of  the  line  companies  and  independent 
companies,  and  also  of  those  farmers'  companies  which  do  not 
distribute  their  dividends  upon  the  patronage  basis,  were  quite 
generally  in  favor  of  a  rule  regarding  the  uniform  charge  for 
the  storage  and  handling  of  grain  where  it  is  not  purchased  at  the 
time  of  delivery  by  the  warehousemen.  On  the  other  hand,  the 
representatives  of  those  elevators  which  are  organized  upon  a 
mutual  or  co-operative  basis,  and  perhaps  more  nearly  represent- 
ing the  grain  growers  themselves  than  any  other  class  of  ware- 
housemen, opposed  the  establishment  of  any  such  rule,  although 
they  themselves  might  be  at  the  time  charging  storage,  their  con- 
tention being  that  each  elevator  should  be  permitted  to  manage 
its  own  business  according  to  its  own  methods  so  long  as  it  com- 
plied with  the  law  and  regulations  enacted  by  tie  Commission. 

Those  favoring  a  compulsory  storage  charge  took  the  position 

that  the  storage  of  grain  involved  the  necessary  outlay  of  labor 

and  expense  which  must  be  paid  for  in  some  way,  and  if  not  paid 

by  a  reasonable  and  legitimate  chai^  made  directly  against  the 
P.U.R.1916C. 


Digitized  by 


Google 


£24        NORTH  DAKOTA  BD.  OF  RAILROAD  COMMISSIONERS. 

person  storing  the  grain,  it  would  have  to  be  absorbed  from  the 
price  paid  or  from  the  profits  of  the  business  in  some  way,  if 
the  business  was  to  be  profitable;  and  they  further  contended 
that  the  granting  of  free  storage  was  an  unfair  method  of  compe- 
tition and  amounted  to  discrimination  in  the  buying  of  grain, 
which  in  its  effect  was  demoralizing  to  the  grain  trade.  On  the 
other  hand,  the  exponents  of  the  free-storage  idea  contended  that 
this  enabled  the  farmers  to  store  their  grain  at  the  primary  mark- 
et during  the  busy  season  and  fall,  and  avoided  glutting  the 
market  with  grain  at  any  one  time,  and  permitting  the  distri- 
bution of  the  products  of  the  farm  over  a  larger  space  of  time, 
and  resulting  in  the  farmers  themselves  realizing  larger  proceeds 
from  their  grain. 

While  the  Commission  is  impressed  with  each  of  the  conten- 
tions, first,  that  a  uniform  rule  is  desirable  in  order  tp  prevent 
any  chance  of  discrimination;  and,  second,  that  on  the  other 
hand  the  farmer  should  be  encouraged  to  hold  his  grain  from 
the  market,  if  he  so  desired,  until  such  time  as  the  market  \^ould 
be  right,  yet  a  careful  reading  of  the  statute  convinces  us  that 
it  prohibits  the  Commission  from  making  any  such  rule  in  the 
absence  of  a  showing  that  the  granting  of  free  storage  results  \in 
abuses  which  amount  to  a  violation  of  the  antidiscrimination  ad^t. 
Revised  Codes  1913,  §  3116,  provides  that  the  charge  for  stoi\ 
ing  and  handling  of  grain  shall  not  exceed  certain  rates  therein' 
set  forth,  and  it  would  unquestionably  appear  from  this  pro- 
vision that  there  would  be  no  way  to  fix  a  uniform  charge  either 
at  the  maximum  rate,  or  any  other  intermediate  point  down  to 
nothing;  hence,  if  a  warehouseman  prefers  to  store  his  custom- 
er's grain  for  nothing,  the  law  would  seem  to  grant  him  this 
privilege. 

While  the  Commission  would  insist  upon  its  jurisdiction  to 
make  a  rule  which  would  prevent  any  abuses  growing  out  of 
this  practice  that  would  violate  the  spirit  or  letter  of  the  anti- 
discrimination act,  before  we  would  be  justified  in  taking  such 
a  step  we  would  have  to  be  thoroughly  convinced  that  evils  of 
this  sort  existed;  and  in  view  of  the  fact  that,  although  ware- 
hou^men  of  the  state  were  quite  generally  represented  at  the 
conference,  no  specific  complaint  was  made,  and  the  Commission 
having  received  no  complaint  from  the  grain  producers  which 
P.U.R.1916C. 
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would  be  traceable  to  any  such  evil,  we  are  constrained  to  hold 
that  it  is  neither  possible  nor  feasible  at  this  time  to  make  any 
ruling  or  r^ulation  regarding  any  fixed  charge  for  the  storing 
and  handling  of  grain  on  the  part  of  the  warehousemen. 

However,  the  Commission  feels  that  the  conference  was  not 
without  substantial  and  valuable  results,  because  the  exchange  of 
ideas  and  views  on  part  of  both  the  Commission  and  the  ware- 
housemen engaged  in  the  storage  of  grain  must  necessarily  result 
in  benefit  to  both. 


OKIiAHOHA  CORPORATIOK  COMMISSION. 

CITIZENS  GAS  COMPANY 

V. 

HENBT  OIL  COMPANY. 

[Cause  No.  2398;  Order  No.  1006.] 

Diserimination^  Service  ^Natural     gas ^ Preference     of    domesHo 
9ver  Industrial  iMe. 

A  producing  companj,  having  eofficient  natural  gas  and  pressure 
to  continue  to  ^supply  a  company  distributing  it  for  domestic  use,  can- 
not unduly  divert  gas  to  industries,  paying  a  higher  rate,  where  the 
distributor  may  be  ordered  to  pay  an  adequate  price. 

[December  28,  1916.] 

Complaint  bj  the  Citizens  Gas  Company  to  require  {he 
Henry  Oil  Company  to  maintain  sufficient  pressure  to  supply  an 
adequate  amount  of  gas  for  distribution  to  the  inhabitants  of 
the  city  of  Nowata;  ordered  that  defendant  furnish  an  adequate 
suj^ly  and  pressure^  and  that  complainant  accept  the  gas  and 
pay  an  adequate  price  therefor. 

By  the  Commission:  The  complainant,  the  Citizens  Gas 
Company,  filed  herein  its  complaint  against  the  Henry  Oil  Com- 
pany, which,  omitting  the  caption,  is  in  words  and  figures  as 
follows: 

"Comes  now  the  Citizens  Gas   Company,   the  complainant 

herein,  and  for  cause  of  action  against  the  defendant,  the  Henry 

Oil  Company,  alleges  and  states: 

'That  the  Citizens  Gas  Company  is  a  corporation  duly  or- 
P.U.R.1916C.  16 
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ganized  and  existing  under  the  laws  of  the  state  of  Oklahoma, 
and  that  the  defendant,  the  Henry  Oil  Company,  is  a  corporation 
organized  under  the  laws  of  the  state  of  South  Dakota  and  au- 
thorized to  transact  business  in  the  state  of  Oklahoma. 

"That  the  complainant,  the  Citizens  Gas  Company,  ia  the 
owner  of  a  franchise  authorizing  it  to  transmit  over  the  streets 
of  the  city  of  Nowata  and  distribute  to  the  city  of  Nowata  and 
the  inhabitants  thereof  natural  gas;  that  in  order  to  insure  an 
adequate  supply  of  gas,  under  date  of  December  21,  1906,  the 
Citizens  Gas  Company  entered  into  a  contract  with  the  Henry 
Oil  Company,  the  defendant  herein,  whereby  and  imder  the 
terms  of  which  contract  the  Henry  Oil  Company  agreed  to  fur- 
nish to  the  Citizens  Gas  Company  an  adequate  supply  of  gas 
for  the  city  of  Nowata;  that  that  contract  was  modified  by  a 
supplemental  contract  entered  into  on  the  1st  day  of  September, 
1910,  by  the  terms  of  which  contract  the  said,  the  Henry  Oil 
Company,  agreed  to  supply  to  the  Citizens  Gas  Company  an 
adequate  supply  of  gas  for  the  city  of  Nowata. 

"That  subsequent  to  the  supplemental  agreement  for  the  sup- 
ply of  gas,  the  Henry  Oil  Company  was  unable  from  its  then 
existing  leases  in  township  24,  range  14,  to  furnish  an  adequate 
gas  pressure  into  the  main  lines  of  the  Citizens  Gas  Company, 
and,  by  agreement  and  by  order  of  the  Corporation  Commission, 
the  Citizens  Gas  Company  was  authorized  and  did  make  con- 
nection with  the  pump  station  then  and  now  owned  and  main- 
tained by  the  Henry  Oil  Company  in  township  24,  range  14,  in 
Washington  county. 

"That  under  the  terms  and  conditions  of  the  original  and  sup- 
plemental contracts  entered  into  between  the  Citizens  Gas  Com- 
pany and  the  Henry  Oil  Company,  the  said,  the  Henry  Oil 
Company,  was  to  supply  a  pressure  of  150  pounds,  and  that  that 
pressure  would  have  been  ample  to  transmit  gas  from  the  holdings 
of  the  Henry  Oil  Company  into  the  city  of  Nowata ;  that  after  the 
connection  of  the  main  line  of  the  Citizens  Gas  Company  with 
the  pump  station  in  said  township  24,  range  14,  the  Henry  Oil 
Company  has  continued  to  keep  the  gate  in  their  main  line  lead- 
ing to  the  city  of  Bartlesville  open  to  such  an  extent  that  it  would 
only  leave  a  pressure  on  the  main  gas  line  of  the  Citizens  Gas 

Company  of  35  pounds;  that  owing  to  the  length  of  the  line  from 
P.U.R.1916C. 
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the  pump  station  to  the  city  of  Nowata  being  approximately  14 
miles,  35  pounds^  pressure  is  not  adequate  to  bring  into  the  city 
of  Nowata  a  sufficient  supply  of  gas  to  supply  the  inhabitants  of 
said  city  of  Nowata;  that  there  are  now  connected  to  the  Citi- 
zens Gas  Company's  lines  954  consumers  of  gas,  and  while  the 
pressure  of  35  pounds  might  be  adequate  to  bring  enough  gas 
into  the  city  of  Nowata  for  the  hot  period  of  the  year,  it  is  en- 
tirely inadequate  for  the  cold  weather  which  is  now  approaching, 
and  complainant  would  show  that  it  will  be  necessary  to  main- 
tain a  gas  pressure  at  the  pump  station  in  the  lines  of  the  com- 
plainant herein  of  at  least  60  pounds  in  order  to  permit  the  com- 
plainant to  fulfil  its  obligations  to  the  city  of  Nowata  and  the 
inhabitants  tiiereof,  and  to  furnish  an  adequate  supply  of  gas. 

^^The  complainant  would  further  show  tiiat  the  gas  that  comes 
into  the  city  of  Nowata  is  used  for  domestic  purposes,  and  that 
all  gas  that  is  transmitted  through  the  other  line  of  the  Henry 
Oil  Company  to  the  city  of  BartlesviUe  is  used  by  the  smelters 
for  manufacturing  purposes,  and  it  therefore  alleges  that  the  gas 
should  first  be  supplied  for  domestic  purposes  in  preference  to 
being  supplied  for  manufacturing  purposes. 

"The  complainant  would  further  state  that  it  has,  by  its 
agents  and  servants,  searched  the  entire  available  supply  of  gas 
in  the  neighborhood  of  Nowata,  and  has  attempted  to  get  gas  at 
other  points,  but  that  there  is  at  this  time  no  available  supply  of 
gas  that  could  be  depended  upon  to  supply  the  inhabitants  of  the 
city  of  Nowata. 

"Wherefore,  complainant  prays  for  an  order  of  this  Commis- 
sion to  require  the  Henry  Oil  Company  to  maintain  an  ample 
pressure  at  its  pump  station,  as  aforesaid,  to  supply  an  adequate 
amount  of  gas  for  distribution  to  the  inhabitants  of  the  city  of 
Nowata,  and  for  such  other  relief  as  the  Commission  may  find 
the  complainant  is  entitled  to/' 

After  the  filing  of  said  petition  and  service  on  the  defendant^ 
the  cause  came  on  for  hearing  on  November  24,  1915,  the  com- 
plainant being  present  by  W.  A.  Chase,  attorney,  and  by  J.  E. 
Jones,  manager;  and  the  defendant  being  present  by  W.  P. 
Henry,  representative  thereof.  Testimony  was  offered,  heard) 
and  considered,  and  the  Commission  authorized  J.  F.  York  and 
H.  E.  Musson,  experts  and  employees  of  the  Commission^  to 
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proceed  to  Nowata,  Oklahoma,  and  to  the  Hogshooter  Gas  Field, 
and  make  an  investigation  and  report  all  conditions  involved  in 
this  case.  The  said  parties,  York  &  Musson,  made  an  inspection 
as  ordered,  and  thereafter  filed  herein  their  report. 

The  Commission,  upon  consideration  of  the  matters  herein  in- 
volved, finds  that  the  allegations  contained  in  the  petition  of  com- 
plainant are  substantially  true;  that  the  Citizens  Gas  Company 
owns  a  distributing  plant  in  the  city  of  Nowata,  and  that  the 
Henry  Oil  Company  owns  gas-producing  property  in  the  Hog- 
shooter field  and  elsewhere;  that  in  December,  1906,  the  Citizens 
Gas  Company  entered  into  a  contract  with  tiie  Henry  Oil  Com- 
pany, which  contract  was  modified  and  supplemented  by  another 
in  September,  1910 ;  that  by  these  writings  the  Henry  Oil  Com- 
pany undertook  to  supply  to  the  Citizens  Gas  Company  gas  for 
distribution  by  the  plant  of  the  latter,  in  the  city  of  Nowata, 
Oklahoma;  that  pursuant  to  the  writing  of  December,  1906,  the 
Citizens  Gas  Company  built  a  pipe  line  from  the  city  of  Nowata 
to  the  Hogshooter  field,  a  distance  of  14  miles,  and  that  since 
the  completion  of  said  pipe  line,  and  under  the  contracts  afore- 
said, the  Henry  Oil  Company  has  supplied  to  the  Citizens  Gas 
Company  gas  for  distribution  in  the  city  of  Nowata. 

The  Commission  further  finds  that  the  defendant  company 
owns  a  pumping  station  in  the  Hogshooter  field,  and  is  supplying 
gas  in  large  quantities  to  certain  smelters  in  the  city  of  Bartles- 
ville,  and  that  in  so  doing  it  is  failing,  neglecting,  and  thus  re- 
fusing to  furnish  an  adequate  supply  for  use  for  domestic  pur^ 
poses  at  Nowata ;  that  the  gas  distributed  at  Nowata  is  used  for 
domestic  purposes  while  that  sold  by  the  defendant  company  to 
the  smelters  is  used  for  industrial  purposes. 

In  Order  802,  Lost  Trail  Min.  Co.  v.  Quapaw  Gas  Co.  this 
Commission  held  that  domestic  service  should  be  preferred  to 
industrial  service,  and  that  under  circumstances  such  as  to  render 
the  gas  supply  inadequate  for  both  domestic  and  industrial  use, 
the  supply  should  be  conserved  for  and  applied  to  domestic  use. 

In  Order  876,  Nowata  v.  Citizens  Gas  Co.  wherein  the  de- 
fendant in  the  present  cause  was  also  involved,  this  Commission 
made  findings  of  fact  and  order  as  follows: 

*^The  citizens  of  Nowata  filed  complaint  against  the  Citizens 
Gas  Company  of  Nowata,  alleging  that  said  company  was  fur- 
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Bishing  an  inadequate  mipplj  of  gas.  The  case  was  heard  and 
an  order  made  requiring  the  defendant  to  furnish  an  adequate 
supply  of  gas  for  the  reasonable  necessities  of  the  public. 

"A  second  case  was  filed,  wherein  it  appears  that  the  Citizens 
Gas  Oompany  had  made  arrangements  with  the  other  defendants 
in  this  case  to  supply  the  gas  to  it  that  it  might  perform  its  duties 
to  the  public  in  a  more  adequate  manner. 

"It  appears  that  the  Citizens  Gas  Company  of  Nowata  has  a 
franchise  and  is  supplying  the  city  of  KQwata  with  gas;  that 
the  Henry  Oil  Company,  the  Henry  Gas  Company,  and  Robert 
L.  Henry  have  contracted  with  the  Citizens  Gas  Company  to  as- 
sist in  the  supplying  of  gas  to  the  citizens  of  ITowata.  Certain 
contracts  were  introduced  in  evidence.  The  Commission  has 
nothing  to  do  with  the  enforcement  of  contracts. 

"Without  going  into  any  extensive  authority,  when  a  public 
service  corporation  or  an  individual  undertakes  to  supply  a  com- 
munity  with  transportation  or  transmission  service  or  with  gas 
service,  the  public  acquires  an  interest  in  the  use  of  the  property, 
whether  it  is  private  or  public  property.  In  this  case,  however, 
the  gas-pipe  lines  of  all  the  defendants  being  public  service  prop- 
erty, when  they  undertake,  individually  or  by  combination  or  by 
joint  service,  to  render  a  service  to  the  public,  they  may  be 
required  to  do  so  regardless  of  any  contract  as  between  the  parties. 

"It  seems  that  the  Henry  Gas  Company  has  pipe  lines  supply- 
ing gas  to  certain  consumers  near  Bartlesville  and  all  other  par- 
ties; that  it  at  times  has  not  sufficient  pressure  on  the  line  to 
supply  all  of  its  consumers.  In  justice  and  equity,  it  does  seem 
that  the  people  in  the  immediate  vicinity  should  receive  due  con- 
sideration and  be  given  reasonable  service  before  the  gas  is  piped 
many  miles  beyond,  and  especially  so  by  companies  who  have 
undertaken  to  supply  the  town  either  directly  or  indirectly. 

"The  pipe  line  supplying  the  citizens  of  Nowata  should  be 
connected  with  what  is  known  as  the  high-pressure  lino  of  the 
Henry  Oil  Company  or  the  Henry  Gas  Company  or  Robert  L. 
Henry,  regardless  of  which  one  or  all  of  whom  may  own  this 
line. 

^T[t  is,  therefore,  ordered  that  the  defendants,  the  Citizens  Gas 
Company,  the  Henry  Gas  Company,  and  such  other  defendants 
as  may  be  interested  in  the  Henry  Gas  Company,  shall  supply 
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the  citizens  of  Nowata  with  an  adequate  supply  of  gasr  for  the 
reasonable  necessities  and  conveniences  of  the  public. 

"It  is  further  ordered  that  the  gas-pipe  line  that  supplies  the 
city  of  Nowata  shall  be  connected  with  the  high-pressure  line 
of  the  defendants ;  that  the  connection  shall  be  made  and  service 
given  as  above  described  not  later  than  the  1st  day  of  December, 
1914,  and  before  the  1st  day  of  December,  1914,  if  circumstances 
will  permit;  that  the  citizens  of  Nowata  must  be  supplied  with 
gas  pending  the  time  when  this  connection  is  made  and  at  all 
times  thereafter." 

The  said  order  No.  876  was  not  appealed  from>  and  is  still  in 
force  and  effect. 

The  present  case  might  be  considered  as  a  subsequent  feature 
of  the  former  case  in  which  the  order  copied  was  made,  and  might 
be  considered  as  an  application  to  the  Commission  for  better  and 
more  specific  observance  and  performance  thereof. 

In  Order  795,  Nowata  v.  Citizais  Gks  Co.  this  Commission 
ordered  the  company  to  furnish  the  citizens  of  Nowata  an  ade- 
quate supply,  and  in  order  983  found  that  the  company  was  not 
furnishing  the  people  of  Nowata  with  an  adequate  8upply>  where- 
upon the  last  proceeding,  to  wit,  the  cause  under  consideration, 
was  begun. 

In  the  orders  above  mentioned,  it  will  be  seen  that  both  the 
companies  involved  in  this  proceeding  have  been  authorized  to 
proceed  with  the  proper  discharge  of  their  duties  toward  the 
public,  and  that  upon  the  facts  involved  in  the  present  case,  they 
are  now  subject  to  be  proceeded  against  for  contempt 

The  Commission  finds  that  defendant  company  has  an  ade- 
quate supply  of  gas,  and  is  able  to  furnish  the  same  to  the  com- 
plaining company,  and  that  the  reason  it  is  not  doing  so  is 
because  the  supply  is  being  diverted  from  Nowata  to  Bartlesville, 
where  it  is  used  in  the  smelters. 

The  Commission  is  of  the  opinion  that  so  long  as  the  defend- 
ant company  has  gas  in  sufficient  abundance  to  supply  the  same 
to  smelters  for  industrial  use,  it  should  see  that  its  patrons  using 
gas  for  domestic  purposes  do  not  suffer. 

In  closing  the  discussion  of  this  case,  we  must  call  attention 
to  the  fact  that  the  complaining  company  heretofore  paid  de- 
fendant company  only  2  cents  per  thousand  for  gas,  while  said 
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company  is  now  selling  gas  to  the  smelters  aforesaid,  for  approx- 
imately 10  cents  per  thousand. 

The  Commission  calls  the  attention  of  the  Citizens  Gas  Com- 
pany to  this  fact,  and  to  the  further  fact  that  at  present  in  this 
state,  there  is  very  little  2-cent  gas  to  be  obtained,  and  none  that 
can  be  produced  and  sold  in  the  Hogshooter  field,  at  such  a  price. 

The  Commission  does  not,  unless  impelled  to  such  action,  care 
to  go  into  a  discussion  of  the  contracts  herein  involved  (and  does 
not  base  its  action  particularly  thereupon),  nor  does  it  care  (uji- 
less  such  action  becomes  necessary)  to  say  precisely  what  the 
Citizens  Gas  Company  shall  pay  the  defendant  company  for  gas, 
but  it  has  decided  to  order  both  companies  to  see  that  an  ade- 
quate supply  of  gas  is  furnished  for  use  in  Nowata,  and  that  the 
Citizens  Gas  Company  pay  the  defendant  company  an  adequate 
price  therefor.  ' 

The  Commission,  therefore,  suggests  to  the  -Citizens  Gas  Com- 
pany to  abandon  the  idea  of  procuring  gas  from  the  defendant 
company  at  2  cents  per  thousand,  and  directs  it  to  accept  gas 
from  the  defendant  company  sufficient  for  distribution  necessary 
to  satisfy  the  needs  of  the  people  in  Nowata,  and  to  pay  promptly 
therefor  an  adequate  price,  and  it  is  suggested  that  the  Citizens 
Gas  Company  should  not  expect  the  defendant  company  to  fur- 
nish gas  for  distribution  in  Nowata  for  less  money  than  it  can 
dispose  of  the  same  gas  for  elsewhere. 

And,  upon  these  conditions,  the  defendant  company  is  directed 
to  furnish  the  complainant  company  an  adequate  supply  of  gas 
for  distribution  to  its  patrons. 

The  Commission  finds  that,  although  the  defendant  company 
has  sufficient  gas  and  is  able  to  maintain  a  sufficient  pressure  to 
furnish  an  adequate  supply  in  Nowata,  it  is,  as  aforesaid,  failing 
to  do  so.  Messrs.  York  &  Musson,  to  whom  we  have  heretofore 
referred,  reported  that  there  is  very  little  commercial  gas  near 
Nowata,  and  that  the  Citizens  Gas  Company  is  practically  de- 
pendent upon  the  defendant  company,  and  that  the  defendant 
company,  in  the  contracts  heretofore  referred  to,  agreed  to  fur- 
nish sufficient  gas  to  the  Citizens  Gas  Company  to  maintain  a 
constant  pressure  of  20  pounds  at  the  meter  house  just  outside  of 
Nowata,  and  they  reported  that  such  pressure  would  be  adequate 
to  afford  sufficient  gas  for  the  Nowata  plant  and  its  connections. 

Messrs.  York  &  Musson  further  reported  that  the  Citizens  Gas 
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Company  has  a  line  from  Nowata  to  the  Henry  pump  station, 
which  has  a  capacity  at  60  pounds'  pressure  at  the  pump  station, 
of  2,000,000  cubic  feet  for  24  hours'  pressure. 

The  Commission  is  of  the  opinion  that  the  defendant  com- 
pany should  maintain  not  less  than  60  pounds'  pressure  in  the 
Nowata  line  at  the  pump  station,  or  not  less  than  20  pounds'  at 
the  regulator  station  at  Nowata« 

Wherefore  the  premises  considered,  and  the  Commission  being 
fylly  advised,  it  is  considered,  ordered,  adjudged,  and  decreed 
that  the  parties  hereto  proceed  to  carry  out  the  directions  above 
contained;  that  the  defendant  company  furnish  gas  in  sufficient 
quantity  for  necessary  use  at  Nowata,  and  sufficient  pressure  to 
enable  the  convenient  use  and  handling  thereof,  and  not  less 
than  the  pressures  heretofore  indicated;  that  the  Citizens  Gas 
Company  accept  this  gas  and  pay  an  adequate  price  therefor, 
and  both  companies,  under  the  conditions  and  directions  herein 
contained,  carry  out,  each  one,  its  necessary  part  in  supplying 
gas  sufficient  for  distribution  by  the  plant  of  the  complaining 
company,  in  accordance  with  the  needs  of  and  comfort  of  its 
patrons. 

Corporation  Commission,  Geo.  A.  Henshaw  and  W.  D.  Hum- 
phrey, Commissioners. 


OKIiAHOBCA  CORPORATION  COMMISSION. 

J.  H.  SHUFELDT 

V. 

CITIZENS  GAS  COMPANY. 

[Cause  No.  2419;  Order  No.  1010.] 

Orders  ^Service  ^Natural  gas  ^Failure  to  obey  order  ^  l>efen8€9m 

1.  Failure  of  a  natural  gas  company  to  comply  with  an  order  to 
diBtribute  an  adequate  supply  of  gas  to  city  residents  is  not  excused  by 
the  refusal  of  a  producing  company  to  continue  to  furnish  gas  at  the 
contract  price,  where  the  distributer  refuses  to  pay  the  market  price  or 
to  connect  with  another  producer  charging  more  than  the  distributer 
receives  from  some  patrons,  such  price  concessions  to  the  patrons  ap- 
pearing to  be  detrimental  to  the  public  service  and  subject  to  with- 
drawal. 

Fines  and  penalties -^  Failure  to  obey  order  ^  Amount  ^  Mitlgatino 
circumstances -^  Natural  gas, 

2.  A  natural  gas  company  was  fined  $100  for  refusal  to  obey  an 
order  to  furnish  an  adequate  supply  to  users,  although  the  n^ligcnce 
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of  tli6  management  jnatified  a  fine  of  $1,000,  it  appearing  that  tiie  com- 
pany had  made  arrangements  to  render  adequate  service  and  waa  not 
financially  able  to  pay  the  large  fine. 

[January  20,  1916.] 

IiJTOBMATiON  by  J.  H.  Shuf  eldt  against  the  Citizens  Gas  Com- 
pany for  violation  of  orders  to  famish  sufficient  gas  to  the  Citi- 
zens of  Nowata ;  fine  of  $100  imposed* 

[1]  By  the  Commission:  Information  was  filed  January  4, 
1916,  by  J.  H.  Shufeldt,  a  citizen  of  Nowata,  against  the  Citi- 
zens Gas  Company  of  Nowata,  alleging  violation  of  orders  No. 
795  and  No.  876,  and  charging  the  defendant  with  failure  to 
furnish  the  citizens  of  Nowata  an  adequate  supply  of  gas.  The 
affidavit  is  in  due  form  as  by  law  required,  and  there  has  been 
filed  therewith  the  complaint  of  J.  S.  Foster  and  140  other 
citizens  of  Nowata,  wherein  many  violations  of  its  obligations 
are  charged  against  the  Citizens  Gas  Company,  and  the  same 
more  particularly  indicates,  as  is  also  alleged  in  the  affidavit  of 
J.  H.  Shufeldt,  that  the  defendant  has  failed  and  neglected  to 
comply  with  the  orders  of  this  Commission  requiring  it  to  fur- 
nish to  the  citizens  of  Nowata  a  sufficient  supply  of  gas. 

Notice  was  issued  and  served  on  the  defendant  company,  and 
thereafter  the  case  came  on  for  hearing  upon  the  affidavit  and 
complaint  of  J.  H.  Shufeldt,  he  being  present  in  person,  and 
by  A.  C.  Hough,  attorney,  and  the  defendant,  Citizens  Gas  Com- 
pany, being  present  in  person  by  J.  E.  Jones,  president  thereof, 
and  by  its  attorneys,  W.  A.  Chase  and  J.  A.  Tillotson. 

The  Commission  finds  that  it  has  heretofore  issued  its  order 
No.  795  and  its  order  No.  876,  both  of  which  were  directed 
against  the  said  Citizens  Gas  Company,  and  command  said 
company  to  furnish  to  the  citizens  of  Nowata  sufficient  gas  for 
their  proper  use. 

The  Commission  finds  that  the  Citizens  Gas  Company  holds  an 
exclusive  franchise  and  has  undertaken  to  distribute  natural 
gas  to  the  citizens  of  Nowata ;  that  said  company  has  a  monopoly 
in  the  matter  of  distributing  gas  in  Nowata,  and  that  the  peo- 
ple of  said  city  are  wholly  dependent  upon  said  company  for 
gas  for  heat;  that  regardless  of  its  obligations  and  the  monopoly 
enjoyed  by  it,  and  in  violation  of  the  orders  aforesaid,  the  said 
company  has  failed  and  neglected  to  discharge  its  obligations  to 
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the  public  and  to  perform  the  orders  aforesaid  by  supplying  to 
the  people  of  Nowata  gas  for  their  proper  use ;  that  for  many  days 
during  the  recent  cold  spell,  and  subsequent  to  the  rendition  of 
the  orders  aforesaid,  and  prior  to  the  filing  of  the  affidavit  herein 
by  said  J.  H.  Shufeldt,  the  citizens  of  Kowata,  by  the  failure 
and  neglect  of  said  Citizens  Gas  Company,  were  without  a  sup- 
ply of  gas,  and  the  people  suffered  greatly  from  cold;  that  in 
many  cases  sickness  resulted  and  the  schools  were  compelled  to 
close. 

Testimony  was  introduced  showing  that  conditions,  since  the 
filing  of  the  information  herein,  have  been  much  worse  than  they 
were  before,  and  showing  that  the  city  and  its  inhabitants  have 
not  only  not  been  supplied  with  sufficient  gas  by  the  defendant 
company,  but  have  been  almost  wholly  without  gas,  and  that  great 
inconvenience  and  suffering  has  been  thus  caused. 

One  of  the  local  papers  apparently  endeavoring  to  enliven  a 
bad  situation  with  a  touch  of  humor  has  printed  the  following: 


"We  get  up  in  the  mom, 
Full  of  vigor  and  'sasa' 
Shuck  on  our  pajamas. 
And  light  up  the  gas. 
It  flickers  and  flirts 
With  many  a  pop 
Then  8nifl9es  and  sneezes 
And  dies  *Ker  flop.' 
We  cuss  and  we  snort 
And  damn  the  gas  man, 
Then  lug  out  the  ashes 
In  a  battered  ash  pan. 
But  the  meter  clicks  on. 
Just  as  sure  as  fate, 


Like  death  and  taxes. 
We  have  no  rebate. 
But  often  we  wonder 
If  the  day  shall  come 
When  value  received 
We'll  get  for  our  *mon.* 
For  gas  men  come 
And  gas  men  go 
Full  of  good  reasons 
For  pressures  low. 
But  the  meter   clicks 
Onward  just  the  same, 
Will  we  ever  get  wise 
To  the  gas  man's  game?" 


The  defendant  company  does  not  deny  that  it  has  failed  to 
furnish  an  adequate  supply  of  gas  to  the  citizens  of  Nowata, 
and  defends  on  the  ground  that  its  supply  of  gas  available  has 
been  inadequate.  The  company  alleges  that  it  has  had  a  contract 
with  the  Henry  Oil  Company  to  furnish  it  gas  in  the  Hc^hooter 
field  at  a  price  of  2  cents  per  thousand  cubic  feet,  and  that  it 
has  built  a  line  to  the  wells  of  said  Heniy  Oil  Company  for  the 
purpose  of  obtaining  gas  from  said  company  and  transporting  it 
to  the  city  of  Nowata,  but  that  the  Henry  Oil  Company  has  failed 
to  furnish  gas  as.  per  contract*     The  defendant  company  also 
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states  that  the  supply  from  wells  near'Xowata  is  entirely  insuf- 
ficient to  furnish  gas  for  said  place. 

These  excuses,  however,  have  been  long  since  exploded.  The 
defendant  company  has  been  before  this  Commission  numerous 
times,  and  Mr.  Jones,  its  president,  has  been  told  that  in  the  opin- 
ion of  the  Commission  his  endeavor  to  obtain  gas  for  2  cents 
per  thousand  and  his  reluctance  to  pay  the  market  price  therefor 
has  been  largely  the  cause  of  his  failure  to  furnish  gas  to  the 
people  of  Nowata,  and  also  the  cause  of  the  great  inconvenience 
and  suffering  consequent  upon  his  failure  to  furnish  a  competent 
supply  of  gas. 

The  pipe  line  owned  by  the  Citizens  Gas  Company,  and  run- 
ning from  the  city  of  Nowata  west,  crosses  the  line  of  the 
Quapaw  Pipe  Line,  which  is  known  to  carry  an  abundant  sup- 
ply of  gas  and  has  done  so  for  several  years.  If  the  management 
of  the  Citizens  Gas  Company  had  entertained  a  proper  regard 
for  the  public  welfare,  knowing  the  trouble  that  has  arisen  out 
of  their  dependence  upon  local  wells  and  upon  the  Henry  Oil 
Company,  they  would  have  long  ago  made  arrangements  with 
the  Quapaw  people.  The  Quapaw  Pipe  Line  Company  has  for 
years  furnished  gas  to  other  towns,  among  which  might  be  named 
Eamona,  Ochelata,  Vinita,  Miami,  and  places  in  Kansas  and 
Missouri.  No  gas,  however,  was  to  be  had  of  this  company  nor 
any  other  company  for  2  cents  per  thousand,  and  consequently 
the  people  of  Nowata  have  been  left  to  suffer. 

The  Quapaw  people  maintain  that  their  attitude  is  one  of 
service,  and  this  is  indicated  by  the  fact  that  they  voluntarily  sell 
to  the  tovnis  mentioned.  However,  it  is  thought  that  the  law  is 
sufficient  to  command  service  to  local  communities  by  the  larger 
gas  companies  when  facilities  for  connections  exist  as  they  have 
existed  for  several  years  in  the  instant  case.  (See  1913  Session 
Laws,  chapter  93.) 

The  Conmiission  is  advised  that  since  the  hearing  of  this  case 
the  Citizens  Gas  Company  has  entered  into  a  contract  with  the 
Quapaw  Pipe  Line  Company,  and  that  connections  have  been 
made  and  gas  is  now  being  furnished  to  the  people  of  Nowata. 

The  Citizens  Gas  Company,  whether  in  defense  or  mitigation 
of  the  charges  against  it,  has  called  attention  to  the  fact  that  it 
is  furnishing  gas  at  Nowata  in  vavious  instances  for  less  than 
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the  Quapaw  Pipe  Line  Company  charges  for  gas,  and  the  rate 
sheet  of  the  defendant  company  on  file  here  does  show  that  while 
the  general  price  for  gas  sold  for  domestic  uses  in  Nowata  has 
been  25  cents  per  thousand,  it  has  nevertheless  sold  gas  in  certain 
instances  for  3  cents,  6  cents,  6  cents,  and  10  cents  per  thousand. 
There  may  have  been  conditions,  and  doubtless  were,  whereby 
these  concessions  were  equitable  as  between  the  parties  receiving 
them  and  the  management  of  the  defendant  company,  but  these 
arrangements  should  not  stand  in  the  way  of  service  to  the  pub- 
lic generally,  and  being,  as  intimated  by  Mr.  Jones,  detrimental 
to  public  service,  and  as  no  doubt  they  are,  these  concessions 
should  be  withdrawn. 

All  contracts  for  public  service  as  well  as  all  other  contracts 
are  made  with  reference  to  the  law,  and  the  law  inheres  therein 
as  a  component  part  thereof,  and  exists  by  implication  even 
though  not  deducible  from  the  express  letter  of  the  contract.  It 
might  be  that  some  of  the  arrangements  under  discussion  were 
made  prior  to  house  bill  No.  156,  chapter  93,  1913  Session 
Laws,  and  might  have  at  the  time  not  been  directly  in  violation 
of  the  express  letter  of  the  law,  but  it  is  fundamental  that  all 
contracts  made  with  public  service  agencies  are  made  in  con- 
templation of  the  right  of  the  legislature  to  pass  acts  regulating 
the  dealings  and  relations  between  public  service  agencies  and 
their  patrons.  The  act  referred  to  places  the  distributers  of  gas 
under  the  jurisdiction  of  the  Corporation  Commission. 

The  Eevised  Laws  of  1910,  chapter  79,  provide  in  part  as 
follows : 

Section  8235 :  ".  •  .  And  it  is  hereby  declared  to  be  the 
duty  of  any  person,  firm  or  corporation  engaged  in  any  public 
business  to  render  its  services  and  offer  its  commodities,  or  either, 
upon  reasonable  terms  without  discrimination  and  adequately 
to  the  needs  of  the  public,  considering  the  facilities  of  said  busi- 
ness.^' 

Section  8227:  "It  shall  be  unlawful  for  any  person,  firm, 
corporation  or  association  engaged  in  the  production  manufac- 
ture, distribution  or  sale  of  any  commodity  of  general  use,  or 
rendering  any  service  to  the  public,  to  discriminate  between  dif- 
ferent persons,  firms,"  etc.  And  §  8239  prevents  collection  of 
charges  for  services  rendered  under  a  schedule  providing  for  dis- 
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crimination,  while  the  purporjk  of  the  whole  chapter  is  to  prevent 
and  also  penalize  discrimination. 

This  Commission,  as  above  indicated,  does  not  find  time,  if 
it  had  the  disposition,  to  interfere  with  purely  local  matters  so 
long  as  no  complaint  is  made,  and  calls  attention  to  the  rate  sheet 
in  this  case  only  because  the  same  has  been  invoked  as  a  reason 
why  the  defendant  company  should  not  be  penalized  for  failure 
to  go  into  the  market  and  obtain  gas  for  distribution  in  the  city 
of  Nowata. 

The  company  and  its  patrons,  however,  are  not  to  infer  from 
the  foregoing  discussion  tibat  this  Commission  advocates  a  fixed 
invariable  price  for  all  gas  from  the  minimum  to  the  maximum 
amounts  used  by  any  patron.  The  science  of  rate  making  seems 
to  be  one  that  is  not  wholly  understood  nor  fuUy  developed,  but 
students  of  the  subject  such  as  have  become  economists  of  suf- 
ficient influence  to  be  recognized  are  generally  agreed  that,  in 
order  to  make  a  return  upon  the  investment,  a  gas  distributing 
plant  must  be  built  so  as  to  accommodate  both  domestic  and  in- 
dustrial users,  and  that  in  order  to  sell  gas  for  industrial  pur- 
poses the  price  charged  therefor  must  compare  favorably  with 
the  price  charged  for  coal  or  other  fuel,  while  the  price  charged 
for  gas  for  domestic  use  must  not  be  greatly  in  excess  of  the 
price  at  which  coal  might  be  had,  although  gas  as  a  fuel  for 
domestic  purposes  is  more  desirable,  being  more  convenient  and 
cleanly. 

All  that  is  necessary  to  comply  with  the  statute  is  to  make  the 
same  charge  alike  to  all  parties  using  a  given  amount  of  gas* 
This  does  not  preclude  a  different  charge  for  various  less  amounts 
entering  into  the  whole  amount,  and  does  not  prevent  the  sale  of 
gas  in  large  quantities  for  a  less  average  price  than  the  sale  of 
the  same  in  small  quantities.  Gas  can  be  furnished  to  large 
users  of  the  same  necessarily  cheaper  than  it  can  be  furnished 
to  small  users,  as  the  investment  in  the  service  is  less,  there  being 
no  necessity  for  a  complicated  distributing  system  to  serve  in- 
dustrial users,  while  the  expense  of  supervision,  etc,  is  less. 

At  the  hearing  considerable  incompetent  testimony  was  in- 
troduced, all  of  which  has  been  eliminated  by  the  Commission  in 
considering  the  case,  and  in  arriving  at  its  conclusions  the  Com- 
mission has  taken  into  consideration  only  the  acts  complained  <xf 
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taking  placo  before  the  institution  of  the  present  case.  The  tes- 
timony of  J.  E.  Jones,  president  of  the  defendant  company,  is 
very  nearly  sufficient  to  establish  all  the  charges  made.  Mr. 
Jones  seems  to  think  that  his  contract  with  the  Henry  Oil  Com- 
pany, whereby  he  hoped  to  obtain  gas  for  2  c^its  per  thousand, 
and  his  special  arrangements  at  Nowata,  under  which  he  is  dis- 
tributing gas  in  part  at  prices  ranging  from  3  cents  to  10  cents 
per  thousand,  should  exciilpate  him  and  his  ccnnpany.  The  Com- 
mission, however,  rather  feels  that  these  circumstances  intensify 
the  neglect  and  failure  on  the  part  of  the  defendant  company  to 
discharge  its  duty  to  the  public.  The  patrons  of  the  company 
should  not  be  forced  to  freeze  when  an  abundance  of  gas  could  be 
obtained  at  the  market  price,  just  because  the  management  of 
the  company  refuses  to  pay  the  price  in  the  vain  hope  of  obtain- 
ing gas  for  nothing;  nor  are  the  people  responsible  for  the  bad 
management  and  unfortunate  contracts  of  the  company. 

Those  in  charge  of  public  service  agencies  should  have  suffi- 
cient business  acumen  and  experience  to  competently  manage  the 
same.  It  is  not  customary  for  public  service  agencies  in  the 
midst  of  great  success  to  invite  their  patrons  in  when  dividends 
are  shared.  On  the  other  hand,  the  public  is  not  to  be  forced  to 
share  the  results  of  incompetent  management 

The  records  of  this  Commission  show  that  the  present  dis- 
sension has  been  going  on  between  the  people  of  Nowata  and 
the  defendant  company  almost  continuously  for  more  than  two 
years,  during  all  of  which  time  the  defendant  company  might 
have  made  arrangements  with  the  Quapaw  Pipe  Line,  or  some 
other  owner. and  carrier  of  gas,  and  been  in  a  position  to  furnish 
an  abundance  of  gas  to  its  patrons.  Much  suffering  and  great 
inconvenience  has  been  reported  to  this  Commission  as  a  direct 
result  of  failure  on  the  part  of  the  defendant  company  to  dis- 
charge its  obligations  to  the  public.  The  company  has  long  ago 
been  given  to  understand  that  its  incompetent  and  negligent  man- 
agement would  be  no  longer  tolerated. 

[2]  The  Commission,  upon  consideration  of  the  record  in  this 
case,  felt  that  a  fine  of  $1,000  should  be  levied,  but  it  has  been 
reported  here  that  the  defendant  company  has  made  connecti(ms 
with  the  Quapaw  Pipe  Line  Company  and  is  now  in  a  position 
to  render  adequate  service,  and  it  has  also*  been  shown  that  the 
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company  is  not  in  financial  circumstances  sufficient  to  warrant 
the  payment  of  such  a  fine  as  the  negligence  of  its  management 
deserves,  and  for  these  reasons  the  Commission  has  decided  to 
sentence  the  defendant  company  to  pay  a  fine  of  $100  and  the 
costs  of  this  prosecution. 

Wherefore,  it  is  considered,  ordered,  and  adjudged  that  the 
defendant  company  be  and  is  hereby  sentenced  to  pay  a  fine  of 
$100  and  the  costs  of  this  prosecution,  which  said  fine  and  costs 
are  ordered  to  be  paid  forthwith. 

Corporation  Commission,  J.  E.  Love,  Chairman;  Geo.  A.  Hen- 
shaw  and  W.  D.  Humphrey,  Commissionera. 


PENNSYIiVANIA  PUBLIC  SERVICE  COMMISSION. 

IN  RE  PHOESNIX  WATEB  POWER  COMPANY. 

[No.  150;  Municipal  Contract  Docket  No.  180,  1915.] 

Mw%opoly  and  competition  ^  Invasion  of  occupied  territoi*y  —  Factora 
affecting. 

1.  A  ntility  may  be  permitted  to  operate  in  occupied  territory  if 
there  is  a  latent  or  new  demand  of  large  proportions  that  cannot  be 
supplied  by  the  existing  utility,  or  if  an  existing  plant  is  obsolescent 
and  cannot  be  modernized,  or  if  a  new  source  of  supply  is  discoyered, 
or  if  new  inventions  or  means  of  production  are  deyised,  or  if  the  quan- 
tity and  quality  of  the  service  will  be  improved;  keeping  in  mind  the 
expediency  of  conserving  an  investment  in  the  interest  of  the  consumer 
and  that  a  utili^  has  ethical  claims  because  of  service  in  uninviting 
periods. 

Monopoly  and  competition  ^  Electricity  ^  Invasion  of  occupied  tev' 
ritory^  Water  generated  current  ^  Batee. 

2.  That  a  utility  will  generate  electricity  by  water  Is  not  a  ground 
for  permitting  operation  in  territory  adequately  served  at  reasonable 
rates  by  steam  generated  current,  where  the  existing  rates  will  not  be 
reduced. 

[December  28,  1915.] 

AppuoATiaN  of  the  Phoenix  Water  Power  Company  for  the 
approval  of  a  contract  franchise  with  the  through  of  Pheenix- 
ville  for  snpplying  electricity ;  dismissed. 

Appearances:  Samuel  A.  Whi taker  for  petitioner;  George 
S.  Mnnson,  R.  R.  Van  Horn,  and  J.  B.  Townsend  for  protestant. 
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Magee,  Commissioner:  The  petition  here  is  for  the  approval 
of  a  municipal  contract  containing  the  grant  of  a  franchise.  The 
principle  involved  is  the  allowance  of  competition  between  two 
utility  companies.  The  borough  of  Phoenixville,  in  Chester 
county,  passed  an  ordinance  authorizing  the  Phoenix  Water  Pow- 
er Company  to  erect  a  pole  line  on  all  except  the  three  principal 
streets  of  the  borough,  with  which  to  supply  electric  current  to  the 
public.  Supplementary  petitions  of  a  large  number  of  citizens 
are  filed,  supporting  the  contract.  The  Philadelphia  Gas  &  Elec- 
tric Company,  which  is  at  present  engaged  in  this  business  in  the 
borough  without  competition,  protests. 

The  competitive  theory  in  the  operation  of  public  utility  en- 
terprises has  long  since  been  exploded.  It  is  obvious  that  the 
duplication  of  plant  and  cost  of  operation  is  an  economic  waste  in 
most  cases,  because  the  consumptive  power  of  a  community  has 
limitations  as  to  quantity.  It  ordinarily  cannot  be  much  stimu- 
lated. The  interest  upon  the  capital  thus  unwisely  invested  in 
the  unnecessary  plant,  and  the  additional  operating  expenses,  are 
an  added  burden  upon  the  community  ser\'ed  that  can  be  borne 
only  by  an  increase  pro  rata  in  the  consumers'  rates.  This  Com- 
mission has  thus  far  refused  to  countenance  contracts  between 
municipalities  and  new  utility  corporations  when  an  existing 
company  has  already  pre-empted  the  field.  Through  its  power 
of  regulation,  it  can  in  general  compel  adequate  service  at  just 
and  reasonable  rates,  which  means  nothing  more  nor  less  than 
the  equivalent  of  normal  economic  cost.  In  a  word,  speaking 
generally,  competition  is  inconsistent  with  public  regulation. 

[1]  It  requires  no  great  stretch  of  the  imagination,  however^ 
to  conceive  of  exceptional  conditions  in  which  the  monopoly  prin- 
ciple may  not  be  conducive  to  the  welfare  of  the  public,  and  in 
such  cases  it  must  not  be  allowed  to  prevail,  if  it  can  be  shown 
that  a  latent  or  new  demand  of  large  proportions  appears,  that 
cannot  be  supplied  by  an  existing  utility  company  because  of 
financial  inability  or  for  any  other  satisfactory  reason,  or  if  an 
existing  plant  has  become  obsolescent  and  cannot  be  modernized^ 
or  if  a  new  source  of  supply  be  discovered,  or  new  inventions  or 
new  means  of  production  be  devised ;  or  if,  for  some  other  reason^ 
the  quality  and  quantity  of  the  service  rendered  can  be  greatly 
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erably  decreased^  the  CoimD«6sion  should  give  careful  considera- 
tion to  evidence  in  support  of  the  demand  for  rival  or  supple- 
mental facilities,  and  endeavor  to  provide  relief,  but  it  must 
never  be  forgotten,  too,  that  it  is  expedient  to  conserve  utility  in- 
vestments in  the  interest  of  the  consumer.  Some  risks  to  capital 
will  necessarily  always  exist  in  the  public  utility  field,  as  well  as 
in  all  other  forms  of  enterprise,  but  it  is  advisable  from  the  pub- 
lic point  of  view,  now  that  formal  regulation  has  been  assumed, 
to  reduce  the  hazards  of  this  kind  of  business,  so  as  not  to  drive 
capital  away  from  ^is  form  of  investment,  and  so  as  to  obtain 
the  lowest  possible  interest  rates.  Low  interest  charges  react 
upon  the  cost  of  operation  and  ultimately  upon  the  rates  of 
service,  and  while  invested  capital  is  in  no  sense  sacred  and  while 
the  investment  is  by  no  means  assured  as  to  the  safety,  still  a 
public  utility  has  ethical  claims  upon  the  consideration  of  the 
community  which  it  has  served  during  the  period  when  its  busi- 
ness outlook  was  not  so  attractive  as  to  invite  competition.  Both 
from  the  point  of  view  of  the  community  and  the  company,  regu- 
lating bodies  must  proceed  cautiously  when  entertaining  pro- 
posals of  competition. 

[2]  Counsel  for  the  petitioner  concedes  the  expediency  of  the 
monopoly  principle,  but  attempts  to  show  some  exceptional  cir- 
cumstances that  would  exclude  its  proposition  from  the  operation 
of  the  general  rule.  Alleging  that  the  existing  company  gener- 
ates its  electric  current  by  steam  power,  and  that  the  new 
company  would  utilize  the  water  power  of  the  neighborhood,  pe- 
titioner would  have  the  Commission  deduce  lower  costs  of  pro- 
duction, and  therefore  lower  rates  to  the  consumer.  From  the 
testimony,  the  essential  facts  would  appear  to  be  as  follows: 
The  protestant  company  generates  its  product  at  four  plants, — 
one  of  them  being  a  hydroelectric  operation, — and  supplies  a 
maximum  demand  of  about  2,0©0  kilowatts  in  the  boroughs  of 
West  Chester,  Pottstown,  and  Phoenixville,  including  in  the  lastr 
named  place,  besides  the  retail  consumption,  a  street  railway 
system,  the  borough  street  lighting,  and  a  large  industry,  the  Phoe- 
nix Iron  Company,  the  miscellaneous  or  retail  consumption 
amountiiig  to  not  more  than  300  kilowatts.  There  is  no  evidence 
offered  of  unreasonableness  of  rates  or  inadequacy  of  service. 
The  petitioner  company  is  authorized  and  does  operate  a  water 
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power  plant  in  Upper  Providence  to%nship,  Montgomery  county, 
a  few  miles  from  Phoenixville,  containing  three  generating  ma- 
chines of  an  aggregate  rated  capacity  of  900  kilowatts,  and  in 
which  is  invested  about  $800,000,  supplying  all  its  product  at  the 
present  time  to  one  consumer,  the  Reading  Transit  &  Light  Com- 
pany, at  Collegeville.  It  proposes,  in  order  to  be  able  to  invade 
the  territory  of  the  protestant,  to  make  further  investments, 
amounting  in  the  aggregate  to  $125,000,  in  an  additional  hydro- 
electric unit,  increasing  the  present  rated  capacity  of  the  hydraul- 
ic plant  to  1,200  kilowatts,  an  auxiliary  steam  plant  of  500  kilo- 
watts, and  transmission  lines  to  Phoenixville,  and  a  distribution 
system  in  Phoenixville. 

Its  engineer,  assuming  a  total  capital  investment  of  $425,000, 
an  operating  cost  and  return  to  capital  of  $57,873,  a  deprecia- 
tion reserve  of  1  per  cent,  and  other  expenses,  altogether  amount- 
ing to  about  $64,000  per  annum  and  an  annual  production  and 
sale  of  4,000,000  kilowatts,  testifies  that  the  actual  cost  to  the 
company  would  not  be  more  than  1.6  per  cent  per  kilowatt  hour. 
Premising  these  conditions,  petitioner  asserts  its  ability  to  fur- 
nish electric  light  and  power  to  consumers  at  rates  20  per  cent 
less  than  the  Philadelphia  Qas  &  Electric  Company.  Some  of 
the  items  in  this  cost  accounting  are  too  general  to  be  accepted 
without  analysis,  and  it  would  seem  that  some  items  may  have 
been  omitted,  as,  for  instance,  taxes.  Furthermore,  it  seems  that 
certain  improvements  in  the  river  are  necessary  in  order  to  in- 
crease the  existing  head  of  water  enough  to  enable  the  generating 
units  to  develop  their  rated  capacity  of  300  kilowatts  each. 
There  is  no  evidence  upon  this  phase  of  the  subject  beyond  a 
vague  statement  that  the  Schuylkill  Navigation  Company  is  mak- 
ing arrangements  for  flashboards  on  the  dam  and  widening  the 
intake.  As  another  300  kilowatt  generator  is  to  be  installed,  it 
would  seem  that  further  capital  must  be  invested  in  improving 
conditions  in  the  river  to  allow  the  generators  to  be  operated  at 
the  maximum  capacity.  The  cost  of  these  improvements  will  be 
considerable,  and  it  is  proper  to  assume  that  the  investment  will 
be  reflected  in  the  cost  of  operating  the  plant  of  tibe  petitioner 
company,  either  in  the  form  of  added  rental  of  the  water  power 
or  increased  interest  charges,  according  afl  to  whether  the  im- 

P.U.R.1916C. 


Digitized  by 


Google 


IN  RE  PHCENIX  WATER  POWER  CO.  243 

prevements  are  made  by  the  lessor  of  the  water  power  or  by  the 
lessee,  the  petitioner. 

The  applicant  now  supplies  from  its  existing  hydroelectric 
plant  all  of  its  ontput  to  a  single  customer,  the  Reading  Transit 
and  Light  Company,  located  at  CoUegeville,  in  accordance  with 
a  contract  in  which  this  consumer  agrees  to  accept  the  entire  pro- 
duction of  the  petitioner's  plant,  with  a  minimum  of  600  kilo- 
watts. It  seems  that  the  petitioner  company  has  generally  been 
unable  to  supply  the  minimum  power  provided  under  its  con- 
tract, because  of  lack  of  head,  although  the  rated  capacity  of  its 
present  generating  machine  is  ample  for  a  supply  considerably 
greater  than  the  minimum  mentioned.  The  testimony  is  not 
clear  as  to  whether  the  petitioner  expects  to  continue  this  supply 
or  not  If  the  service  is  to  be  continued,  then  the  plans  for  the 
enlargement  of  the  plant  as  outlined  above  will  probably  not  be 
much  more  than  sufficient  to  permit  of  the  performance  of  the 
minimum  requirements  of  its  obligations  to  the  Reading  Transit 
&Xight  Company. 

If,  on  the  other  hand,  it  be  assumed  that  petitioner  will  disen- 
gage itself  from  its  present  relations  with  the  Reading  Transit  & 
Light  Company,  it  must  be  considered  then  whether  the  plant 
with  its  proposed  improvements  will  be  of  such  capacity  as  will 
be  capable  of  supplying  a  consumptive  demand  of  4,000,000  kilo- 
watt hours ;  whether  there  is  a  consumptive  demand  of  4,000,000 
kilowatt  hours  available  to  the  petitioner  company  5  and  whether 
its  plant  with  the  proposed  improvements  can  materially  reduce 
consumers'  rates.  As  to  the  first  question,  the  answer  is  in  the 
n^ative.  The  demand  for  current  in  an  urban  community,  con- 
sisting of  industrial,  commercial,  and  domestic  users  of  every 
variety,  would  be  far  from  uniform  over  the  hours  of  the  day,  and 
over  the  days  and  seasons  of  the  year.  We  are  advised  to  assume 
a  load  factor  of  not  more  than  30  per  cent  in  this  case,  and  a  plant 
thus  conditioned,  in  order  to  supply  the  annual  quantity  of  cur- 
rent mentioned,  namely,  4,000,000  kilowatt  hours,  must  have  a 
generating  capacity  of  above  1,600  kilowatts.  The  petitioner's 
plant  with  the  proposed  improvements  will  have  a  rated  capacity 
of  hydraulic  plant  of  1,200  kilowatts,  and  that  not  available  to  its 
full  capacity,  xmdcr  present  hydraulic  conditions  as  stated  before. 

Assuming  ideal  productive  conditions,  there  is  no  hesitancy  in 
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concluding  that  tiie  petitioner  has  been  unable  to  show  an  open 
competitive  market  for  4,000,000  kilowatt  hours  per  year.  By 
far  the  largest  part  of  the  consumption  is  industrial  in  wholesale 
quantities,  and  so  large  as  to  justify  the  belief  that  long-time  con- 
tracts exist  which  will  hold  these  consumers  to  the  present  supply. 
The  city  street  lighting  contract  does  not  expire  until  1918,  and 
even  with  reference  to  the  miscellaneous  public  consumption  of 
300  kilowatts  upon  which  the  petitioner's  calculations  and  hopes 
seem  to  be  based  principally,  it  has  excluded  itself  from  partici- 
pation in  the  most  lucrative  part  of  the  same,  by  excepting  the 
three  principal  streets  of  the  borough  from  the  operation  of  the 
ordinance.  Thus  it  appears  that  the  very  premises  of  petition- 
er's case  are  unfounded,  in  that  there  is  neither  d^nand  nor  sup- 
'  ply  to  the  amount  necessary  to  support  its  conclusions. 

Lastly,  assuming  that  demand  and  supply  existed  to  the 
extent  mentioned,  the  petitioner  has  not  shown  that  it  could  gen- 
erate and  transmit  electric  current  at  a  cost  that  would  result  in 
lower  rates  to  the  consumers.  In  the  first  place,  it  appeared  ^t 
the  hearing,  that  the  proposed  20  per  cent  reduction  was  estimat- 
ed only  upon  the  miscellaneous  consumption,  which,  as  said 
above,  amounts  to  not  more  than  300  kilowatts,  and  based  upon 
a  former  schedule  of  rates  from  7^  to  20  per  cent  higher  than 
the  one  now  in  force,  but  furthermore  and  much  more  to  the 
point,  an  inspection  of  the  rate  schedule  of  the  existing  company 
now  on  file  in  the  office  of  the  Ccmunission  discloses  that  the 
rates  for  the  largest  consumers,  the  'v^holesale  power  consumers, 
amount  to  little  more  than  petitioner's  estimated  cost  of  produc- 
tion, incomplete  and  insufficient  as  it  is,  and  tibese  patrons  take 
by  far  the  largest  part  of  the  electric  current  consumed  in  the 
territory. 

The  facts  presented  to  the  Commission  are  not  nearly  so  com- 
plete as  they  could  have  been  set  forth,  but  the  testimony  is  not 
anywhere  in  serious  conflict,  and  enough  has  been  shown  to  indi- 
cate that  the  petitioner  is  proceeding  upon  an  erroneous  hy- 
pothesis. It  will  not  bear  analysis  even  so  far  as  to  sustain  a 
reduction  of  rates  to  the  extent  of  20  per  cent,  as  alleged.  Wheth- 
er a  reduction  to  that  extent,  if  it  was  approved  clearly  beyond 
dispute,  would  justify  a  certificate  of  public  convenience,  it  is 
not  necessary  now  to  decide.    In  this  conneetiaa  it  may  be  sug- 
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gested  that,  instead  of  permitting  a  rate  war  between  rival  utility 
organizations  that  might  end  disastrously  to  all  concerned,  a  com- 
plaint be  filed  by  the  community  against  the  existing  company  in 
order  to  determine  first  whether  it  cannot  reasonably  reduce  the 
cost  of  its  supply  to  its  patrons. 

In  view  of  the  facts  as  found  and  the  conclusions  reached,  we 
need  not  pass  at  this  time  on  the  question  raised  by  the  protestant, 
concerning  the  right  of  a  water  power  ccMnpany  to  transmit  and 
supply  electricity  to  the  public,  outside  the  territory  named  in  its 
articles  of  incorporation. 

Our  opinion  is  that  the  application  be  dismissed. 


VERMONT  PUBLIC  SBRVICE  COMMISSION. 

WESTERN*  UNION  TELEGEAPH  COMPANY 

V. 

BURLINGTON  TRACTION  COMPANY. 
[No.  383.] 

Poles  —  Proximitif  of  eleofHe  to  telegraph  —  l^anger  —  Removal, 

Ab  electric  company  will  be  required  to  more  hii^-tension  poles, 
Bubsequently  erected  too  near  to  telegraph  poles,  although  the  latter 
are  in  poor  condition,  where  the  hazards  are  not  increased  by  such 
conditicm. 

[February  17,  1916.1 

Complaint  by  the  Western  Union  Telegraph  Company  of 
erection  by  the,  Burlington  Traction  Company  of  poles  for  a 
high-tension  electric  transmission  line  in  such  dose  proximity 
to  telegraph  poles  as  to  create  a  danger  of  imposing  the  current 
on  the  telegraph  wires;  respondent  ordered  to  separate  the  poles 
to  a  minimum  distance  of  30  feet. 

Appearances:  W.  B.  O.  Stickney  for  petitioner;  George  W. 
Stone  and  A.  G.  Whittemore  for  petitionee. 

By  the  Commission:  This  is  a  petition  brought  by  the 
Western  Union  Telegraph  Company  against  the  Vergennes 
Power  Company,  wherein  it  is  alleged  that  the  petitioner  miain- 
tains  two  lines  of  poles  on  the  right  of  way  of  the  Kutland 
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Eailroad  between  Burlington  and  Ferrisburg,  one  being  located 
on  each  side  of  the  railroad  tracks ;  that  these  two  lines  of  poles 
have  been  maintained  by  the  petitioner  for  a  long  period  of 
years;  that  the  pole  lines  carry  wires  of  the  petitioner  used  in 
rendering  its  service  to  the  public  and  also  wires  used  by  the 
railroad  company  in  its  railroad  business,  including  wires  used 
in  the  transmission  of  railroad  orders  and  train  despatches; 
that  these  wires  are  carried  into  numerous  railroad  stations  and 
into  offices  of  the  petitioner;  that  between  Queen  City  Park, 
which  is  a  short  distance  south  of  Burlington,  and  Ferrisburg 
for  a  distance  of  about  18  miles,  the  petitioner  has  constructed  a 
high-tension  power  transmission  line  carrying  electric  current 
at  a  voltage  of  22,000 ;  that  this  transmission  line  is  constructed 
in  close  proximity  to  said  telegraph  lines,  said  power  line  closely 
paralleling  one  of  the  telegraph  lines  for  a  portion  of  the  dis- 
tance, then  crossing  over  the  railroad  right  of  way  and  closely 
paralleling  the  other  telegraph  line  for  a  balance  of  the  distance; 
that  in  some  places  the  horizontal  separation  between  the  poles 
of  the  petitioner  and  those  of  the  petitionee  is  only  a  few  feet, 
and  the  horizontal  separation  between  the  high-tension  wires  and 
the  telegraph  wires  is  less  than  2  feet ;  that  the  construction  and 
location  of  the  high-tension  line  with  respect  to  the  telegraph 
lines  violate  approved  practice  in  that  the  current  from  the  high- 
tension  wires  is  liable  to  become  imposed  on  the  telegraph  wires 
on  account  of  any  one  of  a  large  number  of  accidents  which  may 
happen;  that  the  foregoing  situation  constitutes  a  condition  of 
great  hazard  and  danger  to  the  property  and  service  of  the 
petitioner  and  the  Rutland  Railroad  Company,  .to  the  lives  and 
persons  of  their  employees  and  to  the  public  generally;  that  the 
petitioner  entered  into  communication  with  the  petitionee  and 
offered  to  co-operate  with  a  view  of  ascertaining  the  most  prac- 
tical method  of  eliminating  the  hazard,  which  offer  was  refused 
except  on  the  condition  that  the  elimination  of  the  hazard  be  at 
the  sole  cost  of  the  petitioner. 

The  prayer  of  the  petition  is  that  the  Commission  make  such 
inspection  and  investigation  as  it  deems  proper  and  necessary, 
and  that  it  issue  such  orders  as  it  considers  proper  and  right  to 
insure  the  elimination  of  the  hazardous  conditions  set  forth  in 

the  petition. 
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Upon  due  notice  thereof  hearings  were  had  at  the  times  and 
place  and  with  the  appearances  above  noted.  An  inspection  of 
the  high-tension  line  in  question  for  the  first  eighteen  sections 
hereinafter  described,  and  of  the  petitioner's  lines  adjacent  there- 
to, was  also  had  at  the  request  of  and  in  the  presence  of  all  the 
parties. 

At  the  outset  of  the  first  hearing,  it  was  stated  that  the  Bur- 
lington Traction  Company  was  practically  the  party  in  interest, 
instead  of  the  Vergennes  Power  Company,  said  Burlington  Trac- 
tion Company  being  the  real  owner  of  whatever  there  was  to  the 
Vergennes  Power  Company.  It  was  thereupon  agreed  by  all 
the  parties  that  the  Burlington  Traction  Company  should  be 
substituted  as  petitionee  for  the  Vergennes  Power  Company, 
and  thereupon  the  Burlington  T'^raction  Company  did  enter  as 
petitionee  in  this  matter,  and  appeared  by  the  counsel  whose 
appearances  are  above  noted.  The  Burlington  Traction  Com- 
pany is  hereinafter  designated  as  the  petitionee. 

It  was  conceded  by  both  parties  that  the  petitioner's  lines 
were  erected  before  the  high-tension  line  of  the  petitionee  was 
erected,  and  that  there  has  been  no  change  in  the  petitioner's 
lines  since  the  high-tension  line  of  the  petitionee  was  erected. 

Both  parties  to  this  proceeding  are  corporations  subject  to  the 
supervision  of  this  Commission  under  No.  116  of  the  Acts  of 
1908,  and  the  lines  of  said  parties  which  are  described  and 
designated  in  this  report  and  order  are  used  by  them  in  service 
to  the  public  in  and  about  the  business  carried  on  by  them  in 
this  state. 

The  petitioner,  in  presenting  its  case,  arbitrarily  divided  such 
of  the  petitionee's  hi^-tension  line  against  which  it  petitioned 
into  twenty-one  sections.  We  adopt  this  division  for  the  purpose 
of  this  report  and  order.  The  extent  and  description  of  the  first 
eighteen  sections  of  this  division  are  hereinafter  shown.  A  de- 
tailed description  of  sections  19  to  21  inclusive  is  unnecessary,  as 
the  petitioner  did  not  urge  the  petition  as  to  those  sections  at  the 
hearing.  The  first  section  begins  at  a  point  about  2,000  feet  north 
of  Ferrisburg  station.  From  thence  the  first  eighteen  sections, 
which  are  consecutive,  extend  northerly  along  the  west  side  of 
the  right  of  way  of  the  Rutland  Eailroad  Company  and  parallel 
thereto,  and  end  at  a  point  about  1^  miles  south  of  Shelbume 
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station,  at  which  the  high-tension  line  and  the  right  of  way 
diverge. 

The  petitioner  on  Fehruary  23,  1910,  and  before  the  peti- 
tionee had  taken  any  steps  looking  to  the  construction  of  ita 
high-tension  line  or  the  acquisition  of  any  real  estate  or  rights 
incident  thereto,  entered  into  a  written  contract  with  the  Rut- 
land Railroad  Company,  by  the  terms  of  which  it  acquired  the 
right  to  maintain  its  poles  and  wires  at  the  places  within  the 
railroad  right  of  way,  and  in  the  manner  set  forth  in  this  report, 
for  a  period  of  twenly-five  years,  from  January  1,  1910.  This 
agreement  also  gave  the  railroad  company  the  right  to  use  cer- 
tain of  the  petitioner's  wires.  Said  contract  of  February  23, 
1910,  between  the  petitioner  and  the  Rutland  Railroad  Com» 
pany  is  referred  to  and  made  a  part  of  this  report.  The  peti- 
tioner's poles  and  wires  had  been  located  at  those  places  specified 
in  the  contract  for  a  considerable  period  prior  to  the  execution 
thereof.  The  petitionee  erected  its  high-tension  line  some  time 
subsequent  to  the  month  of  April  in  the  year  1912  and  upon  a 
private  right  of  way  which  it  purchased.  This  high-tension  line, 
consisting  of  three  solid  copper  wires,  one  of  whidi  is  located 
on  the  pole  top  and  the  others  on  the  ends  of  the  cross-arms, 
constantly  carries  a  voltage  of  22,000.  The  poles  are  placed 
about  130  feet  apart  There  was  no  evidence  tending  to  show 
that  the  petitionee  had  any  other  right  of  way  than  the  one 
which  its  high-tension  line  occupies  at  present. 

The  petitioner  has  two  lines  of  poles  and  wires,  located  wholly 
within  the  limits  of  the  railroad  right  of  way,  which  extend 
from  a  point  opposite  to  the  beginning  of  section  1  of  the  high-ten- 
sion line  to  a  point  opposite  the  end  of  section  18  thereof,  a  dis- 
tance of  a  little  less  than  11  miles.  One  of  these  lines  is  on  the 
east  and  the  other  on  the  west  side  of  the  single  railroad  tract 
The  line  west  of  the  track  is  parallel  with  the  high-tension  line  for 
the  whole  of  this  distance,  and  is  constructed  with  25  foot  class  B 
and  C  cedar  poles,  each  carrying  two  cross-arms.  There  are 
thirty-four  poles  to  the  mile.  The  lower  cross-arms  carry  three 
wires  on  the  west  and  two  on  the  east  side  of  the  poles.  The  two 
outside  wires  on  the  west  of  the  poles  are  a  telephone  circuit  used 
by  the  Rutland  Railroad  Company  in  its  general  business.  The 
wire  on  the  west  which  is  nearest  the  poles  is  a  railroad  telegraph 
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wire  for  general  messages.  The  wire  on  the  east  of  and  nearer 
the  poles  is  a  telegraph  wire  used  jointly  by  the  petitioner  for 
commercial  business  and  by  the  railroad  company  for  general 
messages.  The  outside  wire  on  the  east  of  the  poles  is  a  com- 
mercial wire  of  the  petitioner.  The  upper  cross-arms  carry  two 
wires  on  each  side  of  the  poles.  The  two  wires  on  the  west  of  the 
poles  are  commercial  telegraph  wires.  The  wire  nearer  ike  pole 
on  the  east  is  a  lease  wire  of  the  petitioner,  and  the  outside  wire 
is  used  by  the  railroad  company  in  telegraphic  train  despatching 
between  Bellows  Falls  and  Burlington. 

The  petitioner's  line  has  been  in  place  for  a  number  of  years, 
and  the  majority  of  the  poles  therein  need  renewal,  but  in  many 
instances  the  poles  could  be  cut  oflf  and  reset  and  then  have  a 
considerable  period  of  usefulness.  This  need  of  renewal  is 
brought  about  because  of  insufficient  wood  in  the  poles  at  their 
ground  line.  This  condition  results  from  brush  and  grass  fires 
which  have  partially  burned  about  one  half  of  the  poles  at  the 
ground  line,  and  also  from  the  poles  having  become  rotted.  One 
pole  has  so  nearly  outlived  its  usefulness  as  to  render  reinforce- 
ment necessary  by  a  board  nailed  along  the  side  thereof.  We 
find,  however,  that  if  the  line  of  the  petitioner  were  in  proper 
condition,  the  hazards  set  forth  in  this  report  would  not  be  ma- 
terially reduced. 

The  following  table  shows  the  location  of  sections  1  to  18  in- 
clusive of  the  high-tension  line,  the  average  distance  at  each  of 
said  sections  between  the  centers  of  the  petitionee's  high-tension  • 
pole  line  and  the  pole  line  of  the  petitioner  which  is  adjacent 
thereto  and  the  average  clearance  at  each  of  said  sections  between 
the  wire  of  each  of  said  lines  which  is  proximate  to  the  other. 
The  abbreviation  N.  Jc.  and  the  figures  following  refer  to  the 
railroad  mile  posts  and  indicate  the  distance  in  miles  from  each 
mile  post  to  Neyan  Junction,  the  northern  terminal  of  the  rail- 
road. 
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Sec. 

High  Tension 

Line 

40  Poles  to  Mile 

Location  Of  Section 

Average 
Distance 
between 
Centers 
of  Pole 
lines 

Average 
Clearance 

between 
Proximate 

No. 

Pole  No.  to  Pole  No. 

Begins                     Bndi 

Wires  in 
Each  Une 

1 
2 
8 
4 
6 
6 

7 

8 

9 

10 

11 

12 

18 

14 

16 
16 
17 
18 

1        "       22 
22        ••       84 
84         "       68 
68         "       87 
87         "     103 
103         "     119 

119         "     182 

132         "      154 
154         "      169 
169         "      219 
219         "      227 
227         "      265 

266         "      298 

298         •      881 

831         "864 
364         "372 
872         "404 
404         "486 

2000'  No.  of  Ferrls- 
burg 

15  poles  No.  of  N. 
Jc.  62 

18  poles  So.  of  N. 
Jc.  61 

16  poles  No.  of  N. 
Jc.  61 

8  poles  So.  of  N. 
Jc.  60 
12  poles  No.  of  N. 
Jc.  60 

4  poles  No.  of  N. 

Ferrlsburg    Sta- 
tion 
8  poles  No.  of  N. 

Jc.  59 
12  poles  So.  of  N. 

Jc.  58 
2  poles  No.  of  N. 

Jc.  58 
16  poles  No.  of  N. 

Jc.  67 
23  poles  No.  of  N. 

Jc.  57 

6  poles  So.  of 
Charlotte  Cream- 
ery 

No.  end  of  Char- 
lotte Station  Sid- 
ing 

Underpass  7  poles 
No.  of  N.  Jc.  54 

Mile  post  at  N.  Jc. 
53 

7  poles  No.  of  N. 
Jc.  68 

Mile  post  at  N.  Jc. 
62 

15  poles  No.  of  N. 
Jc.  62 

18  poles  So.  of  N. 
Jc.  62 

16  poles  No.  of  N. 
Jc.  61 

8  poles  So.  of  N. 
Jc.  60 
12  poles  No.  of  N. 
Jc.60 

4  poles  No.  of  N. 
Ferrlsburg    Sta- 
tion 

8  poles  No.  of  N. 
Jc.  69 

12  poles  So.  of  N. 
Jc.  58 

2  poles  No.  of  N. 
Jc.  58 

14  poles  No.  of  N. 
Jc.  57 

23  poles  No.  of  N. 
Jc.  57 

8    poles    So.    of 
Charlotte  Cream- 
ery 

No.  end  of  Char- 
lotte Station  Sid- 
ing 

Underpass  7  poles 
No.  of  N.  Jc.  63 

Mile  post  at  N.  Jc. 
63 

7  poles  No.  of  N. 
Jc.53 

Mile  post  at  N.  Jc. 
52 

Where  lines  di- 
verge So.of  Shel- 
bume 

(feet) 
14.8 

17.5 

80.6 

8.6 

18.8 

10.0 

22.8 

9.5 
10.8 
23.7 

9.2 
19.7 

41.0 

10.8 

16.8 
18.9 
11.8 
18.8 

(feet) 
10.0 

12.7 

25.8 

8.7 
18.6 

6.2 

18.8 

4.7 
6.0 

18.9 
4.4 

14.9 

86.2 

6.0 

11.0 
14.1 
7.0 
14.0 

Some  time  in  April,  1912,  W.  S.  Barker,  district  plant  super- 
intendent of  the  petitioner,  noticed  some  poles,  which  afterwards 
went  in  the  construction  of  the  high-tension  line,  lying  near  the 
railroad  track  at  Shelbume.  Barker  directed  his  foreman  to 
ascertain  about  these  poles,  and  in  about  two  weeks  received  a 
report  that  a  high  potential  line  was  to  be  built  which  would 
cross  the  petitioner's  telegraph  lines  near  Queen  City  Park.  It 
did  not  appear  that  Barker  received  any  other  information  as  to 
the  proposed  location  of  the  high-tension  line.  On  May  8,  1912, 
Barker  wrote  to  the  petitionee  as  follows: 

"Gentlemen:  I  am  informed  that  your  company  is  building 
a  high-tension  line  and  the  same  will  cross  our  line  in  the  vicinity 
of  Queen  City  Park. 

"I  assume  that  in  making  these  crossings  you  will  conform  to 
P.U.R.1916C. 
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the  specifications  for  overhead  crossings  as  called  for  in  §  4  in 
the  report  of  Committee  on  Overhead  Line  Construction  in  the 
National  Electric  Light  Association*  Please  advise  me  if  this 
assumption  is  correct'' 

Barker  did  not  receive  an  answer  to  this  letter.  He  afterwards 
heard  that  the  high-tension  line'  had  been  built  and  paralleled 
the  telegraph  line.  He  then  s©at  someone  to  investigate,  and 
Teamed  from  him  that  the  petiticmee  was  all  ready  to  turn  the 
current  on  the  high-tension  line.  From  the  time  that  Barker 
first  saw  the  poles  lying  beside  the  trads  and  until  the  comple- 
tion of  the  high-tension  line,  he  had  no  knowledge  concerning  the 
situation  other  than  as  above  stated.  Nothing  appeared  which 
tended  to  show  that  the  petitioner  could  be  charged  with  any 
knowledge  of  the  situation  excepting  the  knowledge  of  Barker, 
until  the  high-tension  line  was  completed. 

After  the  construction  of  the  high-tension  line,  the  petitioner, 
through  Barker,  and  the  petitionee,  through  some  of  its  execu- 
tive officers,  had  negotiations  looking  to  the  removal  of  the  peti- 
tioner's line  from  the  west  to  the  east  side  of  the  railroad  track. 
The  petitioner  claimed  in  these  negotiations  that  the  situation 
was  dangerous,  that  the  cost  of  the  removal  of  the  petitioner's 
line  to  the  other  side  of  the  track  would  be  approximately  $6,000, 
and  that  the  petitioner  would  move  its  line  if  the  petitionee 
would  pay  $3,000  toward  the  cost  of  moving.  This  offer  was 
declined  by  the  petitionee  and  the  negotiations  ended. 

We  find  the  following  from  the  evidence  of  K.  E.  Chetwood, 
plant  engineer  of  the  petitioner,  and  E.  D.  Coombs  and  H.  W. 
Buck,  consulting  electrical  engineers,  who  were  improved  as 
witnesses  by  the  petitioner.  The  high-tension  line,  when  con- 
sidered without  reference  to  proximity  or  parallelism  with  any 
other  line,  might  be  regarded  as  fairly  well  constructed  for  the 
purpose  for  which  it  is  used.  But  the  proximity  which  exists  be- 
tween sections  1  to  18  inclusive  of  said  line  and  the  petitioner's 
line  west  of  the  railroad  track  which  is  parallel  creates  danger 
which  is  in  no  wise  justifiable  from  the  standpoint  of  public 
safety.  The  wooden  poles  of  the  high-t^ision  line,  under  ab- 
normal stress  of  weather,  and  particularly  in  the  spring,  when 
the  ground  is  thavdng,  are  likely  to  blow  over,  which  would  al- 
most inevitably  bring  about  a  contact  between  the  wires  of  the 
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two  lines.  Porcelain  insulators,  which  are  the  type  used  in  the 
high-tension  line,  will  puncture  occasionally  under  stress  of 
electrical  service,  and  breakage  of  the  insulators  often  results 
therefrom.  This  is  sometimes  followed  by  a  break  and  recoil 
of  the  wire,  which,  being  under  considerable  tension,  may  be 
whipped  laterally  to  a  considerable  distance,  which,  with  the 
conditions  existing  in  the  present  case,  would  probably  result  in 
a  contact  between  the  high-tension  and  telegraph  wires. .  The 
pins  holding  the  insulators  of  the  high-tension  line  are  of  wood, 
and  a  punctured  insulator  would  probably  result  in  the  destruc- 
tion of  the  pin  and  liberation  of  the  wire,  with  a  resultant  con- 
tact between  the  lines.  The  proximity  of  both  lines  to  the  rail- 
road creates  the  hazard  of  burned  poles  from  grass  and  brush 
fires  with  the  consequent  chance  of  line  contact.  At  points  where 
the  two  lines  are  closest,  the  line  clearance  is  in  some  instances 
not  over  25  inches,  and  if  a  wire  in  either  line  became  there  dis- 
connected, an  ordinary  swing  of  the  disconnected  wire  would 
result  in  contact  between  the  two  lines.  At  these  last  mentioned 
points,  it  is  extremely  hazardous  for  linemen  to  work  on  the 
ends  of  the  petitioner's  cross-arms  nearest  the  high-tension  line. 
All  the  hazards  mentioned  are  intensified  by  the  use  of  wood 
pins  in  the  high-tension  line.  These  pins  tend  to  gradually 
disintegrate  when  used  in  connection  with  voltages  of  an  inten- 
sity as  high  as  22,000.  The  lack  of  storm  and  head  guying  and 
of  sufficient  side  guying,  and  the  use  of  solid  instead  of  stranded 
wire  in  the  electric  line  also  go  to  intensify  the  danger  created 
by  the  proximity  of  the  two  lines.  Contact  between  wires  of  the 
two  lines  would  produce  an  instantaneous  electrification  by  a  cur- 
rent of  at  least  16,000  volts  of  the  petitioner's  wire  and  every 
instrument  and  piece  of  apparatus  connected  therein  at  every 
point  on  the  wire,  with  the  attendant  probability  of  injury  or 
death  to  persons  using  said  instruments  or  apparatus. 

We  are  of  the  conclusion  that  the  maintenance  and  operation 
of  said  eighteen  sections  of  the  petitionee's  high-tension  line  with 
a  voltage  of  22,000  volts  at  the  proximity  which  exists  between 
the  same  and  the  petitioner's  tel^raph  line  adjacent  thereto 
constitutes  an  ever  present  danger  which  should  be  diminated. 

We  further  find  from  the  evidence  of  the  above-named  wit- 
nesses and  also  from  the  evidence  of  C.  E.  Nightingale,  an  elec- 
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trical  engineer  who  was  a  witness  for  the  petitionee,  that  a  sepa- 
ration of  the  line  of  poles  carrying  the  first  eighteen  sections  of 
the  high-tension  line  and  the  petitioner's  line  of  poles  parallel 
thereto  and  west  of  the  railroad  trade  to  a  minimnm  distance  of 
80  feet,  would  eliminate  the  danger  above  described  in  the  most 
reasonable  and  feasible  manner  if  both  lines  are  to  continue  in 
operation. 

ORDER. 

Upon  the  facts  found  as  above  set  forth,  it  is  ordered  that  the 
Burlington  Traction  Company  shall,  before  the  1st  day  of  July, 
1916,  separate  the  line  of  poles  of  the  eighteen  sections  of  its 
high-tension  line  above  described  to  a  minimum  distance  of  30 
feet  from  the  line  of  poles  of  the  Western  Union  Telegraph  Com- 
pany parallel  thereto  on  the  west  side  of  thd' railroad  track,  or, 
as  an  alternative,  cease  from  transmitting  high-tension  current 
over  said  eighteen  sections  after  said  date  until  such  separation 
is  made. 

Public  Service  Commission  of  Vermont^  Robert  C.  Bacon, 
W.  K.  Warner* 


VnSST  VIRGINIA  PUBLIC  SERVICE  COMMISSION. 

IN  BE  BBIDGEPORT  NATURAL  GAS  &  OIL  COMPANY. 
[Case  No.  423.] 

Return '^ReoBondblenesS'^  Factors  to  he  considered, 

1.  The  value  of  utility  property,  the  amount  inyested,  and  the 
▼aloe  of  the  lerviee  to  the  eoniumer,  should  all  be  conridered  in  fixing 
the^rate^tlxsjbum. 

FolKotlon  —  BeCtennenla  out  of  revenue'^ When  allowed. 

2.  In  determining  the  fair  return  on  the  amount  of  capital  honestly 
and  prudently  inr^ted,  and  having  in  view  the  value  of  the  service 
to  the  oonsumtf,  ext^isiims  and  betterments  paid  for  out  of  moneys 
otherwise  available  for  dividends  may  be  capitalized  where  the  amounts 
available  for  such  purposes  were  at  no  time  exorbitant,  and  in  many 
instances  far  below  a  fair  return  on  the  investment. 

B«tttrt»— JToiunrt  pa«  eonypan^  ^  Amount  aUowed. 

3.  An  annual  net  return  of  $6,800  on  an  investment  of  $50,000  is 
not  excessive  for  a  natural  gas  company  considering  the  rapid  depre- 
ciation of  its  plant. 

[February  18,  1916.] 
P.U.R.1916C. 
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Appucatiok  of  the  Bridgeport  Natural  Gaa  &  Oil  Company 
for  permission  and  autiiority  to  increase  its  rates  and  charges 
for  gas;  granted  in  part  The  company  was  allowed  to  increase 
its  rates  fwm  4  cents  to  5  cents  per  thousand  cubic  feet  on  all 
industrial  consumers,  and  from  12  cents  gross  to  14  cents  gross 
per  thousand  cubic  feet  on  all  domestic  consumers,  allowing  a 
discount  of  2  cents  for  1,000  cubic  feet  to  domestic  consumers 
on  all  bills  paid  on  or  before  the  10th  of  the  month  succeeding 
the  one  in  which  gas  is  used. 

Appearances:  Charles  G.  Coffman,  Esq.,  for  petitioner;  N. 
D.  Sutton,  Esq.,  for  remonstrants. 

Morgan,  Commissioner:  The  Bridgeport  Natural  Gas  &  Oil 
Company,  a  corporation,  on  the  6th  day  of  November,  1915, 
filed  with  the  Commission  its  petition,  duly  verified,  alleging 
that  it  was  a  public  service  corporation  engaged  in  the  manage- 
ment and  operation  of  a  gas  plant  in  the  town  of  Bridgeport, 
Harrison  county,  West  Virginia,  asking  that  it  be  permitted  to 
increase  its  rates  for  domestic  service  from  10  cents  per  1,000 
cu.  ft.,  net,  to  15  cents  per  1,000  cu.  ft,  net,  and  from  4  cents 
and  5  cents  per  1,000  cu.  ft,  net,  to  the  uniform  rate  of  5  cents 
per  1,000  cu.  ft,  net,  on  all  factories  or  industrial  consumers, 
except  a  lamp  chimney  factory,  which  is  served  at  present  at  4 
cents  under  a  contract  whigh  does  not  expire  until  March,  1918. 

On  the  11th  day  of  December,  1916,  a  remoBfitrancg  to  said 
petitic!.,  signed  by  J.  H.  Hurry  and  several  other  citizens  of  the 
town  of  Bridgeport,  was  filed  with  the  Commission,  denying  the 
right  of  petitioner  to  an  increase  in  its  rates  and  charges  for  gas. 

Depositions  were  taken  before  a  member  of  the  Commission 
on  the  questions  arising  on  said  petition  and  remonstrance,  at 
Bridgeport,  Harrison  county.  West  Virginia,  on  the  4th  day  of 
January,  1916,  all  of  the  parties  being  represented  at  said  hear- 
ing. 

The  Bridgeport  Natural  Gas  &  Oil  Company  was  incorporated 
in  1902,  with  a  capital  of  $25,000,  divided  into  2,500  shares  of 
the  par  value  of  $10  each^  $11,010  of  which  is  all  that  was  ever 
paid  into  the  company.  Since  its  organization,  the  company  has 
drilled  seven  producing  wells  and  one  "dry  hole^"  and  has  pur- 
chased one  producing  well.  The  total  daily  production  of  all  its 
P.U.R.1916C. 
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wells  at  the  present  time  is,  approximately,  1,500,000  cu.  ft  of 
gas.  It  has  less  than  500  acres  under  lease  and  prospects  for 
only  one  additional  well  on  this  territory,  and  no  other  available 
gas  territory  for  lease  in  its  locality. 

The  evidence  discloses  that  the  gross  income  of  petitioner  for 
gas  from  .May,  1903,  the  date  it  began  to  furnish  gas,  to  Decem- 
ber 81,  1915,  was  $69,823.72;  that  the  operating  expenses^  taxes, 
interest,  and  $581.37  paid  to  other  companies  for  gas,  during 
this  period,  amounted  to  $32,721.36;  leaving  a  net  operating 
revenue  of  $37,102.36,  all  of  which,  except  $1,211.10  (the  total 
dividends  declared  and  paid  during  all  of  said  period),  or  $35,- 
891.26,  was  used  by  the  company  in  augmenting  its  capital  or 
investment  account.  In  addition  to  using  the  revenues  of  the 
company,  to  which  its  stockholders  were  entitled  as  dividends, 
for  additions  and  betterments,  it  has  borrowed  and  used  for  that 
purpose  about  $10,000,  all  of  which  has  been  paid  except  about 
$4,000.  The  total  cost  of,  or  investment  in,  plant  of  petitioner, 
as  of  December  31,  1915,  was 

CapiUl  stock $11,010.00 

Revenue  used  in  additions  and  betterments   35,891.2S 

Indebtedness  for  betterments  4,000.00 

Total $50,901.26 

I  Its  property  was  assessed  by  the  board  of  public  works  for 
|1915,  at  $30,000,  which  amount,  as  claimed  by  the  superintend- 
ent of  the  company,  is  from  $3,000  to  $4,000  in  excess  of  its 
real  and  actual  value.  Remonstrants  claim  that  the  plant  is 
worth  $40,000. 

In  1907,  the  company  had  167  domestic  and  2  industrial  con- 
sumers; in  1915,  it  had  355  domestic  and  2  industrial  consumers. 

The  net  income  of  the  company  from  1907  to  1915  averaged 
from  4.38  per  cent  to  8  per  cent  on  its  investment.  The  evi- 
dence does  not  disclose  the  amount  of  gas  consumed  during  the 
year  1915.  The  gross  receipts  of  the  company  for  that  year  were 
$9,222.04.  The  amount  of  gas  consumed  for  the  year  1914  was 
129,748,900  cu.  ft;  68,976,100  cu*  ft,  by  industrial,  and  60,- 
778,800  cu.  ft,  by  domestic  consumers.  It  is  fair  to  assume, 
considering  the  rate  of  increase  in  the  consumption  of  gas  dur- 
ing the  past  few  years  in  the  town  of  Bridgeport,  that  there  will 
be  ccmsumed  in  the  year  1916  at  least  150,000,000  cu.  ft,  ap- 
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proximately  80,000,000  cu.  ft  by  industrial  and  70,000,000  cu. 
ft.  by  domestic  consumers.  The  industrial  consumers  of  gas  at 
present  are  a  greenhouse,  to  which  gas  is  furnished  at  5  cents  per 
1,000  cu.  ft,  and  a  lamp  chimney  factory,  which  is  furnished 
gas  at  4  cents  per  1,000  cu.  ft,  plus  a  midtiple  when  the  pres- 
sure is  in  excess  of  8  ounces.  There  is  nothing  in  the  record 
to  show  the  exact  amount  of  gas  consumed  by  each  of  these  in- 
dustrial consumers,  so  it  is  impossible  to  ascertain  the  increase 
in  revenue  that  would  be  derived  by  petitioner  by  an  increase  of 
its  rates  from  4  to  6  cents  per  1,000  cu.  ft  on  gas  furnished  the 
lamp  chimney  factory. 

A  fair  estimate  of  the  annual  operating  expenses  of  the  com- 
pany is  as  follows : 

Rentals  on  gas  wells  $1,675.00 

Rental  on  undeveloped  leases 154.00 

Rent  for  gas  office 180.00 

Taxes,  about    466.00 

Telephone  rent  and  insuranee  25.00 

Postage  and  printing  50.00 

•    Freight  and  express  100.00 

Books,  hauling  and  office  supplies  50.00 

Repairs  to  plant  600.00 

Salaries  and  wages  of  employees 2,000.00 

Total $5,200.00 

Judging  from  the  present  decline  in  the  production  of  gas  in 
the  territory  operated  by  petitioner,  its  supply  will  soon  be  ex- 
hausted, and  the  company  will  be  obliged  to  abandon  its  business 
or  purchase  gas  for  its  consumers  from  other  producers  at  a  cost 
greatly  in  excess  of  the  present  cost  of  its  production. 

[1]  Under  the  circumstances  in  this  case,  it  is  extremely  dif- 

I  ficult  to  determine  what  would  be  a  fai5  rate  of  .rejum  to  poti- 

\  tioner — ^having  in  view  the  value  of  its  property — ^amount  actual- 

\  ly  invested  by  it — and  the  value  of  the  service  to  the  consumer ; 

I  all  of  which  should  be  given  due  consideration  in  fixing  the  rate 

j  of  return  which  a  utility  is  entitled  to  reoeive.    Under  ordinary 

circumstances,  the  income  of  petitioner  under  its  present  rates 

would  be  amply  sufficient    In  this  case,  however,  the  petitioner 

has  actually  invested  in  its  plant,  capital  account,  at  least  $50,- 

000,  and  there  is  no  contention  that  any  part  of  this  investment 

has  been  made  in  an  imprudent  or  unbusinesslike  manner.    The 

stockholders,  consisting  of  about  37  in  number,  most  of  them 
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xesiding  in  Bridgeport  and  vieinilyy  during  tiie  past  thirteen 
years,  have  been  content  to  see  all  the  net  operating  revenue 
derived  bj  the  company,  except  two  snail  dividends,  turned  back 
into  the  company  to  be  used  in  betterments  and  development  of 
itB  plant 

[2]  Under  the  peculiar  circumstanoes  in  this  case,  having 
in  view  the  value  of  the  service  to  the  consumer  and  the  right 
to  a  fair  return  on  the  amount  of  capital  "honestly  and  prudent- 
ly invested''  by  the  Bridgeport  Natural  Gas  &  Oil  Company,  the 
adoption  of  the  rule  recently  laid  down  by  the  Massachusetts 
Public  Service  Commission  in  Ee  Norfolk  &  B.  Street  E.  Co. 
P.U.R1915E,  p.  414,  in  fixing  the  rate  of  return  to  which  a 
street  railway  was  entitled,  would  be  fair  and  equitable. 

In  that  ease  the  Commiwrimi  held  tjiat  "in  determining  the 
revenue  to  which  a  street  railway  company  is  entitled  allowance 
was  made  for  an  amount  equal  to  a  fair  rettfm  upon  the  capital 
honestly  and  prudently  invested,  without  deducting  the  accrued 
depreciation  where  failure  to  make  due  provision  for  deprecia- 
tion was  not  due  to  payment  of  unwarranted  dividends^  or  other- 
wise attributable  to  mismanagement" 

The  Nebraska  Railway  Commission  has  recently  decided,  in 
Re  Valparaiso  Teleph.  Co.  P.U.R.1915E,  578,  that,  "in  arriving 
at  the  amount  of  money  actually  invested  in  the  property  of  a 
telephone  plant  by  the  stockholders,  it  is  proper  to  compute  divi- 
dends that  should  have  been  paid,  where  it  appears  that  no 
dividends  have  actually  been  paid,  and  that  the  money  w]iich 
would  have  otherwise  been  devoted  to  that  purpose  has  been  used 
for  the  development  and  extension  of  the  plant.** . 

In  the  case  before  us,  the  annual  return  or  revenue  of  the 
company  that  was  available  for  dividends  attd  used  by  it  in  th? 
development  and  extension  of  its  plant  was  at  no  time  exorbitant, 
and,  in  many  instances,  far  below  a  fair  return  on  the  invest- 
ment ;  consequently,  no  valid  objections  can  be  urged  against  the 
application  of  the  rule  above  enunciated. 

[3]  The  Conunission  is  of  opinion,  and  so  holds,  that  peti- 
tioner should  be  permitted  to  increase  its  rates  from  4  cents  to  6 
cents  per  thousand  cubic  feet  on  all  industrial  consumers,  and 
from  12  cents  gross  to  14  cents  gross  per  thousand  cubic  feet  on 
all  domestio  consumers,  allowing  a  discount  of  2  cents  per  1,00& 
P.U.RJ916C.  17 
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eubie  feet  to  domestic  oonsumers  on  all  bills  paid  on  or  before  the 
10th  of  the  month  succeeding  the  one  in  which  gas  is  used. 

On  this  basis,  a  gross  annual  reyenue  of  approximately  $12,- 
000  will  be  received,  which,  after  deducting  $5,200  operating 
expenses,  will  leave  a  net  return  to  the  stockholders  of  about 
$6,800,  which,  considering  the  rapid  depreciation  of  its  plants 
is  not  excessive,  but  is  a  fair  return  on  the  capital  invested. 

An  order  will  be  entered  in  acccwrdance  with  the  views  ex- 
pressed in  the  foregoing  opinion. 

Northcott,  Chairman,  and  Dawson,  Commissioner,  concur. 


WEST  VIRGINIA  PUBIjIC  SESavIGE  COMHISSIOX. 

CITY  OF  WELLSBURG 

V. 

TRI-STATE  RAILWAY  &  ELECTRIC  COMPANY  et  aL 
[Case  No.  365;  Formal  Complaint  No.  41.] 

Bates  -*  Electricity  —  Minivtum  charge. 

1.  A  minimum  charge  for  electricity  is  proper. 
DiecriminatUm'^ Electricity'^ Low  rates  to  large  consumers, 

2.  A  diBtributing  company  cannot  be  said  to  furnish  electricity  to 
ft  lapge  consumer  at  too  low  a  rate  as  compared  with  that  charged 
others,  it  appearing  that  the  company  purchases  its  current  at  a  very 
much  lower  rate  by  reason  of  the  amount  taken  by  the  large  customer, 
ihat  there  is  little  additional  labor  required  in  serving  such  customer, 
that  the  net  income  of  the  company  from  the  sale  of  current  to  such 
customer  is  more  than  one  half  of  its  total  net  income,  and  thai  the 
loss  of  current  in  supplying  other  customers  is  very  large  and  the  ooet 
of  the  service  much  greater. 

Bates'^ Electricity '■^First'lflock  charge, 

8.  A  charge  of  8.88  cents  gross  and  8  cents  net  for  the  ilnt  30 
kilowatt  hours  of  a  period  of  six  months  was  held  reasonable. 
JBetum  -«  Electric  company  —  Amount. 

4.  A  return  of  $4,500  on  an  electric  company's  property  valued  at 
$100,000  is  small,  especially  where  no  allowance  has  been  made  for 
depreciation. 

[February  21,  1916.] 

Petition  of  the  city  of  Wellsburg  charging  the  defendants 
with  unlawful  discrimination,  inadequate  service,  etc*,  and  peti- 
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tion  of  defendant  WellsbuTg  Electric  Light,  Heat,  &  Power 
Company  for  permission  to  change  its  system,  rates,  and  charges 
for  electricity;  permissioin  granted. 

Appearances:  0.  K.  Jacob  for  complainant;  M.  L.  Wells  for 
citizens  of  Wellsburg;  J.  P.  Brooks  for  defendant  Wellsburg 
Electric  Light,  Heat,  &  Power  Company. 

Morgan,  Commissioner:  On  March  31,  1915,  complainant, 
the  city  of  Wellsburg,  filed  with  the  Commission  its  formal  com- 
plaint against  the  Tri-State  Railway  &  Electric  Company  and 
Wellsburg  Electric  Light,  Heat,  &  Power  Company,  alleging, 
among  other  things,  that  the  city  of  Wellsburg  had,  on  the  15th 
day  of  April,  1890,  granted  a  franchise  to  the  defendant,  au- 
thorizing it  to  erect  poles,  wires,  etc.,  on  the  streets  of  the  city, 
and  to  sell  electric  lights  in  the  said  city;  that  said  defendants 
had  violated  the  laws  pertaining  to  public  service  corporations 
in  the  following  particulars: 

a.  It  had  changed  its  rates  for  the  furnishing  of  current  and 
electric  lights  to  its  customers  at  Wellsburg  without  first  giving 
notice  of  its  intention  so  to  do. 

b.  That  the  rate  or  charge  for  electricity  was  based  or  fixed 
on  a  system  termed  or  known  as  the  "connected  load," — ^the 
charge  to,  or  bill  of,  customer  being  determined  by  the  number 
of  connections  or  places  he  might  use  electricity  without  refer- 
ence to  the  total  amount  consumed,  which  practice  petitioner 
alleged  was  unjust  and  unreasonable. 

c.  That  the  minimum  rate  of  $1  fixed  by  defendant  was  un- 
reasonable. { 

d.  That  defendant  charged  a  different  rate  for  electricity  in 
other  places  than  it  charged  in  Wellsburg. 

e.  That  the  service  of  defendant  was  inadequate  and  insuf- 
ficient. 

Complainant  alleges  tibat  it  does  not  know  what  connection 
the  defendant  Tri-State  railway  company  has  with  the  other 
defendant,  and  asks  for  no  relief  against  it 

On  the  29th  day  of  May,  1915,  the  defendant  Wellsburg 
Electric  Light,  Heat,  &  Power  Company  filed  its  answer,  in 
which  it  denied  all  charges  of  unlawful  practices  made  against 
it  by  petitioner.    It  admitted  that  it  was  charging  for  electricity 
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by  the  "connected  load"  method,  but  alleged  that  said  method 
was  just  and  reasonable. 

A  petition  signed  by  a  large  n-omber  of  the  ijitizens  of  Wells- 
burg,  protesting  against  the  method  and  rates  of  the  defendant, 
was  filed  with  the  Commission* 

On  the  10th  day  of  May,  1915,  an  agreement  between  the 
complainant  and  defendant  Wellsburg  Light,  Heat,  &  Power 
Company,  asking  that  a  hearing  on  the  petition  be  continued  for 
a  period  of  sixty  days,  said  defendant  agreeing  to  submit  to  the 
Commission,  during  that  period,  a  new  schedule  of  rates  for 
electricity  for  the  city  of  Wellsburg,  was  filed  with  the  Commis- 
sion. 

The  foregoing  postponement  not  being  satisfactory  to  some 
of  the  petitioners  in  the  case,  the  Commission  ordered  that  a 
hearing  be  had  on  the  29th  of  May,  1915,  on  which  date  the 
parties  appeared,  and,  by  mutual  consent,  the  hearing  was  ad- 
journed until  July  13,  1915,  the  regular  hearing  day  of  the 
Commission.  No  one  appearing  on  said  last-mentioned  date, 
the  hearing  was  continued  on  said  date,  and  from  time  to  time 
thereafter  until  the  15th  day  of  September,  1915. 

On  the  9  th  day  of  August,  1915,  the  defendant  Wellsburg 
Electric  Light,  Heat,  &  Power  Company,  styling  itself  as  peti- 
tioner, filed  with  the  Commission  its  application  for  authority 
to  change  its  method  of  service  and  rates  from  that  of  the  "con- 
nected load"  to  the  ^T)lock^'  system. 

A  hearing  was  had  and  evidence  produced  as.  to  the  reasonable- 
ness of  said  proposed  change  of  method  of  service  and  rates  be- 
fore the  Commission  on  the  15th  day  of  September,  1915,  all 
parties  in  interest  being  represented.  Further  testimony  was 
takeii  by  defendant  at  Wellsburg,  West  Virginia,  on  the  11th 
day  of  October,  1915.  In  addition  to  the  evidence  taken  in  the 
case,  the  Commission  had  an  examination  and  inspection  of  the 
property  and  proposed  rates  of  defendant  made  by  W.  R.  Power, 
Esq.,  a  very  efficient  expert  electrical  engineer,  a  written  report 
of  which  has  been  filed  with  the  Commission. 

On  the  4th  day  of  October,  1915,  the  defendant  Wellsburg 
Electric  Light,  Heat,  &  Power  Company  filed  with  the  Com- 
mission a  more  elaborate  and  extended  schedule  of  its  rates  (in- 
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eluding  rules),  which  it  desired  to  put  into  effect,  than  that 
filed  on  August  9,  1915.  There  has  also  been  filed  with  the 
Commission  a  certificate  of  the  publisher,  showing  that  said  pro- 
posed rates  had  been  duly  published  in  the  county  of  Brooke,  as 
required  by  law. 
[After  setting  out  the  sdiedule,  the  Commissioner  continues.] 

The  defendant,  desiring  to  abandon  its  present  system  of  rates 
and  charges  for  electricity  and  to  establish  different  rates,  com- 
plainant considered  it  unnecessary  to  take  evidence  in  support 
of  its  petition. 

The  Wellsburg  Electric  Light,  Heat,  &  Power  Company  had 
a  capitalization  of  $100,000,  a  bonded  indebtedness  of  $100,000, 
and  its  property  was  assessed  by  the  board  of  public  works  of 
West  Virginia  for  the  year  1915  at  $100,000.  In  the  opinion 
of  Mr.  Scott,  general  manager  of  said  company,  and  Mr.  Power, 
electrical  engineer,  the  only  witnesses  who  testified  as  to  the 
value  of  the  property  of  said  company,  placed  its  value  slightly 
under  $100,000.  It  is  engaged  in  furnishing  electricity,  pur- 
chased by  it  from  the  West  Penn  Company,  to  the  inhabitants 
of  Wellsburg,  Follansbee,  Holiday's  Cove,  and  Weirton,  and  a 
few  additional  customers  residing  between  these  points  along  its 
line,  which  extends  along  the  Ohio  river  for  a  distance  of  about 
13  miles,  in  Brooke  and  Hancock  counties.  Total  population  of 
territory  supplied  is  approximately  12,000.  It  also  furnishes  a 
large  quantity  of  electricity  to  the  Steubenville,  Wellsburg,  and 
Weirton  Rarl\<ray  Company. 

The  total  income  of  petitioner  company  from  all  sources  for 
the  year  1914  was  $49,648.87.  The  total  expenses  for  same 
period  were  $45,883.58 ;  leaving  a  net  income  to  the  company  of 
$3,765.29.  In  1914,  it  had  522  consumers;  in  October,  1915, 
it  had  570  consumers ;  an  increase  of  48. 

It  appears  from  the  evidence  in  the  case  that  the  same  number 
of  consumers,  to  wit,  522,  tmder  the  proposed  rates,  would  yields 
slightly  less  revenue  than  under  the  "connected  load''  or  present 
system,  but  that,  wilii  the  additional  consumers,  the  proposed 
rates  would  produce  approximately  $4,500  net  revenue  per  an- 
num. It  is  impossible  to  ascertain,  with  any  d^ree  of  certainty, 
the  amount  of  revenue  that  would  be  derived  under  any  pro* 
posed  new  schedlile  of  rates  until  an  actual  test  has  been  made. 
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Under  the  proposed  rates,  the  minimum  will  be  reduced  from 
$1  to  50  cents  per  month,  which  no  doubt  will  have  a  tendency 
to  attract  new  customers,  and  it  is  not  improbable  that  the  change 
will  increase  the  revenue  considerably  more  than  that  anticipated 
by  the  defendant  company, 

[1]  Petitioner  objected  to  a  minimum  charge,  insisting  that 
each  customer  should  pay  for  the  actual  amount  of  electricity 
used,  and  no  more.  It  is  almost  universally  held  by  text- writers 
on  the  subject,  and  by  the  courts  and  commissions,  that  this  kind 
of  charge,  which  is  sometimes  called  a  readiness  to  serve  charge, 
is  not  only  justifiable,  but  a  very  proper  practice.  The  reasons 
given  for  this  kind  of  charge,  expressed  by  the  Kansas  Public 
Utilities  Commission  in  the  case  of  Landon  v.  Lawrence,  in 
P.U.R.1915E,  763,  are  worth  repeating  in  this  case: 

"The  reason  for  such  provision,"  referring  to  minimimi 
charge,  "is  so  apparent  that  it  is  not  necessary  to  do  more  than 
refer  to  it  in  a  general  way.  Whether  the  demand  for  service 
by  an  individual  consumer  may  be  great  or  small  during  a  given 
period,  the  utility  must  hold  itself  at  all  times  ready  to  furnish 
the  service  in  a  reasonable  manner  and  to  a  reasonable  extent. 
This  preparedness,  this  readiness  to  serve  is  worth  something 
to  the  consumer,  whether  he  makes  a  request  for  the  service  or 
not.  He  may  not  use  any  gas  for  a  month,  but  complainants  and 
the  distributing  system  are  expected  to  stand  ready  to  serve  him. 
He  should,  by  every  principle  of  equity,  be  held  bound  to  render 
a  fair  return.  The  utilities  have  invested  large  sun^s  in  the 
equipment  necessary  to  render  the  service,  whether  demanded  or 
not,  during  any  specified  period;  and  the  consimicr  should, 
whether  he  demands  the  service  or  not,  be  required  to  bear  a 
portion  of  this  burden." 

Other  Commissions  have  held  as  follows : 

"A  water  company  should  be  allowed  to  make  a  hiinimum 
charge  to  cover  certain  items  in  the  operating  expenses  that  bear 
little  or  no  relation  to  the  amount  of  water  consumed  and  vary 
with  the  number  of  customers,  such  as  expenses  incurred  for 
reading  meters,  carrying  accounts,  billing,  and  maintenance  of 
meters."  Pub.  Utilities  Com.,  Illinois,  Lake  Forest  v.  Lake 
Forest  Water  Co.  P.U.R.1915D,  1008. 

"The  minimum  charge  covers  certain  items  in  the  operating 
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expenses  of  electric  plants  which  bear  little  or  no  relation  to  the 
current  sold,  such  as  the  expense  of  reading  and  maintaining 
meters,  delivering  bills,  and  carrying  customers'  accounts;  and 
when  no  minimum  diarge  iB  made,  the  rates  are  therefore  dis- 
criminatcury."  Wisconsin  Eailroad  Commissian,  Be  Ladysnith 
Lighting  Co.  P.U.E.1915A,  1060. 

"A  reasonable  minimum  monthly  bill  for  electri<5  lighting  to 
consumers  who  use  little  or  no  current  in  any  one  month  is 
justifiable,  and  such  charge  should  be  based  on  the  average  cost 
of  serving  the  consumers  paying  the  minimum  bill."  Missouri 
Public  Service  Commission,  Meek  v.  Consumers  Electric  Light 
&  P.  Co.  P.U.R.1916A,  966. 

[2]  Complainant  insisted  at  the  hearing  that  electricity  was 
being  furnished  by  the  company  to  the  Steubenville,  Wellsburg, 
and  Weirton  Railway  Company  at  too  low  a  rate  as  compared 
with  the  other  customers  of  said  company,  and  that  the  railway 
company  was  not  bearing  its  just  proportion  of  the  expenses. 

The  evidence  shows  that  the  defendant  company  pays  from 
1  cent  to  1^  cents  per  kilowatt  hour  for  the  electricity  purchased 
by  it,  and  that  the  same  is  delivered  to  it  at  Wellsburg,  West 
Virginia,  and  that  it  receives  from  the  Steubenville,  Wellsburg, 
&  Weirton  Railway  Company  1^  cents  per  kilowatt  hour  for  all 
electricity  sold  to  said  railway  company ;  that  there  is  practically 
no  loss  whatever,  in  transmitting  the  current  from  the  Wellfr- 
burg  Electric  Light,  Heat,  &  Power  Company  to  the  railway 
company,  and  that,  in  addition  thereto,  the  electric  light  com- 
pany is  able  to  purchase  the  current  at  a  very  much  reduced  rate, 
by  reason  of  the  large  amount  consumed  by  the  railway  company, 
and  that  there  is  little  additional  labor  reqxdred  on  account  of 
furnishing  electricity  to  said  railway  company.  The  receipts 
of  the  defendant  company  from  current  sold  to  the  Steubenville, 
Wellsburg,  &  Weirton  Railway  Company  during  the  year  1914 
were  $20,262.90,  at  a  total  cost  to  defendant  company  of  $18,- 
329,  making  a  net  income  to  the  defendant  company  of  $1,933.90, 
or  more  than  one  half  of  the  total  net  income  of  the  defendant 
company.  In  supplying  the  other  custcHuers  of  defendant  com- 
pany, the  loss  of  current  is  very  large,  and,  in  addition  thereto, 
the  cost  of  service  is  much  greater. 

The  Commission  is  of  opinion  that  electricity  is  not  being  fur- 
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nished  to  the  Steubenville,  Wellsburg,  &  Weirton  Bailway  Com- 
pany at  too  low  a  rate  as  compared  with  that  of  the  other  oonr 
Burners  of  electricity. 

[3]  The  only  additional  objection  urged  against  the  proposed 
rates  was  against  the  first  block  in  ^^schedule  A"  of  said  rates^ 
which  provides  a  charge  of  10  cents  gross — 9  cents  net — ^for  the 
"first  25  kilowatt  hours/'  Mr.  Jacob,  counsel  for  complainant^ 
stated  at  the  hearing  before  the  Commission  that  "I  mi^t  fur^ 
ther  add  to  that,  that  our  principal  objections  to  the  rate  as  pro- 
posed is  the  fact  that  we  feel  that  the  first  block  is  too  great'' 
This  objection  has  been  met  by  the  company  consulting,  volun- 
tarily, to  a  reduction  of  1  cent  on  the  "first  30  kilowatt  hours," 
and  agreeing  to  accept  8.88  cents  gross  or  8  cents  net  for  the 
"first  30  kilowatt  hours"  for  a  period  of  six  months,  in  order  to 
ascertain  definitely  the  amount  of  revenue  said  proposed  rates 
will  yield. 

[4]  A  fair  value  of  the  property  of  defendant  company  is 
approximately  $100,000.  As  hereinbefore  stated,  the  proposed 
rates  will  not  yield,  with  the  present  number  of  oonsimaers,  over 
$4,600  net  revenue,  which  is  a  small  return  on  the  value  of  the 
property  of  defendant  company  devoted  to  the  use  of  the  public 
1^0  allowance  has  been  made  for  depreciation  of  the  plant. 

The  Commission  is  of  opinion  that  the  rates  proposed  by  the 
defendant,  Wellsburg  Electric  Light,  Heat,  &  Power  Company, 
with  the  modification  as  to  the  "first  kilowatt  hours,"  as  above 
set  forth,  are  just  and  reasonable,  and  that  said  company  should 
be  permitted  to  put  same  into  effect.  The  Commission  is  fur- 
ther of  the  opinion,  in  view  of  the  uncertainty  of  the  amount  of 
revenue  that  will  be  derived  imder  said  rates,  that  there  should 
be  kept  by  said  defendant  company,  for  a  period  of  six  months 
from  March  1,  1916,  an  account,  showing  in  detail  the  monthly 
revenue  of  the  company  from  each  class  of  servioe;  also,  the  ex- 
penses of  said  company  for  said  period ;  the  same  to  be  filed  with 
the  Commission  at  the  expiration  of  said  period. 

An  order  will  be  entered  in  accordance  with  the  views  ex- 
pressed in  the  foregoing  opinion. 

Northcott,  Chairman,  and  Dawson,  Commissioner,  concur. 
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i;fisconsin  raiuioad  commission. 

HERMAN  J.  LINDBMANN  et  aL 

i;. 

CHICAGO  &  MILWAUKEE  ELECTRIC  RAILROAD 

COMPANY  et  al. 

Return  ^  Adequacy -^  Interurban  railway  rates, 

L  Increased  interuban  railway  rates  which  will  not  amount  to 
more  than  4  per  oent  upon  th«  valuation  of  the  coihpany's  property 
cannot  be  said  to  produce  a  fair  return. 
Bates  ^Intermrhan  railwatfa '^  Comparison. 

2.  An  interurban  railway  rate  of  10  cents  to  a  certain  point  is 
not  shown  to  be  unreasonable,  by  comparison  with  a  6-cent  rate  to 
the  some  point  on  a  parallel  railway,  furnishing  better  transfer 
facilities  and  more  frequenrt  aeryioe,  where  it  apipeara  thatt  the  latter 
company  is  not  itself  earning  a  fair  return. 

Bates  —  Changes  in  schedule  where  return  is  inadequate. 

3.  The  only  changes  a  Commission  qiaty  maJce  im  Or  schedule  of 
rates  producing  an  inadequate  return  are  such  as  will  eliminate  dis- 
crimination or  render  reasonable  charges  which  are  in  themselves 
unreas<mable. 

Discrimination  ^Interurban  railtoays -^  Fare  »ones. 

4.  Differences  in  interurban  railway  rates  d^  to  inequalltiee  in 
a  5-cent  zone  fare  system  rather  than  to  differences  in  the  cost  of  the 
service  or  in  the  distances  hauled  are  imjustly  discriminatory. 

Discrimination^ Interurban    railway    rates ^ Modification    of    zone 
system,, 

5.  A  10-cent  interurban  railway  £are  to  the  first  stop  beyond  the 
limits  of  a  city  was  held  unjustly  discriminatory^  although  ba^sed  upon 
a  5-cent  zone  system  producing  fair  average  charges,  it  appearing  that 
the  stop  was  only  .76  of  a  mile  beyond  the  first  zone  limit,  and  that  the 
rate  was  the  same  to  points  at  considerable  dist^ces  beyond  in  the 
same  zone;  and  a  rate  of  6  cents  was  ordered  substituted,  on  the  basis 
of  coupon  or  strip  tickets  of  one  hundred  l-cent  coupons  for  $1  to  be 
sold  at  the  company's  ticket  offices  or  l^  mail,  the  cash  train  fare  to 
remain  10  cents. 

Discrimination -^  Interurban    railway    rates  ^^  Modification    of    aone 
system. 

6.  In  order  to  eliminate  discriminatory  features  of  a  ^-cent  in- 
terurban railway  zone  rate,  a  modified  schedule  was  ordered  based 
npon  a  5  cent  fare  to  the  limits  of  a  city  plus  a  mileage  charge  to  the 
nearest  oent  for  the  distances  to  the  various  stations  beyond,  the  rates 
between  the  outside  stations  to  be  approximately  the  difference  between 
the  rates  to  such  points  from  the  city,  the  conq>any  being  privileged 
to  charge  a  maximum  fare  of  5  cents,  such  rates  to  apply  only  where 
tickets  were  purchased  in  the  company's  offices. 
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Bates -^Interurhan  railteays  ^  Half  fares. 

7.  In  modifying  a  zone  system  of  interurbftn  railway  ratef  to  as 
'  to  permit  of  mileage  diarges  beyond  the  first-fare  zone  in  case  of  pur- 
chases of  tickets  or  coupons,  children's  half-fare  rates  were  made  one 
half  of  the  full  rates  for  either  cash,  ticket,  or  coupon. fares  respectively, 
the  company  being  allowed  the  benefit  of  the  half  cent  on  fractional 
computations,  and  being  required  to  charge  only  one  full  fare  in  case  of 
two  hall-fare  passengers  traveling  together. 

[January  26,  1916.] 

Petition  alleging  that  respondents'  interurban  railway  fares 
of  10  cents  between  points  within  the  city  of  Milwaukee  and  the 
Howard  avenue  station  were  excessive ;  informal  complaint  as  to 
the  unreasonableness  of  charges  to  other  points.  The  complaint 
as  to  unreasonableness  of  rates  as  a  whole  was  not  sustained^  but 
certain  rates  based  on  a  5-Qent  zone  system  were  held  unjustly 
discriminatory.  A  new  schedule,  fully  set  out  in  the  order,  was 
authorized  for  the  purpose  of  eliminating  such  discrimination. 

By  the  Commission:  The  petition  in  this  matter  was  filed 
July  8,  1914,  signed  by  Herman  J.  Lindemann  and  some  two 
hundred  and  ninety-three  other  alleged  residents  of  the  county  of 
Milwaukee.  The  petition  alleges,  in  brief,  that  the  respondeat 
companies  operate  an  interurban  railway  running  from  Grand 
avenue  in  the  city  of  Milwaukee  southerly  to  Grove  street  and 
the  south  city  limits  of  the  city  of  Milwaukee,  and  thence 
southerly  through  the  town  of  Lake  and  on  to  the  city  of  Chi- 
cago; that  said  companies  maintain  a  stopping  place  or  station 
about  1  mile  south  of  the  Milwaukee  city  limits,  commonly 
known  as  Howard  avenue  station,  and  that  said  companies  carry 
daily  between  the  city  of  Milwaukee  and  said  Howard '  avenue 
station  a  large  number  of  passengers  including  the  petitioners. 

Continuing,  the  petition  alleges  that  the  rate  of  fare  for  pas- 
sage between  points  on  respondents'  line  in  the  city  of  Milwaukee 
to  Howard  avenue  station  is  10  cents,  which  petitioners  are  in- 
formed and  verily  believe  is  excessive  and  contrary  to  law,  and 
that  the  rate  fixed  by  the  law  of  the  state  of  Wisconsin  is  not  to 
exceed  6  cents.  The  prayer  is  accordingly  made  that  the  re- 
spondents be  ordered  to  show  cause  why  the  rate  of  fare  from 
any  point  within  the  city  of  Milwaukee  to  said  Howard  avenue 
station  should  not  be  fixed  by  the  Commission  at  6  cents. 
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An  examination  of  the  list  of  petitioners  discloses  that  the 
larger  number  seem  to  be  residents  of  the  southern  part  of  the 
city  of  Milwaukee,  comparatively  few,  apparently,  being  resi- 
dents along  respondents'  line  south  of  the  Milwaukee  city  limits 
or  in  the  neighborhood  of  the  Howard  avenue  station. 

Hearing  in  the  matter  was  held,  pursuant  to  notice,  at  Mil- 
waukee, August  26,  1914.  Lorenz  &  Lorenz  "by  Fred  C.  Lorenz 
appeared  for  petitioners,  and  Bull  &  Johnson  by  Mr.  Bull  for 
the  respondents. 

The  testimony  given  at  the  hearing  showed  that  a  5-cent  zone 
system  of  rates  was  in  force  on  respondents'  line.  The  limit  of 
the  city  fare  zone  was  Oklahoma  avenue  along  which  the  Mil- 
waukee city  limits  run.  The  second  zone  extended  from  Okla- 
homa avenue  to  College  avenue,  a  distance  of  about  4  miles. 
Howard  avenue  station  is  the  first  stop  south  of  Oklahoma 
avenue  and  thus  the  northernmost  stop  in  the  second  zone.  This 
station  was  held  to  be  about  three  quarters  of  a  mile  south  of 
Oklahoma  avenue  and  about  one  quarter  of  a  mile  north  of 
Howard  avenue  crossover;  the  reason  for  the  intermediate  loca- 
tion of  the  station  is  to  avoid  the  high  fill  and  deep  cut  on  the 
respondents'  line  in  that  vicinity. 

[1,  2]  Testimony  by  petitioners'  witnesses  was  given  com- 
paring the  rates  and  facilities  on  the  respondents'  line  with  those 
on  the  Tippecanoe  line  of  the  Milwaukee  Electric  Eailway  & 
Light  Company  and  Milwaukee  Light,  Heat,  &  Traction  Com- 
pany, which  runs  parallel  with  respondents'  line,  about  half  a 
mile  distant  and  as  far  south  as  Bolivar  avenue.  Statements 
were  made  to  show  that  the  fare  between  Howard  avenue  and 
Milwaukee  on  this  parallel  line  was  6  cents  with  the  privil^e 
of  transfer  to  any  part  of  Milwaukee,  and  that  the  cars  ran 
every  twenty  minutes,  while  Ihe  fare  on  respondents'  line  was 
10  cents,  almost  no  transfer  privileges  were  given,  ^nd  the  local 
cars,  which  alone  stop  at  Howard  avenue  station,  ran  about  once 
in  two  hours. 

Testimony  was  oflFered  that  there^  existed  considerable  subur- 
ban development  along  the  Tippecanoe  line,  but  none  along  re- 
spondents' line  of  importance,  the  higher  fare  and  poorer  service 
retarding  settlement  and  making  the  sale  of  real  estate  to 
prospective  settlers  almost  impossible.  The  unfavorable  con- 
ditions on  respondents'  line,  it  was  also  said,  caused  persons 
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living  near  it  to  usually  walk  about  a  half  mile  to  the  Tippe- 
canoe line  in  order  to  secure  transportation. 

Further,  in  regard  to  service,  one  of  petitioners'  witnesses 
stated  that  cars  were  not  infrequently  late,  though  the  testimony 
of  another  was  to  tiie  opposite  eflFect.  Some  complaint  was  made 
about  differences  in  grade  between  respondeaits'  track  and  the 
surrounding  territory,  and  the  inf requency  of  service  at  Howard 
avenue  station  seemed  the  ground  of  cousid^able  dissatisfaction. 

A  brief  on  behalf  of  petitioners  was  submitted  by  Lorenz  & 
Lorenz  on  December  14,  1914,  re-emphasizing,  for  the  most  part, 
the  points  brought  out  in  the  testimony. 

On  March  15,  1915,  a  new  passenger  rate  tariff  was  issued 
by  respondent  which  became  eflFective  April  15,  1915.  This 
schedule,  besides  doing  away  with  various  reduced  round  trip 
and  ticket  rates,  made  two  5-cent  zones  out  of  the  zone  extending 
from  Oklahoma  avenue  to  College  avenue,  which  was  about 
4  miles  long,  and  the  longest  on  respondents'  litte  in  Wisconsin 
outside  of  the  Milwaukee  city  zone.  Layton  avenue  was  made 
the  southern  boundary  of  the  zone  in  which  Howard  avenuei  sta- 
tion is  located,  so  that  the  comparative  discrimination  against 
Howard  avenue  is  not  now  as  great  as  when  its  fare  from  Mil- 
waukee was  10  cents  with  the  same  fare  to  College  avenue  over 
3  miles  beyond. 

Following  the  issuing  of  this  new  tariff  a  number  of  informal 
complaints  were  received  by  the  Commission*  To  illustrate  the 
difficulties  of  the  5-cent  zone  system  under  which  respondent 
operates,  two  of  these  may  be  briefly  suimnaxized  here  as  fol- 
lows : — 

First,  a  complaint  that  the  respondent  charges  as  much  as  5 
cents  per  mile  for  local  distances,  for  example^  the  charge  to 
Rawson  avenue  being  20  cents,  when  only  1  mile  beyond  College 
avenue,  which  is  15  cents,  and  the  charge  from  College  avenue 
to  Bolivar  avenue  being  10  cents  for  2^  miles. 

Second,  a  complaint  from  the  secretary  of  a  meeting  of  patrons 
of  the  line  complaining  generally  about  the  increased  rates  and 
more  specifically  about  the  rate  of  15  ^^its  to  College  avenue 
without  transfers  as  compared  with  the  rate  alleged  to  exist  on 
the  Milwaukee  Light,  Heat,  &  Traction  Company  which  was  said 
to  be  8  cents,  but  which  ranges  from  9  to  11  cents  in  fact,  with 
transfers,  and  the  rate  from  Grange  avenue  to  BoUvar  avenue,  or 
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10  cents  for  the  distance  of  1^  miles.  It  was  said  that  the  people 
in  the  region  consider  the  rates  a  holdup  and  that  the  company 
does  not  need  the  increase. 

An  informal  complaint  was  also  made  in  regard  to  the  inr 
creastd  rates  between  Baoine  and  Kenosha. 

In  considering  the  petition  in  this  matter,  and  in  view  of  the 
informal  complaints,  the  Commission  has  made  an  investigation 
of  the  rates  along  the  entire  line  in  Wisconsin.  On  the  recom- 
mendation of  the  Commission,  the  respondent  has  installed  a  re- 
duced-rate commutation  ticket  between  Racine  and  Kenosha, 
where  the  increase  effective  April  15,  1916,  was  especially 
large.  Further  consideration  will  be  given  herein,  in  connection 
with  the  discussion  of  the  reasonableness  of  the  fare  to  Howard 
avenue,  to  the  advisability  of  recommending  further  alterations 
in  the  now  existing  rate  schedules. 

An  element  of  basic  importance  in  judging  of  the  reasonable- 
ness of  rates  is  the  cost  of  the  service  rendered  in  exchange  for 
the  rates  under  consideration,  and  the  return,  if  any,  received  by 
those  engaged  in  furnishing  the  service  for  the  capital  and  man- 
agerial services  devoted  thereto.  We  have  therefore  drawn  up 
income  accounts  for  the  respondents'  interurban  line  in  Wiscon- 
sin, for  the  entire  line,  and  for  the  related  city  line  in  Milwaukee. 
No  final  determination  of  fair  vahie,  nor  detailed  examination 
of  earnings  and  expenses  or  of  their  apportionment  has  been 
made,  nor  do  we  believe,  for  reasons  which  will  hereinafter  ap- 
pear, that  it  will  be  necessary  to  do  so.  The  total  cost  of  repro- 
duction new  has  been  used  as  the  basis  for  judging  the  rate  of 
return.  For  the  Wisconsin  section  of  the  interurban  line  and 
the  Milwaukee  city  line  the  appraisal  of  the  Commission  is  used. 
No  appraisal  has  been  made  by  us  of  the  property  of  respondent 
in  Illinois,  and  recourse  was  therefore  had  to  an  appraisal  of  this 
section  by  the  Byllesby  Company.  After  making  certain  modi- 
fications in  the  percentage  additions  for  overhead  charges,  eta, 
designed  to  make  these  conform  with  the  percentages  used  by 
this  Commission,  the  Byllesby  appraisal  for  the  Illinois  section 
was  added  to  the  appraisal  of  the  Wisconsin  section  to  obtain  a 
valuation  for  the  entire  line. 

The  earnings,  operating  expenses,  and  taxes  are  given  as  re- 
ported by  the  companies  with  the  exception  of  the  reserve  to  cover 
depreciation,  for  which  latter  (though  a  cost  which  will  have  to 
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be  paid  ultimately  as  truly  as  any  other  oost)  the  companies  have 
not  made  regular  provision.  This  reserve  is  computed  by  the 
Commission  on  the  "2  per  cent  sinking  fund  plan."  The  per- 
centages used  are  derived  from  experience  with  other  electric 
railways  operating  imder  similar  conditions.  The  relatively  high 
percentage  for  the  city  railway  is  due  largely  to  the  fact  that  it 
owns  no  power  plant  or  cars^  and  therefore  a  predominance  of 
its  property  is  such  as  depreciates  rapidly. 
The  income  accounts  thus  drawn  up  follow  :->- 

TENTATIVE  SUMMARY  INCOME  ACCOUNTS. 

For  Tears  Ended  June  1913  to  1916. 

Chicago  &  Milwaukee  Electric  Railroad  Company. 

Inierurban  Sytterh. 

WlacoiMin  Seotlon 


1918 

1914 

1915 

BeTeDoet • 

•  812.979 

211.901 
17,200 

82.171 

gU.273 

1.707 

2,628.389(2) 

0.07 

•  828,897 

215.092 

18,750 

82.171 

816.013 

7.824 

2,^28,339(2) 

0.29 

f  820,241 

OperatiDff  ezpensefl 

224.153 

Taxes 

20,000 

Depreciation  (1) 

88.252 

Total  expensea , 

827.405 

SurpIuB  lor  returns 

7.164* 

Cost  of  reprodactloD Dew. 

2,561,599(3) 

Per  cent  return 

0.29* 

Sntiie  Line 


1913 


1914 


1915 


Revenues 

Operating  expenses 

Taxes 

Depreciation  (1) 

Total  expenses 

Surplus  for  returns 

Oost  of  reproduction  new 
Percent  return 


•  957,986 

600.093 

52.000 

248.472 

900.565 

67.871 

7.645.295(4) 

0.75 


8  953.679 

599,496 

54.500 

248.472 

902.468 

61.211 

7,645.295(4) 

0.67 


I  9a.081 

613.930 

55.500 

249,563 

918.983 

22,098 

7.678.555(4) 

0.29 


Chicago  &  Milwaukee  Electric  Railway  Company. 
Milicaukee  City  System, 


1913 


1914 


1915 


Bevenues 

Operating  expenses 

Taxes < 

Depreciation  (1) 

Total  expenses 

Surplus  for  returns 

Cost  of  reproduction  new 
Per  cent  return 


•  60,466 
54.387 
2,350 
12,728 
69.415 
11,041 
281.426(2) 
0.77 


•  82.807 
66,918 
2.900 
12.728 
72,576 
10.281 
231.426(2) 
4.42 


8  70.639 

55.787 

8,600 

12,976 

72.363 

1,724« 

235.926(3) 

0.78* 


•  Deficit. 

1  Computed  at  3.25%  of  total  eost  of  reprodnctioii  new  for  intenirban 
aystem  and  5.5%  for  city  system. 

2  As  of  June  30,  1913.  * 
8A8  of  June  30,  1914. 

4  Value  of  Illinois  section,  as  per  report  of  the  Byllesby  Company,  of  May 
27,  1912,  with  modifications,  plus  value  of  Wisconsin  section. 
P.U.R.1916C. 


Digitized  by 


Google 


LINDEMAKN  ▼.  CHICAGO  &  M.  B.  R.  00.  271 

The  foregoing  income  acoounts  show  that  the  Wisconsin  sec- 
tion of  the  interorban  line  has  not,  within  the  last  three  years, 
paid  as  much  as  a  third  of  1  per  cent  on  the  value  given,  and  for 
the  last  year  an  operating  deficit  is  showzL  Similar  income  ac- 
counts drawn  up  for  the  years  1909  to  1912  inclusive  show  that 
substantially  the  same  condition  prevailed  during  that  period. 
The  entire  line  is  but  slightly  better  off  than  the  Wisconsin  sec- 
tion, the  return 'never  reaching  more  than  f  of  1  per  cent  and 
dropping  materially  in  liie  last  year.  The  statem^its  for  the 
Milwaukee  Oity  System  show  a  somewhat  better  return  in  1913 
and  1914  than  existed  on  the  interurban  line  though  quite  inade- 
quate. In  1915  an  operating  deficit  appears,  earnings  having  de- 
creased materially. 

In  view  of  the  foregoing  statements  it  is  apparent  that  the 
entire  business  has  not  been  earning  a  fair  return,  and  it  does 
not  seem  likely  that  any  alterations  which  might  be  made  in  ihe 
companies'  apportionments  of  earnings  and  expenses  would  lead 
to  any  other  conclusion  than  that  the  Wisconsin  interurban  line 
of  respondent,  on  which  the  fares  complained  of  are  in  operation, 
has  not  earned  a  fair  return. 

The  question  is  then  presented  whether  the  increased  rates  ef- 
fective April  15, 1915,  may  be  expected  to  produce  a  fair  return. 
Assuming  that  traffic  remained  undinxinished  after  the  increase, 
a  highly  improbable  assumption,  it  does  not  appear  that  an  in- 
(grease  in  the  revenues  of  the  Wisconsin  section  of  the  interurban 
Hne  of  more  than  30  per  cent  could  be  expected.  With  such 
an  increase  net  earnings  would  not  have  averaged  as  mudi  as  4 
per  cent  on  the  valuation,  a  return  entirely'  inadequate;  It  there- 
fore appears  that  the  increased  rates  can  as  a  whole  hardly  be 
deemed  unreasonable  from  the  standpoint  of  the  income  acootmt. 

As  previously  noted,  much  was  said  at  the  hearing  comparing 
respondetLts*  line  with  the  parallel  Tippecanoe  line  of  the -Mil- 
waukee Light,  Heat,  &  Traction  Company,  all  to  the  advantage 
of  the  Tippecanoe  *line  with  convenient  access  to  cars,  low  fares, 
and  frequent  service.  Petitioners  testified  that  there  had  been 
much  suburban  development  along  the  Tippecanoe  line  due  to 
these  favorable  conditions  while  service  was  retarded  along  re- 
spondents' line  due  to  unfavorable  conditions.    Apparently  the 

statement  of  petitioners'  attorney,  that  respondents'  line  does  not 
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pay  because  (it  improper  operation  and  servioe,  had  reference  to 
the  comparative  service  rendered  by  the  Tippecanoe  line. 

The  Tippecanoe  line  was  constructed  oome  twenty-two  years 
ago  fdlowing  the  giving  of  a  bonus  of  about  $27,000  by  adjacent 
landowners,  and  from  that  time  until  early  in  1914  compara- 
tively frequent  service  has  been  given,  and  nothing  in  addition 
to  the  city  fare  has  been  charged  for  passage  to  the  end  of  the 
line.  Petitioners'  testimony  was  to  the  effect  that  construction 
of  respondents'  line  in  the  region  of  Howard  avenue  was  com* 
nctenced  eight  years  ago,  and  a  charge  in  addition  to  the  city  fare 
has  been  made.  Under  these  conditions  it  is  natural  that  the 
territory  along  the  Tippecanoe  line  should  be  more  developed  in 
a  suburban  way  than  that  along  the  respondents'  ,lina 

It  will  ther^ore  be  of  value,  in  view  of  the  stattoient  of  peti- 
tioners' counsel,  to  note  what  has  been  the  financial  success  of 
the  Tippecanoe  line.  In  the  case  Dravo  v.  Milwaukee  Electric 
R  &  Light  Ca  (1914)  15  Wis.  R.  C.  E.  330,  352,  consideration 
is  given  to  income  accounts  of  the  Tippecanoe  lin^  and  it  will  be 
there  noted  that  the  operation  of  this  line  from  1898  to  the  pres^ 
ent  has  resulted  in  a  large  deficit  even  if  the  earnings  be  credited 
with  interest  upon  the  bonus  paid.  It  further  appears  from  the 
income  accounts  there  sxunmarized  that  the  deficits  have  not 
been  diminishing  in  recent  years,  and  also  that  even  if  the  present 
suburban  fare  had  been  charged  in  addition  to  the  city  fare  on 
that  line  during  these  years,  and  traffic  had  been  undiminished^ 
material  deficits,  at  least  below  fair  return^  would  nevertheless 
have  occurred. 

Comparison  may  also  be  made  with  the  total  income  accounts 
of  the  Milwaukee  Light>  Heat,  &  Traction  Company  which  oper- 
atjss  an  extensive  systan  of  suburban  and  interurban  lines  out  of 
Milwaukee  connected  with  the  city  lines  of  the  Milwaukee  Elec- 
tric Railway  &  Light  Company.  These  are  shown  for  the  years 
1912  to  1914  inclusive  in  Woehsner  v.  Milwaukee  (1916)  16 
Wis.  R  C.  R.  724,  746.  It  there  appears  that  the  Milwaukee 
Light,  Heat,  &  Traction  Company  earned  2.16  per  cent  return 
in  1912,  3.17  per  cent  in  1913,  and  2.28  per  cent  in  1914. 

From  these  comparisons  it  seems  obvious  that  unprofitable- 
ness of  suburban  and  interurban  business  near  Milwaukee  is  not 
confined  to  respondents'  line  only,  npr  can  it  be  taken  as  due,  in 
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liie  large,  to  infrequei^t'seirvicei  a  graded  iatwkf  or  extra  fares  for 
suburban  travel. 

Without  passiag  upon  the  mattere  of  serviee^  we  may  point  out 
that  the  uae  of  a  graded  track  and  the  rmming  of  through  trains 
is  the  nature  of  the  eiiendoe  rendered  bj  respondents.  Fast  through 
serviee  for  long  rides  is  needed  as  weU  as  local  aervioe*  The 
larger  part  of  the  traffic  on  respondents'  Uira  appears  to  be  long 
distance  traffic,  and  to  aocommodate  it  fast  schedules  are  re- 
quired. To  maintain  such  schedules  through  trains  making  only 
the  important  st(^  are  necessary.  The  policy  of  running  such 
trains  on  interurban  roads  has  been  upheld  by  the  Commission 
'  in  the  cases  Chnomast^r  y*  Milwaukee  !Iforthem  B.  Co»  (1912) 
8  Wis.  R.  0.  R  734,  754;  (1915)  16  Wis.  R.  0.  R.  6,  and  h 
appears  that  the  situation  here  seems  to  equally  justify  through 
traina.  The  buildit^  of  the  lise  oh  private  right  of  way,  and 
grading  it  to  get  a  ler^el  track,  is  necessary  for  first-class  throng 
service,  and  the  ineoxtvenience  thereby  caused  to  local  passen-* 
gers  appears  to  be  more  than  counterbalanced  by  the  greater 
oonvenience  to  through  passengers. 

[3]  In  view  of  the  piieceding  discussion  it  seems  dear  that 
any  change  in  rates  whidx  may  now  be  ordered  can  only  be  made 
in  the  direction  of  eliminating  discriminatory  features  as  be- 
tween Howard  avenue,  and  other  stops  on  re^Mmdents^  line  and 
parallel  lines^  or  changing  rates  which  seem  unreasonable  in 
themselves. 

[4, 5]  There  is  much  force  in  petitioners'  contention  that  the 
rate  between  Howard  avenue  and  Milwaukee  is  nnreasonable  as 
judged  by  eftidi  testa  as  these.  The  dharge  of  10  cents  for  rides 
whidi  will  probably  average  clo^  to  6  miles  does  not  seem  so  high 
as  to  be  unreas<mabie  on  the  ground  of  boing  extortionate,  but 
the  5-cent  zone  systooa.  neeesaarily  contains  discriminatory  fea- 
tures. Five  cents  seems  to  be  too  large  a  unit  on  which  to 
compute  zone  farea  and  satisfy  the  ideas  of  justice  as  between 
etop%  held  by  the  a^cpra^  passenger*  The  many  difficulties  of 
the  systmi  are  illustrated  in  the  ^'Milwaukee  Suburban  &  Inter^ 
urban  Fare  Cases''  Setunieder  v.  Milwaukee  Li^t,  Heat,  &  Trac- 
tion Co.  (1914)  13  Wifi<  R.  0.  R.  475.  In  that  case,  as  a  result 
of  numerouA  ^^omq^lainta  and  in  response  to  a  petiti<ni  of  the  oom- 
panics  oonoemed,  a  c^^bined  ^s^ent  zone  aiMl  mileage  fare  sya- 
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tern  was  authorized  for  the  lines  of  the  Milwaukee  Light,  Heat, 
&  Traction  Company. 

The  discriminatory  features  of  the  5-oent  zone  system  do  not 
always  constitute  xmreasonable  and  unjust  charges  in  violation 
of  the  statutes,  but  they  at  least  approach  it  and  may  in  some 
cases  be  such.  Howard  av^iue,  0.7&  of  a  mile  from  the  city 
limits,  paid  the  same  rate,  at  the  time  of  the  hearing,  as  Bolivar 
avenue,  1.55  miles,  Layton  avenue^  2  miles,  Grange  avenue,  8 
miles,  Denster^s  crossing,  3.47  miles,  and  College  avenue^  4.02 
miles.  There  is  much  of  an  element  of  injustice  in  this,  and  even 
though  the  new  tariff  filed  last  April  raised  the  rate  to  Grange, 
Denster's,  and  College  stops,  a  considerable  element  of  injustice 
still  appears  against  Howard  avenue,  as  compared  with  other 
points  on  respondents'  line. 

Distance  is  an  importi^nt  element,  and  the  rates  to  suburbs 
at  approximately  equal  distances  should  not  vary  greatly.  The 
territory  in  the  neighborhood  of  Howard  avenue  is  much  the 
same  in  nature  as  conraderable  other  territory  about  Milwaukee 
to  which  materially  lower  rates  from  Milwaukee  apply,  and  it 
must  compete  with  this  territory  for  suburban  settlement.  Large 
differences  in  transportation  costs  make  tiiis  competition  unequal, 
and,  wh^i  such  differences  are  not  based  in  particular  on  dif- 
ferences in  the  cost  of  service  or  distance  hauled,  make  it  un- 
fair. The  differences  here  appearing  against  Howard  avenue 
are  due  to  the  inequalities  of  the  5-cent  zone  system,  and  not, 
it  would  appear,  to  any  particular  differences  in  the  cost  of  serv- 
ice or  the  distance  to  Howard  av^iue. 

For  reasons  such  as  discussed  it  is  the  opinion  of  Ae  Conunis- 
sion  that  the  fare  between  Howard  avenue  station  and  Milwaukee 
on  respondents'  line  should  be  reduced.  The  present  fare  of  5 
cents  for  the  city  component  of  such  a  ride  seems  reasonable  in 
itself,  and  in  view  of  respondents'  financial  condition  seems  as 
low  as  can  be  demanded.  The  present  city  fare  limit  of  Okla- 
homa avenue,  which  is  also  the  dty  limits^  seems  the  k)gical 
single  fare  point  It  is  true  that  the  limit  b  further  south  on 
both  the  South  Milwaukee  and  Tippecanoe  lines  of  the  Mil- 
waukee Light,  Heat,  &  Traction  Company,  bmt  the  extensions 
there  were  made  on  account  of  long  established  conditions  and 
the  nature  of  the  territory,  Dravo  v.  Mihraukee  'Electric  R  & 

P.U.R.1916C. 


Digitized  by 


Google 


LINDEB4ANN  ▼.  CHICAGO  &  M.  E.  R.  CO.  275 

Light  Co.  (1&14)  15  Wis.  R  0.  R  880.  Ko  similar  estab- 
lished conditioiis  exist  in  the  instant  case,  and  the  territory  be* 
yond  Oklahoma  avenue  is  not  what  would  be  considered  city 
territory. 

According  to  the  approximate  distance  from  Milwaukee  to 
Howard  avenue  a  ehaige  of  6  cents  between  these  points  would 
appear  just  and  reasonable  on  the  basis  of  coupon  or  strip  tickets 
of  one  hundred  1-eent  coupcmB  for  $1  sold  at  the  companies' 
ticket  offices  or  by  mail.    The  cash  train  fare  to  remain  10  cents. 

[6]  Mention  has  already  been  made  of  the  fact  that  several 
informal  complaints  have  been  received  by  the  Commission  from 
patrons  of  respondents*  line  at  other  points  than  Howard  avenue, 
complaining  against  the  rates  now  in  effect,  and  in  some  cases 
asking  the  Commission  to  take  formal  action  in  the  matter.  On 
the  Commission's  suggestion  formal*  action  on  these  complaints 
has  been  postponed  pending  an  att^npt  to  settle  the  difficulties 
without  the  necessity  of  formal  proceedings.  A  reduced  rate 
commutation  ticket  has  already  been  instituted  between  Racine 
and  Kenosha  in  response  to  one  complaint.  Most  of  the  com- 
plaints, however,  involve  the  inequalities  of  the  5-cent  zone  sys- 
tem generally,  and  in  so  far  as  they  do  this-  are^  in  our  opinion, 
justified.  These  cannot  be  fully  satisfied  unless  the  S-^etat  zone 
system  is  modified.  With  this  object  in  view  the  Commission 
has  constructed  a  proposed  new  rate  schedule  for  the  Wisconsin 
section  of  the  respondents'  line  which  will  be  authorized.  This 
schedule  follows  the  lines  suggested  in  determining  a  reasonable 
rate  for  Howard  avenue.  The  rate  from  Milwaukee  to  every 
point  on  the  line  in  Wisconsin  is  computed  at  5  cents  to  Oklst^ 
homa  avienue  plxis  2  cents  per  mile,  to  the  nearest  cent,  for  the 
distance  from  Oklahoma  avenue  to  the  point  in  question.  Be- 
tween any  two  points  neither  of  which  is  in  Milwaukee  the  rate 
provided  is  approximately  the  difference  between  the  rates  to 
such  points  from  Milwaukee,  A  minimum  fare  of  6  cents  is 
permitted. '  The  schedule  thus  outlined  is  quite  similar  in  gen- 
eral to  that  now  in  force  on  the  interurban  lines  of  the  Milwaukee 
Light,  Heat,  &  Traction  Company,  and  seems  to  be  the  fairest 
form  of  schedule. 

As  in  the  case  of  the  fare  to  Howard  avenue,  on  account  of  the 
difficulty  and  time  consumed  in  making  change  on  the  cars  it  is 
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deaned  advisable  to  permit  respondent  to  add  ittffici^it  in  the 
case  of  a  caA  train  fare  to  make  it  a  muitiple  of  6.  Wlien  tickets 
are  purchased  at  the  companies'  offices  or  when  fares  are  paid  by 
the  1-cent  coupon  tickets,  mentioned  in  the  discussion  of  the 
fares  to  Howard  avenue,  the  mileage  rates  will  apply-  This  ar- 
rangement has  the  added  advantage  that  in  the  ease  of  most  fares 
it  will  offer  inducement  to  the  purchase  of  trip  tickets  wherever 
ticket. offices  are  available,  or  of  coupon  tickets  by  frequent  rid* 
ers,  thus  securing  the  administrative  advantage  and  convenience 
of  ticket  fares  while  at  the  same  time  maintaining  the.  minimum 
rate  of  2  cents  par  mile  to  which  the  respcmdent  appears  enti- 
tled. 

[7]  Children's  fares  are  not  altered  in  the  recommended  rates 
except  tJiat  it  is  deemed  inadvisable  to  raise  their  fares  to  a 
multiple  of  5  when  trip  tickets  or  coupon  tickets  are  used,  and 
except,  also,  that  it  is  deemed  advisable  to  permit  two  half -fare 
passengers  riding  together,  in  cases  where  the  full  fare  ends  in 
an  odd  number,  to  ride  on  one  full  fare. 

The  rate  schedule  as  thus  outlined  constitutes  a  general  and 
material  increase  as  compared  with  the  sdiedule  in  effect  prior 
to  April  15,  1915,  and  as  previously  pointed  out  the  respond- 
ents apparently  are  entitled  to  such  increase.  Comparing  the  au- 
thorized schedule  with  Hie  one  now  in  force,  the  average  level 
of  through  fares  would  remain  approximately  as  at  present. 

Comparing  the  proposed  cash  train  fares  with  the  present 
cash  or  ticket  fares  as  between  all  points  in  Wisconsin,  it  will  be 
seen  that  in  a  great  majority  of  cases  practically  no  change  is 
mada  A  considerable  number  of  the  differences  are  slight  re- 
ductions. As  between  the  more  important  points  the  proposed 
single  or  coupon  ticket  fares  are  proportionately  small  increases 
over  the  present  25-ride  tick^  fare,  thou^  as  between  all  points 
the  increases  and  decreases  are  about  evenly  divided. 

The  fare  as  authorized  between  lulilwaukee  and  State  Line 
station  is  80  oents  for  a  cash  train  fare  and  76  cents  for  a  ticket 
fare  as  compared  with  the  present  ca^  iare  of  80  cents  and 
25-ride  ticket  fare  of  73.6  cents.  As  Winthrop  Harbor,  Illinois, 
is  the  southern  boundary  of  the  present  5-cent  'zone  within  which 
State  Line  station  is  situated,  it  would  appear  that  the  proposed 
fares  in  Wisconsin  need  not  interfere  with  tiie  fare  provided  for 
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by  the  tariff  of  April  16, 1Q15,  between  Milwaukee  and  paints  in 
Illinois.  The  same  ia  true  £or  fares  between  Baoine  and  Kenosha 
and  points  in  Illinois.  For  rides  between  a  few  less  important 
points  in  Wisconsin  and  points  in  Illinois  decreases  of  1  and  3 
cents  may  be  necessary  on  account  of  the  possibility  of  working 
a  lower  combination  of  local  fares. 

OKDER. 

A.  It  is  therefore  ordered  that  the  Chicago  &  Milwaukee  Elec- 
tric Railroad  Company  and  the  Chicago  &  Milwaukee  Electric 
Railway  Company  discontinue  their  present  rates  of  fare  for  pas- 
senger service  between  Howard  avenue  station  and  Milwaukee, 
and  substitute  in  place  thereof  the  following  rates  of  fare  deemed 
just  and  reasonable  as  provided  in  chap.  862,  Laws  of  1905,  and 
acts  amendatory  thereto: — 

1.  A  charge  of  10  cents  in  case  of  a  cash  fare  paid  on  the  cars 
or  a  charge  of  6  cents  each  way  in  case  of  a  fare  paid  by  a  one- 
way or  round-trip  ticket. 

2.  There  shall  be  sold,  through  ticket  agents  or  by  mail,  cou- 
pon or  strip  tickets  of  one  hundred  coupons  for  $1,  six  of  which 
coupons  shall  be  good  for  the  payment  of  any  fare  between 
Howard  avenue  station  and  Milwaukee. 

3.  The  half -fare  rates  for  a  cash  fare  paid  on  the  train  or  for 
a  ticket  or  coupon  fare,  between  Howard  avenue  station  and 
points  within  the  city  of  Milwaukee,  shall  be  one  half  the  full- 
fare  rates  for  cash  train  or  ticket  or  coupon  fares  respectively. 
When  such  a  fare  would  include  half  a  cent  a  full  cent  shall 
be  charged  therefor,  provided,  however,  that  two  half-fare  pas- 
sengers traveling  together  shall  be  permitted  to  ride  on  one  full 
ticket  or  coupon  fare. 

4.  Any  passenger  paying  a  fare  as  herein  prescribed  shall 
be  entitled  to  the  usual  transfer  privileges  with  the  Milwaukee 
Northern  Railway  Company.  Passengers  presenting  transfers 
from  the  Milwaukee  Northern  Railway  Company  shall  be  per- 
mitted to  ride  to  Howard  avenue  station  for  one  1-cent  coupon 
of  5  cents  cash  additional,  with  the  additional  charge  for  half- 
fare  passengers  computed  as  indicated  hereinbefore. 

5.  Nothing  in  this  order  contained  shall  be  construed  as  af- 
fecting the  respondents'  present  rates  and  regulations  for  the 
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transportation  of  baggage,  bicycles,  baby  carriages,  dogs,  or 
corpses ;  or  the  rates  for  chartered  car  service  for  which  the  basic 
rate  loay  be  taken  at  the  cash  train  fare;  or  Ae  regulations  re- 
lating to  age  limits  for  free  and  half -fare  pasi^ngers ;  or  the  rates 
for  anything  other  than  the  transportation  of  passengers  between 
the  points  indicated. 

6.  Thirty  days  is  deemed  sufficient  time  within  which  to  put 
the  rates  herein  ordered  into  effect. 

B.  It  is  further  ordered  that  the  Chicago  &  Milwaukee  Electric 
Railroad  Company  and  the  Chicago  &  Milwaukee  Electric  Rail- 
way Company  discontinue  their  present  rates  of  fare  for  passen- 
ger service  within  the  state  of  Wisconsin  with  the  exception  of 
local  service  rendered  by  Milwaukee  city  cars,  the  25-ride  tickets 
and  any  local  service  rendered  within  the  city  of  Milwaukee,  and 
to  substitute  in  place  thereof  the  following  rates  of  fare  deemed 
just  and  reasonable  as  provided  in  chap.  362,  Laws  of  1905,  and 
acts  amendatory  thereto : — 

1.  For  passenger  service  between  points  in  the  city  of  Milwau- 
kee and  other  points  in  Wisconsin  the  fare  shall  be  5  cents  to 
Oklahoma  avenue  plus  2  cents  per  mile,  to  the  nearest  cent,  on  the 
mileage  computed  from  Oklahoma  avenue,  adding  sufficient  when 
necessary,  in  case  of  a  cash  fare  paid  on  the  trains,  to  make  such 
fare  a  multiple  of  5.  The  cash  on  train  and  mileage  fares  thus 
computed  upon  the  distances  filed  with  the  Commission  are  as 
follows : — 
P.UJR.19i«0. 
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Oitsh 

M0e8 

train  *are 

in  cents 

0.00 

5 

0.76 

10 

1.56 

10 

2.00 

10 

3.00 

16 

3.47 

16 

4.02 

15 

5.06 

15 

6.16 

20 

6.69 

20 

7.22 

20 

7.84 

25 

9.37 

25 

10.47 

30 

11.48 

30 

,  12.65 

30 

13.63 

35 

14.70 

35 

15.78 

40 

16.44 

40 

16.93 

40 

17.35 

40 

17.84 

45 

18.88 

45 

19.45 

46 

20.89 

50 

21.29 

50 

22.02 

50 

23.06 

65 

24.11 

55 

24.89 

65 

25.59 

60 

27.70 

60 

28.70 

65 

29.39 

65 

30.94 

70 

32.25 

70 

38.25 

76 

34.26 

75 

35.26 

80 

Ticket  fare 
in  cents 


Oklahoma  Ave 

Howard  Ave.  Station  . . . 

Bolivar  Ave 

Layton  Ave 

QtaDge  Ave 

Denster's  Crossing 

College  Ave 

Rawson  Ave 

Drexel  Boulevard 

So.  Milwaukee  Road 

Paetz  Road 

CarroUville 

Oakwood  Road 

County  Line 

7Mile  Road 

6Mile  Road 

6  Mile  Road 

4Mile  Road 

3  Mile  Road 

Camper's  Road 

Rapids  Road 

Horlicksville  Road 

Racine  Gold  Club 

Middle  Road 

Racine  Station 

Asylum  Avenue  ......... 

Spring  Park 

Kinkert  Road 

County  Line 

Berryville 

Bose  Road 

Birch  Road 

Burlington  Road 

Grand  Ave 

Kenosha  Station 

Anderson  Park 

Bain  Road  or  S.  Kenosha 

McKeown  Road 

Tobin  Road 

State  Line 


5 

6* 

8 

9 
11 
12 
13 
16 
17 
18 
19 
21 
24 
26 
28 
30 
32 
34 
37 
38 
39 
40 
41 
42 
44 
47 
48 
49 
51 
53 
55 
56 
60 
62 
64 
67 
70 
72 
74 
76 


*  Competitive  rate  with  Milwaukee  Light,  Heat,  &  Traction  Co. 

2.  For  passenger  service  between  any  two  points  in  Wisconsin 
neither  of  which  is  north  of  Oklahoma  avenue,  the  fare  shall  be 
the  difference  between  the  through  mileage  fares  from  Milwaukee 
to  such  points  to  the  nearest  cent,  subject  to  the  same  provision  in 
r^ard  to  cash  train  fares  as  set  forth  in  §  1.. 

3.  For  passenger  service  between  Harrison  street  station  and 
any  point  south  thereof,  the  fare  shall  be  equal  to  the  mileage  fare 
between  Oklahoma  avenue  and  such  point  plus  1  cent,  subject 

P.U.R.1916C. 


Digitized  by 


Google 


8811  WISCONSIN  RAILROAD  OOlfMISSION. 

to  the  same  provision  in  regard  to  cash  train  fares  as  set  forth 
in§l. 

4.  The  minimum  fare  shall  be  6  cents. 

5.  There  shall  be  sold  through  ticket  agents  or,  by  mail  ooupooi 
or  strip  tickets  of  one  hundred  coupons  for  $1  eadi  o£  which 
coupons  shall  be  good  for  1  cent  in  the  payment  of  any  interorban 
fare. 

6.  The  sale  of  the  present  reduced  rate  25-cent  ride  commuta- 
tion tickets  shall  not  be  discontinued. 

7.  Children  five  years  of  age  and  under^  accompanied  by  an 
adult,  shall  be  carried  free.  Children  over  five  years  of  age  and 
under  twelve  shall  be  charged  half  fare.  Children  twelve  years 
of  age  and  over  shall  be  charged  full  fare.  The  half-fare  rate 
shall  one  half  the  full-fare  rate  for  cash  on  train,  ticket,  or  cou- 
pon fares  respectively.  When  such  a  fare  would  include  half  a 
cent,  a  full  cent  shall  be  charged  therefor,  provided,  however,  that 
two  half -fare  passengers  traveling  together  shall  be  permitted  to 
ride  on  one  full  ticket  or  coupon  fare. 

8.  Any  passenger  paying  a  fare  into  Milwaukee  as  herein  pre- 
scribed shall  be  entitled  to  the  present  transfer  privileges  with 
the  Milwaukee  Northern  Railway  Company.  Passengers  pre- 
senting transfers  from  the  Milwaukee  Northern  Railway  Com- 
pany shall  be  therefore  credited  with  the  Milwaukee  city  compo- 
nent of  any  interurban  fare. 

9.  Nothing  in  this  authorization  contained  shall  be  construed 
as  affecting  respondents'  present  rates  and  regulations  for  the 
transportation  of  baggage,  bicycles,  baby  carriages,  dogs,  or 
corpses;  or  the  relativity  of  the  rates  for  chartered  car  service, 
for  which  the  basic  rate  may  be  taken  at  the  cash  train  fare; 
or  the  52-ride  monthly  commutation  tickets  between  Racine  and 
Kenosha;  or  the  rates  for  anything  other  than  interurban  pas- 
senger service  rendered  by  respondent  company  or  companies  in 
the  state  of  Wisconsin. 

Railroad  Commission  of  Wisconsin,  by  Half  ord  Erickson,  Carl 
D.  Jackson,  Walter  Alexander,  Commissioners. 
P.U.R,1»16C. 
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ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

CITY  OF  SPBINGFIELD 
SPEINGPIELD  GAS  &  ELECTRIC  COMPANY. 

[No  218a.] 

TaluaiUn  ~  Coat  of  roproduction  nmp, 

1.  The  QOBt  of  reproduction  new  should  not  be  made  the  basis  of 
a  gas-plant  rate  valuation,  although  it  will  be  given  scHue  weight. 

Taluation^Qas  pUmt^Land  not  used  or  uaeftU* 

2.  A  ten^porary  storage  yard  not  used  or  useful  Ua  gas  nakinf 
will  not  be  included  in  a  gas-plant  rate  valuation. 

Beium'^OperaHng   estpenae  ^  Bent    of   gaa^holder   atte<-*Pare    not 

used, 
«  3.  An  allowance  for  rent  in  a  rate  case  will  be  made  for  only  so 

much  of  a  leased  gas-holder  site  as  is  used  aaad  useful  for  the  holder. 
Valuation  ^€ki8  plant  ^Vacant  residence. 

4.  A  vacant  residence  that  is  not  n  necessary  adjunct  of  gaa  mak* 

ing  will  not  be  included  in  a  gas-plant  rate  valuation^  although  it  is 

liable  to  be  occupied  by  a&  empl<^ee. 
Valuation  ^Cfme  plant  ^^  Baeeewe  eapaoitv  of  h&Uter. 

6.  An  equitable  part  of  a  gaa  holder  and  acceesories  having  a  ca- 
pacity in  excess  of  present  demand  will  be  included  in  a  gas-plant  rate 
valuation  wher^  the  iuU  capacity  will  be  eventually  utilized. 

Valuation  —  Weight  given  expei'ta, 

0.  In  a  gas-iystem  rate  valuation,  more  weight  should  be  given 
estimates  on  plant  equipment  by  experts  having  knowledge  and  expe- 
rience in  purchasing  and  installation  than  to  those  of  one  having  a  mere 
general  experience  in  the  gas  business. 

Return '^Operating  expense '^  Bent  of  offUe  fixtures --»  Antount, 

7.  The  sum  of  $700,  and  not  $216,  was  held  a  fair  annual  opiating 
expense  for  the  rent  of  gaa  oOkcs  furniture  and.£xtures  valued  at  $7»oa7* 

Valuation'^ Pavement  over  mains, 

8.  Only  the  expense  of  paving  actually  cud  and  replaced  in  laying 
gas  mains  can  be  included  in  a  ga»4^ystem  rate  valuation. 

Valuation  -^  Overhead  charges  ^  nefhtMi^n^ 

0.  Overhead  expenses  are  a  surcharge  upon  the  appraised  value  of 
tangible  property,  or  selected  classifteatiens  of  saxh  property,  to  cover 
both  actual  and  hypoth^Uoal  eonstmetton  it«ms»  such  as  enguie^ing, 
ecmtwgenoies  and  ineideatals,  administration  and  l^gal  expense,  super- 
vision and  tools»  interest  upon  .capital,  insurance  and  taxes^  and  other 
similar  itema. 

Valttation^  Overhead  expenses '^  SldU  and  judgment  in  construe- 
tion.  > 

10.  In  fixing  axk  allowance  in  ^  ijate  valuation  for  overhead  expenses, 
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the  skill  and  judgment  exerted  during  construction  must  be  oonsideredf 
especially  as  regards  engineering  and  supervision. 
Valuatiim  —  Overhead  expenses  —  Factors  affecting. 

11.  A  relatively  large  allowance  cannot  be  ma<^e  for  overhead  charges 
in  a  rate  valuation  of  a  gas  plant,  unless  the  property  is  very  com- 
pact»  exceptionally  efficient,  and  highly  suitable  for  present  require- 
ments. 

Valuation  ^'Overheiid  eaopenses  ^-^  Piecemeal  construction. 

12.  An  allowance  for  overhead  expenses,  based  upon  an  original  cost 
theory  of  valuation  of  a  plant  built  by  piecemeal,  must  include  items 
such  as  interest  during  construction,  preliminarTes,  and  legal  expenses, 
which  would  not  appear  on  the  book  costs,  although  engineering,  super- 
vision, administration,  insurance,  and  taxes  would  be  largely  met  bj 
current  expenditures. 

Valuation  ^Overhead  charges '^  Piecemeal  construction, 

13.  Overhead  charges  should  be  relatively  low  for  a  gas  plant  built 
by  piecemeal. 

Valuation^ Materials  and  supplies'^ New  construction, 

14.  Materials  and  supplies  carried  for  new  construction  cannot  Ub 
included  in  a  rate  valuation  where  an  allowance  is  made  for  interest 
during  construction. 

Valuation '^  Gtis  plant  ^  Materials  and  supplies '^  By-products. 

15.  By-products  obtained  by  converting  coal  into  gas  cannot  be  in- 
cluded in  an  allowance  for  materials  and  supplies  in  a  gas-plant  rate 
valuation,  irrespective  of  whether  they  are  used  in  the  further  manu- 
facture of  gas  or  are  sold,  where  a  proper  allowance  is  made  for  the 
outlay  in  coal  and  for  operating  expenses. 

Valuation'^ Gas  plant '^ Material  and  supplies ^ Am,ount, 

Id.  An  allowance  of  $30,000  was  held  adequate  for  materials  and 
supplies  for  a  gas  plant,  which  was  valued  for  rate  making  at  $744,000 
exclusive  of  such  item  and  of  $26,000  for  working  capital. 

ValucUion  —  Working  capital  —  Definition. 

17.  Working  capital  should  be  sufficient,  under  normal  conditions,  to 
meet  obligations  incurred  in  bills  payable  prior  to  reimbursemeitt  from 
bills  receivable.  ^ 

FoItMition^-  Gas  plant  —  Wof^cing  capital  —  Amount. 

18.  An  allowance  of  $26,000  was  held  adequate  for  working  capital 
of  a  gas  plant,  whidi  was  valued  for  rate  making  at  $744,000  exclusive 
of  such  item,  and  $30,000  for  materials  and  supplies. 

Depreciation  ~  Physical  -«  P^mtotional  —  Complete  -^  Incomplete  *« 
Definitions. 

19.  Depreciation  as  aa  element  in  rate  making  is  physical,  due  to 
wear  and  tear,  and  functional,  due  to  inadequacy  and  obsolescence;  the 
depreciation  of  both  classes  being  also  divided  into  complete,  which 
represents  that  part  of  the  equipment  which  bar  perished  as  useful 
property,  and  incomplete,  which  represents  the  impairment  In  value  of 
parts  that  remain  in  use^ 

VoMuatUni'^ Factors  to  he  considered'^ Accrued  depreciation, 

20.  A  deduction  for  accrued  depredation,  botii  physical  and  func- 
P.U.R.1916C. 
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tional,  must  be  made  from  the  undepreciated  valve  of  a  gas  plant  in 
fixing  the  value  for  rate  making,  even  though  the  utility  is  giving  100 
per  cant  service,  particularly  where  the  depreciation  has  been  met  and 
paid  back  to  the  investors. 
Valuation '^Qoing  waue^**RuleB  of  tiwmb^** 

21.  Going  value  must  be  determined  by  the  facts  of  the  particular 
case,  and  not  by  any  ''rules  of  thumb,"  such  as  25  per  cent  of  the 
physical  value,  or  $30  for  each  consumer,  or  $6  for  each  inhabitant. 

Vdl%Mtion^  Going  value '^  OrganisuUton  expense -^  Accrued  defiettM, 

22.  Going  value  cannot  be  allowed  on  the  basis  of  the  expense  of 
organizing  a  business,  or  on  accrued  deficits  from  early  operation,  where 
such  losses  have  been  recouped  from  earnings. 

Valuation'^ Going  value ^-^ ISmchange  differentials 

23.  Hie  difference  between  the  exchange  value  of  a  utility  and  the 
present  physical  value  cannot  be  allowed  as  going  value  in  a  rate 
inquiry.  t 

Valuation  ^^atood  will  ^^  Monopoly -^  Going  value. 

24.  Good  will  cannot  be  considered  in  a  rate  valuation  bf  a  utility, 
which  is  a  monopoly. 

Valuation  —  Value  aa  an  enUrety  i*-  Factors  considered. 

25.  Hie  fair  value  of  a  gas  syst^n  for  rate  making  cannot  be  found 
by  formula,  or  by  fixing  a  value  for  each  part,  or  by  segregating  the 
various  elements  of  value,  but  should  be  fiixed  as  an  entirety  by  con- 
sidering all  the  evidence,  the  cost  to  reproduce,  the  original  cost,  the 
present  value,  the  overhead  charges,  including  preliminary  costs,  engi- 
neering, supervision,  interest,  insurance,  organization,  and  legal  ex- 
penses during  construction,  taking  into  consideration  that  the  plant  is 
in  successful  operation  and  is  a  going  concern,  and  adding  amounts  for 
working  capital  and  materials  and  supplies. 

Betum^Jntereet  necessary  to  attract  ofpiUU. 

26.  The  average  annual  interest  necessary  to  attract  capital  to  simi- 
lar utilities  may  be  considered  in  fixing  a  rate  of  return. 

Betum  —  Gas  plant  —  7  per  cent  allowance, 

27.  A  return  of  7  per  cent  on  the  fair  value  of  a  gas  plant  was  held 
reasonable. 

Depreciation  —  Straight-line  method, 

28.  The  Illinois  Commission  prefers  the  straight-line  method  of  esti- 
mating the  annual  depreciation  of  utilities. 

Depreciation-^ Gas  plant '^  1,89  per  cent  allowance, 

29.  An  allowance  of  1.89  per  cent,  equal  to  6.5  cents  a  1,000  feet  of 
gas,  was  held  saAoient  for  annual  depreciation  in  fixing  gas  rates. 

Betum  —  Operating  expenses  —  Cost  of  producing  gas  -« Savings. 

30.  An  anticipated  saving  from  making  coal  gas  instead  of  water 
gas  should  be  considered  in  fixing  a  rate-making  allowance  for  the  cost 
of  producing  gas. 

Bsturn'^OperaUm^  expenses '^  S^Oe  expenses. 

31.  Expenses  in  the  sale  of  gas  that  have  increased  disproportion- 
ately to  sales  will  not  be  allowed  in  fixing  operating  expenses  in  rate 
making. 
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Apportionment '^  Expenee  ^  Rent  of  general  offloea  ^  €fti0  and  elee* 
trie  departments, 

32.  Rent  of  general  offices  used  by  the  gas  and  electric  departments 
of  a  utility  should  not  be  apportioned  without  regard  to  the  incomes. 
Return  ^Operating  expenses  ^  Cost  of  producing  ^as  ^  Comparison, 
33.  In  fixing  the  cost  of  producing  gas  per  1,000  cubic  feet,  com- 
parison may  be  made  with  the  costs  in  other  cities  of  an  approximate 
size,  although  such  comparison  is  not  controlling. 
Return  ^Operating  expenses -^  Cost  of  rate  proceeding, 

34.  No  allowance  will  be  made  for  extraordinary  utility  expenses 
incurred  in  a  rate-making  proceeding,  where  the  cottipany  has  been 
compensated  by  excessive  rates  since  its  rates  were  <][uestioned. 

Service  —  Oas  —  Standards  —  British  thermnl  w/vtt, 

35.  British  thermal  units  are  a  fairer  gas  standard,  in  the  present 
stage  of  the  art,  than  candle  power. 

Payment  —  Gas  —  Discounts  *-  Amount  —  Companies, 

36.  A  prompt  payment  discount  of  20  cents  per  1,000  cubic  feet  of 
gas  was  reduced  to  10  cents  per  1,000  cubic  feet,  tiiat  being  the  custom- 
ary allowance  in  other  cities  of  comparable  size. 

Rates  —  Gas  —  Minimum  hill  —  Amount  ^  Com^parisons, 

37.  A  minimum  gas  bill  of  25  cents  per  month  per  meter  was  in- 
creased to  50  cents  per  month  to  consumers  failing  to  use  625  cubic 
feet  per  month  from  the  primary  block  of  10,000  cubic  feet,  that  being 
the  customary  charge  in  other  cities  of  comparable  sixe. 

[March  9,  1916.] 

Complaint  by  the  city  of  Springfield  that  the  gas  rates  of  the 
Springfield  Gas  &  Electric  Company  are  excessive*  The  rates 
were  found  to  be  unreasonable  and  a  new  schedule  was  set  out 
in  the  order  established.  The  new  rates  were  estimated  to  pro- 
duce a  return  of  7  per  cent,  with  annual  depreciation  of  1.89 
per  cent,  upon  an  ascertained  valuation  of  $800,000,  the  produc- 
tion cost  of  gas  being  found  to  be  50  cents  per  1,000  cubic  feet. 
It  was  ordered  that  the  heat  content  should  not  be  less  than  600 
Eritish  thermal  units  per  cubic  foot,  permisaioa  being  given  to 
lower  an  18-candle  power  etandaifd. 

Shaw,  Commissioner:  The  petitioner  herein,  the  city  of 
Springfield,  a  municipal  corporation  in'tiie  county  of  Sangamon, 
under  date  of  January  12,  1914,  filed  with  this  Cpmmission  a 
formal  complaint,  in  which  it  is  alleged: 

"1.  That  the  petitioner,  the  city  T)f  Springfield,  is  a  duly  or- 
ganized municipal  corporation  existing  under  the  laws  of  the  state 
of  Illinois. 
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^'2.  That  on  January  3,  1914,  thfi  cit7<?omicil  of  th©  said  city 
of  Springfield  nnanimously  adopted  a  resolution  providing  for 
the  institution  before  this  Obminission  of  proceedings  for  ttie 
determination  of  just  tnd  reasonable  rates  for  gas. 

^'3.  That  the  respondent  herein  is  a  corporation  organiized  un- 
der the  laws  of  the  state  of  lUiaois  for  the  purpose  of  furnishing 
gas  for  light,  heat^  and  power  to  tke  public,  and  in  so  doing  con- 
stitutes itself  a  public  utility  subject  to  the  jurisdiction  of  this 
Commission. 

'^4.  That  the  respondent,  now  is,  and  has  for  a  long  space  of 
time  heretofore  been,  selling  gas  to  the  public  at  rates  much  high* 
er  than  such  service  is  reasonably  worth,  «id  are  admitted  by  it 
to  be  excessive. 

"5.  That,  as  a  result  of  an  investigation  by  competent  experts, 
the  petitioner  believes  the  fair  present  value  of  the  property  of 
respondent  does  not  exceed  $700,000,  and,  upon  thb  vahie,  the 
prices  now  charged  for  gas  for  the  year  ending  May  81,  1913, 
produced  an  income  of  more  than  13^  per  cent ;  that  a  rate  of 
6  per  cent  would  be  fair  and  reasonable  and  may  be  had  by  the 
collection  of  75  cents  per  thousand  cubic  feet  of  gas  sold. 

"6.  That  the  petitioner  believes  the  respondent  has  been  en- 
gaged in  the  business  x>f  furnishing  gas  to  the  public  since  the 
year  1855;  that  the  cash  dividends  received  by  stockholders  on 
their  contributions  from  that  date  to  the  present  time  have  aver- 
aged more  than  25  per  cent  annually ;  that,  because  of  increasing 
sales  without  corresponding  increase  in  operating  expenses  and 
investments,  the  respondent  will  be  able  to  realize  a  just  and  rea- 
sonable return  if  gas  be  sold  at  the  net  rate  of  70  cents  per 
thousand  cubic  feet,  and  that  the  said  rate  should  be  established 
by  an  order  of  this  Comniission." 

And  the  petitioner  prays:  "That  such  rate  or  rates  for  gas 
furnished  by  the  respondent,  as  may  appear  just  and  re^onable, 
be  fixed  by  this  Commission.'* 

In  answer  to  the  petitioner's  complaint,  the  respondent  herein, 
the  Springfield  Gas  &  Electric  Company,  a  corporation  and  pub- 
lic utility,  organized  and  existing  under  the  laws  of  the  state  of 
Illinois,  admits: 

"1.  That  the  petitioner,  the  qity  of  Springfield,  is  a  duly  orr 
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ganized  nranioipalitj^  existing  xt^der  Hie  laws  of  the  state  of 
Illinois. 

"2.  That  the  said  city  of  Springfield  did,  on  January  2,  1914, 
adopt  the  resolution  as  alleged  in  complatut  of  the  petitioner. 

"3.  That  the^  respondent  operates  a  gas  plant,  furnishing  serv- 
ice to  the  public  in  Springfield  and  its  suburbs,  and  is  a  public 
utility  subject  to  the  jurisdiction  of  this  CommissioiL'* 

But  denies: 

"4.  That  it  now  is,  and  for  a  long  space  of  time  heretofore  has 
been,  selling  gas  at  rates  which  are  higher  than  such  service  is 
reasonably  worth,  which  are  wholly  unreasonable,  and  which  are 
admitted  by  it  to  be  excessive. 

"6.  That  the  fair  value  of  the  gas  property  does  not  exceed 
$700,000;  but  alleges,  on  the  other  hand,  that  its  value  is 
$1,100,000. 

'^6.  That  the  net  income  during  the  year  ending  May  31, 1913, 
exceeded  a  rate  of  13^  per  cent  or  that  a  reasonable  rate  of  return 
would  be  not  to  exceed  6  per  cent  or  tiiat  such  reasonable  rate 
may  be  had  by  a  chaige  of  75  cents  per  tiiousand  cubic  feet  of 
gas  sold, 

"7.  That  from  1855  to  the  present  time,  the  average  cash  divi- 
dends received  by  stockholders  exceeded  25  per  cent  annually,  or 
that  the  dividend  return  has  any  bearing  in  determining  a  fair 
and  just  rate  for  gas  service. 

"8.  That  it  will  be  able  to  realize  a  just  and  reasonable  return 
by  furnishing  gas  at  the  net  price  of  70  cents  per  thousand  cubic 
feet,  or  that  such  a  rate  should  be  established  by  this  Commis- 


sion.^* 


And  fijially  submits : 

"9.  That  the  schedule  of  rates  for  gas  service  now  in  force  in 
Springfield  is  as  low  as  can  be  furnished,  in  justice  and  equity  to 
both  the  public  and  the  respondent." 

An  initial  hearing  in  the  matter  was  held  in  Springfield  on 
February  3,  1914,  before  the  full  Commission.  The  petitioner 
entered  its  appearance  in  city  attorney  A,  D.  Stevens.  The  re- 
spondent entered  its  appearance  in  P.  B.  Warren,  as  counseL 
Twenty-four  separate  hearings,  consuming  sixty-two  days*  time, 
were  held,  all  in  Springfield,  with  one  exception,  which  was  held 
in  Chicago.    The  final  hearing  of  the  case  took  place  on  Novem- 
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ber  6,  1915,  at  Springfield.  Twenty-nine  witnesses  either  gave 
testimony  or  presented  exhibits.  The  petitioner  submitted  five ' 
witnesses,  the  respondent  submitted  twenty-three,  and  the  Com- 
mission's engineering  staff  submitted  one.  Exhibits  to  the  num- 
ber of  283  were  introduced — 217  by  the  petitioner,  61  by  the 
respondent,  and  5  by  the  Commission's  engineering  staff.  The 
testimony  and  exhibits  have  been  introduced  as  evidence  bearing 
upon  the  inventory,  appraisal,  and  valuation  of  respondent's  prop- 
erty used  in  and  useful  to  rendering  gas  service  in  the  city  of 
Springfield,  upon  operating  expenses  incurred  in  the  manufac- 
ture and  delivery  of  the  said  gas  service,  and  upon  other  matters 
pertaining  to  reasonable  gas  rates.  In  the  regular  course  of  pro- 
oedure^  a  representative  of  the  Commission's  engineering  staff, 
at  various  times,  visited  the  respondent's  gas  plants  and  prop- 
erties, checked  its  inventories  and  exhibits,  inspected  the  physi- 
cal condition  of  the  property,  examined  certain  of  the  respond- 
ent's records,  secured  statements  of  operating  expenses  and 
revenues,  and  determined  as  far  as  practicable  all  facts  and  data 
which  relate  to  the  case  at  bar.  Subsequent  to  the  hearings  in 
the  matter,  counsel  for  petitioner  and  counsel  for  the  respondent 
both  filed  briefs  and  reply  briefs.  The  last  reply  brief  was  filed 
under  date  of  November  15,  1915. 

A  summation  of  the  various  witnesses,  alphabetically  arranged, 
together  with  their  occupations,  and  including  a  short  description 
of  their  qualifications,  as  it  appears  from  the  record,  is  ssb- 
joined.  The  list  is  inserted  to  assist  in  the  identification  of 
names  which  may  be  used  hereinafter. 

Abamb,  Alton  D. 

Consulting  engineer  and  valuatioii  expert.  Retained  by  tlie  city  of 
Springfteld  to  make  a  valuation  of  respondent's  gas  property. 

Axuaiaoff,  H.  C. 

Consulting  engineer  and  professor  at  the  University  of  Michigan. 
Graduate  in  mechanieal  engmeering  course  of  Kentucky  State'  Univer- 
sity; assistant  to  master  mechanic  of  Cincinnati  Southern  Railroad, 
four  years;  professor,  sixteen  years;  consulting  engineer,  eight  years. 
Retained  by  respondent  to  make  valuation  of  its  property. 

Bbmis,  B.  W. 

Public-utility  expert.  Graduate  of  Amhorst  College,  1880;  Doctor 
of  Philosophy,  Johns  Hopkins  University,  1885;  en^iged.  in  teaefaisg 
UBjtil  1809;  since  1900  e^^ed  in  publio-ntility  afbdrs;  auperintendent 
of  water  department,  ci^  of  Cltvelund;  also  deputy  commissioner  of 
water  supply,  gas,  and  electricity,  city  of  New  York;  member  ol  board 
of  supervising  engineers,  city  of  Chicago,  at  time  of  hearings  herein.  Re- 
tained by  Cii^  of  Springfield  to  make  valuation  of  respondent's  gaa  prop* . 
erty. 
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BSNGEL,  GflOBGS  A. 

.    Civil  ^gineer,  employed  by  Springfield  Consolidated  Railway  Com- 
pany.   Appeared  in  biehalf  of  the  respondent  in  support  of  certam  plats 
and  blue  prints  which  form  a  part  of  respondent's  exhibit  No.  4* 
Bbown,  J.  a..  ' 

Gas  engineer.  Graduate  University  of  Midiigan,  meehanieal  engi* 
neering  department;  later,  draftsman^  erector  in  charge,  master  m^ 
chanic,  resultsman,  and  assistant  to  superintendent  with  Grand  Rapids 
Gaslight  Company;  at  present  employed  as  gas  engineer  by  Hodenp^ 
Hardy,  &  Company.  Retained  by  respondent  to  make  valuation  <^  its 
gas  property. 
BBikNDT,  Edward  W. 

Gas  fitter,  employed  by  the  respondent.    Appeared  in  behalf  of  re- 
spondent  in  reference  to  an  investigation  maae  in  regard  to  service 
pipes. 
Campbsll,  B.  G. 

Assistant  general  manager,  employed  by  the  respondent.     Appeared 
in  behalf  of  respondent  in  regard  to  an  inventory  of  buildings. 
CoNELiNO,  Clinton  L. 

Attorney  for  the  N.  H.  Ridffely  estate.    Appeared  in  behalf  of  re- 
qK>ndent  in  r^ard  to  price  pjaid  per  share  lor  sale  to  the  respondent  •( 
stock  formerly  held  by  the  Ridgefy  estate. 
Cooke,  Andrew. 

Specialist  in  public-utility  securities.    Appeared  in  behalf  ai  respon* 
dent  in  regard  to  methods  of  financing  pubuc-utility  properties. 
CfiOWELL,  Howard  H. 

President   of   the   Michigan   Railway   Company   of   Michigan.    Em* 
ployed  by  Hodenpvl,  Hardy,  &  Company.    Appeared  in  behalf  of  re- 
spondent in  regard  to  "value"  and  ''fair  value*'  of  publio  utilitiet  for 
rate-making  purposes. 
Dawson,  George  H. 

Superintendttit  of  the  respondent's  gas  department.    Appeared  in  be- 
half of  respondent  in  regard  to  inventory  submitted  as  respondent's 
exhibit  No.  4. 
FnriiBT,  Oscar  J. 

Foreman  of  construction,  onployed  by  the  respondent.    Appeared  in 
Behalf  of  respondent  in  regard  to  an  investigation  of  service  pipes. 
FnosER,  Edward. 

Pipe  fitter,  employed  by  the  respondent.    Appeared  in  behalf  of  re- 
spondent in  rega^rd  to  an  investigauoti  of  service  pipes. 
Hall,  Jakes. 

Member  of  the  accounting  firm  of  Marwick,  Mitchell,  Peat,  ft  Com- 
pany.   Appeared  in  behalf  of  petitioner  in  regard  to  an  investigntien 
of  the  books  and  aceoimts  of  the  respondent, 
JoRST,  George  J. 

Member  of  firm  of  A.  V.  Jobst  &  Sons,  general  contractors  of  Peooria, 
Illinois.  Graduate  in  architectural  and  civil  engineering,  University 
of  Illinois;  seventeen  years'  experience  as  general  contractor..  Ap- 
peared in  behalf  of  respondent  in  regard  to  an  appraisal  of  buildings 
and  structures  of  the  gas  property. 
Eeiser,  George. 

Pipeman,  employed  by  respondent.    Appeared  in  behalf  of  tespambmt 
in  regard  to  an  investigation  of  servioe  pipes. 
LlTTLB»  A.  S.  B. 

Gas  engineer  attached  to  the  engineering  staff  of  tlie  State  Hblie 
Utilities  Commission  of  Hlinois.    Technically  educated  in  England  and 
extensively  employed  in  various  phases  of  gas  engineering  and  opera- 
tion in  England.    Subsequently  he  came  to  the  United  Stat^  where  he 
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has  b^en  empk^ed  continaoualy  in  many  brmehes  of  oonstmetion,  sale, 
and  installation  of  gas  plants  and  equipment.    Prepared  and  submitted, 
in  behalf  of  the  Commission's  engineering  staff,  an  appraisal  of  re- 
spondent's gas  property. 
Maxwell,  E.  L. 

Accountant,  employed  by  Hodenpyl,  Hardy,  A  0>mpany.'  Apjpeared 
in  behalf  of  respondent  in  support  of  an  audit  of  respondent's  booKS  and 
accounts^  introduced  as  respondent's  exhibit  No^  11. 

Newton,  Fsank  A. 

Rate  expert,  employed  by  Hodenpyl,  Hardy,  k  Company.  Appeared 
in  behalf  of  respondent,  in  support  of  an  analysis  of  statistics  bearing 
upon  going  value,  and  introduced  as  Newton's  exhibits  Nos.  1  to  29« 
inclusive. 

Odiobne,  W.  H. 

Former  superintoident  and  general  manager  <^  the  respondent.  Ap- 
peared in  behalf  of  petitioner  in  regard  to  operation  of  respondent's  gas 
property  prior  to  1903  and  in  regard  to  its  value  at  that  <utte,  and  sub- 
mitted Odiome's  exhibits  Nos.  1  to  18,  indusive. 

Owen,  C.  L. 

In  charge  of  the  respondent's  new  business  department.  Appeared 
in  behalf  of  respondent  m  regard  to  respondent's  euiibit  No.  4. 

Patne,  Edwabd  W. 

Banker  and  real  estate  dealer  in  Springfield,  Illinois;  also  director 
of  Springfield  Consolidated  Railway  Company.  Appeared  in  behalf  of 
respondent  in  regard  to  a  proper  rate  of  return  upon  investment. 

Seatree,  William  E. 

Certified  public  accountant,  ^nployed  by  Price,  Waterhouse,  &.  Com- 
pany (public  accountants).  Appeared  in  behalf  of  respondent  in  regard 
to  Seatree's  exhibit  No.  1,  showing  rate  of  return  on  investment  of  man- 
ufacturing and  trading  corporations  which  are  not  subject  to  stat^ 
regulation.  .  ' 

Shepherd,  W.  H. 

Barn  superintendwt^  employed  by  tihe  respondent.  Appeared  in  be- 
half of  respondent  in  support  of  inventory  of  bam  equipment. 

Slater,  William. 

Expert  accountant,  employed  by  Marwick,  Mitchell,  Peat,  k  Company 
(public  accountants) .  Appeared  in  behalf  of  petitioner  in  sup{>ort  of 
Slater's  exhibits  Nos.  1  to  7,  inclusive,  showing  examination  of  the  re- 
spondent's books  and  accounts. 

SWEABINQBN,  H.  G. 

Formerly  employed  by  respondent.    Appeared  in  behalf  of  respond- 
ent in  regard  to  inventory  of  gas  property. 
Sullivan,  Charles  E. 

Real  estate  agent   in   Springfield,  Illinois.    Appeared   in  behalf   of 
respondent  in  support  of  an  appraisal  of  respondent's  lands. 
Teoxell,  W.  S.     . 

Real  estate  dealer  in  Springfield,  Illinois.    Appeared  in  behalf  of 
respondent  in  support  of  an  appraisal  of  respondent's  lands. 
Wolffe,  Samxtel. 

Manager  of  public-utility  properties^  onployed  by  Hodenpyl,  Hardy, 
ft  Company.    Appeared  in  behalf  of  respondent  in  support  of  Wolffe's 
exhibits  Nos.  1  to  5,  inclusive,  and  in  support  of  other  matters  r^;ard- 
ing  valuati<m  tuad  operation  of  respondent's  gas  property. 
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The  exhibits  submitted  by  the  above  witnesses  are  tabulated 

as  follows; 

Presented  by  In  behalf  oi  ^umber^of 

Adams,  A.  D Petitioner   174 

Anderson,  H.  C Respondent 2 

Bemis,  E.  W Petitioner   18 

Brown,  J.  A Respondent 7 

Campbell,  B.  G Respondent 5 

Cooke,  Andrew  * Respondent 2 

Crowell,  H.  H Respondent 1 

Dawson,  Q.  H Respondent 1 

Little,  A.  S.  B Engineering  staff 5 

Maxwell,  E.  L Respondent 1 

Newton,  Frank  A Respondent 28 

Odiorne,  W.  H Petitioner  18 

Respondent I  .^ Respondent 8 

Seatree,  W.  E T Respondent 1 

Slater,  William    Petitioner   7 

Wolffe,  Samuel  Respondent ^ 5 

Total  283 

History  of  the  Property. 

The  original  operating  utility,  the  Springfield  Gaslight  Com- 
pany, was  granted  a  charter  by  the  legislature  of  the  state  of 
Illinois  on  February  27,  1854.  The  charter  gave  it  the  exclusive 
right  to  manufacture  and  sell  gas  in  Springfield  and  its  suburbs 
f ©r  a  period  of  twenty-five  years.  The  charter  limited  the  capital 
stock  to  $300,000,  divided  into  shares  of  $50  each,  permitted  the 
company  to  hold  real  estate  to  the  value  of  $75,000,  and  granted 
authority  to  lay  pipes  in  the  streets  of  Springfield,  subject  to 
the  consent  of  the  municipality.  A  price  of  $3.25  per  thousand 
cubic  feet  of  gas  was  prescribed,  with  street  lamps  at  $25  each 
per  year.  These  prices  were  maintained  until  1878,  when  the 
price  of  gas  was  reduced  to  $2  per  thousand  cubic  feet.  In  1884, 
a  contract  ordinance  was  granted  the  company  by  the  city  of 
Springfield,  and  agreed  to  by  the  gas  company.  The  agreement 
ran  for  a  term  of  ten  years,  fixed  the  price  of  gas  at  $1.50  (net) 
per  thousand  cubic  feet,  and  stipulated  the  quality  of  gas  at 
18-candle  power.  At  various  times,  other  companies  have  at- 
tempted to  enter  the  field  as  competitors,  but  no  substantial  prog- 
ress appears  to  have  been  made  by  any  rivaL 

Under  the  charter  of  1854,  the  Springfield  Gaslight  Company 
was  organized  with  a  capital  stock  of  $75,000,  which  was  main- 
tained until  March,  1903,  when  the  entire  1,500  shares  were  ac- 
quired by  Hodenpyl,  Walbridge,  k  Company,  a  partnership,  for 
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a  consideration  of  $501,150,  exclusive  of  approximately  $5,700 
in  brokerage  fees.  At  this  time  $75,000  additional  capital  stock 
was  issued,  making  the  outstanding  stock  total  $150,000  (par 
value).  In  addition,  $150,000  of  5  per  cent  first-mortgage  bonds, 
due  in  1953,  were  issued.  On  March  14,  1908,  the  capital  stock 
was  further  increased  to  $275,000.  Hodenpyl,  Walbridge,  & 
Company  were  succeeded  by  Hodenpyl,  Hardy,  &  Company,  who 
incorporated  under  the  laws  of  New  York  in  1911.  This  syn- 
dicate now  seems  to  be  in  control  of  the  operation  of  the  respoi^d- 
ent's  property. 

At  a  meeting  of  the  stockholders  on  April  18,  1913,  the  name 
was  changed  from  the  Springfield  Gaslight  Company  to  the 
Springfield  Gas  &  Electric  Company,  respondent  herein.  At 
that  time,  the  local  electric  utility  was  absorbed  and  joined  with 
the  gas  utility.  The  capital  of  the  consolidated  utilities  was  fixed 
at  $3,000,000,  of  which  $1,500,000  represented  6  per  cent  cumu- 
lative preferred  stock  on  which  regular  quarterly  dividends  of 
1|  per  cent  have  since  been  paid,  and  $1,500,000  represented  com- 
mon stock.  The  $1,500,000  in  common  stock  was  exchanged 
for  the  assets  of  the  Springfield  Light,  Heat,  &  Power  Company. 
The  respondent  assumed  the  liabilities  of  the  former  electric 
utility.  At  that  time,  it  appears  that  both  companies  were  con- 
trolled by  the  Springfield  Railway  &  Light  Company.  The  afore- 
said steps  in  the  development  of  the  present  gas  and  electric 
utility  in  Springfield  are  set  forth  concisely  in  table  I. 

It  appears  that  the  entire  proceeds  of  the  initial  stock  issue  of 
$75,000  were  consimied  in  the  construction  of  the  original  gas 
plant,  that  the  1903  stock  increase  of  $75,000  was  paid  into  the 
utility's  treasury  and  expended  for  additions  and  betterments, 
that  the  1903  bond  issue  of  $150,000  represented  $25,000  in 
cash  and  $125,000  in  dividends,  that  the  1908  stock  increase 
of  $125,000  represented  $27,600  in  cash  and  $97,400  of  divi- 
dends.  In  regard  to  the  actual  cash  investment,  the  witness 
Bemis,  from  his  investigation,  declares: 

"...  ;  so  that  we  have  this  situation,  that  is  to  say,  out  of 
$150,000  of  outstanding  bonds,  only  $25,000  was  paid  for  by 
cash,  and,  out  of  $275,000  of  stock,  only  $150,000  was  paid  for 
by  cash ;  so  only  $175,000  represented  any  payment  by  the  stock 
or  bond  holders.     .     .     /'     (5  Kecord,  616). 
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Since  1903^  when  the  Springfield  gas  utility  changed  hands,  it 
appears  that  plant  extensions  have  been  paid  for  through  the 
medium  of  certain  bills  payable,  which  aggregate  a  total  face 
value  of  $186,478.  (MaxwelFs  exhibit  B-6.)  The  proceeds 
of  these  notes  and  the  interest  which  they  bear  are  not  readily 
apparent. 

TABLE  I.— SECURITY  ISSUES. 

Springfield  Oas  d  Electric  Company — Oas  Department, 

(Compiled  from  HaU's  Exhibits  Nos.  1  and  2,  Correct  to  May  1,  1914.) 


Total 

OutstaodlDe 

Stocks 

Total  Bonds 

Oerttfioates  of  Indebtedness 

Dftte  of  Issue 

Total  Amount 
Issued 

Paid  In 
Cash 

Conrerted  Into 
Stock 

(1) 
1  1854  June  16. 

(2) 

48.000 
76.000 
150.000 

(8) 


(4) 

(5) 

(6) 

2  1855  June  8.. 

8  1903  May  29.. 

$150.000» 

4  1907  

1101.115.40 

128.115.40 

6  1908  M'ch  U. 

275,000 

6  1908  

45,000.00 

.    16.600.00 
6.000.00 

197.400 

7  1909  

8  1918  April  18. 

8.000,000« 

• — 6  per  cent  first  mortgage  bonds,  due  in  1053. 
••—$1,500,000  common;  $1,500,000  preferred. 

The  disposition  of  all  issues  of  stock  are  indicated  in  table  II. 
herein. 

Intermediate  between  Hodenpyl,  Hardy,  &  Company  and  the 
Springfield  Railway  &  Light  Company,  which  owns  both  the 
Springfield  Consolidated  Railway  Company  and  the  Springfield 
Gas  &  Electric  Company,  there  are  the  Commonwealth  Power, 
Railway,  &  Light  Company  and  the  Union  Railway,  Gras,  &  Elec- 
tric Company.  The  exact  intercorporate  relations  between  the 
various- companies  do  not  appear  in  the  record  of  the  case.  The 
Commonwealth  Power,  Railway,  &  Light  Company  (New  York 
city),  the  Union  Railway,  Gas,  &  Electric  Company  (New  York 
city),  and  the  Springfield  Railway  &  Light  Company,  all  de- 
cline to  file  annual  reports  with  this  Commission  on  the  grounds 
that  they  are  holding  but  not  operating  utilities. 
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TABLE  n.— LIST  OF  STOCKHOLDERS. 

Springfield  Oas  d  Electric  Company. 

Common  Stock  (Early  Issues).* 

Shares  of 

$60  Each 

Fully  Paid. 

1  WlUiam  Ridgely 

2  W.  D.  Keys  

3  George  Reisch  

4  W.  T.  Willett 

6    W.  H.  Barthold 

6  A.  D.  Furlong 

7  B.C.Cobb  

8  Fidelity  A   Columbia  Trust   Company,   Louisville, 

Kentucky  (Trustee)  5,403 


Tdtal 


5,600 


Par  Value 
of  Stock. 
$50 
50 
50 
60 
50 
60 
50 

274,650 

$276,000 


10 
11 
12 
13 
14 
15 
16 
17 


Common  Stock  (1913  Issue).** 

Shares  of 
$100  Each 
Fully  Paid. 

B.  C.  Cobb,  New  York,  N.  Y 

W.  H.  Barthold,  New  York,  N.  Y 

John  W.  Bunn,  Sprin^eld   

William  Ridgely,  Springfield    

J.  F.  Miller,  Springfield  

George  Reisch,  Springfield  

A.  D.  Mackie,  Springfield 

Fidelity  A  Columbia  Trust  Company,  Louisville, 
Kentucky   (Trustee)    14,993 


Par  Value 
of  Stock. 
$100 
100 
100 
100 
100 
100 
100 

1,499,300 

18  Total   15,000        $1,500,000 

•• 
Preferred  Stock  (1913  Issue).*** 

Shares  of 

$100  Each      Par  Value 
Fully  Paid.      of  Stodc. 

19  Fidelity  A  Columbia  Trust  Company,  Louisville, 

Kentucky    (Trustee)    16,000        $1,500,000 


20        Total  Stock   (1913  Issue)    30,000        $3,000,000 

*— As  of  December  31,  1912  (HalFs  exhibit  No.  f,  schedule  No.  15). 
••—As  of  March  31,  1914  (Hall's  exhibit  No.  2,  schedule  No.  15). 
— As  of  June  30,  1915   (report  to  this  Commission). 
••• — ^Preferred  stock  has  no  voting  power.    All  stock,  except  directors' 
qualifying  shares,  is  owned  by  Springfield  Railway  A  Light  Company. 

Orowth — Pinaneiai  and  Physical. 

In  addition  to  the  above  short  historical  sketch,  the  financial 
and  physical  growth  of  the  respondent's  gas  property  is  of  con- 
siderable interest.  Financially,  the  respondent  appears  to  have 
been  exceptionally  prosperous  almost  since  its  inception.  Divi- 
dends have  been  quite  large,  and  additions  and  betterments  have 
been  constructed  principally  out  of  earnings.  A  surplus  fund  of 
ofver  $100,000  has  been  accumulated-  From  a  small  net  inc(»ne 
of  $1,450  in  1856,  earnings  have  grown  so  that  present  net  in- 
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come  may  be  reckoned  between  $65,000  and  $70,000  annually, 
at  the  present  rates  of  charge  for  gas  service.  In  1902,  just 
prior  to  the  acquisition  of  the  property  by  Hodenpyl,  Walbridge, 
&  Company,  net  income  had  reached  nearly  $40,000  and  surplus 
had  reached  $136,600.  These  figures,  indicating  prosperity,  un- 
doubtedly influenced  Hodenpyl,  Walbridge,  &  Company  to  pay 
between  six  and  seven  times  the  par  value  of  the  outstanding 
stock  ($75,000  par)  in  order  to  secure  ownership.  Before  1903, 
the  dividends  had  averaged  28.6  per  cent  upon  the  par  value  of 
the  $75,000  of  outstanding  stock.  Annual  dividends,  up  to 
1914,  have  averaged  25.2  per  cent  of  the  par  value  of  the  stock 
outstanding  each  year.  It  appears  that  earnings  have  not  been 
so  high  upon  the  actual  value  of  the  property;  but  it  may  be 
said  with  safety  that  the  earnings  have  averaged  in  excess  of 
25  per  cent  of  the  actual  cash  proceeds  of  sales  of  stocks  and 
bonds.  The  financial  growth  of  the  gas  property  in  Springfield 
is  shown  in  considerable  detail  in  table  III. 

The  successful  financial  growth  of  the  respondent  has  been 
reflected  similarly  in  accessions  to  its  physical  property.  Of  late 
years,  the  respondent  has  advocated  its  gas  product  rather  ex- 
tensively for  large  consumers,  and  has  created  a  more  widespread 
knowledge  of  the  uses  of  gas  for  industrial  and  heating  pur- 
poses. Evidently  such  a  policy  has  resulted  in  a  more  general 
gas  consumption,  with  a  consequential  increase  of  plant  and 
service  facilities.  The  increase  in  miles  of  mains  installed  in 
the  streets  is  apace  of  the  increase  in  the  population  of  Spring- 
field. The  increase  in  services  and  meters  is  a  measure  of  the 
rapid  increase  in  the  number  of  consumers.  Increase  in  the 
size  and  number  of  gas  holders  is  indicative  of  the  increase  in 
plant  equipment.  It  is  noteworthy  that  a  large  proportion  of 
this  increased  plant  and  equipment  has  been  installed  out  of 
earnings.  Past  management  and  operation,  from  a  financial 
point  of  view,  appear  to  the  respondent's  credit. 

The  gas  property  in  Springfield,  like  the  majority  of  similar 
utilities,  started  with  a  small  nucleus,  which  was  extended  and 
developed  gradually  as  the  send-out  increased,  until  the  existing 
system  has  resulted.  The  growth,  year  by  year,  prior  to  1903,  is 
somewhat  difficult  of  ascertainment,  owing  to  insufficient  and 
inadequate  early  records.     Since  1903,  when  the  gas  property 
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in  Springfield  changed  hands,  the  records  have  been  maintained 
in  better  shape.  Statistics,  gathered  from  the  respondent's  rec- 
ords, to  show  the  growth  of  the  system,  are  compiled  in  tables  IV. 
to  VII.  (inclusive).  The  increase  in  the  number  and  the  ca- 
pacity of  the  gas  holders  is  a  further  indication  of  the  respond- 
ent's growth.  The  first  gas  holder  to  be  installed  was  a  compara- 
tively small  one,  and  has  since  been  retired.  Small  holders  of 
85,000  cubic  feet  and  60,000  cubic  feet  capacity  were  erected  in 
1860  and  1868,  respectively,  and  these  holders  are  still  in  serv- 
ice. Further  growth  of  the  respondent's  gas  business,  in  1883, 
necessitated  the  installation  of  a  third  holder,  which  possesses 
capacity  to  store  200,000  cubic  feet  of  gas.  A  fourth  holder  of 
1,000,000  cubic  feet  capacity  was  completed  by  the  respondent 
in  1913.  Some  of  the  witnesses  in  the  case,  notably  Adams,  ex- 
pressed the  opinion  that  the  1^000,000  cubic  foot  holder  possesses 
a  storage  capacity  which  is  greatly  in  excess  of  present  and 
near-future  requirements.  (4  Kecord,  254.)  Adams  contended 
strongly  that  the  respondent  was  entitled  to  no  return  upon 
such  excess  investment.  The  respondent,  upon  the  other  hand, 
insisted  that  the  large  holder  was  designed  only  to  meet  the 
reasonable  needs  of  the  future, — an  indication  of  the  respondent's 
faith  in  the  continued  growth  of  its  gas  sales.  Although  there 
is  considerable  in  the  record  to  indicate  that  the  total  holder 
capacity  is  excessive  and  that  some  of  the  smaller  holders  could 
be  retired,  the  Commission  is  making  its  finding  of  present 
value  to  include  all  four  holders,  and  is  assuming  that  in  a  very 
few  years  the  respondent  herein  will  complete  what  obviously 
seems  to  have  been  its  previous  plans  to  supplant  a  large  portion 
of  its  down-town  plant  by  more  modem  gas-manufacturing  equip- 
ment erected  at  the  outskirts  of  the  city,  on  land  adjacent  to  the 
1,000,000  cubic  foot  holder.  Such  a  plan  would  permit  the  writ- 
ing off  in  the  capital  account  of  a  large  quantity  of  old  plant 
equipment,  and  also  would  render  possible  the  sale  of  some  down- 
town real  estate  which  has  appreciated  greatly  in  market  value 
since  its  original  purchase  for  gas-manufacturing  purposes. 
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TABLE  IV.— GAS  HOLDERS. 
Springfield  Oas  d  Electric  Company* — Gcu  Depwrtment. 


Holder 

Year  built 

Capacity 

1 

U) 
Brick-tank  Blngle-llft  holder 

(2) 

1868 

1860 
1897 

1883 
1908 
1913 

(8) 
60.000  cubic  feet 

? 

Brick-tank  two-lift  holder 

8 

Tank 

85,000  cubic  feet 

4 

Steel 

5 

Brick-tank  two-lift  holder 

6 

Tank 

200.000  cubic  feet 

7 

Steel 

g 

Steel-tank  three-lift  holder 

1.000.000  cubic  feet 

9 

Total— Four  Holders 

1,845,000  cubic  feet 

-Embraces  predecessors. 
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TABLE  VI.— NUMBER  OF  SERVICES  INSTALLED. 

Bpringfield  Om  d  Electric  Company^ — Oas  Department. 

(Correct  to  May  1,  1914.) 


Services  to  Meters 

Services  to  Oarb 

Total 
all 

TeftT  iDstaUed 

H" 

1* 

1^" 

lH" 

Of 

Total 

IH" 

1«'' 

Of 

Total 

Serv- 
ices 

(1) 
1    Prior  to  1904... 

(2) 

778 
12 
18 
14 
8 
9 
12 
8 

(8) 

868 

111 
65 
81 
85 
48 
56 
19 
9 
8 
11 

(4) 

1.879 
607 

1,087 
847 
641 
652 
719 
668 
646 
527 
640 
27 

(6) 

18 
11 
78 
18 
8 
8 
6 
6 
2 
6 
26 

(6) 

22 
8 

78 
9 
4 

10 
8 

6 

29 
64 

(7) 

•2.866 
749 

1.251 
969 

«692 
627 
796 
686 
568 
574 
♦«644 
27 

(8) 

(9) 

(10) 

(11) 

(12) 
2.866 

2    Daring   1904... 

749 

8         "        1905... 
4         ••        1906... 

1 

2 
12 

7 
88 
82 
11 
48 

4 

88 

18 

47 

2 

18 

7 

41 

82 

11 

48 

8 

1.298 
971 

6        "        1907... 
6         ••         1908. . . 

1 

606 

634 

7  "        1909... 

8  -         1910. . . 

8 

837 

718 

9         ••         1911... 

574 

10         "         1912. . . 

10 

1 

622 

U         -        1918... 
12                   1914... 

4 

652 
27 

18   Total 

867 

1.096 

7.978 

181 

228 

10.344 

166 

84 

20 

209 

U0.653 

Compiled  from  Adams*  Exhibit  No.  A-42. 

— Embraces  predecessors. 

— Includes  351  abandoned  services. 

— Includes  one  6-lnch  service. 
•• — Includes  one  3-lncli  service. 
••• — Includes  two  S-inch  service, 

TABLE  VII.— STATEMENT  OF  METERS. 

Springfield  Oas  d  Electric  Companyt — Om  Department, 

(Correct  to  May  1,  1914.) 


Year  Purchased 

Sice 

-Number  ol  Lights 

Total  aU 

8-liffht 

6-llffht 

All  Others 

Sizes 

(1) 
Prior  to  1904 

(2) 
1.224 

2 

(8) 

1.617 

822 

1.057 

886 
754 
250 

1^ 

899 
700 
799 

(4) 

140 
8 
7 

1 
8 

12 
02 
24 

12 

(5) 
2.981 

Dnilnir  1904 

830 

"        1905 

1.064 

1906 

888 

••        1907 

762 

1908 

250 

••        1909 

598 

••        1910 

852 

1911 

411 

10 

••         1912 

762 

11 

1918 

828 

17 

••        1914 

12 

Total 

18 

1.226 

8.782 

275 

10,238 

Compiled  from  Adams'  Exhibit  No.  A-20. 
t — Embraces  predecessors. 

^ote: — Of  the  10,233  meters  owned  by  the  company,  251  3-light,  154  5- 
light,  and  22  others  are  not  installed— total,  427. 

Description  of  System.  / 

The  respondent's  production  plant  occupies  land  on  both  sides 
of  Washington  street,  immediately  west  of  First  street,  situated 
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but  a  short  distance  from  the  main  business  section  of  Springfield. 
On  the  north  side  of  the  street  are  located  the  coal-gas  and 
water-gas  buildings,  the  coal-storage  shed,  three  tar  wells^  an 
ammonia  well,  a  six-room  frame  residence  used  by  the  foreman 
of  the  plant,  and  an  85,000  cubic  foot  storage  holder.  On  the 
south  side  of  the  street  are  the  offices,  purification  houses,  a 
horse  barn,  a  garage,  oil-storage  tanks,  a  60,000  cubic  foot  relief 
holder,  and  a  200,000  cubic  foot  storage  holder. 

The  main  building  of  the  production  plant  is  the  retort  house, 
a  one-story  brick  building  53  feet  by  92  feet,  with  a  roof  carried 
on  steel  trusses.  This  building  contains  one  stack  of  four  Par- 
ker-Russell benches  with  six  retorts  each,  and  one  stack  of  six 
Parker-Russell  benches  with  six  retorts  each,  a  total  of  ten 
benches.  Coal  for  charging  the  retorts  is  brought  in  carts  from 
the  coal-storage  shed — a  one-story  wooden  building  (42  feet  by 
144  feet)  located  immediately  west  of  the  retort  house.  Since 
the  gas  plant  possesses  no  track  connection,  coal,  of  necessity,  is 
carted  to  the  storage  shed  from  a  railroad, — a  distance  of  about 
two  blocks.  From  the  wagons,  the  coal  is  elevated  by  a  hoist 
and  deposited  at  any  desired  point  in  the  storage  shed. 

Adjacent  to  the  east  end  of  the  retort  house  is  the  exhauster 
and  ammonia  building — a  one-story  brick  structure  of  dimen- 
sions 43  feet  by  45  feet.  The  building  contains  the  exhauster, 
the  primary  and  secondary  condensers,  the  primary  and  secon- 
dary scrubbers,  and  an  ammonia  stilL  When  the  coal  gas  leaves 
this  building  for  the  purifying  house  it  is  practically  free  from 
both  tar  and  ammonia. 

The  water-gas  generator  building  is  a  33-foot  by  53-foot  two 
story  and  basement  brick  structure,  built  in  1892.  The  build- 
ing contains  two  water-gas  sets,  one  a  7  foot  6  inch  United  Gas 
Improvement  Company  machine,  installed  in  1900,  and  the  other, 
a  somewhat  larger.  United  Gas  Improvement  Company  set,  in- 
stalled in  1905.  The  smaller  set  consists  of  a  generator  7  feet 
6  inches  in  diameter  and  14  feet  6  inches  high;  a  carburetor  7 
feet  in  diameter  and  19  feet  9  inches  high ;  a  superheater  7  feet 
in  diameter  and  22  feet  high,  and  a  washer  6  feet  in  diameter 
by  4  feet  in  height.  Only^one  set  is  used  at  a  time, — an  oper- 
ating method  which  assures  an  ample  supply  of  gas. 

To  the  west  of  the  water-gas  building  is  the  boiler  house — a 
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one-story  brick  building,  32  feet  by  72  feet  The  boiler  equip- 
ment consists  of  two  200-hor8e  poweor  Springfield  Marine  boilers, 
installed  in  1901,  and  one  300-horse  power  water-tube  boiler,  in- 
stalled in  1912.  The  boilers  carry  steam  at  100-pounds  pres- 
sure. The  building  also  contains  an  Atlas  blower  set  for  sup- 
plying air  to  the  water-gas  generators. 

The  office  building  on  the  south  side  of  Washington  street  is  a 
22  foot  by  28  foot  two  story  and  basement  brick  structure,  with  a 
one-story  extension,  28  feet  by  30  feet,  on  the  south  side.  On 
the  first  floor,  the  superintendent's  office,  the  station-meter  room, 
the  meter-prover  room,  and  the  laboratory  are  located.  The  sec- 
ond floor  houses  the  meter-repair  shop. 

The  process  of  making  coal  gas,  after  a  century  of  development, 
is  too  well  known  to  warrant  description  herein.  The  process 
of  manufacturing  water  gas  consists  of  several  interesting  steps. 
In  operation,  a  water-gas  generator  is  filled  with  a  deep  fire  of 
coke,  into  which  a  blast  of  air  is  admitted  at  the  bottom  and 
passed  upward  through  the  fuel.  The  oxygen  in  the  air  blast 
unites  with  the  incandescent  carbon  to  form  carbon-monoxide, 
whidbi  is  passed  into  the  carburetor  and  superheater,  where  com- 
bustion is  completed  by  introducing  air  from  the  blower.  This 
process  produces  an  intense  heat,  which  is  absorbed  by  checker- 
laid  &re  brick  with  which  the  superheater  and  carburetor  are 
filled.  The  gaseous  products  of  this  complete  combustion,  prin- 
cipally carbon  dioxide  and  nitrogen,  are  permitted  to  escape 
through  the  flue  stack.  Wkea  a  proper  temperature  is  attained, 
the  air  is  shut  off,  combustion  ceases,  and  the  second  stage  of 
the  process  is  started.  The  stack  valve  is  closed,  and  steam 
from  the  boilers  is  admitted  under  the  generator  grate.  In  paBS- 
ing  through  the  incandescent  fuel  of  the  generator,  the  steam 
is  decomposed,  and  upon  uniting  with  the  carbon  content  of  the 
incandescent  coke,  produces  water  gas,  or  ^Tblue  gas''  (so-called 
from  its  flame  color).  As  this  gas  enters  the  top  of  the  carbu- 
retor, it  meets  a  spray  of  oil  which  is  injected  during  the  second 
stage.  The  gas  and  oil  vapors  pass  tc^ther  over  the  highly  heat- 
ed surfaces  of  the  fire  brick,  which  causes  the  oil  vapors  to  be- 
come gasified  and  fixed  in  the  presence  of  the  ^^lue  gas.''  The 
result  is  a  permanent  illuminating  mixture  of  fairly  definite 
chemical  composition.    The  gas  from  the  superheater  is  passed 
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in  turn  through  the  washer,  scrubber,  and  condenser,  where  the 
impurities  are  removed,  and  finally  is  discharged  into  the  relief 
holder. 

The  main  purifying  house,  on  the  south  side  of  Washington 
street,  is  a  50  foot  by  50  foot  one  story  and  basement  brick  build- 
ing, containing  four  purifying  boxes,  each  16  feet  by  16  feet  by 
4  feet.  Adjoining  this  building  to  the  north  is  a  second  purify- 
ing house — also  a  one-story  brick  structure  of  dimensions  36 
feet  by  56  feet,  containing  in  addition  to  one  purifying  box,  20 
feet  by  20  feet  by  4  feet,  an  oxide  room.  The  purifying  boxes 
are  fitted  with  trays  containing  a  mixture  of  iron-oxide  and 
wood  shavings.  The  gas,  coming  in  contact  with  this  mixture,  is 
freed  from  its  undesirable  sulphur  compounds.  Both  the  coal 
gas  and  water  gas  are  forced  through  the  purifying  boxes.  The 
coal  gas  comes  directly  from  the  scrubbers,  whereas  the  water 
gas  comes  from  the  relief  holder.  From  the  purifying  boxes, 
the  gas  passes  through  and  is  measured  by  a  10-foot  McDonald 
station  meter,  equipped  with  a  high-capacity  drum  and  possess- 
ing a  measuring  capacity  of  60,000  cubic  feet  per  hour — all  in- 
stalled in  1913.  From  the  station  meter,  the  gas  is  passed  into 
the  storage  holders,  where  it  is  ready  for  distribution  throughout 
the  city. 

Gas  is  distributed  throughout  Springfield  to  a  population  (in 
1915)  of  approximately  60,000  inhabitants,  of  whom  probably 
45,000  were  within  the  district  supplied  with  gas  by  the  respond- 
ent. The  topography  of  the  city  is  comparatively  level;  hence 
the  average  depth  of  mains  is  probably  less  than  4  feet  below 
the  ground  surface.  For  distribution  purposes,  the  city  may  bo 
considered  as  divided  into  four  districts,  centering  at  the  gas 
plant.  Inasmuch  as  the  gas-manufacturing  plant  is  located  very 
near  the  center  of  the  city,  these  districts  correspond  approxi- 
mately to  the  north,  east,  south,  and  west  sides  of  the  city. 

The  northern  district  is  supplied  through  a  12-inch  main  be- 
ginning at  the  storage  holders  and  extending  northwardly  under 
Second  street  to  the  Baltimore  &  Ohio  Southwestern  Railroad 
tracks,  where  it  is  reduced  to  a  10-inch  line  which  follows  east- 
wardly  along  the  Baltimore  &  Ohio  Southwestern  Railroad  tracks 
to  Fourth  street.  From  this  point,  the  10-inch  main  is  extended 
one  block  north  and  one  block  east  to  Fifth  street,  under  which 
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it  runs  to  North  Grand  avenue,  where  it  is  reduced  to  an  8-inch 
line  running  both  eastwardly  and  westwardly  on  North  Grand 
avenue.    , 

The  western  district  is  supplied  by  an  8-inch  main  which 
extends  westwardly  under  Washington  street  from  the  holder  to 
Amos  avenue,  a  distance  of  approximately  1.3  miles,  where  it 
terminates.  At  Walnut  street,  connection  is  made  to  a  6-inch 
main  which  extends  under  Walnut  street  toward  the  north  to  an 
interconnection  with  the  northern  system.  From  a  connection  at 
Washington  street,  extending  southwardly  along  West  Grand 
avenue,  an  8-inch  branch  runs  to  Lawrence  avenue,  where  it  is 
reduced  to  a  6-inch  line  which  runs  both  east  and  west  under  that 
street.  A  20-inch  main  parallels  the  above  8-inch  line  under 
Washington  street  from  the  holder  as  far  as  Pasfield  street, 
where  it  is  reduced  to  a  16-inch  line  which  runs  southwardly  un- 
der Pasfield  street  for  six  blocks  to  Lawrence  avenue.  At  Pas- 
field  street  and  LavTvence  avenue,  the  16-inch  main  is  reduced 
further  to  an  8-inch  line,  which  continues  westwardly  to  Walnut 
street.  At  this  point,  the  8-inch  main  is  converted  into  two  6- 
inch  lines,  one  tying  into  the  above-described  8-inch  system,  and 
the  other  continuing  southwardly  under  Walnut  street,  where  it 
helps  feed  the  new  additions  south  of  Washington  Park. 

The  southern  district  is  fed  by  a  12-inch  line  extending  from 
the  holders  southwardly  imder  Second  street  to  Jackson  street; 
thence  eastwardly  to  Fourth  street;  thence  southwardly  to  Cook 
street,  where  it  is  reduced  to  a  10-inch  main,  with  a  6-inch  line 
running  both  east  and  west  and  tying  into  the  districts  on  either 
side.  The  10-inch  main  continues  southwardly  to  Allen  street, 
thence  eastwardly  to  Seventh  street,  thence  southwardly  for  five 
blocks  to  Spruce  street,  where  it  is  reduced  to  8  inches  through 
the  next  two  blocks.  At  Myrtle  street,  the  main  is  reduced  to  a 
6-inch  line,  which  feeds  a  new  addition  south  of  lies  Park. 

The  eastern  district,  comprising  principally  the  down-town 
section,  is  supplied  by  two  12-inch  mains.  One  of  the  mains  is 
laid  as  far  as  Fifth  and  Monroe  streets,  and  the  other  extends 
under  Adams  street  to  Ninth  street,  where  it  divides  in  three 
directions, — a  6-inch  line  running  northwardly  under  Ninth 
street  and  tying  into  the  northern  district,  a  6-inch  line  continu- 
ing eastwardly  to  the  Illinois  Central  Railroad,  and  an  8-inch 
P.U.R.1916C. 


Digitized  by 


Google 


304  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

line  extending  southwardly  under  Ninth  street  for  a  distance  of 
five  blocks,  where  it  terminates  in  a  6-inch  line  running  both 
east  and  west  under  Cook  street.  The  leg  which  runs  westwardly 
under  Cook  street  ties  into  the  southern  district,  and  the  leg 
which  runs  eastwardly  supplies  a  territory  which  lies  south  of 
Cook  street  and  east  of  the  Wabash  railroad. 

From  all  of  the  above  described  mains,  smaller  mains,  princi- 
pally of  4-inch  and  6-inch  size,  branch  off  at  the  majority  of  the 
street  intersections.  These  smaller  mains  also  interconnect  and 
tie  together  the  larger  mains,  so  that  a  fairly  uniform  pressure 
is  maintained  over  tine  entire  system.  At  the  date  of  the  valu- 
ations (May  1,  1914),  there  was  a  total  of  about  460,000  feet 
(approximately  S7  miles)  of  mains,  of  which  approximately  0.2 
per  cent  is  20-inch  pipe,  0.6  per  cent  is  16-inch  pipe,  2  per  cent 
is  12-inch  pipe,  3.4  per  cent  is  10-inch  pipe,  5.6  per  cent  is  8-inch 
pipe,  20  per  cent  is  6-inch  pipe,  39.5  per  cent  is  4-iiich  pipe,  26.1 
per  cent  is  3-inch  pipe,  2.3  per  cent  is  2-inch  pipe^  and  about  0.3 
per  cent  is  l^inch  pipe.  About  80  per  cent  of  the  mains  are 
cast-iron  pipe,  and  the  remainder  are  wrought-iron  pipe  of  4-inch 
and  smaller  sizes.  Of  the  total  length  of  mains,  about  49  per 
cent  is  laid  under  brick  pavement,  and  6  per  cent  under  asphalt 
pavement.  Of  this  55  pet  cent  only  7.8  per  cent  of  the  brick 
pavement  and  less  than  0.1  per  cent  of  the  asphalt  pavement  was 
cut  in  the  laying  of  the  mains. 

The  total  number  of  services  in  connection  with  the  distribu- 
tion system  is  10,563*,  of  which  10,344  are  connected  to  meters, 
with  209  services  merely  extending  to  the  curb.  These  services 
range  in  size  from  f  of  an  inch  to  2  inches,  and,  of  the  total 
number,  2.8  per  cent  are  2  inch,  2  per  cent  are  1|  inch,  77.4 
per  cent  are  1^  inch,  10.2  per  cent  are  1  inch,  and  8.1  per  cent 
are  f  inch  in  size.  The  number  of  services  has  increased  from 
2,866  in  1903,  when  the  utility  was  taken  over  by  the  present 
owners,  to  10,553  at  the  time  of  the  inventory, — May  1,  1914. 

On  May  1,  1914,  the  company  had  9,806  meters  in  service, 
of  which  10  per  cent  are  of  3-light,  87.4  per  cent  are  of  5-light, 
and  2.6  per  cent  are  of  other  sizes,  including  one  45-light,  two 
60-light,  and  two  100-light  meters.     On  the  same  date,  the  re- 


*  Indudes  861  abandoned  seryices. 
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spondent  had  427  meters  of  various  sizes  in  stock,  including  one 
300-light  and  two  500-light  instruments. 

In  addition  to  the  down-town  manufacturing  plant,  the  r^ 
spondent  recently  has  installed  a  1,000,000  cubic  foot  holder, 
about  a  mile  northwest  of  the  plant,  on  an  18-acre  tract  of  ground, 
which  has  been  secured  under  a  renewable  lease  running  for  a 
possible  one  hundred  years.  The  holder  was  erected  in  1913, 
and  is  located  adjacent  to  the  tracks  of  the  Baltimore  &  Ohio 
Southwestern  Kailroad.  The  land  lies  on  both  sides  of  the  rail- 
road right  of  way,  which  will  admit  of  direct  track  connections 
whenever  the  manufacturing  plant  is  transferred  to  the  outskirts 
of  the  city.  The  1,000,000  cubic  foot  holder  is  connected  in- 
directly with  the  ^down-town  manufacturing  plant  through  the 
mains  of  the  western  district,  leading  off  for  a  short  distance 
with  a  newly  installed  24-inch  main, 
Valtuitions, 

[1]  In  all,  five  separate  valuations  of  the  respondent's  gas 
property  were  submitted  at  hearings  in  the  case, — ^two  valuations 
by  the  petitioner,  two  by  the  respondent,  and  one  by  the  Conamis- 
sion's  engineering  staff*  The  valuations  of  most  of  the  experts 
were  appraisals  of  essentially  the  same  inventory,  which  was 
prepared  by  the  respondent's  employees  and  field^hecked  by  the 
Commission's  engineering  staff.  Adams  and  Bemis  are  respon- 
sible for  the  petitioner's  valuations,  Anderson  and  Brown  are 
responsible  for  the  respondent's  valuations,  and  Little  is  respon- 
sible for  the  engineering  staff's  valuation.  Brown,  for  the  major 
part,  is  responsible  for  the  respondent's  inventory. 

The  appraisers  used  various  methods  of  determining  their  valu- 
ations of  the  gas  property.  No  two  appraisers  used  identical 
theories.  Adams  used,  as  a  basis  of  valuation,  the  cost  at 
which  property  of  equivalent  effectiveness  (or  capacity)  could 
be  installed.  This  equivalent  plant  was  assumed  by  Adams  to 
be  reproduced  new  at  present-day  prices  and  depreciated  in  ac- 
cordance with  its  age.  Adams  advocated  the  use  of  prices 
which  are  current  upon  the  date  of  the  valuation,  without  any  de- 
viation tending  toward  an  average  of  fluctuating  prices  on  certain 
classes  of  material  and  labor.  Bemis,  assisted  by  the  Chicago 
accounting  firm  of  Marwick,  Mitchell,  Peat,  &  Company,  pre- 
pared a  valuation  based  iipon  data  which  were  obtained  frc»n 
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the  respondent's  books,  as  nearly  as  sncli  data  were  to  be  deter- 
mined reliably.  Bemis  applied  unit  prices  to  the  entire  distri- 
bution system  (over  60  per  cent  of  the  property)  and  lumped 
the  other  items  of  property  into  large  classifications,  to  which 
book  prices  and  data  were  applied.  Bemis  depreciated  the  prop- 
erty in  accordance  with  life  tables,  supplemented  by  some  actual 
inspection  of  the  equipment.  Anderson  used,  as  a  basis  of  valu- 
ation, the  cost  of  reproducing  the  property  under  present-day 
conditions,  at  present-day  prices,  less  depreciation.  On  fluctuat- 
ing material  and  labor,  Anderson  used  average  prices  prevailing 
over  the  past  six  years.  Depreciation,  Anderson  determined  from 
actual  inspection,  where  such  inspection  was  possible,  and  from 
age  and  assumed  life,  wherever  inspection  was  impracticable. 
Brown  prepared  a  valuation  based  upon  the  cost  of  reconstruct- 
ing anew  the  existing  plant  and  gas  system  under  identical  con- 
ditions which  obtained  at  the  time  the  various  facilities  were 
installed.  Brown's  prices  are  the  current  market  quotations  of 
the  date  of  valuation,  modified  by  five-year  average  prices  applied 
to  fluctuating  material  and  labor.  Present  condition,  Brown  de- 
termined in  a  manner  quite  similar  to  Anderson.  Little  made  a 
valuation  which  is  based  upon  the  orij^nal  cost  of  the  plant  and 
system  at  the  time  of  the  installation  of  the  various  items  and 
facilities  that  compose  the  aggregate  property  of  to-day.  Where 
exact  costs  of  some  items  were  not  to  be  obtained  from  the  re- 
spondent's records.  Little  estimated  the  cost  of  similar  items  in- 
stalled under  similar  circumstances  as  of  the  time  of  the  actual 
installation.  Little,  like  Brown  and  Anderson,  foimd  present 
condition  of  the  equipment  from  an  actual  inspection  of  the 
visible  property,  and  from  life  tables  and  experience,  wherever 
the  property  could  not  be  inspected. 

In  total  value,  Brown  testified  to  the  highest  sum,  and  Adams 
testified  to  the  lowest.  Little  is  intermediate  between  the  claims 
of  the  petitioner's  and  the  respondent's  witnesses.  In  testimony 
relating  to  the  various  valuations  (and  inventory),  some  errors 
and  modifications  (usually  of  small  magnitude)  were  recorded. 
Table  VIIL  is  compiled  to  show  a  final  comparative  summary  of 
all  valuations,  as  of  May  1,  1914.*    Both  the  cost  new  (original 


*  Except  the  Taluation  of  Adams,  which  is  of  Julj  1,  1914. 
P.U.R.1916C. 


Digitized  by 


Google 


SPRINGPIELD  V.  SPRINGFIELD  GAS  &  E.  CO. 


307 


o 


o 


g 


CO 

B    ^  ^ 


h:;    5i 


ca 

o 

H 

hJ     o  ^ 

t-3     C    O 

^      to    00 

§  If 

^    ^  ^ 
S   -^ 

I     -I 
5    ^ 


I-} 
PQ 


•HdoO'ViO     «     e*     00     o»     o 


s  a  3  s  s 


O  O 

OSS 


t?S5 


1* 

O  0) 


0525 


P.U.R.1916C. 


!9g|S 


*■■§■    §■  I 


s|-§ss 


8af52S 

ODCCt^OO 


s  s 


§  i 
i  s 


i  § 

5f    !Q 


i  i 

s  a" 


i  § 


i  «■ 


I  • 


f  § 
§  8 


§  i 


g  i 


i  §  «  § 
e  3  i  s 


I 


S  s  E 


i  s 


g  I 


i  s 


g  § 

^  s 


si 


I  § 


S  s; 


i  § 

S   8 


s 
oll*3 

S  «  3  <^ 


??    -,• 


"      ea      «     -^      C8 


s^^ls       ^       S       .^       P 


P    2    2    22    "^ 

IH        i-<        iH        fl       f-i 


ss 

SO 


Digitized  by 


Google 


308  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

cost,  book  cost,  OP  estimated-reproduction  cost,  depending  upon 
the  theory  of  the  appraiser)  and  the  present  depreciated  value 
are  indicated  in  the  tabulation. 

In  the  appraisals  submitted  by  the  various  experts,  there  ex- 
ists considerable  difference  in  the  estimated  value  of  the  entire 
gas  property  in  Springfield.  The  weight  to  be  assigned  to  the 
various  opinions  depends  upon  several  factors.  The  personality 
of  the  appraiser  and  the  thoroughness  with  which  he  performs 
his  task  are  influential  considerations.  The  theory  under  which 
a  valuation  is  compiled  is  quite  material  in  the  determination  of 
both  unit  and  total  values.  Counsel  for  the  respondent,  in  his 
brief,  voices  his  attitude,  to  wit: 

"Undoubtedly,  value  cannot  be  determined  by  any  mathe- 
matical or  other  exact  process.  In  the  last  analysis  it  is  a  mat- 
ter of  opinion.  The  value  of  such  an  opinion,  however,  depends 
upon  the  consideration  which  was  given  to  the  subject,  the  prac- 
tical experience  of  the  man,  and  the  circumstances  under  which 
the  opinion  was  formed.  The  most  adverse  criticism  of  expert 
opinion  evidence  has  its  foundation  in  the  suspicion  that  the  ex- 
pert is  employed  for  the  purpose  of  arriving  at  a  certain  conclu- 
sion."    (Respondent's  brief,  p.  5.) 

Counsel  doubtless  has  inferred  that  the  expert  opinion  evidence 
in  this  case  may  be  subject  to  the  suspicion  that  it  is  partisan. 
It  appears  that  both  of  the  petitioner's  experts  find  low  values, 
whereas  both  of  respondent's  experts  find  high  values.  The  Com- 
mission's engineering  staff  is  intermediate. 

As  to  the  various  and  sundry  theories  under  which  the  ap- 
praisers worked,  a  volume  easily  could  be  writteiu  Each  theory 
possesses  desirable  points,  and  each  also  possesses  undesirable 
points,  which,  when  viewed  from  certain  angles,  are  obnoxious 
to  one  or  the  other  side  of  the  controversy.  From  the  mass  of 
data  and  opinion  testimony  presented  in  the  case  at  bar,  it  is 
tedious  and  difficult,  but  by  no  means  impossible,  to  arrive  at 
a  fair  and  reasonable  approximation  of  the  truth.  Xo  theory 
has  been  developed  to  a  stage  where  it  may  be  regarded  as  the 
panacea  of  all  rate-making  ills.  Every  theory  has  its  staunch 
advocates.  The  courts  have  established  no  criteria,  and  have  been 
extremely  cautious  in  committing  the  judiciary  to  one  method 
or  another.    No  doubt  the  courts  see  clearly  the  exceptional  con- 
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ditions  which  may  render  a  given  theory  misleading,  even  nnto 
absnrdity.  The  attitudes  of  the  courts,  at  different  times  in 
different  cases,  have  been  set  forth  to  great  advantage  by  counsel 
in  briefs  submitted  in  behalf  of  both  sides.  There  is  little  to  add 
to  counsel's  presentation,  other  than  to  emphasize  the  expres- 
sions of  Mr.  Justice  Harlan  in  the  leading  rate  case  of  Smyth 
v.  Ames,  to  wit :  "We  hold,  however,  that  the  basis  of  all  calcu- 
lations as  to  the  reasonableness  of  rates  to  be  charged  by  a  cor- 
poration maintaining  a  highway  under  legislative  sanction  must 
be  the  fair  value  of  the  property  being  used  by  it  for  the  con- 
venience of  the  public.  And  in  order  to  ascertain  that  value,  the 
original  cost  of  construction,  the  amount  expended  in  permanent 
improvements,  the  amount  and  market  value  of  its  bonds  and 
stock,  the  present  as  compared  with  the  original  cost  of  construc- 
tion, the  probable  earning  capacity  of  the  property  under  par- 
ticular rates  prescribed  by  statute,  and  the  sum  required  to  meet 
operating  expenses,  are  all  matters  for  consideration,  and  are  to 
be  given  such  weight  as  may  be  just  and  right  in  each  case." 
And:  "What  the  company  is  entitled  to  ask  is  a  fair  return 
upon  the  value  of  that  which  it  employs  for  the  public  conven- 
ience. On  the  other  hand,  what  the  public  is  entitled  to  demand 
is  that  no  more  be  exacted  from  it  for  the  use  of  a  public  high- 
way than  the  services  rendered  by  it  are  reasonably  worth."  (169 
U.  S.  4GG,  42  L.  ed.  819,  18  Sup.  Ct.  Rep.  418.) 

It  is  to  be  noted  that  Mr.  Justice  Harlan  points  out  the  vari- 
ous arid  sundry  elements  which  must  be  given  "such  weight  as 
may  be  just  and  right  in  each  case."  The  language  of  the 
court  is  "the  present  as  compared  with  the  original  cost  of  con- 
struction," and  not,  "the  original  cost  of  construction  compared 
with  the  cost  of  reproduction  new." 

Anderson  predicates  his  valuation  upon  the  fundamental  the- 
ory that  the  gas  plant  and  system  which  has  been  constructed 
piecemeal  in  Springfield  during  the  past  sixty  years  is  repro- 
duced of  identical  equipment,  but  in  a  wholesale  manner. 
Anderson's  theory  is  in  accord  with  that  expressed  by  John  W. 
Alvord  in  a  paper  entitled,  "Principles  of  Public-Utility  Valu- 
ation," read  before  a  meeting  of  the  American  Society  of  Civil 
Engineers,  Noveipber  18,  1914,  and  quoted  in  part,  to  wit: 

".  .  .  Having  familiarized  ourselves  with  the  existing 
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property  which  is  to  be  valued,  we  must,  in  imagination,  as  a 
prolonged  conceptual  process,  retrace,  step  by  step,  every  feature 
of  the  procedure  that  would  have  to  be  taken  if  that  property 
were  completely  wiped  out,  and  we  were  responsible  for  the  task 
of  entirely  rebuilding  it  in  a  reasonable  length  of  time  and  in  a 
manner  which  is  humanly  possible.  Should  we  unconsciously 
omit  one  important  step  necessary  to  that  rebuilding,  we  will  fail 
to  reach  the  full  cost.  Being  in  possession  of  retrospect,  we  are 
constantly  subject  to  the  temptation  to  substitute  an  easy  and 
virtuous  hindsight  for  that  real  lack  of  foresight  which  would  be 
our  condition  in  actual  life  and  under  ordinary  conditions.  If 
we  do  full  justice  to  the  procedure,  we  must  trace  two  lines  of 
human  endeavor;  that  is,  the  mental  labor  as  well  as  the  physi- 
cal labor  which  produced  the  result  before  us.  Mental  endeavor 
will  include  the  development  of  the  project  and  the  preliminary 
steps  of  promotion.  This  must  include  the  necessary  time  and 
pains  that  would  naturally  be  taken  to  see  that  the  project  is 
practical,  the  time  and  attention  necessary  to  negotiate  the  fran- 
chise, investigate  the  methods  of  service,  and  estimate  the  pre- 
liminary work.  We  must  at  every  step  of  the  way  outline  to  our- 
selves the  necessary  lengths  of  interlapsing  time  to  do  all  these 
things,  as  well  as  the  amount  of  labor  to  design,  contract  for,  and 
actually  build  each  structure.  Much  of  our  cost  will  be  entirely 
dependent  on  the  length  of  time  we  assume  for  these  practical 
operations.  It  is  quite  certain  that  the  most  trained  imagination, 
practically  acquainted  with  similar  construction,  will  not  always 
entirely  succeed  in  redeveloping  every  detail  involving  expense  in 
such  a  procedure.    .    .    ."     (79  Trans.  A.  S.  C.  E.  144-5.) 

Adams'  theory  differs  from  Anderson's  chiefly  in  one  particu- 
lar; i.  e.y  the  existing  plant,  which  in  many  respects  may  be 
obsolete  and  inadequate,  is,  in  a  process  of  reproduction,  sup- 
planted by  a  modem,  up  to  date,  and  efficient  plant,  constructed 
in  an  economical  and  approved  manner.  Adams  seems  to  aim 
at  the  cost  of  reproducing  the  existing  gas  service,  rather  than  the 
cost  of  reproducing  the  property  engaged  in  that  service.  Adams' 
fundamental  is  the  principal  fallacy  of  the  reproduction-new 
theory.  The  reproduction  advocates  generally  contend  that  it  is 
necessary  to  reproduce  the  identical  property  which  is  now  used 
in  utility  business,  entirely  irrespective  of  whether  an  equivalent 
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(or  even  better)  service  could  be  rendered  more  economically 
by  means  of  different  instrumentalities.  Few,  if  any,  of  the 
reproduction-new  theorists  would  admit  that,  if  need  of  actually 
supplanting  the  property  were  ever  to  arise,  the  same  would  be 
duplicated  in  an  identical  manner,  despite  modem  efficiency  and 
economy,  and  despite  scientific  developments  of  the  art  of  gas 
making.  An  objection  raised  to  the  theory  advocated  by  Adams 
lies  in  the  fact  that,  very  probably,  no  two  equally  qualified  en- 
gineers could  be  found  to  agree  upon  the  type  of  new  plant  re- 
quired to  supplant  the  existing  system.  It  is  claimed  that  the 
costs  to  be  found  would  depend  largely  upon  the  type  of  the 
projected  plant,  and  that  great  variations  in  valuations  would 
result  It  is  quite  doubtful,  however,  if  such  variations  would 
be  of  greater  magnitude  than  the  valuations  placed  by  the  ex- 
perts upon  the  property  involved  in  the  case  now  before  the 
Commission,  or  of  greater  magnitude  than  the  estimates  of  com- 
petent and  skilled  contractors  bidding  upon  new  construction 
work.  Adams'  theory  of  valuation  is  by  no  means  without  weight. 
It  is  worthy  of  note,  however,  that  the  trend  of  rate  regulation 
indicates  more  and  more  weight  to  be  given  by  both  courts  and 
commissions  to  a  careful  and  reasonable  application  of  the  equiv- 
alent-plant theory,  as  recently  set  forth  by  the  Idaho  supreme 
court  in  the  case  of  Murray  v.  Public  Utilities  Commission,  to 
wit: 

^^e  believe  that  in  ascertaining  values  in  this  way  the  worth 
of  a  new  plant  of  equal  capacity,  efficiency,  and  durability,  with 
proper  discount  for  defects  in  the  old,  and  the  actual  deprecia- 
tion for  use,  should  be  the  measure  of  value,  rather  than  the 
cost  of  exact  duplication,"  (27  Idaho,  603,  P.U.K.1915F,  441, 
150  Pac  47.) 

Brown's  valuation  also  differs  from  Anderson's  in  one  import- 
ant particular,  viz.,  the  taking  cognizance  of  the  manner  in 
which  the  identical  plant  and  system  were  actually  installed. 
Brown's  method  carries  the  reproduction-new  theory  to  the  very 
extreme,  and  takes  advantage  not  only  of  enhanced  values  which 
result  from  present-day  appreciation  and  increased  costs  of  ma- 
terial and  labor,  but  also  of  such  increased  costs  of  installation 
as  may  be  claimed  to  result  from  piecemeal  construction,  i.  e., 
a  construction  of  small  portions  of  the  plant  and  system,  year 
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by  year,  following  the  sequence,  as  nearly  as  practicable,  of  the 
progress  of  the  actual  installation.  Brown's  theory  is  to  be 
criticized  in  that  the  original-cost  method  is  followed  in  the 
manner  of  construction  and  in  the  sequence  of  operations,  whereas 
the  reproduction-new  method  is  followed  in  his  application  of 
present-day  prices  to  all  features  of  buying  material  and  of  in- 
stalling the  plant,  including  overheads.  If  the  reproduction 
method  is  to  be  utilized  as  a  guide  to  the  value  of  a  utility  prop- 
erty, a  reasonable  application  of  the  theory  is  to  be  expected. 
Viewed  thus,  a  reasonable  reproduction  theory  contemplates  the 
duplication  of  the  existing  plant,  in  a  wholesale  manner,  at  pres- 
ent-day prices.  If  Brown's  theory  be  accepted  as  convincing, 
then  the  public  would  be  deprived  of  such  credit  as  it  is  entitled 
to  receive  from  the  consideration  that  the  construction  work  is 
to  be  reproduced  in  a  wholesale  manner. 

The  theory  of  valuations  adopted  by  Anderson,  Adams,  and 
Brown  are  open  to  criticism  upon  the  ground  of  unstableness. 
These  valuations  reflect  the  dictates  of  a  reproduction-new  theory, 
upon  one  particular  date.  With  changes  in  prices,  particularly 
the  general  increasing  trend  of  prices,  the  valuations  must  change 
accordingly,  aside  from  a  normal  additional  accruing  deprecia- 
tion, which  affects  any  valuation  that  may  be  made  under  any 
theory  recognizing  accrued  depreciation.  The  general  unstable- 
ness of  the  reproduction-new  theory  was  realized  and  understood 
by  prominent  proponents  of  the  Federal  valuation  act.  Senators 
Bristow,  of  Kansas,  and  La  Follette,  -of  Wisconsin,  on  February 
24,  1913,  participated  in  the  following  colloquy: 

Mr.  Bristow :  "There  is  one  point  I  wanted  to  bring  out  with 
regard  to  that  feature  of  the  bill  that  requires  the  Commission 
to  ascertain  the  cost  of  production  new.  Such  a  finding,  in  my 
opinion,  is  not  of  any  great  value,  so  far  as  the  rate  making  is 
concerned.  It  is  a  vacillating  quantity;  it  does  not  represent 
in  any  sense  the  investment  of  the  company  in  the  construction 
of  the  road.  To  illustrate:  In  the  suit  that  was  pending  the 
estimated  cost  of  the  reproduction  of  the  Northern  Pacific  Rail- 
road was  involved.  I  am  informed  the  same  engineer  reported 
in  1907  and  in  1909  as  to  the  cost  of  the  reproduction  new,  and 
the  value  fixed  in  1909  was  $185,000,000  more  than  the  same 
engineer  fixed  the  value  of  reproduction  new  in  1907." 
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Mr,  La  FoUette  (in  part) :  *Xet  me  say  to  the  Senator  on 
this  question,  that  the  Supreme  Oourt  of  the  Untied  States  has 
Usted  that  as  one  of  the  values  to  be  considered,  and  it  has  not 
yet  by  any  express  declaration  eliminated  it  as  a  value  to  be  ig- 
nored. So  it  seemed  to  the  committee  that  we  ought  to  give  it  its 
place  here.  I  will,  however,  say  to  the  Senator  that  I  am  con- 
fident that  the  views  of  all  the  advanced  commissions  of  the  coun- 
try that  are  doing  this  valuation  work  are  that  there  should  be 
very  inconsiderable  weight  given  to  reproduction  new,"  (Con- 
gressional Eecord,  8801.) 

The  valuations  of  Bemis  and  Little  are  attempts  to  reach  facts 
in  existence,  rather  than  to  derive  values  based  upon  some  the- 
oretical premise.  Bemis  has  studied  the  books  and  records  of  the 
respondent  for  the  purpose  of  deriving  general  information  as  to 
investment  Bemis  advocates  theories  which  he  has  developed 
after  many  years'  analysis  of  public-utility  problems.  Little  has 
appraised  a  carefully  prepared  and  painstakingly  compiled  in- 
ventory, and  has  based  his  appraisal  (except  overheads)  upon  ac- 
tual cost  figures  secured  as  far  as  possible  from  the  respondent's 
books  and  records.  In  the  absence  of  actual  records  of  original 
cost.  Little  estimated  the  costs  of  construction  as  of  the  time  of 
the  installation.  The  unit  costs  used  by  Little  reflect  quite  ex- 
actly the  extra  cost  of  piecemeal  construction  over  wholesale  con- 
struction, and  naturally  include  all  the  enhanced  value  for  which 
counsel  for  respondent  vigorously  contends  is  due  to  piecemeal 
construction.  The  valuations  of  Bemis  and  Little,  it  is  to  be 
noted  in  conclusion,  are  more  stable  than  those  of  Anderson, 
Adams,  and  Brown,  in  so  far  as  prices  are  founded  upon  facts  in 
the  records  of  the  respondent,  and  are  not  subject  to  theoretical 
fluctuations.  The  complexity  of  a  reproduction  theory  and  the 
fluctuating  character  of  a  valuation  compiled  thereunder  are 
amplified  by  Chainnan  Halford  Erickson  of  the  Wisconsin  Rail- 
road Commission,  in  a  paper  presented  before  the  conference  on 
valuation,  held  under  the  auspices  of  the  Utilities  Bureau,  at 
Philadelphia,  in  November,  1915.  The  Commissioner  expresses 
his  ideas  upon  this  subject  as  follows,  to  wit: 

'OBy  original  cost  in  this  connection  it  seems  to  me  should  be 
understood  the  cost  at  which  the  existing  property  used  by  public 
utilities  in  rendering  service  was  acquired.  By  cost  of  reproduc- 
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tion  is  meant  the  cost  of  reproducing  the  existing  property  under 
prevailing  conditions.  The  original  cost  of  the  existing  property 
should  be  shown  by  the  books  and  records  of  the  utilities  provided 
these  have  been  properly  kept  and  are  still  in  existence.  When 
the  books  have  not  been  so  kept  or  are  not  available,  the  original 
cost  as  thus  outlined  may  be  determined  very  much  in  the  same 
manner  as  that  in  which  the  cost  of  reproduction  is  found. 

"In  order  to  determine  the  cost  of  reproduction  it  is  necessary 
to  have  complete  inventories  of  all  the  material,  labor,  and  serv- 
ices that  have  entered  into  the  plant.  To  this  end  it  is  further 
necessary  to  have  complete  price  lists  of  such  material,  labor,  and 
services  covering  not  only  existing  prices,  but  the  prices  that  have 
prevailed  for  some  years  in  the  past.  In  the  case  of  prices  which 
fluctuate  sharply,  it  may  also  be  necessary  to  weigh  these  prices. 
Consideration  should  further  be  given  to  the  general  trend  in  the 
course  of  the  prices.  To  do  so  is  important,  since  most  valu- 
ations are  made  for  the  future  as  well  as  for  the  present. 

"When  the  original  cost  of  the  existing  property  is  desired  it 
can  be  computed  upon  the  same  inventory  as  that  used  in  deter- 
mining the  cost  of  reproduction  and  upon  prices  which  cover 
the  period  when  the  property  involved  was  put  into  the  plant. 
Such  price  lists  may  be  had  partly  from  the  records  of  the  plant 
and  partly  from  other  sources.  In  this  way  the  original  cost  of 
the  existing  property  can  be  had  with  even  greater  accuracy  than 
the  cost  of  reproduction."  (The  Utilities  Magazine,  vol.  I,  IsTo. 
3 — 113.)  It  is  noteworthy  that  Chairman  Erickson,  after  years 
of  experience  and  participation  in  rate-making  procedures,  volun- 
teers the  opinion  that  "original  cost  of  existing  property  can  be 
had  with  even  greater  accuracy  than  the  cost  of  reproduction."  It 
is  to  be  recognized  that  in  the  valuation  of  any  physical  property, 
the  various  appraisers  ordinarily  do  not  reach  identical  conclu- 
sions, even  upon  identical  theoretical  bases,  for  the  reason  that 
individual  judgment  differs  greatly  as  to  cost  of  the  items  enter- 
ing into  the  composition  of  an  entire  system. 
Land. 

[2,  3]  The  respondent  both  owns  and  leases  lands  for  the  oper- 
ation of  its  gas  plant  in  Springfield.  Title  to  approximately  3.1 
acres  of  down-town  land  at  First  and  Adams  streets  is  owned  by 

the  respondent.  The  outlying  land,  in  the  northwest  quarter  of 
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the  city,  adjacent  to  West  Grand  avenue,  between  Miller  street 
and  Dorian  avenue,  at  the  site  of  the  1,000,000  cubic  foot  holder 
alongside  the  Baltimore  &  Ohio  Southwestern  Railroad,  is  held 
under  a  long-term  lease. 

The  down-town  land,  upon  which  the  respondent's  gas-manu- 
facturing plant  is  located,  consists  of  sundry  parcels  and  lots, 
answering  to  the  following  local  technical  description,  to  wit: 

*' John  Taylor's  west  addition :  West  ^  of  lot  19,  east  ^  of  lot 
19,  lot  20,  lot  21,  lot  22.  This  parcel  of  land  is  located  on  the 
northwest  comer  of  First  and  Washington  streets — frontage,  320 
feet ;  area,  50,336  square  feet.'^ 

"Bullock's  addition  to  the  city  of  Springfield:  Lot  1,  lot  2, 
lot  3,  lot  4,  lot  6,  lot  6,  lot  7,  lot  8,  lot  9.  This  parcel  of  land  is 
located  on  the  southwest  corner  of  First  and  Washington  streets 
— frontage,  360  feet;  area,  56,988  square  feet." 

"Bullock's  addition  to  the  city  of  Springfield:  East  ^  of  lot 
22,  lot  23,  lot  24,  lot  25,  lot  26.  This  parcel  of  land  is  the  vacant 
lots  located  on  the  northwest  comer  of  First  and  Adams  streets — 
frontage,  180  feet;  area  28,494  square  feet." 

The  outlying  leased  land,  on  both  sides  of  the  Baltimore  & 
Ohio  Southwestern  Railroad  at  West  Grand  avenue,  upon  which 
the  1,000,000  cubic  foot  holder  is  located,  consists  of  an  ell-shaped 
tract  of  land,  totaling  18  acres  in  area,  and  answers  to  the  fol- 
lowing technical  description : 

"All  that  part  of  the  northeast  quarter  (J)  of  the  southwest 
quarter  (i)  of  the  northwest  quarter  (J)  of  section  twenty-eight 
(28),  township  sixteen  (16)  north,  range  five  (5)  west  of  the 
third  principal  meridian,  lying  south  of  Dorian  avenue  in  Payne 
and  Jones  addition  to  the  city  of  Springfield,  except  the  coal  un- 
derlying said  land  heretofore  deeded  to  Charles  R.  Hurst. 

"And  also  the  southeast  quarter  (J)  of  the  southwest  quarter 
(^)  of  the  northwest  quarter  (^)  of  said  section  twenty-eight 
(28),  township  sixteen  (16)  north,  range  five  (5)  west  of  the 
third  principal  meridian,  excepting  therefrom  the  right  of  way 
of  the  Baltimore  &  Ohio  Southwestern  Railroad  Company  and 
excepting  the  coal  underlying  said  land  heretofore  deeded  to  Ann 
Hurst. 

"And  also  all  that  part  of  the  northwest  quarter  {^)  of  the 
southwest  quarter  (i)  of  the  northwest  quarter  (^)  of  section 
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twenty-eight  (28),  township  sixteen  (16)  north,  range  five  (6) 
west  of  the  third  principal  meridian,  lying  south  of  Dorian  ave- 
nue, in  Payne  &  Jones  addition  to  the  city  of  Springfield,  and 
north  of  the  right  of  way  of  the  Baltimore  &  Ohio  Southwestern 
Railroad  Company,  except  the  coal  underlying  the  same. 

The  principal  provisions  of  the  agreement  between  the  respond- 
ent and  one  Edward  W.  Payne  (and  one  Ida  Payne,  his  wife), 
covering  the  lease  of  the  aforesaid  18-acre  tract,  and  submitted 
in  evidence  as  respondent's  exhibit  No.  9,  are  in  words  and  fig- 
ures as  follows,  to  wit : 

"1.  Date  of  lease— June  17, 1913. 

"2.  Terminates  a  previous  lease  dated  May  16,  1907. 

'^3.  Excludes  underlying  coal  deposits,  and  Baltimore  &  Ohio 
Southwestern  Railroad  right  of  way. 

"4.  Period  of  lease— July  1,  1907,  to  July  1,  1927. 

"5.  Rent — $600  annually,  payable  quarterly. 

"6.  Provides  for  opening  of  certain  streets  and  for  widening 
of  West  Grand  avenue. 

"7.  Lessee  to  pay  all  general  and  special  taxes  and  assess- 
ments, except  street  improvements  when  first  installed. 

"8.  Lessee  may  either  erect  or  remove  buildings,  as  may  be 
necessary  to  its  business. 

"9.  Lessee  has  option  of  renewal  for  four  other  periods  of 
twenty  years  each,  by  giving  at  least  six  months'  notice  of  its 
intention. 

"10.  Rent  for  four  renewal  periods  shall  be  3  per  cent  of  the 
appraised  value  of  the  ground  only,  provided  that,  for  the  period 
1827  to  1847,  it  shall  not  exceed  $2,400  annually. 

"11.  Appraisals  are  to  be  made  one  year  before  renewal* 
Agreement  specifies  method  of  appointing  appraisers. 

"12.  Lessee  may  sublet  premises." 

All  appraisers  testified,  in  a  general  way,  to  the  land  values 
which  were  assumed  in  their  respective  valuations.  In  addition, 
two  real  estate  experts  testified  only  as  to  the  value  of  the  down- 
town real  estate.  Adams  testified  that  land  equally  suitable  for 
gas  purposes  could  be  acquired  for  $15,000,  and  that,  even 
though  the  land  now  used  is  more  valuable,  yet,  inasmuch  as  other 
land  at  a  different  location  could  be  obtained  for  $16,000,  in  his 
judgment,  only  $15,000  should  be  allowed  in  this  proceeding 
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as  the  value *of  land.  Adams  also  testified  that,  if  the  gas  works 
were  removed  and  the  land  put  to  its  most  valuable  use,  the 
present  market  value,  in  his  opinion,  would  be  $23,622,  and  the 
portion  used  for  a  dwelling  house,  etc.,  $8,129,  making  a  total 
of  $31,761.  Bemis,  in  his  appraisal,  adopted  $7,250  as  the 
proper  figure  to  be  used  for  lands.  This,  he  stated,  is  the  original 
cost.  The  respondent  produced  two  Springfield  real  estate  deal- 
ers, Sullivan  and  Troxell,  who  qualified  as  to  knowledge  and 
experience  in  the  sale  and  market  value  of  local  land.  Troxell 
^testified  that,  in  his  opinion,  the  present  market  value  of  the 
land  upon  which  the  gas  works  is  located  is  $46,400,  whereas 
Sullivan  placed  this  value  at  $55,800.  Neither  of  the  figures  in- 
cludes public  sidewalks,  sewers,  pavements,  or  other  improve- 
ments. Both  Brown  and  Anderson  testified  that  they  were  not 
experts  in  land  values,  and,  for  the  purpose  of  completing  their 
exhibits  on  the  appraisal  of  the  entire  property,  had  included 
therein  Sullivan's  (the  highest)  figures  on  land.  Little  testified 
that  he  was  not  qualifying  as  an  expert  on  land  value,  and  that 
he  had  merely  used,  in  his  valuation,  the  average  of  Troxell's 
and  Sullivan's  figures,  less  $5,654,  for  land  which  was  not  used 
in  nor  useful  to  gas-making  purposes  in  Springfield.  In  briefs, 
counsel  for  the  petitioner  strongly  urges  that  land  should  be 
valued  for  rate-making  purposes  at  its  original  cost,  plus  the 
cost  of  improvements,  and  counsel  for  the  respondent  argues 
that  only  the  present-day  market  value  should  be  considered,  even 
in  a  rate-making  case. 

The  record  indicates  that  not  all  of  the  respondent's  land  is 
used  and  useful  for  gas  manufacturing.  Adams  testified  that,  in 
his  opinion,  the  land  occupied  by  a  dwelling  house  on  lot  19 
(John  Taylor's  west  addition)  was  neither  used  nor  useful  for 
gas-making  purposes.  Little  testified  to  certain  deductions  for 
land  which  is  neither  used  nor  useful  for  gas-making  purposes. 
Little  deducted  seven  seventeenths  of  the  land  occupied  by  the 
bam,  wagon  sheds,  etc.,  on  the  theory  that  the  land  is  used  partly 
by  the  respondent's  electric  and  railway  departments.  The  basis 
of  division  is  on  the  number  of  horses  used  by  the  gas  department 
in  comparison  with  the  total  number  of  horses  sheltered  in  the 
bam.  Little  also  deducted  one  third  of  the  area  of  lots  22  to  26 
(Bullock's  addition),  upon  the  assumption  that  a  portion  of  these 
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lots  was  not  used  nor  useful.  Little  testified  that  Ais  land  was 
vacant,  and  was  not  needed  for  extensions  to  the  plant.  Coun- 
sel for  respondent  strenuously  objects  (in  brief)  to  any  deduc- 
tion for  the  aforesaid  one  third  of  lots  22  to  26,  and  uses  the 
following  language,  to  wit : 

".  .  .  Undoubtedly,  Little  made  this  deduction  without 
having  a  thorough  knowledge  of  the  local  situation.  Brown  tes- 
tified that  this  land  was  used  and  useful  for  storing  purifying  ma- 
terial, pipe,  etc.  (r.  p.  4078).  Little's  judgment  is  based  upon 
a  view  of  the  land  taken  many  months  after  the  inventory  and  ap- 
praisals were  made,  and  it  may  be  that  at  the  particular  time 
the  land  was  viewed  by  Little,  there  was  not  much  purifying  ma- 
terial or  pipe  stored  there.  At  times,  when  the  maximum  stock 
is  on  hand,  this  land  will  be  practically  covered.  Shortly  before 
Little  made  his  inspection,  the  large  city  sewer  which  underlies 
the  property  caved  in,  taking  with  it  practically  all  of  the  respond- 
ent's reserve  purifying  material,  making  it  necessary  to  purchase 
new  material,  and  for  that  reason,  but  a  small  amount  was  on 
hand."    (Eespondent's  brief,  p.  47.) 

It  is  not  apparent  to  the  Commission  that  this  temporary  stor- 
age yard  is  essential  to  the  operation  of  the  respondent's  gas 
plant,  or  that  it  would  not  be  perfectly  feasible  to  dispense  with 
this  land. 

This  Commission,  when  considering  the  value  of  land  (or 
other  property)  for  rate-making  purposes,  has  taken  the  position 
that  such  land  (or  property)  must  be  used,  useful,  and  necessary 
to  the  plant  under  consideration.  This  position  is  supported  by 
the  courts  in  the  Cedar  Kapids  Gas  Case,  and  also  in  the  San 
Francisco-Spring  Valley  Water  Case,  to  wit: 

"The  cost  of  these  lots  was  $6,500  some  eight  years  prior  to 
the  trial.  The  plaintiff  estimated  that  their  value  has  increased 
to  $16,500.  On  the  other  hand,  the  city  contends  that  they 
should  not  be  considered  at  all  in  determining  the  value  of  the 
plant.  The  evidence  is  all  but  conclusive  that  they  will  not  be  re- 
quired for  the  immediate  expansion  of  the  work,  even  though  the 
officers  of  the  company  may  have  had  this  in  contemplation. 
.  .  .  The  lots,  or  others,  may  be  required  some  time,  but  no 
man  can  determine  the  contingencies  of  the  future,  and  it  wia 
not  do  to  burden  the  patrons  of  to-day  in  order  to  provide  for  pos- 
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fiible  needs  of  those  of  five  or  ten  years  hence,  at  least  when 
this  is  conceded  not  to  be  necessary  in  order  to  provide  for  equal 
facilities  when  demanded.  This  property  should  not  be  includ- 
ed." Cedar  Rapids  Gaslight  Co.  v.  Cedar  Kapids,  144  Iowa, 
426,  48  L.E.A.(K.S.).1025,  138  Am.  St  Eep.  299,  120  K  W- 
966. 

The  decision  of  the  Iowa  court  in  the  Cedar  Bapids  Gas  Case 
was  affirmed  subsequently  in  the  United  States  Supreme  Court 
(223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct.  Eep.  389). 

"It  is  not  just  to  compel  consimiers  to  pay  for  more  than  they 
receive,  or  to  pay  complainant  an  income  on  property  which  is 
not  actually  being  used  in  gathering  and  furnishing  water." 
Spring  Valley  Water  Co.  v.  San  Francisco,  165  Fed.  667. 

See  also  decision  of  Wisconsin  supreme  court,  in  the  case 
Duluth  Street  E.  Co.  v.  Eailroad  Commission,  152  Wis.  245, 
P.U.E.1915D,  214, 152  N.  W.  887 ;  also  decision  of  Public  Serv- 
ice  Commission  of  New  York,  Second  District,  in  case  of  Buffalo 
Gas  Co.  V.  Buffalo,  3  P.  S.  C.  E.  (2d  Dist.  N.  Y.)  553. 

The  Commission  is  of  the  opinion  that  the  respondent  is  carry- 
ing surplus  land  in  excess  of  that  reasonably  required  for  gas- 
manufacturing  purposes  in  Springfield.  Land  not  used  and  use- 
ful for  gas-manufacturing  purposes  in  Springfield  (viz.,  one  third 
of  the  aforesaid  lots  22,  23,  24,  25,  and  26,  used  as  a  temporary 
storage  yard)  may  be  disposed  of  by  the  respondent.  The  por- 
tion of  the  bam  land  utilized  by  the  respondent's  electrical  de- 
partment is  properly  chargeable  to  that  department.  As  for  the 
outlying  land  at  West  Grand  avenue,  the  respondent,  in  its  oper- 
ating expenses,  will  be  allowed  to  set  aside  an  annual  reAtal 
charge  sufficient  to  cover  such  portion  of  this  land  as  is  used  and 
useful  for  the  1,000,000  cubic  foot  holder — and  no  more.  In 
general,  for  rate-making  purposes,  unused  land  is  not  to  be  al- 
lowed, either  in  the  form  of  value  appearing  as  capital,  or  in 
the  form  of  an  annual  rental  appearing  in  the  operating  accounts. 

Distribution  System. 

The  largest  item  (in  fact  52  per  cent)  of  respondent's  gas 
property  is  classified  as  distribution  system,  which  consists,  for 
the  most  part,  of  mains,  services,  and  meters — all  described  in 
general  hereinbefore. 
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The  mains  range  in  size  from  IJ  inch  to  4  inch  for  wronght- 
iron  pipe  and  from  3  inch  to  24  inch  for  cast-iron  pipe^  and 
total  some  87  miles  in  length.  The  ratio  in  value  of  cast-iron 
mains  to  wrought-iron  mains  seems  to  be  approximately  ten  to 
one.  The  various  appraisers  place  the  present  value  of  the  cast- 
iron  mains  at  different  amounts,  nmning  from  $155,000  to 
$210,000,  to  wit: 

TABLE  IX.— VALUATIONS  OF  CAST-IRON  MAINS .• 
Springfield  Gas  d  Electrio  Company — €faa  Department. 
Appraiser.  Coat  New.  PreBent  Value. 

(1)  (2)  (3) 

1    Adams    $196^5  $155,614 

a    Anderson   226,034  182,087 

3  Bemis   241,180  •• 

4  Little    247,167  199,764 

6    Brown 262,586  209,786 

* — Overheads  excluded. 
•• — ^Not  segregated. 

Counsel  for  petitioner  devotes  considerable  space  in  his  brief 
to  show  that  the  valuation  placed  by  Little  on  mains  (both  cast- 
iron  and  wrought-iron)  is  excessive  by  some  $7,500,  and  counsel 
for  the  respondent  likewise  devotes  several  pages  of  both  his  brief 
and  reply  brief  to  show  that  the  same  Little  is  some  $7,600  low 
in  the  value  placed  on  the  mains.  Little's  value  for  mains  is 
greater  than  one  of  the  respondent's  experts,  and  is  lower  than 
the  respondent's  other  expert  (Brown)  by  a  comparatively  small 
amount.  Little  valued  a  certain  footage  of  mains  which  he  found 
the  respondent  to  own,  but  which  did  not  appear  in  the  respond- 
ent's inventory.  Counsel  for  respondent  explains  in  detail  many 
reasons  for  Brown's  high  value  placed  on  mains.  The  theory 
under  which  Brown  worked  is  responsible  in  part  for  his  high 
estimate.     Counsel  states: 

"Brown  has  put  a  price  on  cartage  greater  than  that  used  by 
Anderson,  due  to  the  fact  that  in  reconstructing  the  property  on 
his  theory  it  was  necessary  to  haul  the  pipe  to  stock  and  then  to 
the  job,  whereas,  under  Anderson's  method,  it  would  only  be 
necessary  to  haul  it  direct  to  the  job.  r.  p.  2021."  (Eespondent's 
brief,  p.  53.) 

Services,  t.  e.,  the  pipe  connections  between  the  respondent's 
street  mains  and  the  consumer's  house  piping,  have  been  sub- 
jected to  considerable  controversy  at  the  hearings  and  to  extended 
argument  by  counsel  in  briefs.     At  the  hearings,  it  developed 
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that  one  or  two  of  the  experts  were  indefinite  as  to  ihe  total  nxun* 
ber  and  the  total  value  of  servicee.  Accordingly  the  commis* 
sioner  in  charge  "directed  its  engineers  to  fully  investigate  Ae 
question  (r.  p.  8072).  This  was  done.  .  .  /*  (Besp6ndent's 
brief,  p.  62.)  The  figures  set  out  hereinabove  for  number  of  serv- 
ices installed  are  believed  to  be  reliable.  The  values  placed  upon 
services,  by  the  various  experts,  are  compiled  in  table  X 

TABLE  X.— -VALUATIONS  OP  SERVlfcES.* 
Springfield  Gas  d  Electric  Company — Oas  Department, 
Appraiser.  CoBt  New.  Present  Value. 

(1)  <2)  (3) 

1  Adams    $82,907  |62,621 

2  Bemis   106,679  •• 

3  Little    104,076J  91,253» 

4  Anderson   138,409  99,657 

0  Brown    122,516  98^15 

* — Overheads  excluded. 

•• — Not  segr^ated. 
% — ^Little  exx^mded  abandoned  servioes  and  services  paid  for  by  consumers. 

Counsel  for  the  petitioner,  in  his  brief,  contends  that  Little 
has  included,  in  the  engineering  stafPs  valuation,  an  excessive 
number  of  services,  totaling  $15,000  to  $20,000  in  value.  Coun- 
sel for  respondent,  on  the  other  hand,  contends  that  Little  has 
valued  services  at  too  low  a  unit  price.  Consideration  of  the 
record  on  this  point  shows  that  Little  is  reasonably  correct  as  to 
the  total  number  of  services,  and  also  reveals  certain  errors  com- 
mitted by  other  appraisers. 

Li  r^ard  to  the  total  values  placed  upon  meters  installed  by 
respondent  at  the  premises  of  its  consumers,  there  is  very  little 
difference  between  the  experts,  as  to  present  value  (except  pos- 
sibly Adams,  who  seems  to  have  erred  in  his  computations). 
Table  XL  is  a  summary  of  the  valuations  placed  upon  meters  by 
the  five  experts. 

TABLE  XL— VALUATIONS  OF  METERS.^ 
Springfield  Oas  d  Electric  Company — Oas  Department, 

Appraiser.                                                         CJost  New.  Present  Value. 

(1)                                                                          (2)  (3) 

1  Adams    $71,052  $66,781 

2  Bemis  71,610  •• 

3  Anderson   82,953  66,247 

4  Little   78,723  69,024 

5  Brown    78^76  70,368 

♦ — Overheads  excluded. 

••—Not  segregated. 

Three  of  the  appraisers  have  included  commercial  gas  arcs  in 
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the  classification  of  distribution  system.  As  to  gas  arcs,  the  Com- 
mission is  in  accord  with  the  obvious  statement  of  respondent's 
counsel,  to  wit: 

"Neither  Bemis  nor  Adams  appraised  these  (gas  arcs). 

"The  differences  in  the  cost  new,  as  determined  by  Anderson, 
Brown,  and  Little,  are  not  sufficiently  divergent  to  warrant  com- 
ment. Little  depreciated  his  cost  new,  to  great  extent,  but  the 
amount  in  question  is  not  large,  though  the  percentage  of  differ- 
ence is  considerable."     (Kespondent's  brief,  p.  70.) 

Buildings  and  Structures. 

Included  under  the  classification  of  buildings  and  structures 
are  found  principally  the  buildings  used  for  the  manufacture 
and  distribution  of  gas  and  the  gas  holders  with  accessories 
thereto.  A  general  description  of  the  size  and  location  of  the 
buildings  has  been  inserted  hereinabove.  A  more  detailed  state- 
ment of  the  more  important  architectural  features  is  subjoined. 
In  general,  the  buildings  are  of  a  diversified  type,  built  piece- 
meal throughout  many  years  to  suit  the  requirements  of  plant 
extensions  at  the  time  when  the  structures  were  erected.  A 
modem  plant,  no  doubt,  would  possess  fewer  buildings,  arranged 
more  scientifically. 

COAL-GAS  PLANT  BUILDINGS. 
Works  Office  Buildvnga, 
A  two-story  brick  building,  built  about  I88S,  with  a  one-story  part  adjoin- 
ing tiie  first  floor  of  the  two-story  part,  is  28  feet  by  22  feet  and  is  used 
for  superintendent's  ofiice  and  meter  shop.  Second  story  is  39  feet  7  inches 
by  22  feet,  built  out  over  a  driveway,  and  is  used  for  a  meter-repair  shop, 
llie  one-story  part  is  27  feet  6  inches  by  30  feet  I  inch,  and  is  used  for 
station-meter  room,  laboratory,  and  prover  room.  Roof,  shingles  on  sheath- 
ing and  composition  roof  on  sheathing. 

North  Purifying  Building. 
A  one-story  brick  building.    Age  unknown.    Located  north  of  the  main 
buUding.    Used  as  a  purifying  and  oxide  house.     Roof  is  slate  on  sheathing. 
Size  36  feet  1  inch  by  56  feet  6  inches.    Used  jointly  for  coal — ^and  water*, 
gas  purification. 

Purifying  Building. 
One-story  brick  building  with  basement.    Age  unknown.    Used  jointly  for 
coal  and  water  gas.    Building  is  used  as  a  purifier  house  and  contains  four 
purifiers.    Measurements  are  51  feet  2  inches  by  51  feet  6  inches.    Roof  ia 
slate  on  sheathing.    Used  jointly  for  coal  and  water-gas  purification. 

Oxide  Platform, 
A  plank  platform  south  of  purifying  house.    Age  unknown.    Used  for 
reyiying  purification  material. 

Ooiide  Shed. 
A  one-story  frame  shed,  52  feet  by  31  feet  9  inches.    Built  in  1903,  and 
used  as  a  storage  and  reviving  shed  for  purification  material.    Roof  is  of 
tar  and  gravel  on  Aeatbing. 
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Coal-Gas  ExhaiMter  and  Condensing  Building, 
A  one-story  brick  building  with  basement,  built  in  1854  and  rebuilt  in 
1888.     It  contains  the  coal-gas  exhausters,  condensers,  scrubbers,  and  am- 
monia concentrator.    Roof  is  carried  on  wood  trusses.    Size  43  feet  by  45 
feet  3  inches. 

Scales  Office  Room. 
A  one-story  frame  building.     Roof  shed  tar  and  gravel  on  sheathing  1 
inch  by  6  inches,  used  as  a  scales  office  building.     Length  18  feet  8  mches, 
width  8  feet  3  inches,  height  at  eaves  8  feet  5  inches. 

Retort  House. 
A  one-story  brick  building  built  in  1854  and  rebuilt  and  extended  about 
1892.     Size  53  feet  7  inches  by  92  feet  9  inches.     Roof  is  burlap  on  1  inch 
by  9  inch  sheathing.     Steel  trusses  and  purlins.    This  building  contains  the 
gas  benches  and  primary  coal-gas  condenser. 

Coat  Shed. 
A  frame  shed  built  about  1882  and  rebuilt  1889.     Size  42  feet  10  inches 
by  144  feet,  with  adjoining  coal-hoist  engine  room  12  feet  4  inches  by  IS 
feet  3  inches.    This  shed  is  used  for  storage  of  coal  stock. 
Coal-Hoist  Building  and  Shaft. 
One-story  frame  building  over  hoisting  engine.     Size  12  feet  4  inches  by 
18  feet  3  inches.    Size  of  ^aft  6  feet  by  8  feet  by  55  feet  high.    Built  about 
1889. 

Elevator  Shaft, 
Ten  feet  10  inches  by  10  feet  10  inches  by  44  feet  2  inches  high  above 
yard  guards.    Depth  of  pit  1  foot  4  inches.     Roof  is  sheathed.     Built  in 
1903. 

Coke  Runway  and  Screens. 
Coke  runway,  7  feet  wide,  carried  on  trusses  of  the  form  shown  on  sketch. 

Elevator  Engine  Room. 
A  one-story  frame  building  used  to  cover  elevator  engine.    Built  1903. 

Tar-Pump  Building. 
A  one-story  brick  building,  built  in  1904.     Size  7  feet  8  inches  by  10  feet 
6  inches.     Roof,  tar  and  gravel  on  sheathing.     Contains  works-tar  pump. 

Valve  House. 
A  one-story  brick  building.    Age  unknown.    Used  as  a  valve  house,  over 
valve  pit  to  purifier  and  holder  connections.    Size  4  feet  9  inches  by  8  feet 
9  inches. 

WATER-GAS  PLANT  BUILDINGS. 
Water-Oas  Generator  Building. 
A  brick  building,  32  feet  11  inches  by  52  feet  11  inches,  built  1892.    This 
building  has  a  basement  3  feet  below  street  at  sidewalks.    Used  as  a  water- 
gas  generator  building.     Roof  is  slate  on  steel  purlins  and  trusses. 

Blower  Room. 
A  one-story  brick  building,  built  in  1894.    Used  as  a  blower  and  oil-pump 
room.     Size,  23  feet  6  inches  by  8  feet  on  one  end  and  13  feet  6  inches  on 
the  other. 

Oil  House  and  Pit. 
A  one-story  brick  shed  and  walled  pit  surrounding  two  oil  tanks,  built  in 
1911.     Size,  shed  12  feet  6  inches  by  82  feet  3  inches;  pit  23  feet  by  23  feet 
5  inches. 

Oil  Tank  House, 
A  round  brick  oil-tank  house,  built  in  1907.    Diameter  12  feet  7  inches, 
height  16  feet — ^9  feet  being  below  ground.    Roof,  conical  tar  paper  on 
dieathing. 

Drip  House, 
One-story  frame  building.    Age  unknown.    Used  as  a  cover  over  drips  at 
relief  holder.     Size  5  feet  6  inches  by  6  feet.    Roof,  shingled. 
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BlaeksnUth  Shop  and  Eaihauaier  BuUding. 

A  one-story  brick  building,  built  about  1888  and  rebuilt  in  1904.  Hie 
building  is  22  feet  wide  by  46  feet  7  inches  long,  and  is  divided  br  a  9 
inch  brick  partition  wall.  The  east  part,  20  feet  by  28  feet,  is  used  as  a 
blacksmith  shop.  The  west  part  is  used  as  a  water-gas  exhauster  room. 
Roof  is  of  tar  and  gravel  on  sheathing. 

Booster  and  Pelouze  and  Audouin  Building, 

A  one-story  brick  building  12  feet  6  inches  by  36  feet  3  inches.  BuUt 
1908.  Used  both  for  Pelouze  and  Audouin  water-gas  tar  extractor  room  and 
for  a  mixed-gas  booster  room.    Roof  is  of  tar-and-gravel  on  sheathing. 

BOILER  PLANT  BUILDINGS. 
Boiler  Houee. 
A  one-story  bride  building,  32  feet  8  inches  by  73  feet  3  inches,  used  as  a 
boiler  house,  also  containing  two  concentrated-ammonia  tanks,  an  Atlas  en- 
gine, and  Sturtevant  blower  set.    Room  *'C,"  built  in  1903. 

DISTRIBUTION  DEPARTMENT  BUILDING. 
Pipe  Shed. 
A  one-story  brick  building.    Age  unknown.    Used  as  a  pipe  and  storage 
building  by  the  distribution  departm^it.    Size  21  feet  2  incnes  by  40  f^ 
3  inches.    Roof  is  of  tar-and-graveL 

MISCELLANEOUS  BUILDINGS  AND  STRUCTURES. 
Settling?  basin  at  end  of  3-foot  sewer,  west  of  boiler  room.     Brick  well, 
8  feet  2  inches  in  diameter,  14  feet  deep,  13-inch  walls. 

Dtoelling  House, 
A  one-story  frame  dwelling  house  set  on  a  brick  wall,  containing  six  rooms 
with  a  bath.  The  wall  at  the  south  side  of  the  house  is  exposed  for  the  full 
height  of  the  basement.  Basement  under  a  portion  of  the  house  only.  In- 
terior woodwork  is  painted  a  drab  color.  Exterior  is  painted  white  and 
trimmed  with  green.  Basement  walls  are  painted  and  whitewashed.  Steam 
heat. 

Fife-Fitting  Shop. 
One-story,  painted,  frame  building.    Age  unknown.    Size  8  feet  6  inches 
by  24  feet  5  inches.    Roof,  1-inch  by  10-inch  weatherproof  boards,  battened. 

Oarage. 
One-story  frame  building  built  in  1912  and  used  as  garage.    Size  8  feet 
2  inches  by  15  feet  4  inches.    Roof,  composition. 

Wagon  Shed. 
A  frame  shed,  east  of  horse  bam,  used  as  a  cover  over  wagons.    Built  in 
1904.    Roof  is  of  tar  and  graveL    Size  16  feet  2  inches  by  80  feet. 

Wagon  Shed. 
A  one-story  frame  building,  built  in  1874,  and  used  as  a  protection  to 
wagons  and  vehicles.    It  also  contains  one  box  stall  for  a  horse.  'Size  of  the 
sh^  is  21  feet  11  inches  by  48  feet  3  inches.    Roof  is  of  cedar  shingles  laid 
on  1-inch  by  12-inch  sheathing. 

Horse  Bam. 
A  two-story  frame  barn  built  in  1904.    The  lower  floor  is  used  for  horse 
stalls,  com  bin,  and  teamsters'  room.    On  second  floor  there  is  a  hay  loft 
and  an  oat  bin.    Roof  is  cedar  shingles.    Size  of  bam  is  34  feet  6  mches 
by  80  feet  6  inches. 

Bam  Man*8  House. 
A  one-story  frame  building  used  as  a  sleeping  plaee  by  the  bam  man. 
Built  in  1004.    Roof  is  of  red-cedar  shingles. 

Wagon  Bam. 
A  one-story  frame  bam,  built  about  1874,  and  used  as  a  wagon  and  storsge 
room.    Size  16  feet  3  inches  by  18  feet  3  inches.    Roof  it  of  oedar  s^ingW. 
Building  sets  upon  posts  in  ground. 

Miscellaneous. 
Board  fences  and  masonry  retaining  walls. 
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The  total  values  (new  and  present)  placed  upon  the  above  gas 
bnildings  by  the  various  experts  is  indicated  in  table  XII.,  to 
wit: 

TABLE  Xn.— VALUATIONS  OF  BUILDINGS  .• 
BjMTtngfield  Oa$  A  Eleotrio  Comym^ — Qua  Department, 
Appraiser.  Cost  New.  Present  Value. 

(1)  (2)  (3) 

1  Adams    $46,318  $21^24 

2  Bemis  r. 

3  Jobst 54,101»  ••• 

4  Anderson   54,781  34,676 

6    Little    55,571  "40,767 

6    Brown 68,830  48,220 

* — Orerheads  excluded,  except  1^  Jobst,  who  aUowed  15.6  per  cent  to 
cover  the  same. 

** — ^Not  segregated. 
♦•♦ — ^No  testimony  as  to  present  value. 

Of  the  five  valuation  experts  in  the  case,  only  Brown  and 
Little  seem  to  possess  fair  knowledge  of  building  methods  and 
conditions  especially  applicable  to  gas  plants.  The  others  dis- 
claimed any  particular  knowledge  of  the  building  art  Semis's 
method — a  study  of  the  book  costs — need  not  necessarily  require 
great  personal  knowledge  of  building  construction  in  order  to 
derive  a  valuation  under  his  theory.  The  respondent  introduced 
an  outside  witness — one  Jobst,  a  specialized  expert  and  a  practi- 
cal building  contractor  of  Peoria,  Illinois.  Jobst's  experience 
has  been  such  as  to  render  him  a  fair  witness  upon  the  repro- 
duction cost  new  of  the  gas  buildings  in  Springfield.  Jobst  did 
not  testify  as  to  accrued  depreciation  and  present  value  of  the  re- 
spondent's gas  building. 

Counsel  for  the  petitioner,  in  his  brief,  argues  at  length  that 
Little's  valuation  of  building  is  extremely  high,  stating,  to  wit : 

"In  fact,  Mr.  Little's  cost  for  labor  and  material  should  be  as 

much  below  $46,773  (Mr.  Jobst's  cost,  without  overhead),  as 

there  is  difference  between  the  cost  of  the  labor  and  material  at 

prices  existing  at  the  time  the  work  was  actually  done  and  the 

prices  existing  to-day.    Everyone  knows  that  the  prices  for  both 

material  and  labor  have  gone  up,  and  have  gone  up  to  a  material 

degree.    To  the  sum  thus  found,  which  would  necessarily  be  less 

than  $46,773,  there  should  be  added,  in  order  to  obtain  the  full 

amount  of  cost  under  actual  piecemeal  construction,  only  such 

small  amount  as  would  actually  cover  the  slight  excess  over 

material  and  labor  for  such  overhead  as  might  exist  in  piecemeal 
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construction  made  during  the  operation  of  the  plant,  and  clearly 
this  would  not  be  great  enough  to  account  for  the  difference  be- 
tween the  $55,571  used  by  Mr.  Little  and  the  sum  which  would 
remain  after  deducting  from  the  $46,773  a  reasonable  amount 
for  the  difference  between  present-day  and  former  prices.  As  to 
nearly  all  the  buildings  and  structures,  Mr.  Little  had  no  dat; 
showing  the  actual  cost  to  the  company,  and  was  forced  to  rely 
on  estimates  made  by  him  of  what  was  the  reasonable  cost  at  the 
time  each  building  or  structure  was  erected,  and  in  doing  this 
it  would  again  seem  that  Mr.  Little,  in  an  effort  to  deal  with  the 
respondent  with  full  fairness,  had  erred  on  the  side  of  too  great 
liberality."     (Petitioner's  brief,  p.  44.) 

A  perusal  of  the  record  indicates  counsel  to  be  mistaken  as  to 
Jobst  testifying  upon  a  value  based  upon  piecemeal  construction. 
Jobst  clearly  testified  upon  wholesale  construction.  Counsel  is 
correct,  however,  in  statement  made  elsewhere  in  his  brief,  to  the 
effect  that  Jobst  used  a  very  high  figure  to  cover  theoretical  over- 
heads. There  is  nothing  in  the  record  to  show  that  Little  com- 
mitted material  errors,  although  the  testimony  indicates  that 
Little  may  have  been  over-generous  in  his  valuation  of  the  gas 
buildings. 

Counsel  for  the  respondent  discusses  at  length  the  lack  of 
qualifications  of  the  experts  Adams,  Bemis,  and  Anderson,  in 
respect  to  knowledge  of  building  construction.  Counsel  appears 
to  think  that  greater  reliance  is  to  be  placed  upon  the  testimony 
of  Brown,  Jobst,  and  Little,  for  he  says : 

"Little  found  the  cost  new  of  $55,571,  and  after  deducting  de- 
preciation, obtained  a  figure  of  $40,767.  He  took  the  quantities 
in  the  inventory  and  applied  imit  prices  thereto.  The  details  of 
the  unit  prices  are  not  given,  so  they  can  only  be  considered  in 
their  totals.  He  has  included  contractor's  profits,  tools,  etc.,  in 
his  unit  prices  just  as  Brown  and  Anderson  and  Jobst  did.  He 
omitted  the  residence  and  bam,  and  if  these  were  included,  there 
would  not  be  much  difference  between  Jobst,  Brown,  and  Little 
when  the  necessary  adjustments  are  made  to  make  their  totals 
comparable.  He  depreciated  by  the  inspection  method."  (Re- 
spondent's brief,  pp.  73  and  74.) 

[4]  Among  the  property  listed  in  Brown's  appraisal  is  a  frame 
residence,  which  at  times  is  occupied  by  the  foreman  of  the  gas 
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plant.  Little  disallowed  the  value  of  the  same  on  the  ground  that 
the  building  was  neither  used  nor  useful  in  the  Springfield  gas 
business.  The  testimony  (8  Kecord,  2724)  indicated  that  the 
respondent  had  made  proper  charge  to  the  foreman  for  the  use 
of  this  residence  at  the  time  it  was  occupied.  While  now  vacant, 
the  respondent  contends  that  the  house  is  liable  to  be  occupied  at 
some  future  time,  and  asks  that  proper  allowance  be  made  there- 
for in  the  appraisal.  Consideration  of  the  matter  leads  this  Com- 
mission to  the  conclusion  that  Little  was  correct  in  deducting  the 
value  of  this  residence  from  his  appraisal  (cf.  supra,  in  re  un- 
used land),  for  the  reason  that  the  house  is  neither  used  nor  use- 
ful for  gas-making  purposes.  The  building  is  not  a  necessary 
adjunct  of  the  gas-manufacturing  business.  It  has  been  used 
merely  as  a  convenience  by  the  respondent,  and  could  easily  be 
dispensed  with.  The  burden  of  such  expense  is  not  to  be  placed 
upon  the  consumer.  The  respondent  may  dispose  of  its  unused 
property. 

[5]  In  addition  to  the  above,  the  classification  buildings  and 
structures  embraces  four  gas  holders  with  accessories,  one  of 
which  is  of  1,000,000  cubic  feet  capacity.  Some  controversy 
arose  as  to  whether  or  not  the  vakie  of  this  1,000,000  cubic  foot 
gas  holder,  which  was  constructed  in  1913  on  the  leased  land 
near  West  Grand  avenue  and  the  Baltimore  &  Ohio  Southwest- 
em  Railroad  tracks  (together  with  certain  large  mains),  should 
be  allowed  in  the  appraisals.  It  developed  in  Brown's  testimony 
(12  Record,  4300)  that  this  holder  was  not  placed  in  service  as 
soon  as  completed  because  of  a  dispute  between  the  respondent 
and  the  petitioner  regarding  the  laying  of  certain  mains  in  cer- 
tain streets.  Adams  contended  (4  Record,  255)  that  the  holder 
was  of  excessive  size.  Respondent  claimed  that  it  was  erected 
after  mature  deliberation  as  to  the  proper  needs  of  the  company, 
and  that  it  represented  good  engineering  and  business  judgment. 
Little  (12  Record,  4068)  considers  that  the  holder  is  not  of  ex- 
cessive size,  and  accordingly  includes  the  same  (with  accessories) 
in  his  valuation.  A  technical  description  of  all  four  holders  fol- 
lows: 

NO.  1— STORAGE  HOLDER. 
One  two-lift  gas  holder.     Capacity  200,000   cubic  feet.     Inner   section, 
diameter  80  feet  by  20  feet  deep;  outer  section,  diameter  81  feet  6  inches 
by  20  feet  deep;  tank  brick,  diameter  52  feet  by  20  feet  deep.    Holder  was 
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originally  built  about  1883,  being  one  section  only  in  depth.  In  1903  it 
was  deepened  by  the  Stacey  Manufacturing  Company  by  the  addition  of  tha 
outer  section.  Curbing  is  stone,  6  inches  by  16  inches  wide.  Holder  tank 
is  surrounded  with  3  feet  of  pitch  and  breeze  binder. 

NO.  2— HOLDER. 
Capacity  85,000  cubic  feet.     Two-lift  holder.     Inner  section  49  feet  0 
inches  in  diameter  by  22  feet  high,  outer  section  60  feet  2  inches  in  diame- 
ter by  22  feet  high.    Masonry  tank  brick,  depth  22  feet,  earth  embankment 
around  tank.    Built  in  1897.    Cast-iron  curbing  cap  13  inches  by  6^  inches. 

WATER-GAS  RELIEF  HOLDER. 
A  single-lift  holder.    Capacity  60,000  cubic  feet.    Tank  is  brick.    Dq>th 
22  feet,  diameter  62  feet.    Diameter  of  section  60  feet,  height  of  section  22 
feet. 

1,000,000  CUBIC  FOOT  HOLDER. 
Erected  1913.    1,000,000  cubic  foot  capacity.    Made  by  Stacey  Manufac- 
turing Company.     Located  west  of  West  Grand  avenue  and  north  of  the 
Baltimore  &  Ohio  Southwestern  Railroad.     Open  holder.     Three  lifts,  12 
steel-web  columns,  3-tier  latticed  girders. 

The  values  placed  by  the  various  appraisers  upon  the  four  gas 
holders  are  shown  in  tahle  XIII.,  to  wit: 

TABLE  XIII.— VALUATIONS  OF  GAS  HOLDERS.* 
Springfield  Qaa  d  Electric  Company — Oas  Dep<irtment, 
Appraiser  Cost  New.       •  Present  Value. 

(1)  (2)  (8) 

1  Adams    $103,550  |86,367 

2  Bemis  

3  Anderson   103,992  95,810 

4  Little    ^ 108,712     *  96,159 

5  Brown    112,426  99,884 

• — overheads  excluded. 

•• — ^Not  segregated. 

It  is  noteworthy  that,  taking  into  consideration  the  different 
methods  of  valuation,  there  exists  comparatively  little  discrep- 
ancy among  the  values  placed  by  the  appraisers  upon  the  four 
holders  and  accessories  thereto.  Certain  parts  of  the  holders 
are  inaccessible,  and  it  is  impossible  to  measure  quantities  accu- 
rately. All  appraisers  found  it  necessary  to  take  recourse  in 
estimates.  This,  to  a  certain  extent,  accounts  for  some  varia- 
tion in  the  prices.  Of  the  high  appraisal  made  by  Brown,  coun- 
sel for  the  respondent  states : 

"Brown  estimates  the  cost  new  at  $112,426,  and,  after  deduct- 
■  ing  depreciation,  arrives  at  the  figure  $99,884.  In  placing  his 
values  he  designed  masonry  tanks  for  the  holders,  having  records 
and  actual  knowledge  of  the  way  this  work  was  done.  It  was 
manifestly  impossible  to  know  the  exact  amount  of  material 
and  labor  in  the  masonry  tanks,  and  therefore  it  became  neces- 
sary to  make  a  calculation  (r.  p.  2121).     On  the  million-foot 
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holder  lie  took  the  actual  cost  from  records  of  respondent,  as  its 
oonstruction  was  just  completed  at  the  time  of  the  appraisal/' 
(Eespondent's  brief,  p.  76.) 

As  to  the  inclusion  or  omission  of  the  1,000,000  cubic  foot 
gas  holder,  together  with  certain  auxiliary  large  mains  and  ac- 
cessories thereto,  the  Commission  is  of  the  opinion  that  it  is 
proper  and  reasonable  to  give  due  weight  to  the  inclusion  of  an 
equitable  portion  of  the  said  items  at  this  time.  The  weight  of 
the  evidence  indicates  that  a  portion  of  the  capacity  of  the  large 
gas  holder  necessarily  would  be  used  and  useful  for  gas-making 
purposes  in  Springfield  at  the  date  of  the  valuation,  were  not 
the  respondent  restrained  from  its  proper  use,  and  that  a  greater 
proportion  of  the  capacity  will  be  required  by  the  consumers  from 
year  to  year  until  the  full  capacity  is  finally  utilized.  The 
capacity  of  the  holder  does  not  seem  to  be  unduly  large,  in  view 
of  respondent's  probably  justifiable  faith  in  the  near-future 
growth  of  gas  sales  in  Springfield,  to  reach  a  send-out  which 
will  utilize  the  ultimate  holder  capacity. 

The  principle  involved  in  respect  to  this  1,000,000  cubic  foot 
holder  has  been  well  established  by  the  Supreme  Court  of  the 
United  States,  in  an  opinion  of  Mr.  Justice  Holmes,  rendered 
in  the  case  of  San  Diego  Land  &  Town  Co.  v.  Jasper,  189  U. 
S.  439,  47  L.  ed.  892,  23  Sup.  Ct.  Eep.  571.  This  is  a  case  in 
which  it  appears  that  the  San  Diego  Land  &  Town  Company 
installed  a  water  system  in  San  Diego  county,  California,  at  a 
cost  of  over  $1,000,000.  The  board  of  supervisors  of  San  Diego 
county  established  rates  based  on  a  valuation  of  $350,000,  and 
the  rates  thus  established  were  sustained  by  the  Supreme  Court 
of  the  United  States.  Mr.  Justice  Holmes  pointed  out  in  the 
decision  that  the  plant  had  been  built  for  a  much  larger  area  than 
that  which  was  being  ir^-igated  at  the  time  rates  were  fixed,  and 
that  it  would  be  quite  unfair  to  charge  the  consumers  a  rate 
which  was  based  upon  the  original  cost  of  the  entire  property,  or 
upon  the  cost  to  reproduce  it  new.  The  present  successor  of  the 
San  Diego  Land  &  Town  Company  recently  applied  to  the  Rail- 
road Commission  of  California  for  an  order  authorizing  an  in- 
crease in  rates.  The  company  claimed  a  cost  to  reproduce  the 
property  new  to  amount  to  $1,250,909.43.  The  California  Com- 
mission established  rates  which  would  yield  a  return  of  6  per 
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cent  on  a  property  value  of  between  $450,000  and  $500,000. 
The  utility  accepted  the  California  Commission's  decision  and 
filed  rates  thus  established. 

Were  it  a  fact  that,  in  actual  utility  operation  the  growth  of 
sales  (in  this  case,  gas  sales)  were  closely  apace  of  additions  to 
plant,  then  the  question  involved  in  the  consideration  of  the  1,- 
000,000  cubic  foot  holder  would  be  quite  immaterial.  In  actual 
practice,  it  is  customary  for  a  utility  to  install  an  original  plant 
considerably  in  excess  of  actual  load  requirements,  and  to  await 
the  growth  of  s^les  until  the  plant  capacity  is  reached — and  often 
exceeded.  Extensions  and  betterments  to  plant  are  liable  to  be 
made  in  large  blocks,  dependent  upon  local  and  general  con- 
ditions (particularly  financial  conditions),  extraneous  to  the  load 
or  to  the  sales,  and,  when  such  blocks  of  extensions  are  com- 
pleted, the  total  plant  capacity  usually  exceeds  the  actual  re- 
quirements to  give  present  service.  In  the  average  utility,  the 
load  continues  to  increase  until  the  plant  capacity  is  again 
reached  and  surpassed.  The  process  is  repeated  time  and  again, 
especially  among  utilities  of  long  existence. 

Were  a  plot  to  be  made  of  a  typical  utility  growth,  with  time 
as  abscissae  and  cost  of  plant  as  ordinates,  a  serrated  curve  would 
be  the  result,  with  sharp  rises  indicating  points  of  great  activity 
in  plant  extensions,  and  with  gradual  inclines  representing 
periods  of  waiting  for  the  load  to  overtake  plant  capacity.  For 
rate-making  purposes,  it  is  essential  to  gain  some  idea  of  the 
trend  of  a  Qurve  which  would  represent  a  normal  plant  growth, 
without  either  peaks  or  depressions.  It  is  recognized  quite  gener- 
ally that  a  valuation  taken  either  upon  a  peak  or  upon  a  depres- 
sion is  not  as  convincing  as  one  compiled  with  care  when  plant 
conditions  and  utility  sales  are  normal.  Valuations  made  at  the 
time  of  peaks  and  depressions,  at  most,  are  more  or  less  distorted 
pictures  of  a  normal  condition. 

In  the  particular  case  before  the  Commission,  the  situation 
would  reflect  a  peak  were  the  entire  cost  of  the  1,000,000  cubic 
foot  gas  holder  and  accessories  thereto  included  in  the  value  of 
plant  to  be  found  hereinafter.  If  the  gas  sales  upon  which  rates 
are  based  are  to  be  taken  as  of  the  date  of  the  valuation  (and  such 
should  be  the  case),  an  injustice  to  the  consumers  would  result. 
On  the  other  hand,  were  the  large  gas  holder  to  be  excluded,  a  de- 
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pression  in  the  curve  would  be  reflected,  and  an  injustice  to  the 
respondent  would  result  thereby.  For  rate-making  purposes,  ob- 
viously only  a  proper  proportion  of  the  cost  of  the  gas  holder 
(and  accessories)  is  to  be  taken  into  consideration  in  reaching  a 
reasonable  conclusion  as  to  an  equitable  total  valuation  of  the 
gas  property  in  Springfield. 

In  fixing  hereinbelow  a  valuation  of  the  respondent's  used  and 
useful  gas  property,  the  Commission  has  taken  cognizance  of  all 
aspects  of  the  1,000,000  cubic  foot  holder  (plus  accessories  and 
connecting  mains)  from  a  rate-making  point  of  view. 
Plant  Equipment. 

Under  the  classification  of  plant  equipment  there  are  included 
such  machinery,  boilers,  devices,  and  appurtenances  as  are  neces- 
sary to  manufacture  coal  gas  and  water  gas  in  Springfield. 

The  coal-gas  equipment  consists  of  a  coal  hoist,  an  elevator 
and  engine,  team  scales,  fixtures  in  scale  room,  coal-gas  benches, 
retort-house  scales,  retort-house  tools,  a  primary  condenser,  a 
Kerr-Murray  coal-gas  exhauster,  a  Roots  coal-gas  exhauster,  a 
Pelouze  and  Audouin  tar  extractor,  a  secondary  coal-gas  con- 
denser, a  crude-liquor  scrubber,  a  fresh-water  scrubber,  a  crude- 
liquor  scrubber  pump,  a  fresh-water  scrubber  pump,  a  tar  pump 
in  exhauster  building,  coal-tar  separators,  a  cupboard  and  cabinet, 
a  Works'  water  pump,  an  ammonia  concentrator,  ammonia  tanks, 
an  ammonia  pump,  a  crude-liquor  pump,  a  crude-liquor  storage 
well,  a  tar  drain  from  retort  house  to  tar  well,  a  tar  line  to  rail- 
road tracks,  a  tar-storage  well,  a  tar  pump,  a  Stacey  steel  puri- 
fier, purifying  boxes,  station  meters,  boosters,  and  underground 
pipe  lines. 

The  water-gas  equipment  consists  of  two  water-gas  sets,  a 
water-gas  scrubber  and  condenser,  water-gas  machine  connections, 
a  steam  turbine,  an  Atlas  blower  set,  oil  pumps,  four  oil  tanks, 
an  oil  heater,  a  brick  valve  pit,  an  oil  pump,  a  water-gas  exhaust- 
er, a  water-gas  washer,  a  water-gas  tar  extractor,  a  water-gas 
shaving  sorubber,  a  water-gas  secondary  condenser,  an  oil-tar 
well,  a  water-gas  line  to  coal-gas  exhauster,  and  the  necessary 
generator  tools. 

The  boiler-plant  equipment  consists  of  marine-type  boilers, 
a  200-horse  power  boiler  (horizontal),  a  feed-water  heater,  bdiler- 
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feed  pumps  witk  connections,  a  feed-water  tank,  and  an  air  com- 
pressor. 

[6]  The  experts  appraised  the  aforesaid  plant  equipment  at 
amounts  (totals)  shown  in  table  XIV.,  to  wit: 

TABLE  XIV.— VALUATIONS  OF  PLANT  EQUIPMENT.* 
Springfield  Oaa  do  Electric  Company — Qa9  Department. 
Appraiser  Cost  New.  Present  Value. 

(1)  (2)  (3) 

1  Adams    I  94,206  $63,890 

2  Bemis  ♦• 

3  Little    105,937  82.098 

4  Anderson     113,016  81,602 

6     Brown    116|330  93,612 

• — Overheads  excluded. 
•• — ^Not  segregated. 

Table  XIV.  indicates  that  there  is  considerable  variation  in 
expert  opinion  as  to  the  value  of  the  items  that  constitute  plant 
equipment,  regarding  which  it  normally  would  be  expected  that 
close  agreement  would  be  probable.  The  testimony,  moreover, 
shows  considerable  controversy  as  to  the  fairness  of  the  appraised 
values  of  the  innumerable  items  which  constitute  the  complete 
plant  equipment.  No  expert  escaped  counsel's  close  scrutiny  of 
these  items.  It  is  to  be  noted,  however,  that  there  is  a  remark- 
able agreement  in  present  value  between  respondent's  expert  An- 
derson and  Little.  Notwithstanding  Brown's  general  experience 
in  the  gas  business,  the  weight  of  experience  should  be  given 
either  to  Anderson  or  to  Little  in  testimony  ^'elating  to  plant 
equipment.  Of  Anderson's  qualifications  in  this  particular,  coun- 
sel for  the  respondent  states: 

".  •  .  He  (Anderson)  obtained  his  unit  prices  from  his 
knowledge  and  experience  in  purchasing  and  installing  work 
similar  to  this,  modified  by  an  investigation  as  to  local  con- 
ditions.   .    .    .''     (Kespondent's  brief,  p.  79.) 

Little  is  shown  to  have  broad  experience  in  the  purchase,  sale, 
and  installation  of  various  items  of  machinery  which  constitute 
plant  equipment.  "The  principal  differences  between  Brown  and 
Little  arise  on  benches,  steel  purifiers,  boilers,  connections,  valves, 
etc.  .  .  ."  (Eespondent's  brief,  p.  79.)  The  high  value 
placed  by  Brown  on  plant  equipment  may  be  explained  partially 
by  his  theory  and  partially  (1)  by  a  $3,800  charge  in  excess  of 
Little  for  benches  of  an  assumed  type  which  was  not  actually 
installed  in  the  respondent's  plant,  (2)  by  an  excess  charge  to 
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cover  an  assumed  elaborate  scrubber,  whereas  in  fact  an  inexpen- 
sive plain  steel  tank  of  local  manufacture  is  installed,  and  (3) 
by  similar  unusual  charges  for  boilers  and  miscellaneous  equip- 
ment. Counsel  for  respondent  points  out  that  Little  may  have 
been  low  in  his  value  placed  upon  certain  valves. 

General  Equipment. 

General  equipment  includes  (1)  desks,  cabinets,  chairs,  lamps, 
tables,  baskets,  numbering  machines,  addressograph,  book  cases, 
racks,  cuspidors,  shades,  books,  drawers,  files,  screens,  safes,  letter 
files,  fans,  coat  racks,  lighting  fixtures,  typewriters,  adding  ma- 
chines, shelves,  pulmotors,  partitions,  bill  holders,  counters, 
ledger  omnibus,  sign  printer,  gas  arcs,  display  fixtures,  lamp 
standards,  rubber  mats,  linoleum,  card  indexes,  cages,  coin  count- 
er, lockers,  bench  fitting  box,  boxes,  rugs,  clocks,  scales,  bins, 
false  floor,  carpet,  magazine  stand,  instruments,  mirrors,  fire  ex- 
tinguishers, and  other  fixtures  and  equipment  required  in  the  re- 
spondent's main  office  and  storeroom  in  Springfield;  (2)  horses, 
wagons,  harness,  tools,  and  equipment  required  by  the  respondent 
for  utility  equipment;  and  (3)  wrenches,  cutters,  frames,  nuts, 
saws,  bits,  stocks,  dies,  soldering  irons,  trimmers,  torches,  cali- 
pers, oil  cans,  ratchets,  taps,  drills,  hammers,  clamps,  pulleys, 
augers,  shovels,  picks,  axes,  lead  pots,  mauls,  reamers,  barrows, 
and  other  tools  and  implements  required  in  the  maintenance  of 
a  repair,  and  a  meter  shop. 

[7]  The  experts  are  practically  agreed  (table  XV.)  as  to  the 
value  to  be  placed  upon  this  general  equipment,  with  the  excep- 
tion of  one  item. 

TABLE  XV.— VALUATIONS  OF  GENERAL  EQUIPMENT. 
Springfield  Qas  d  Electric  Company — 0<u  Department, 
Appraiser.  CostNesw         Present  Value. 

(1)  (2)  (3) 

1  Adams    $••♦  $     ••• 

2  Bemis  •♦  •♦ 

3  Little    9,053  7,445 

4  Brown    16,090  14,256 

6    Anderson   16,090  14,266 

• — Overheads  excluded. 
•• — Not  segregated  by  Bemis. 
••• — Included  with  working  capital  by  Adams. 

Little  and  Brown  would  have  agreed  npon  total  value  of  general 
equipment  were  it  not  for  the  item  of  general  office  equipment. 
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Of  this  item,  counsel  for  the  respondent,  in  his  brief,  states,  to 
wit: 

"Little  estimated  the  original  cost  at  $9,053,  and  after  de- 
ducting depreciation,  at  $7,446.  On  the  quantities  used  by  him, 
his  figures  are  practically  the  same  as  Brown's.  He,  however, 
omits  the  general  office  furniture  and  fixtures,  because  they  do 
not  belong  to  the  respondent,  although  used  by  it.  It  developed 
that  these  articles  belonged  to  the  railway  company  and  respon- 
dent was  charged  $216  per  year  to  take  care  of  renewals.  The 
proportion  of  the  articles  assigned  by  Brown  to  respondent  (and 
excluded  by  Little)  were  appraised  by  him  at  $7,037.  The  $210 
charged  is  only  3  per  cent  of  the  appraised  value,  which  is,  of 
course,  entirely  inadequate  for  use  and  depreciation.  Respon- 
dent's operating  expenses  (as  shown  in  the  exhibits  in  this  case) 
should  be  increased  by  an  amount  sufficient  to  pay  a  reasonable 
rate  of  return  and  depreciation  on  this  appraised  value  of  $7,037. 
If  a  portion  of  the  stable  and  land  occupied  by  it  is  to  be  ex- 
cluded on  the  basis  that  it  was  used  partly  by  other  departments, 
it  would  hardly  be  just  not  to  include  a  reasonable  appraisal  of 
the  office  furniture  and  fixtures  used  by  respondent,  although 
owned  by  the  railway  company  or  else  adjust  the  operating  ex- 
penses, so  that  a  proper  expense  would  be  included  therein  for 
the  use  and  depreciation  of  office  furniture  and  fixtures."  (Re- 
spondent's brief,  p.  81.) 

Counsel  is*  correct  in  his  argument  that,  if  the  values  of  the 
office  fixtures  are  excluded,  a  reasonable  annual  rental  paid  by 
the  gas  utility  to  the  railway  utility  is  proper.  The  office  equip- 
ment in  question  clearly  is  not  owned  by  the  respondent,  and 
therefore  is  not  to  be  included  in  the  valuation  of  its  gas  prop- 
erties in  Springfield.  On  the  other  hand,  the  respondent  should 
pay,  in  its  operating  accounts,  a  reasonable  rental  to  the  railway 
utility  for  the  use  of  this  office  equipment.  The  present  annual 
rental  of  $216  is  obviously  inadequate.  The  Commission  finds 
that  an  equitable  rental,  for  rate-making  purposes,  at  this  par- 
ticular time,  would  be  reflected  by  a  sum  of  $700  per  annum 
instead  of  the  present  rental  of  $216  per  annum, — ^the  same  to 
be  allowed  in  operating  expenditures. 

Paving. 

[8]  Paving  actually  cut  and  properly  replaced  in  the  installa- 
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tion  of  mains  and  services  is  a  classification  to  be  reasonably 
valued  in  a  rate  inquiry  of  a  gas  utility's  property.  Such  pav- 
ing represents  necessary  and  unavoidable  expenditures.  Paving 
not  actually  cut  and  replaced,  however,  is  not  to  bo  allowed  in  a 
rate  investigation,  (cf.  People  ex  reL  Kings  County  Lighting 
Co.  V.  Willcox,  210  K  Y.  479,  51  L.E.A.(N.S.)  1,  104  N.  E. 
911,  and  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153, 
59  L.  ed.  1244,  P.U.K.1915D,  577,  35  Sup.  Ct.  Kep.  811.)  In 
the  Des  Moines  Gas  Case,  Mr.  Justice  Day,  in  delivering  the 
opinion  unanimously  agreed  upon  by  the  Supreme  Court  of  the 
United  States,  very  clearly  says,  to  wit : 

"As  to  the  item  of  $140,000,  which,  it  is  contended,  should 
be  added  to  the  valuation,  because  of  the  fact  that  the  master 
valued  the  property  on  the  basis  of  the  cost  of  reproduction  new, 
less  depreciation,  aijid  it  would  be  necessary  in  such  reproduc- 
tion to  take  up  and  replace  pavements  on  streets  which  were 
unpaved  when  the  gas  mains  were  laid,  in  order  to  replace  the 
mains,  we  are  of  the'  opinion  that  the  court  below  correctly  dis- 
posed of  this  question.  These  pavements  were  already  in  place. 
It  may  be  conceded  that  they  would  require  removal  at  the  time 
when  it  became  necessary  to  reproduce  the  plant  in  this  respect. 
The  master  reached  the  conclusion  that  the  life  of  the  mains 
would  not  be  enhanced  by  the  necessity  of  removing  the  pave- 
ments, and  that  the  company  had  no  right  of  property  in  the 
pavements  thus  dealt  with,  and  that  there  was  neither  justice 
nor  equity  in  requiring  the  people  who  had  been  at  the  expense 
of  paving  the  streets  to  pay  an  additional  sum  for  gas  because 
the  plant,  when  put  in,  would  have  to  be  at  the  expense  of  tak- 
ing up  and  replacing  the  pavements  in  building  the  same.  He 
held  that  such  added  value  was  wholly  theoretical,  when  no  bene- 
fit was  derived  therefrom.  We  find  no  error  in  this  disposition 
of  the  question."     (P.U.R1915D,  589,  590.) 

Undisturbed  paving,  despite  the  claims  of  certain  advocates 
of  reproduction  cost  new  theories,  has  no  placie  in  the  case  at 
bar.  No  legitimate  reason  can  possibly  exist  for  demanding 
that  the  public,  after  having  improved  its  city  streets  at  great 
expense,  should  pay  a  higher  unit  price  f  •  gas,  owing  to  the 
fact  that  the  pavement,  which  is  the  property  of  the  public  itself, 
and  not  owned  by  the  gas  utility,  possesses  value.     This  and 
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similar  olaims  often  lead  the  reproduction  theories  to  irrecon- 
cilable absurdities  and  render  the  same  of  lesser  weight  as  evi- 
dence in  valuation  proceedings  than  would  prevail  either  in  more 
consistent  theories  or  in  more  reasonable  applications  of  a  repro- 
duction theory. 

In  laying  the  gas  mains  and  services  in  Springfield,  many 
kinds  of  pavement  were  disturbed  and  replaced — ^various  grades 
and  classifications  of  brick,  asphalt,  macadam,  and  concrete, 
principally  brick.  The  exact  quantity  of  pavement  cut  into  is 
somewhat  in  dispute  among  the  experts,  but  appears  to  be  ap- 
proximately 30,000  lineal  feet  for  mains  and  20,000  lineal  feet 
for  services.  The  values  placed  upon  disturbed  paving  by  the 
appraisers  are  set  forth  in  table  XVI.  Only  two  of  the  ap- 
praisers (Adams  and  Anderson)  submitted  estimates  to  cover 
undisturbed  paving,  which  represents  neither  expenditure  nor 
denial  on  the  part  of  the  respondent,  but  which  may  be  included 
in  a  valuation  if  the  reproduction  theory  is  followed  rigidly  to 
the  letter. 


TABLE  XVI.— VALUATIONS  OF  PAVING  CUT.* 
Bpringfield  Oaa  d  Electric  Company — Oas  Department 

Appraiser 

Cost— New 

Present 

Disturbed 
Paving 

Undisturbed 
PavinK 

Value 

1 

(1) 
AndersoD 

(2) 
$22,209 

26.122 

«*« 

35,450 

(3) 
$115.0g 

41.7gt 

(4)- 
$17.2g 

7 

Bemis 

8 

Little 

21,985 

4 

Adams. 

81.655 

5 

Brown 

81,074 

• — Overheads  excluded. 
•• — Not  segregated  by  Bemis. 
••• — Not  estimated. 

t — ^Part  disturbed,  and  part  undisturbed. 

None  of  the  appraisers,  from  the  record,  seems  in  any  manner 
exoeptionally  qualified  as  an  expert  highway  engineer  of  ex- 
tended experience  in  pricing  paving  mat^als.  Valuing  paving 
seems  to  be  more  or  less  a  matter  of  skill  in  securing  proper 
quantities  (lengths  and  widths  of  trenches),  together  with  a 
proper  application  of  unit  prices.  Weight,  in  general,  is  to  be 
given  to  the  care  with  which  an  appraiser  inventoried  and  priced 
the  details  which  enter  into  the  classification  of  paving.     Fav- 
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Ing  is  one  of  the  items  in  r^ard  to  which  actual  records  of  orig- 
inal cost  are  far  more  convincing  evidence  than  estimates  of  the 
conjectural  widths  and  lengths  of  trenches  necessary  in  a  repro- 
duction theory. 

Overhead  Expenses. 

[9]  In  valuation  work  connected  with  state  regulation  of  mo- 
nopolistic public  utilities,  the  most  mooted  question,  possibly 
aside  from  "going  value,"  is  that  of  overhead  expenses.  Over^ 
head  expenses  may  be  defined  as  a  surcharge  upon  the  appraised 
value  of  tangible  utility  property  (or  selected  classifications  of 
the  tangible  property)  to  cover  both  actual  and  hypothetical 
items,  such  as  (1)  engineering  during  construction,  (2)  contin- 
gencies and  incidentals,  (3)  administration  and  legal  expense 
during  construction,  (4)  supervision  and  tools  during  construc- 
tion, (5)  interest  upon  capital  expended  during  construction,  (6) 
insurance  and  taxes  during  construction,  and  (7)  other  features 
of  similar  character.  These  expenses  may  or  may  not  in  fact 
exist  in  a  given  appraisal  In  an  original-cost  theory,  items  of 
overhead  usually  exist;  but,  more  often  than  otherwise,  a  large 
portion  of  such  costs  are  reflected  by  the  charges  existing  on  a 
utility's  books,  either  in  the  capital  or  in  the  (grating  accounts. 
In  a  reproduction  theory,  items  of  overhead,  like  the  physical 
property,  are  conjectural  to  the  extent  that  the  surcharge  cannot 
exist  unless  the  utility's  plant  is  actually  duplicated — an  improba- 
ble event.  In  general,  a  reproduction  theory  admits  of  higher 
overhead  percentages  than  does  an  actual-cost  method  of  valua- 
tion. It  seems  to  be  the  general  rule,  moreover,  that  appraisers 
who  submit  high  valuations  of  physical  property  also  surcharge 
an  already  high  appraisal  with  a  high  percentage  to  cover  over^ 
head  expenses.  The  reverse  seems  to  be  the  rule  with  the  ap- 
praisers who  submit  the  low  valuations.  The  practice  results  in 
great  and  irreconcilable  variance  of  valuations,  often  to  the  dis- 
paragement of  expert  testimony.  The  application  of  abstract 
percentages  to  nonuniform  bases  to  cover  overheads,  rather  than 
concrete  values,  to  say  the  least,  is  confusing. 

The  case  at  bar  is  no  exception  to  the  general  rule.  From 
the  mass  of  testimony  relating  to  overhead  expenses,  with  cogni- 
zance taken  of  extensive  arguments  presented  in  very  able  manner 
P.U.R.i9iec.  22 
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by  counsel  for  both  parties,  this  Commiflsion  has  but  one  course 
to  pursue — a  judicial  determination  of  a  reasonable  and  ade- 
quate allowance  for  overheads,  based  upon  the  weight  of  evi- 
dence in  the  record. 

The  percentages  and  amounts  which  have  been  used  by  the 
five  experts  to  cover  overhead  expenses  are  detailed  in  table 
XVII. (a).  Certain  assumptions  made  by  the  appraisers  in  sub- 
mitting the  percentages  used  in  table  XVIL(a)  are  to  be  pointed 
out.  Brown  assumed  all  physical  property,  including  laud,  to 
carry  overhead,  and  excluded  overhead  upon  materials  and  sup- 
plies and  upon  working  capital.  Little  assumed  all  physical 
property,  exclusive  of  land,  to  carry  varying  percentages  of  over- 
heads, and,  like  Brown  and  also  like  Anderson,  eliminated  over- 
heads upon  materials  and  supplies  and  upon  working  capitaL 
Anderson  assumed  all  physical  property,  including  land,  to  carry 
overheads,  and  compounded  his  percentages  in  the  following 
order : 

1.  Contingencies — 6  per  c&kt  of  physical  property. 

2.  Engineering — 5  per  cent  of  106  per  cent  of  physical  property — 111.3 
per  cent. 

3.  Insurance  and  taxes — 2)  per  cent  of  111.3  per  cent  of  physical  property 
— 114.1  per  cent. 

4.  Organization  and  legal — 2^  per  cent  of  114.1  per  cent  of  physical  prop- 
erty— 117  per  cent. 

5.  Interest  during  construction  6  per  cent  of  117  per  cent  of  physical 
property — 124  per  cent. 

Bemis's  figures  for  overheads  are  involved  in  a  manner  which 
admits  of  no  segregation  into  percentages.  Adams  evidently 
depreciated  his  overheads  at  ike  same  rate  which  was  adopted 
for  depreciation  of  the  physical  property.  The  percentages  of 
the  other  experts,  however,  change  materially  when  considered 
in  reference  to  a  depreciated  present  value,  as  evidenced  by  item 
12  of  table  XVn.(a). 
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TABLE  XVII. (a)— OVERHEAD  EXPENSES. 
Springfield  Oaa  d  Electric  Company — Qaa  Department, 


Items  Included  in  Overhead 

Appraiser 

Expenses 

Adams 

Bemls 

Little 

Anderson 

Brown 

(1) 

1  Ensineerinr  dnrinsr  construction 

2  Contingencies  and  incidentals 

S    Administration  and  legal. 

6.0 

i.o 

(S) 
96 

I 

1.6 
1.0 
8.0 
4.0 
1.6 

(6) 

to 

6.0 
2.5 

6!6 
2.5 

6.0 
6.0 
2  0 

4    Supervision  and  tools 

5    Interest  during  construction 

2  0 

6    TuMirn nee  and  taxes         .     *.     .*.. 

2  0 

7    Miscellaneous 

8          Total ". 

7.0 

9    45.523 
84.506 

492,942 

9          •• 

588r2fi2 

♦16.0 

9  110.506 
91.807 

688.987 

18.896 

J22.0 

9  188.522 
178,622 

681.826 

26.296 

18  0 

9   Amount  allowed  (new) 

9     152,661 

10  Amount  allowed  (present  value) 

11  Appraiser's  present  value  of  physcal 

property  ••* 

144.570 
767  418 

12   Total  percentage,  based  on  present 
value 

7.096 

.    1 

^    19.196 

• — Weighted  equals  15.56  per  cent.     See  Table  XVII. (b). 
•• — Not  segregated. 
*** — Includes  land,  distribution,  buildings,  structures,  plant  equipment,  general 
equipment,  and  paving. 

X — Weighted,  equals  24  per  cent. 

Brown's  overhead  rises  to  19.1  per  cent,  and  Anderson's  over- 
head rises  to  26.2  per  cent.  Little,  in  his  analysis  of  overhead 
allowance,  segregated  the  particular  percentages  which,  in  his 
opinion,  were  applicable  to  the  classification  adopted  in  the 
appraisal  of  the  physical  property.  These  percentages,  which 
are  itemized  in  table  XVII.  (b),  prodtfce  a  composite  overhead 
charge  of  15.56  per  cent  of  the  engineering  staff's  valuation  of 
the  physical  property  (new),  exclusive  of  land.  In  addition  to 
the  15.56  per  cent  to  cover  overheads,  Little  allowed,  in  the  unit  * 
prices  applied  in  his  valuation,  an  adequate  percentage  to  cover 
contractor's  profit  in  all  items  of  the  physical  property  which, 
in  his  opinion,  justly  were  entitled  to  such  surcharge. 

[10-13]  TABLE  XVII. (b)— OVERHEAD  EXPENSES  (LITTLE'S). 
Springfield  Oaa  d  Electric  Company — Oas  Department, 


Items  Included  in  Overhead  Expense 


(1) 


1  Inventory  omissions , 

2  Engineering  and  architecture 

3  General  supervision  and  wear  on  tools. . 

4  Interest  during  construction 

5  Insurance,  fire  and  liability 

6  Organization  and  preliminary  expense. . 

7  Legal  and  taxes 

8  CoDtingeBcies.... 


»         Total 

10  Weighted  average 


Distribution 


(2) 

0.5 
6.0 
8.0 
4.0 
1.0 
1.0 
0.5 
1.0 


16.0 


Buildings 

and 
structures 


(8) 

% 

1.0 

5.0 

8.0 

8.0 

1.0 

1.0 

0.5 

1.5 


15.0 


Plant 
equip- 
ment 


(4) 
% 
0.5 
6.0 
8.0 
8.0 
1.0 
0.5 
0.5 
0.5 


General 
equip- 
ment 


(5) 
1.0 

i!6 

2.0 
0.5 

6!5 


14.0  5.0 
15.56  per  cent 
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In  connection  with  the  determination  of  a  fair  allowance  to 
cover  overhead  expenses,  consideration  is  to  be  given  to  the  gen* 
eral  characteristics  of  a  property  and  to  the  efficiency  of  its 
operation  as  a  public  utility,  in  order  that  measure  may  be  ob- 
tained of  the  skill  and  judgment  exerted  during  construction. 
Overhead  expenses  represent,  for  the  most  part,  skill,  judgmei^t, 
and  ingenuity  preparatory  to  and  during  the  construction  period, 
and  it  is  reasonable  to  presume  that  such  skill,  judgment,  and 
ingenuity  were  paid  for  in  proportion  to  value  received,  and 
would  be  so  paid  for  if  the  property  were  reproduced.  This  is 
particularly  true  in  regard  to  engineering  and  supervision,  and 
it  should  be  borne  in  mind  that,  if  engineering  and  supervision 
fees  are  to  be  allowed  at  a  rate  for  which  first-class  professional 
services  are  to  be  procured,  the  evidence  of  eminent  professional 
service  should  be  reflected  in  the  existing  property.  A  claim  for 
engineering,  amounting  to  5  per  cent  of  the  total  tangible  prop- 
erty, is  equivalent  to  a  far  greater  percentage  on  the  items  of 
property  which  justly  require  engineering  or  architectural  at- 
tention. Five  per  cent  of  the  cost  of  a  project  is  a  very  remu- 
nerative fee,  either  for  engineering  or  for  supervision.  If  the 
respondent's  claims  for  overhead  percentages  are  to  be  consid- 
ered seriously,  it  would  not  be  unreasonable  to  expect  that,  in 
practically  all  of  its  details,  the  property  would  be  very  compact, 
exceptionally  efficient,  and  highly  suitable  for  its  present  require- 
ments. Do  we  find  the  respondent's  gas  property  in  Springfield 
so  highly  suited  to  its  intended  purpose  that  an  overhead  charge 
of  19  per  cent  to  26  per  cent  of  the  present  value  is  warranted, 
as  claimed  by  respondent's  experts  ?  It  is  quite  doubtful  if  the 
gas  property,  as  a  whole,  reflects  such  an  allowance,  particularly 
in  view  of  the  aggregate  sum  claimed,  running  upward  of  $178,- 
668  (Anderson's  present  value).  It  is  inconceivable  that 
$178,668  could  properly  be  expended  in  overheads  in  more  or 
less  standardized  property,  the  size  of  the  Springfield  gas  utility, 
irrespective  of  whatever  possible  items  could  be  conceived  to  be 
included  in  the  26  per  cent  assumed  by  its  appraiser.  Valua- 
tions should  reflect  actual  conditions;  yet  they  may  be  made  to 
distort  facts,  just  as  easily  as  a  mirror  may  be  so  shaped  as  to 
reflect  grotesque  figures  which  do  not  exist  outside  of  the  imagi- 
nation. 
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A  further  and  more  detailed  analysis  of  Little's  overhead  per- 
centages is  pertinent.  From  table  XVIL(b),  it  is  to  be  noted 
that  Little  applied  a  scientific  differentiation  of  overhead  per- 
centages accruing  to  the  separate  classifications  of  property.  In 
many  classifications,  Little's  percentages  approached  the  per- 
centages utilized  by  the  respondent's  advocates  of  the  reproduc- 
tion theories,  ^  It  is  a  generally  recognized  fact  that,  in  a  given 
valuation,  the  overhead  percentages  applicable  to  an  original- 
cost  method  are  considerably  lower  than  those  applicable  to  a 
reproduction  method  of  appraising  the  identical  property.  Ob- 
viously Little  erred  by  not  adhering  more  closely  to  his  theory 
of  original  cost,  and,  according  to  his  testimony,  he  evidently 
neglected,  when  fixing  overhead  percentages,  to  take  account  of 
portions  of  overheads  which  ordinarily  could  not  escape  being 
included  in  the  original  cost  of  many  items. 

The  views  of  counsel  for  petitioner,  on  the  subject  of  over- 
heads based  upon  an  original-cost  theory  of  valuation,  are  inter- 
esting and  worthy  of  consideration,  to  wit: 

'^In  a  plant  such  as  that  of  the  respondent  the  actual  cost 
method  deals  with  its  cost  as  it  was  actually  built  up,  or  in  other 
words,  constructed  by  piecemeaL  So  constructed,  the  exten- 
sions, additions,  and  betterments  are  made  in  relatively  small 
quantities,  contemporaneously  and  in  connection  with  its  opera- 
tion, and  are  to  a  large  extent  originated  and  installed  under  the 
supervision  and  direction  of  the  operating  officers  and  employees. 
A  very  large  portion,  if  not  all,  of  those  services  usually  classed 
as  overhead  fall  within  the  scope  of  the  duties  of  the  general 
manager,  superintendent,  foreman,  attorney,  etc.,  whose  salaries 
and  wages  are  paid  out  of  operation,  and  whose  employment  and 
compensation  are  in  no  way  made  to  depend  upon  the  amount  of 
construction  done,  but  continue  as  well  during  periods  of  non- 
construction  as  during  periods  of  extensions  and  additions.  In 
the  ordinary  piecemeal  construction  of  such  a  plant,  all  over- 
heads are  either  thus  taken  care  of  or  are  found  in  prices  paid 
contractors  for  various  work  or  items  of  equipment,  the  result 
being  that  the  unit  prices  actually  paid  are  usually  higher  than 
those  which  would  result  from  the  construction  of  the  plant  as  a 

whole,  as  is  contemplated  by  the  reproduction  method.     On  the 
P.U.R.1916C. 
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other  hand,  the  overhead  incident  to  reproduction  is  ahnost,  if 
not  entirely,  eliminated."     (Petitioner's  brief,  p.  57.) 

The  Commission,  however,  cannot  sanction  the  entire  claim  of 
the  petitioner's  counsel,  that  in  Little's  theory  of  valuation,  all 
overheads  should  be  excluded.  It  is  quite  true  that,  in  a  plant 
which  has  been  built  piecemeal  as  has  the  Springfield  gas  plant, 
items  for  engineering,  supervision,  legal  expense,  stdministration, 
insurance,  taxes,  etc.,  have  been  met  very  largely  by  expenditures 
in  the  operating  accounts.  There  are  certain  items,  neverthe- 
less, such  as  interest  during  construction,  preliminaries,  legal 
expenses,  etc.,  which  would  nowhere  appear  in  the  book  costs  set 
up  in  Little's  valuation.  Were  the  books  and  records  of  the 
respondent's  early  operations  intact  and  reliable,  proper  over- 
heads could  be  ascertained  as  easily  as  the  cost  of  equipment  is 
to  be  obtained.  Absence  of  reliable  early  records,  however, 
makes  it  necessary  to  resort  to  reasonable  estimates.  Such  book 
costs  as  might  be  available  could  not  reasonably  be  expected  to 
include  all  proper  overhead  charges.  It  would  be"  unjust  and 
unfair  to  the  respondent,  therefore,  to  disallow  completely,  in 
this  particular  case,  the  item  of  overheads  in  a  valuation  based 
on  an  original-cost  theory,  as  argued  by  petitioner's  counsel. 

The  CoDMnission  is  of  the  opinion  that  the  overhead  percent- 
ages used  by  the  respondent's  experts  in  this  case  are  excessive. 
The  Commission  is  of  the  further  opinion  that  Little,  in  his 
treatment  of  overheads,  is  also  excessive  in  his  percentages  ap- 
plied under  the  original-cost  theory,  and  in  particular  is  exces- 
sive in  his  estimate  of  overheads  applicable  to  a  distribution 
system  built  piecemeal  throughout  many  yeai^,  as  is  the  history 
of  the  gas  property  in  Springfield. 

Materials  and  Supplies. 

[14-16]  The  respondent's  experts  made  claim  for  a  capitaliza- 
tion of  approximately  $35,000,  representing  materials  and  sup- 
plies, which  are  carried  in  stock,  ostensibly  for  repairs,  renewals, 
and  merchandise  stock;  as  well  as  a  supply  of  coal,  oil,  coke, 
and  other  plant  supplies.  The  values  of  materials  and  supplies 
submitted  by  the  various  appraisers  are  set  forth  in  table  XVIIL, 
to  wit: 
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TABLE  XVin.— VALUATIONS  OF  MATERIALS  AND  SUPPLIES. 

Springfield  Qaa  d  Electric  Company — Oaa  Department. 
Appraiser.  Cost  New.  Present  Value. 

(1)  (2)  (3) 

1  Adams    $       •  $     * 

2  Bemis     *  * 

3  Anderson   33,699  33,699    * 

4  Little    35,527  "35,407 

5  Brown    35,527  35,627 

♦ — Not  segregated. 

Little  checked  the  respondent's  inventory  of  materials  and  sup- 
plies, found  that  the  inventoried  items  had  probably  been  carried 
in  stock  upon  the  date  of  the  valuation,  agreed  to  Brown's  valua- 
tion of  original  cost  of  materials  and  supplies,  and  deducted  a 
very  small  amount  ($120)  to  cover  departed  value  of  certain 
secondhand  material  in  stock  Little  testified,  however,  that 
Brown's  total  inventory  of  materials  and  supplies  covered  many 
items  carried  for  new  construction  work.  Materials  and  supplies 
carried  for  new  construction  are  not  properly  to  be  capitalized, 
where  an  allowance  is  made,  as  in  this  case,  for  interiest  during 
construction.  Brown,  in  arriving  at  the  figure  of  $35,000,  made 
certain  deductions  in  his  total  valuation  of  materials  and  sup- 
plies to  cover  what,  in  his  opinion,  was  a  proper  estimate  of  the 
materials  carried  for  new  construction.  Li  several  respects 
Brown  is  high  in  the  pricing  of  items  contained  in  the  classifica- 
tion of  materials  and  supplies.  Li  addition  he  has  included 
approximately  $4,000  in  items  of  coke  stock,  tar  stock,  and  am- 
monia stock, — all  by-products  of  the  process  of  converting  coal 
into  gas.  These  by-products  have  been  obtained  through  the 
actual  operation  of  the  plant.  The  entire  operating  expenses  of 
the  gas  plant,  including  all  costs  of  labor  and  material  for  the 
production  of  an  accumulation  of  coke,  tar,  and  ammonia  (not 
sold),  are  provided  for  elsewhere.  These  commodities,  whether 
usecj  in  further  manufacture  of  gas  or  sold  as  by-products  to  out- 
siders, are  covered  fully  by  allowances  contained  herein, — either 
in  operating  expenses  or  in  the  coal  pile.  Once  reimbursed  for 
the  outlay  in  coal  and  compensated  for  all  reasonable  operating 
expenses,  the  respondent  is  not  entitled  to  a  duplicate  allowance 
to  cover  stocks  of  coke,  tar,  and  ammonia.  The  Commission  is 
of  the  opinion  that  a  present  allowance  of  $30,000  for  materials 
and  supplies  is  both  adequate  and  equitable  for  rate-making  pur- 
poses in  this  case. 
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Working  Capital. 

[17, 18]  Working  capital  properly  sHould  represent  a  sum 
which  is  sufficient  and  ample  under  normal  conditions  to  meet 
and  carry  the  obligations  incurred  in  bills  payable  prior  to  a 
reimbursement  obtained  from  bills  receivable.  Bills  payable, 
in  the  present  case,  includes  principally  the  pay  roll  of  officers 
and  employees,  whereas  bills  receivable  includes  comparatively 
little  in  addition  to  the  receipts  obtained  from  the  payment  of  the 
consumers'  monthly  bills  for  gas.  The  amounts  claimed  for 
working  capital  by  the  five  valuation  experts,  to  cover  routine 
operation  of  the  gas  utility  in  Springfield,  are  shown  in  table 
XIX. 

TABLE  XIX.— ESTIMATES  OF  WORKING  CAPITAL. 
Springfield  Qaa  d  Electric  Company — Qaa  Department. 
Appraiser.  Estimate. 

1  Adams $20,000 

2  Little 26,160 

3  Anderson    38,437 

4  Brown    39,000 

6    Bemis    60,000* 

• — Includes  materials  and  supplies. 

Working  capital,  in  rate-making  procedures,  often  is  combined 
with  materials  and  supplies  into  a  single  classification.  When 
the  two  classifications  are  segregated,  moreover,  various  apprais- 
ers assign  segregated  items  indiscriminately  to  one  or  the  other. 
Coal,  for  instance,  is  sometimes  assigned  to  materials  and  sup- 
plies, and  at  other  times  to  working  capitaL  A  strict  comparison 
of  the  estimates  set  out  in  table  XIX.,  therefore,  is  not  advisable 
without  a  full  consideration  of  the  details  included  therein  by  the 
appraisers.  Bemis  combined  both  materials  and  supplies  and 
working  capital  into  a  single  estimate  of  $50,000.  Counsel  for 
the  petitioner,  in  his  brief,  evidently  is  somewhat  confused  on 
these  subjects  (at  least  he  has  not  made  himself  clear  to  this 
Commission),  for  he  mixes  working  capital  more  or  less  with 
materials  and  supplies  in  his  argument. 

In  this  particular  case,  the  Commission,  in  its  allowance  for 
materials  and  supplies,  has  included  coal,  coke,  oil,  and  other 
plant  supplies,  and  has  disallowed  materials  carried  for  new  con- 
struction, as  well  as  stocks  of  coke,  tar,  and  ammonia.  Separately, 
to  cover  an  equitable  working  capital  alone,  for  rate-making 

purposes  in  this  particular  case,  the  Commission  finds  $26,000 
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to  be  reasonable  and  adequate,  i.  e.y  a  total  of  $56,000  to  cover 
both  working  capital  and  materials  and  supplies. 

Depreciation. 

[19,  20]  The  subject  of  depreciation  is  indeed  a  broad  one. 
It  has  permeated  the  entire  record  in  the  case.  Counsel,  in  their 
briefs,  have  given  pages  to  its  discussion.  Expert  opinion,  as 
given,  is  very  unsettled  in  details,  and  is  unanimous  in  one  fea- 
ture only;  viz.,  that  deductions  from  cost  new  have  been  made  by 
all  appraisers  to  cover  accrued  depreciation.  The  fundamental 
necessity  for  a  consideration  of  depreciation  in  connection  with 
a  determination  of  reasonable  rates  which  are  to  be  equitable  to 
both  the  public  and  the  utility  is  not  far  to  seek.  The  lives  of 
the  various  units  and  elements  entering  into  a  composite  utility 
property  (apart  from  land)  are  limited.  With  development  in 
the  arts,  moreover,  certain  units  and  facilities,  before  the  natural 
life  is  run,  grow  incompetent  to  function  efficiently  and  eco- 
nomically, compared  with  units  and  facilities  of  unimpaired  life. 
As  a  business  proposition,  any  person  or  corporation,  in  purchas- 
ing property  of  this  character  (or  of  any  other  character),  would 
seek  to  ascertain  all  facts  relating  to  the  present  physical  condi- 
tion of  the  equipment — ^how  much  the  parts  have  been  worn,  in 
what  manner  the  machinery  has  been  maintained,  what  has  been 
the  effect  of  the  action  of  the  elements,  how  efficiently  does  the 
plant  operate,  whether  or  not  the  facilities  are  amply  adequate 
to  perform  the  duties,  what  is  the  probability  of  the  equipment 
to  continue  its  ability  to  perform  service  and  to  meet  future  de- 
mands, and  what  is  the  probable  life  during  which  the  facilities 
and  units  may  be  continued  in  efficient  service.  It  is  obvious 
that  a  rate-making  authority,  which  fails  to  make  the  same  in- 
quiries as  would  an  investor,  is  acting  in  a  manner  contrary  to 
ordinary  business  prudence.  In  ordinary  business  life,  an  anto 
truck  may  be  used  by  a  gas  manufacturer,  and  this  auto  truck 
may  possess  a  normal  life  of  say  ten  years.  If  the  truck  was 
purchased  five  years  ago  and  has  consumed  one  half  of  its  useful 
life,  it  is  difficult  to  see  wherein  the  machine  is  worth  as  much 
as  a  new  one  or  wherein  it  possesses  as  much  value  as  an  xmused 
new  type.  The  same  is  true,  in  varying  degrees,  with  reference 
to  aU  other  portions  of  a  gas  property. 
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It  appears  that,  of  the  entire  general  subject  of  depreciation, 
two  phases  of  the  situation  are  primarily  at  issue  in  this  particu- 
lar case, — (1)  whether  or  not  depreciation  is  to  be  deducted  from 
estimated  cost  new  to  find  present  value;  and  (2)  whether  or 
not  the  rate  of  depreciation  in  the  past  is  fundamentally  different 
from  the  rate  which  the  future  will  reveaL 

For  guidance  in  the  treatment  of  depreciation,  it  is  well  to 
turn  to  the  attitude  of  the  courts.  Depreciation,  as  judicially 
defined,  is  pertinent  to  this  inquiry.  In  the  early  cases,  the  far- 
reaching  effects  of  a  scientific  consideration  of  depreciation  were 
appreciated  by  neither  courts  nor  litigants,  and,  naturally 
enough,  scant  attention  was  given  the  subject,  and  little  detailed 
opinion  was  rendered  therein  by  the  courts.  In  the  case  of  Peo- 
ple ex  rel.  Jamaica  Water  Supply  Co.  v.  State  Tax  Comrs. 
(1909),  the  court  defined  depreciation  as  the  "  . ,  •  .  — con- 
stant deterioration  of  the  plant  which  is  not  made  good  by  ordi- 
nary repairs,  which,  of  course,  operate  continually  to  lessen  the 
tangible  property  which  it  affects."  196  K  Y.  39,  57,  89  K 
E.  581.  (Cf.  Cumberland  Teleph.  &  Teleg.  Co.  v.  Cumberland 
(1911)  187  Fed.  637,  653.) 

One  of  the  clearest  expressions  from  the  judiciary  upon  the 
subject  of  depreciation,  in  a  modem  sense,  appears  to  be  the  lan- 
guage used  by  Mr,  Justice  Moody  in  the  case  Knoxville  v.  Knox- 
ville  Water  Co.  to  wit: 

"The  cost  of  reproduction  is  one  way  of  ascertaining  the  pres- 
ent value  of  a  plant  like  that  of  a  water  company,  but  that  test 
would  lead  to  obviously  incorrect  results,  if  the  cost  of  reproduc- 
tion is  not  diminished  by  the  depreciation  which  has  come  from 
age  and  use.    •    .    • 

"The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years. 
The  items  composing  the  plant  depreciate  in  value  from  year  to 
year  in  a  varying  degree.    ... 

"It  is  not  easy  to  fix  at  any  given  time  the  amount  of  depre- 
ciation of  a  plant  whose  component  parts  are  of  different  ages 
with  different  expectations  of  life.  But  it  is  clear  that  some  sub- 
stantial allowance  for  depreciation  ought  to  have  been  made  in 
this  case.    .    •    . 

"The  company's  original  case  was  based  upon  an  elaborate 
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analysis  of  the  cost  of  construction.  To  arrive  at  the  present 
value  of  the  plant  large  deductions  were  made  on  account  of  the 
depreciation.  This  depreciation  was  divided  into  complete  de- 
preciation and  incomplete  depreciation.  The  ocwnplete  depre- 
ciation represented  that  part  of  the  original  plant  which,  through 
destruction  or  obsolescence,  had  actually  perished  as  useful  prop- 
erty. The  incomplete  depreciation  represented  the  impairment 
in  value  of  the  parts  of  the  plant  which  remained  in  existence 
and  were  continued  in  use.  It  was  urgently  contended  that  in 
fixing  upon  the  value  of  the  plant  upon  which  the  company  was 
entitled  to  earn  a  reasonable  return  the  amounts  of  complete  and 
incomplete  depreciation  should  be  added  to  the  pres^it  value 
of  the  surviving  parts.  The  court  refused  to  approve  this 
method,  and  we  think  properly  refused.  A  water  plant,  with 
all  its  additions,  begins  to  depreciate  in  value  from  the  moment 
of  its  use."  (212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  a.  Kep.  148.) 
The  court  in  the  Knoxville  Case  discussed  depreciation  in  its 
relation  both  to  valuation  and  to  earnings,  as  if  the  problem  was 
governed  by  identical  rules.  The  court  held  that  the  cost  of 
reproduction  must  be  diminished  "by  the  depreciation  which 
has  come  from  age  and  use."  The  court  also  ruled  that  com- 
plete and  incomplete  depreciation  should  not  be  added  to  the 
present  value  of  the  surviving  parts, — language  which  justifies 
the  assumption  that  the  court  was  in  accord  with  the  modem 
theory  that  the  term  "depreciation"  should  include  what  is  com- 
monly described  as  "accrued  depreciation"  or  "theoretical  depre- 
ciation." The  strongly  contested  case  (People  ex  reL  Bangs 
County  Lighting  Co.  v.  Willcox  (1914)  210  JST.  Y.  479,  51 
L.K.A.(N.S.)  1,  104  N.  E.  911)  appears  to  follow  the  lead  of 
the  Knoxville  Case,  and,  in  addition,  to  imply  that  depreciation 
should  include  what  is  commonly  known  as  "functional  depre- 
ciation." The  case  of  Cumberland  Teleph.  &  Teleg.  Co.  v.  Louis- 
ville (1911)  187  Fed.  637,  654,  considers  depreciation  to  be  the 
result  of  wear  and  tear,  of  improvements  in  the  arts,  and  of 
municipal  improvements.  The  case  of  Pioneer  Teleph.  &  Teleg. 
Co.  V.  Westenhaver  (1911)  29  Okla.  429,  454,  38  L.R.A.(]Sr.S.) 
1209,  118  Pac  354,  holds  that  depreciation  is  attributable  both 
to  inadequacy  and  to  obsolescence,  A  point  of  view  respecting 
depreciation,  which  has  been  quoted  by  the  carriers  to  the  Inter- 
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state  Commerce  Commission  and  enlarged  upon  by  the  National 
Association  of  Railway  Commissioners  (cf.  brief  of  National 
Association  of  Railway  Commissioners,  filed  with  the  Interstate 
Commerce  Conunission,  December  1,  1915),  is  interesting,  to 
wit: 

^^Depreciation  has  been  defined  as  the  act  or  state  of  lessening 
the  worth  of  any  physical  factor  constituting  property,  caused  by 
weather,  time,  and  use.  And  it  has  been  said  that  it  may  be 
measured  by  the  amount  of  money  that  must  be  spent  for  replace- 
ment in  addition  to  the  normal  amount  of  maintenance  regularly 
depended.  4  Neb.  S.  R.  C.  448.  This  is  one  sense  in  which 
the  term  ^depreciation^  is  used.  It  indicates  the  loss  of  physical 
condition,  or  the  extent  to  which  the  property  has  deteriorated 
physically,  and  not  the  amount  it  has  fallen  in  value." 

"In  addition  to  destruction  of  property  by  liie  means  indi- 
cated, it  may  also  be  rendered  useless  by  obsolescence  and 
inadequacy.  Obsolescence  may  be  defined  as  the  condition  re- 
sulting from  unforeseen  changes  in  the  art,  which  make  the 
installation  of  new  apparatus  necessary ;  and  inadequacy,  as  the 
condition  resulting  from  increase  in  the  business,  requiring  the 
replacement  of  equipment  by  apparatus  more  adequately  fitted  for 
the  service.  Physical  decay  due  to  wear  and  tear  and  the  action 
of  the  elements  is  always  going  on;  but  the  plant  or  the  units 
composing  it  may  or  may  not  become  obsolete  or  inadequate,  de- 
pending upon  circumstances.  But  as  the  plant  may  become 
obsolete  or  inadequate  before  it  is  worn  out,  obsolescence  and 
inadequacy  must  be  considered  in  estimating  the  life  of  the 
property.  It  is  part  of  the  destructive  process.  The  term  *de- 
preciation,*  when  used  to  indicate  the  lessened  physical  condition 
of  the  property,  includes  obsolescence  and  inadequacy."  Kan- 
sas City  Southern  R.  Co.  v.  United  States,  52  L.R.A.(N.S.)  1, 
18,  19,  note. 

Depreciation,  accordingly,  may  be  divided  into  two  classes, — 
physical,  due  to  wear  and  tear;  and  functional,  due  to  inade- 
quacy and  obsolescence  which  require  replacement  of  equipment 
before  it  actually  is  worn  out.  Depreciation  of  both  classes  is 
divided  further  into  complete  and  incomplete  depreciation.  The 
former  represents  that  part  of  the  original  equipment,  which, 
through  destruction  or  obsolescence,  has  perished  as  useful  prop- 
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erty;  whereas  the  latter  represents  impairment  in  value  of  the 
portions  of  an  aggr^ate  plant  which  remain  in  existence  and  in 
continued  use  (cf.  Elnoxville  Caae).  A  case  in  the  Federal 
courts  expressly  recognizing  the  inclusion  of  functional  depre- 
ciation is  that  of  Des  Moines  Water  Co.  v.  Des  Moines  (1911). 
After  discussing  briefly  the  reproduction  method  of  valuation, 
the  court  states,  to  wit:  "And  from  which,  to  get  at  the  value 
of  the  present  plant,  there  would  be  deducted  the  value  of  depre- 
ciation, either  by  functional  or  physical  depreciation."  192 
Fed.  193,  197.  The  decision  of  the  lower  court  was  afterward 
affirmed  in  the  Supreme  Court  of  the  United  States  (238  XJ.  S. 
163,  69  L.  ed.  1244,  P.U.E.1915D,  577,  85  Sup.  Ct  Eep.  811). 

It  is  the  opinion  of  this  Commission  that  the  weight  of  au- 
thority compels  a  reasonable  deduction  from  cost  new  for  accrued 
depreciation, — ^both  physical  and  functional, — ^and  further  re- 
quires, in  equity  to  both  consumer  and  utility,  an  identical  treat- 
ment of  the  subject  in  all  its  phases.  The  amount  of  such  depre- 
ciation deduction,  however,  is  a  matter  of  judgment,  or  as  Mr. 
Justice  Hughes  points  out  in  the  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  280  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A. 
(N.S.)  1151,  83  Sup.  Ct  Rep.  729:  "It  is  not  a  matter  of 
formulas,  *but  there  must  be  reasonable  judgment  having  its  basis 
in  a  proper  consideration  of  all  relevant  facts.'* 

The  ideas  of  the  five  appraisers  regarding  both  accrued  and 
annual  depreciation  are  shown  by  the  compilation  contained  in 
table  XX,  to  wit: 

TABLE  XX.— ESTIMATES  OF  DEPRECIATION". 
Springfield  Gaa  d  Electric  Company — Oas  Department, 


▲ppraisen 

Total 

Accroed 

Depreciation 

Annual 
Depreciation 

Rate  of 
Depreda- 
tion on 
Cost  New 

(1) 

1  Bro-wn 

2  Little 

8   Adams 

(2) 

9  134.316 
147.584 
168.404 
176,071 
176.910 

m 

9  19.355 
16.011 
U.280 

« 

14.100 

(4) 
* 

i.8 
1.7 
1  6 

4   Anderson 

6   Bemis 

• 
1  6 

• — Indeterminable  from  the  record. 


The  Commisflion,  owing  to  the  mass  of  conflicting  testimony 
and  argument  in  this  matter,  is  by  no  means  certain  tiiat  respond- 
ent's counsel  is  raising  the  isdue  of  total  nondeduction  for  accrued 
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depreciation,  or  merely  taking  the  position  that  only  actual  physi- 
cal depreciation  is  to  be  deducted.  The  valuations  submitted 
by  both  of  respondent's  experts  embrace  allowances  to  cover  ac- 
crued depreciation,  under  the  said  expert's  theories.  As  to 
whether  or  not  public-utility  property  depreciates  after  its  orig- 
inal installation,  the  reasons  customarily  advanced  for  the  elimi- 
nation of  such  accrued  depreciation  consist  of  a  belief  (1)  that 
the  reproduction  cost  new  (undepreciated)  is  the  amount  of 
money  which  would  necessarily  be  expended  by  a  utility  in  dupli- 
cating its  plant,  (2)  that  a  well-operated  utility,  from  a  con- 
sumer's point  of  view,  in  delivering  100  per  cent  service  is  in 
100  per  cent  service  condition,  irrespective  of  an  actual  deteriora- 
tion of  physical  plant,  which  will  render  ultimate  replacement 
unavoidable,  and  (3)  that  a  fair  rate  of  return,  therefore,  should 
be  based  upon  a  cost  new,  and  not  uponi  some  depreciated  value. 
The  situation  must  be  faced  squarely  that,  in  a  broad  sense,  prop- 
erty does  depreciate  in  value  with  age,  with  use,  with  changes  in 
the  art  (obsolescence),  and  with  increases  in  send-out  (inade- 
quacy). A  very  vital  element  in  the  value  of  equipment  lies  in 
the  fact  that  it  probably  has  ahead  of  it  certain  years  of  effec- 
tiveness in  the  operation  for  which  it  was  intended.  As  this 
period  of  potential  operation  is  increased  or  decreased, 'the  value 
of  any  piece  of  equipment  as  a  portion  of  an  operating  property 
correspondingly  is  enhanced  or  diminished.  Preponderance  of 
judicial  decisions  supports  this  view.  Where  the  courts,  in  rare 
instances,  have  taken  other  attitudes,  it  may  be  attributed  gen- 
erally to  some  special  consideration  involved  in  the  case  under 
trial,  such  as  a  proved  marked  deficiency  in  past  earnings,  which 
were  quite  inadequate  to  compensate  the  utility  for  accrued 
depreciation.  The  courts  may  also  have  been  influenced  by  a 
doctrine  that  excessive  utility  earnings  of  the  past,  under  an 
archaic  standard  of  business  ethics,  ought  not  possibly  to  bear 
weight  in  a  procedure  of  rate  making  based  upon  the  more  recent 
standard  of  regulation  by  the  state.  In  the  case  at  bar,  the  re- 
^Kjndent's  past  operations,  however,  have  been  so  successful  that 
there  can  exist  no  doubt  but  that  accrued  depreciation  has  been 
met  and  paid  back  to  the  investors  by  the  consumers.  The 
heaviest  depreciation  assigned  by  any  expert  to  the  respondent's 
gas  property  in  Springfield  is  but  a  comparatively  small  portion 
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of  the  total  past  corporate  surpluses,  i,  e.,  an  accumulation  of 
$124,024  in  1870  reduced  to  $18,263  in  1871  chiefly  by  a  credit 
made  to  capital  account,  another  accumulation  of  $136,636  in 
1902  reduced  to  $16,525  in  1903  by  an  extraordinary  dividend 
declaration,  and  a  third  accumulation  at  the  present  time  of 
some  $103,251.  (Hall's  exhibit  No.  2,  E-1.)  It  appears  from 
the  record  that  the  entire  Springfield  gas  plant,  with  the  excep- 
tion of  approximately  $200,000  received  as  proceeds  from 
securities  issues  plxis  $186,478  representing  the  face  value  or  cer- 
tain bills  payable  issued  since  1903,  was  installed  by  expendi- 
tures made  either  directly  or  indirectly  from  funds  derived  from 
earnings.  The  proceeds  of  the  $186,478  (face  value)  of  bills 
payable  is  not  apparent.  It  also  appears  from  the  record  that 
very  liberal  dividends  have  been  paid  on  all  outstanding  stock, 
in  addition  to  interest  and  other  charges  which  have. been  paid 
out  of  earnings.  At  the  date  of  this  appraisal  there  existed  a 
surplus  fund  of  $103,251  (Hall's  exhibit  No.  2,  E-1),  which 
was  obtained  from  rates  collected  from  consumers  in  the  past 
years.  As  to  surplus  funds,  the  record  shows  that  the  respondent 
always  has  been  liberally  provided.  Ample  gas  rates,  moreover, 
have  been  charged  and  collected  to  cover  all  maintenance  and 
operating  expenses,  to  provide  ample  dividends  on  capital  stock 
(or  on  actual  investment),  and,  in  addition,  to  establish  a  moi;e 
than  adequate  fund  to  protect  any  amount  of  accrued  deprecia- 
tion which  may  be  reasonably  determined  by  competent  experts 
to  exist  in  the  Springfield  property  at  the  present  time.  In  the 
case  at  bar,  the  depreciation  fund  is  represented  and  reflected 
either  by  past  reinvestments  in  additions  and  betterments  to  the 
property  or  in  the  surplus  fund, — or  in  both.  The  Supreme 
Court  of  the  United  States  has  commented  upon  the  sacredness 
of  "moneys  raised  to  pay  for  depreciation,"  in  one  of  the  Cum- 
berland Cases,  to  wit : 

"It  was  obligatory  upon  the  complainants  to  show  that  no  part 
of  the  money  raised  to  pay  for  depreciation  was  added  to  capital, 
upon  which  a  return  was  to  be  made  to  stockholders  in  the  way 
of  dividends  for  the  future.  It  cannot  be  left  to  conjecture, 
but  the  burden  rests  with  the  complainant  to  show  it  It  cer- 
tainly was  not  proper  for  the  complainant  to  take  the  money,  or 

any  portion  of  it,  which  it  received  as  a  result  of  the  rates  under 
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which  it  was  operating,  and  so  to  use  it,  or  any  part  of  it,  as  to 
permit  the  company  to  add  it  to  its  capital  account,  upon  which 
it  was  paying  dividends  to  shareholders.  If  that  were  allowable, 
it  would  be  collecting  money  to  pay  for  depreciation  of  the  prop- 
erty and,  having  collected  it,  to  use  it  in  another  way,  upon  which 
the  complainant  would  obtain  a  return  and  distribute  it  to  its 
stockholders.  That  it  was  right  to  raise  more  money  to  pay  for 
depreciation  than  was  actually  disbursed  for  the  particular  year 
there  can  be  no  doubt,  for  a  reserve  is  necessary  in  any  business 
of  this  kind,  and  i9o  it  might  accumulate;  but  to  raise  more  than 
money  enough  for  the  purpose,  and  place  the  balance  to  the  credit 
of  capital  upon  which  to  pay  dividends,  cannot  be  proper  treat- 
ment.''    (212  U.  S.  424,  53  L.  ed.  582,  29  Sup.  Ot.  Rep.  357.) 

From  the  language  of  the  court  in  the  above  case,  it  obviously 
would  be  wrong  to  allow  a  rate  of  return  on  portions  of  utility 
property  constructed  out  of  an  accumulated  depreciation  fund, 
and  the  burden,  moreover,  is  upon  the  utility  to  show  that  it  has 
not  collected  sufficient  rates  to  cover  all  accrued  depreciation* 
The  court  clearly  states,  furthermore,  that  no  part  of  money 
raised  for  accrued  depreciation  should  be  added  to  the  capital 
account,  especially  where  the  same  has  been  invested  in  additions 
and  betterments  to  property. 

.  In  general,  utilities  are  prone  to  argue  that  nothing  should  be 
deducted  from  their  appreciated  cost-new  valuation  to  cover  past 
depreciation,  except  some  small  nominal  amount  which  may  be 
sufficient  to  repair  equipment  and  to  place  the  same  in  100  per 
cent  service  condition;  and,  at  the  same  time,  argument  is  ad- 
vanced that,  in  the  future,  an  allowance  must  be  set  aside 
annually  to  amortize  the  utility's  present  and  past  investment. 

It  is  the  practice  of  rate-making  bodies  to  authorize  rates  which 
are  sufficiently  high  to  permit  the  utility  to  set  aside  a  fund 
known  as  "depreciation  fund."  This  fund  (sometimes  termed  a 
'^reserve  fund*'  or  an  "amortization  fund")  grows  to  be  large 
enough,  together  with  accrued  interest  thereon,  to  replace  from 
time  to  time  such  portions  of  the  utility's  property  as  either  wear 
out  or  become  obsolete  and  inadequate.  Such  a  fund  is  separate 
and  is  to  be  distinguished  from  an  allowance  in  the  operating 
accounts  to  take  care  of  the  usual  expenditures  for  maintenance 
and  repairs.     The  fund  should  begin  to  accumulate,  theoretically, 
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from  the  very  inception  of  the  utility's  busineflg^  evem.  though  it 
may  not  be  necessary  for  actual  replacements  during  the  early 
years  of  utility  operation.  A  depreciation  fund  properly  may  be 
(and)  in  the  absence  of  state  regulation  in  former  years,  more 
than  likely  has  been)  disposed  of  by  a  judicious  reinvestment 
in  extensions  and  additions  to  the  utility's  property.  For  pur- 
poses of  illustration,  assume  that  a  utility  has  an  original  in- 
vestment of  $600,000  and  that  a  regulatory  body  establishes 
rates  which  permit  a  sum  of  $10,000  to  be  set  aside  annually 
to  accumulate  into  a  depreciation  fund.  At  the  end  of,  say,  the 
second  year,  the  utility,  having  no  need  to  use  the  fund  for  re- 
placements, may  invest  the  same  in  additions  and  extensions.  If 
an  inventory  and  appraisal  of  the  property  are  made  at  the  end 
of  the  second  year,  a  property  costing  at  least  $520,000  to  repro- 
duce will  be  found.  Unless  careful  investigation  is  made  into 
the  question  of  accrujed  depreciation,  the  utility  may  be  allowed 
a  return  upon  $520,000,  although  $20,000  of  this  sum  was  paid 
and  donated  by  the  consumers  in  past  rates  of  charge.  The  con^ 
sumers  were  not  assessed  higher  rates  than  would  otherwise  be 
ia  effect  merely  for  the  purpose  of  adding  to  the  utility's  property 
and  capital  account;  but,  on  the  other  hand,  the  consumers,  in 
the  rates  collected,  paid  a  definite  sum  for  the  purpose  of  en- 
abling the  utility  to  keq)  intact  its  original  investment  of  $500,- 
000. 

As  to  the  contention  that,  as  long  as  a  utility  plant  is  capable  of 
being  operated  fairly  efficiently  and  is  capable  of  giving  satis- 
factory service,  it  possesses  100  per  cent  of  its  value  for  rate- 
making  purposes,  the  argument  is  subject  to  the  same  inherent 
weakness  which  has  been  shown  hereinabove  to  attach  itself  to 
the  argument  advanced  in  justification  of  conjectural  theories 
of  the  cost  of  reproduction.  Such  contenders  are  constantly  con- 
fusing various  elements  of  value  with  the  element  of  ultimate  fact 
of  value.  It  is  one  thing  to  find  that  the  physical  condition  of  a 
utility  property  is  85  per  cent  of  its  condition  new,  and  it  is  an 
entirely  another  matter  to  declare  that  a  utility  shall  be  allowed 
a  return  based  upon  the  full  100  per  cent  of  its  imdepreciated 
cost  to  reproduce.  The  contenders  are  asking  the  rate-making 
bodies  to  close  their  eyes  when  viewing  the  actual  physical  con- 
dition of  utility  property,  and  to  declare  solemnly,  for  instance, 
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that  an  engine  which  has  lived  half  of  its  useful  life  is  worth 
as  much  as  a  brand  new  and  modem  engine,  or  that  an  old  and 
obsolete  building,  which  must  soon  h^  replaced,  is  worth  the  cost 
of  a  new  one.  Depreciation  means  to-day  just  what  it  always  has 
been  understood  to  mean, — accrued  impairment,  both  physical 
and  functional. 

In  this  connection,  the  remarks  of  Milo  R.  Maltbie  before  the 
conference  on  valuation,  held  in  Philadelphia  during  November, 
1915,  under  the  auspices  of  the  Utilities  Bureau,  are  enlighten- 
ing, to  wit: 

". '  .  .  There  are  those,  however,  who  contend  that  public 
utilities  have  a  peculiar  characteristic  which  distinguishes  them 
from  other  property  in  that  they  do  not  depreciate.  These  per- 
sons often  contend,  further,  that  while  there  is  no  accrued  de- 
preciation, annual  allowances  should  be  made  in  addition  to 
maintenance  and  repairs  for  ultimate  replacements. 

".  .  .  Litigants  may  occupy  inconsistent  positions,  but 
courts  and  commissions  must  recognize  that  the  decision  made 
regarding  accrued  depreciation  must  be  consistent  with  that  re- 
lating to  annual  depreciation,  and  that,  if  there  is  a  constant 
diminution  in  value  from  year  to  year,  provisions  must  be  made 
out  of  earnings  to  offset  this  loss.  As  the  Supreme  Court  has 
said,  investors  are  not  required  to  see  their  property  decrease 
in  value  from  year  to  year  without  recompense,  but  are  entitled 
to  collect  from  the  public  an  amoimt  to  offset  such  diminution. 
It  follows  that,  if  it  is  finally  determined  that  property  does 
not  decrease  in  value,  there  is  no  necessity  for  a  fund,  no  need 
to  offset  a  loss  which  does  not  exist.  It  also  follows  that,  if 
there  is  a  decrease  of  10  per  cent  per  annum,  there  must  be  an 
allowance  in  operating  expenses  of  10  per  cent  per  annum. 

''The  public  has  at  times  been  reluctant  to  recognize  this  prin- 
ciple, and  partially  because  of  its  unfortunate  experiences.  Pub- 
lic authorities  have  permitted  companies  to  accumulate  large  re- 
serves in  order  to  saf ^uard  investors  and  to  guarantee  excellent 
and  constant  service  in  the  future.  The  public  has  considered 
that  these  funds  were  in  the  nature  of  trust  funds  to  be  held  for 
the  service  of  the  public,  and  not  for  the  benefit  of  investors  ex- 
cept so  far  as  they  were  actually  needed  to  protect  the  integrity 
of  the  investment.    In  some  instances,  usually  where  new  interests 

P.U.R.1916C 


Digitized  by 


Google 


SPRINGFIELD  v.  SPRINGFIELD  GAS  &  B.  CO.  355 

have  secured  control  of  tlie  utilities,  an  attempt  has  been  made 
to  distribute  these  funds  to  stockholders,  or  in  other  words,  to 
cut  a  melon.  The  public,  seeing  these  funds  disappearing  and 
appreciating  that  when  they  have  once  been  distributed  in  divi- 
dends they  are  no  longer  available  for  public  use,  have  tried. 
to  prevent  their  distribution;  and  in  some  cases  they  have  been 
successful,  in  others  unsuccessful.  The  experience,  however,  has 
convinced  many  that,  if  reserve  funds  are  to  be  used  in  this  man- 
ner and  are  not  to  be  preserved,  the  interests  of  consumers  are  in 
jeopardy. 

"In  my  opinion,  this  situation  is  most  unfortunate.  Public 
utilities  cannot  be  kept  abreast  of  the  times  without  adequate 
and  proper  provision  for  depreciation.  Companies  ought  to  have 
funds  with  which  to  replace  property  not  only  when  it  wears 
out,  but  when  it  becomes  inadequate  and  obsolete ;  and  no  utility 
can  adequately  serve  the  public  unless  it  is  kept  abreast  of  the 
times,  and  new  inventions  and  methods  are  adopted  as  soon  as 
their  utility  has  been  demonstrated.  If  a  niggardly  policy  is 
adopted  regarding  depreciation,  the  development  of  utilities  will 
be  retarded  and  communities  will  suffer;  but  if  a  generous 
policy  is  adopted  and  if  corporations  treat  these  funds  as  trust 
funds,  the  utility  will  benefit  and  the  conamunity  will  benefit. 
But  it  is  impossible  to  expect  the  public  to  be  generous  towards 
utilities,  and  have  their  generosities  or  liberalities  of  policy 
turned  against  them  at  a  later  date.  In  my  opinion,  that  utility 
which  opposes  proper  depreciation  funds,  or,  if  allowed  to  ac- 
cumulate them,  which  proceeds  to  use  them  for  other  purposes, 
has  not  only  broken  faith  with  the  public,  but  invited  retaliatory 
methods  which  it  will  be  the  first  to  decry.  The  maintenance  of 
a  proper  depreciation  reserve  does  not  involve  the  hoarding  of 
cash  in  the  bank."  (Vol.  1,  No.  3,  The  Utilities  Magazine^ 
pp.  220,  221.) 

Why,  then,  should  a  reasonable  and  consistent  consideration 
of  depreciation  be  insisted  upon?  The  answer  appears  to  be, 
"Sound  economic  and  business  policy  demands  it."  Disregard 
of  the  underlying  principles  of  depreciation  has  placed  many  a 
public  utility  (and  other  corporations)  in  the  hands  of  a  re- 
ceiver. Progressive  utilities  recognize  that  it  is  fundamental  to 
corporate  existence  to  set  aside  adequate  depreciation  reserves. 
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It  is  to  be  pointed  out  that,  in  general,  utilities  fare  much  better 
by  an  acceptance  of  some  consistent  theory  of  depreciation  than 
they  would  if  depreciation  is  to  be  rejected.  The  law  of  this 
state  authorizes  this  Commission  to  authorize  a  reasonable  de- 
.preciation  reserve  to  be  established  in  every  utilit/s  accounts. 
Section  14  of  "An  Act  to  Provide  for  the  Regulation  of  Public 
Utilities"  reads  as  follows: 

"Depreciation  accounts.  §  14.  The  Commission  shall  have 
power,  after  hearing,  to  require  any  or  all  public  utilities  to 
keep  such  accounts  as  will  adequately  reflect  depreciation,  obso- 
lescence, and  the  progress  of  the  arts.  The  Commission  may,  from 
time  to  time,  ascertain  and  determine  and  by  order  fix  a  proper 
and  adequate  rate  of  depreciation  of  the  several  claases  of  prop- 
erty for  each  public  utility ;  and  each  public  utility  shall  conform 
its  depreciation  accounts  to  the  rates  so  ascertained,  determined 
and  fixed.'' 

The  economic  necessity  for  a  public  utility  to  create  an  ade- 
quate depreciation  reserve,  together  with  the  legal  aspects  of 
the  same,  are  noted  by  Counsel  Jacob  H.  Goetz  of  the  New  York 
Public  Service  Commission  (First  District),  in  a  paper  present- 
ed before  the  Conference  on  Valuation  (supra),  to  wit: 

"The  necessity  for  a  public  utility  to  provide  a  depreciation 
fund  or  account  is  generally  recognized.  It  finds  a  foundation 
in  efforts  to  equalize  profits  during  different  years,  so  as  to  avoid 
requiring  the  total  cost  of  improvements  to  appear  as  an  expense 
of  the  year  when  such  improvements  prove  unserviceable.  (Mon- 
tana, W.  &  S.  R.  Co.  V.  Morley  (1912)  198  Fed.  991,  1004.) 
The  necessity,  however,  grows  out  of  broader  considerations  than 
expediency.  It  is  due  to  the  primary  obligation  of  a  public 
utility  to  render  adequate  service  at  reasonable  rates.  (Perkins 
V.  Northern  P.  R.  Co.  (1907)  155  Fed.  445,  451.) 

"In  a  private  business,  where  the  owner  may  fix  his  own  prices 
for  the  use  of  his  property,  his  own  interest  may  compel  him  to 
keep  the  property  he  hires  to  others  up  to  a  standard  that  will  in- 
duce them  to  use  it,  but  no  one  can  directly  compel  him  to  do  so. 
What  interest  may  force  the  private  owner  to  do  in  respect  of  his 
own  property,  the  law  compels  public  authority  to  do  when  tlie 
latter  undertakes  to  fix  rates  to  be  charged  by  public  utilities  cor* 
porations.  Cumberland  Teleph.  &  Teleg.  Co.  v.  Louisville  (1911) 
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187  Fed.  637,  655,  656."     (Vol.  1,  No.  3,  The  Utilities  Maga- 
zine, 106.) 

In  view  of  all  facts  in  this  case,  the  Commission  finds  that 
it  is  but  reasonable,  proper,  and  equitable  to  make  deductions 
from  cost  new  to  cover  accrued  depreciation,  both  physical  and 
functional,  and  that  it  is  proper  to  treat  depreciation  consistently 
in  all  its  features.  Nothing  in  the  record,  and  no  theoretical 
consideration  presented  in  this  matter,  are  of  sufficient  weight 
to  cause  the  Commission  to  depart  from  this  reasonable  and 
thoroughly  consistent  treatment  of  depreciation,  which  not  only 
possesses  judicial  sanction,  but  also  is  sound  in  both  economic 
theory  and  business  policy. 

Going  Value. 

[21]  In  addition  to  the  value  of  the  physical  property  used 
in  and  useful  for  gas-manufacturing  purposes,  the  respondent 
has  contended  that,  in  fixing  rates  for  gas  service  in  Springfield, 
an  additional  value  should  be  considered.  The  element  of  value, 
for  which  strong  contention  has  been  made,  is  the  customary  claim 
of  added  value  of  the  gas  property  as  a  going  concern,  due  to  the 
fact  that  the  utility  is  engaged  actively  in  business  in  Spring- 
field, that  it  has  connected  to  its  mains  consumers  who  are  pur- 
chasing its  gas  service,  that  it  possesses  an  organization  devel- 
oped for  efficiently  conducting  its  gas  business,  a  that  it  is  a 
living  entity  instead  of  a  mere  collection  of  physical  assets. 
Counsel  for  respondent  proposes  some  one  of  the  following  "rules 
of  thumb''  as  measures  of  "going  value." 

"1.  Twenty-five  per  cent  (25  per  cent)  of  the  value  of  the 
physical  property. 

"2.  Thirty  dollars  ($30)  for  each  gas  consumer  in  Springfield. 

"3.  Five  dollars  ($5)  for  each  inhabitant  of  Springfield." 

Counsel  admits,  however,  that  such  "rules  of  thumb"  are  in- 
definite. It  is  difficult,  indeed,  to  see  a  direct  relation  between 
counsel's  measures  and  a  definite  "going  value."  The  use  of  these 
"rules  of  thumb"  presupposes  that  "going  value"  must  exist.  For 
instance,  it  may  be  assumed  for  the  moment  that  a  "going  value'^ 
is  to  be  measured"  at  the  rate  of  $5  per  person  in  a  city's  popula- 
tion. The  gas  business  to  be  derived  from  the  populace  is  quite 
dependent  upon  the  efforts  made  by  the  management  of  the  gas 
utility  to  obtain  new  business,  and  often  this  is  influenced,  either 
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directly  or  indirectly,  by  a  lack  of  real  competition  with  a  local, 
electric  utility.  It  is  generally  conceded  among  gas  men  that 
the  gas  industry,  at  the  present  time,  is  suffering  in  development 
because  both  the  gas  and  the  electric  utilities,  in  a  given  city,  are 
often  owned  by  the  same  interests.  To  the  stockholders,  it  seems 
that  electricity  is  the  more  profitable.  In  a  city  where  the  gas 
saturation  is  low,  a  measure  of  "going  value,"  based  on  total  pop- 
ulation, leads  to  obviously  unmeritorious  reward  of  a  utility's 
lack  of  aggressiveness  in  the  securing  additional  consimiers. 
This  Conunission  holds  that  "going  value,"  in  its  commonly 
accepted  meanings,  either  may  or  may  not  exist  in  a  given  utility 
property,  and  its  determination  in  any  event  rests  with  the  facts 
governing  a  particular  case — not  upon  "rules  of  thumb." 

[22-24]  In  an  endeavor  to  establish  intangible  elements  of 
value,  "going  value"  has  been  defined  in  various  ways  by  different 
authorities — other  than  the  court  of  highest  standing.  Of  this 
array  of  definitions,  four  constructions  placed  on  the  term  "go- 
ing value"  have  been  recognized  more  or  less  authoritatively, 
(a)  "Going  value"  may  be  interpreted  to  mean  the  mere  attri- 
bute of  a  utility,  in  normal  action — operating,  engaged  in  busi- 
ness, and  organized,  (b)  "Going  value"  may  be  the  difference 
between  the  exchange  value  of  a  utility  (were  it  possible 
to  sell  or  to  purchase  the  same  in  the  open  market)  and 
the  present  appraised  value  of  its  physical  property,  (c) 
^'Going  value"  has  been  used  synonymously  with  *'good  will," 
i.  e,,  the  probable  continual  resorting  of  customers  to  the 
old  stand,  (d)  "Going  value"  has  been  defined  to  mean 
the  net  unrecompensed  deficits  sustained  by  a  utility  when 
operating  at  a  loss  during  the  very  early  years  of  its  existence. 
This  Commission,  under  the  law,  should  determine  which  of 
these  many  phases  of  "going  value,"  in  a  particular  case,  repre- 
sents property  which  is  used  and  useful  to  the  public  in  the  ren- 
dering of  utility  service,  which  possesses  value  for  rate-making 
purposes,  and  which  is  the  result  of  capital  expenditure  (or  de- 
nial of  reasonable  earnings)  on  the  part  of  the  utility.  Viewed 
in  this  light,  "going  value"  ceases  to  be  indefinite  and  formi- 
dable; but  instead  reduces  itself  to  a  remarkable  degree  of  con- 
creteness.  However  conscientiously  a  scientific  solution  of  the 
intangible  elements  may  be  striven  for,  it  is  quite  apparent  that, 
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at  the  preaent  stage  of  progress  in  eccmomic  theory  applied  to 
rate  making,  an  expression  of  "going  value"  is  to  be  arrived  at, 
not  by  utilizing  mathematical  formulas,  but  by  considering  ju- 
dicially all  relevant  and  pertinent  facts  established  in  any  case 
under  consideration. 

As  for  "going  value,"  heretofore  designated  as  (a)  (the  Or- 
ganization of  a  utility  business),  it  is  often  claimed  that  this  is 
to  be  measured  by  the  amount  expended  by  a  utility  in  accounts 
known  as  *^ew  business,"  "free  demonstrations,"  "commercial 
expense,"  etc.  The  advocates  of  this  theory  usually  fail  to  dis- 
tinguish between  whether  or  not  such  items  of  e^ense  have  been 
met  in  the  operating  accoimts,  which  during  past  years  have 
been  borne  by  the  consumers.  If  the  former  consumers  have 
reimbursed  the  utility  fully  for  this  type  of  expenditures,  then 
it  is  obviously  improper  to  capitalize  a  duplicate  charge  against 
the  future  generation.  If  the  past  revenues  of  the  utility  have 
been  insufficient  to  meet  fully  all  expenditures  for  "new  busi- 
ness," "demonstrating,"  etc.,  the  deficit  unavoidably  must  appear 
in  any  proper  compilation  to  determine  "going  value,"  by  the 
deficit  and  surplus  method  (d). 
considered,  is  subject  to  confusion 
"good  will."  The  dividing  line  between  the  two  is  by  no  means 
definite.  As  for  "going  value"  (b) — exchange  differential — it 
may  be  stated  that  this  has  no  place  in  a  rate  determination.  A 
cursory  examination  is  sufficient  to  demonstrate  that  a  capitaliza- 
tion of  an  exchange  differential  is  merely  to  work  around  a  circle, 
wherever  the  question  involved  consists  of  the  determination  of 
rates  charged  for  utility  service.  Kates  produce  earnings,  and,  if 
an  excess  of  net  earnings  over  a  fair  return  upon  a  fair  value  of 
the  property  is  capitalized  as  "going  value,"  the  rates  obviously 
will  remain  unchanged.  Regulatory  commissions,  in  general, 
have  denied  in  rate  cases  any  claim  for  "going  value"  based  upon 
the  capitalization  of  an  exchange  differential,  (cf.  Fuhrmann 
V.  Cataract  Power  &  Conduit  Co.  3  P.  S.  C.  R.  (2d  Dist.  N.  Y.) 
656,  692.)  The  Supreme  Court  of  the  United  States  in  the 
Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  57 
L.  ed.  1511,  48  L.R.A.(X.S.)   1151,  33  Sup.  Ct.  R«p.  729, 

squarely  recognized  this  view  when  it  criticized  an  apportion- 
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ment  of  values  between  interstate  and  intrastate  traffic,  based 
upon  revenues  derived  from  rates  in  question. 

"The  apportionment  of  the  value  of  the  property,  as  found,  be- 
tween the  interstate  and  intrastate  business,  was  made  upon  the 
basis  of  the  gross  revenue  derived  from  each.  This  is  a  simple 
method,  easily  applied,  and  for  that  reason  has  been  repeatedly 
used.  It  has  not,  however,  been  approved  by  this  court,  and  its 
correctness  is  now  challenged.  Doubtless,  there  may  be  cases 
where  the  facts  would  show  confiscation  so  convincingly  in  any 
event,  after  full  allowance  for  possible  errors  in  computation,  as 
to  make  negligible  questions  arising  from  the  use  of  particular 
methods.     But  this  case  is  not  of  that  character. 

".  .  .  If,  for  example,  the  intrastate  rates  were  so  far  re- 
duced as  to  leave  no  net  profits,  and  the  only  profitable  business 
was  the  interstate  business,  it  certainly  could  not  be  said  that  the 
value  of  the  use  was  measured  by  the  gross  revenue.    .    .    . 

"If  the  property  is  to  be  divided  according  to  the  value  of  the 
use,  it  is  plain  that  the  gross-earnings  method  is  not  an  accurate 
measure  of  that  value."     (230  TJ.  S.  458,  459.) 

"The  value  of  the  use,  as  measured  by  return,  cannot  be  made 
the  cri^rion  when  the  return  itself  is  in  question.  If  the  re- 
turn, as  formerly  allowed,  be  taken  as  the  basis,  then  the  validity 
of  the  state's  reduction  would  have  to  be  tested  by  the  very  rates 
which  the  state  denounced  as  exorbitant.  And,  if  the  return  as 
permitted  under  the  new  rates  be  taken,  then  the  state's  action 
itself  reduces  the  amount  of  value  upon  which  the  fairness  of 
the  return  is  to  be  computed.    .    .    . 

"It  is  sufficient  to  say  that  the  method  here  adopted  is  not  of 
a  character  to  justify  the  court  in  basing  upon  it  a  finding  that 
the  rates  are  confiscatory."    (230  U.  S.  461.) 

As  to  "going  value"  (c) — "good  will" — ^the  courts  have  estab- 
lished, beyond  shadow  of  doubt,  how  the  claim  is  to  be  regarded. 
This  Commission  is  in  perfect  harmony  with  the  principles  re- 
lating to  "good  will"  as  laid  down  by  the  Supreme  Court  of  the 
United  States  in  four  leading  cases.  Confer  Willcox  v.  Consoli- 
dated Gas  Co.  (212  U.  S.  19,  53  L.^ed.  382,  48  L.R.A.(N.S.) 
1134,  29  Sup.  Ct.  Kep.  192,  15  Ann.  Cas.  1034;  Omaha  v. 
Omaha  Water  Co.  218  U.  S.  202,  54  L.  ed.  991,  48  L.RA.(N.S.) 
1084,  30  Sup.  Ct.  Kep.  615 ;  and  Cedar  Rapids  Gaslight  Co.  v. 
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Cedar  Rapids,  223  U.  S.  655,  56  L.  ed.  594,  82  Sup.  Ct  Rep. 
389.  As  to  excluding  "good  will,"  Mr.  Justice  Day  remarks  in 
the  Des'  Moines  Gas  Case :  "The  element  of  'good  will'  as  ap- 
plied to  the  ordinary  mer6hant  or  manufacturer  dealing  with  the 
public  generally  is  not  considered  in  estimating  the  'going  value' 
of  complainant's  plant.  It  cannot  be  considered  in  a  public 
utility  like  the  one  in  question  in  this  case,  because  the  com- 
plainant has  a  monopoly  of  the  business  in  which  it  is  engaged 
in  the  city  of  Des  Moines,  and  those  who  desire  to  use  its  products 
must  buy  it*'  (238  U.  S.  163,  59  L.  ed.  1244,  P.U.R.1915D, 
577,  35  Sup.  Ct.  Rep.  811.) 

And  further:  "That  'good  will'  in  the  sense  in  which  that 
term  is  generally  used  as  indicating  that  element  of  value  which 
inheres  in  the  fixed  and  favorable  consideration  of  customers, 
arising  from  an  established  and  well-known  and  well-conducted 
business,  has  no  place  in  the  fixing  of  valuation  for  the  purpose 
of  rate  making  of  public  service  corporations  of  this  character, 
was  established  in  Willcox  v.  Consolidated  Gas  Co."  (238  U. 
S.  164.) 

This  exclusion  of  "good  will"  by  the  highest  of  tribunals  has 
eliminated  the  use  of  that  term  in  rate  making  for  monopolistic 
public  utilities;  but  its  equivalent,  however,  is  ever  present 
Utilities,  moreover,  owing  no  doubt  to  a  confusion  of  terms,  dis- 
play a  tendency  to  make  claim  for  a  capitalization  of  consumers 
connected  to  gas  mains  for  a  capitalization  of  the  population 
served,  for  an  intangible  valuation  of  a  business  organization 
occupied  in  producing  and  disposing  of  gas,  and  for  other  ele- 
ments of  exchange  value — all  in  lieu  of  a  now  obsolete  appli- 
cation of  the  "good  will"  element  to  monopolistic  public-utility 
properties.  Utilities  are  apt,  moreover,  to  confuse  this  "good 
will"  point  of  view  of  "going  value"  to  mean  the  attributes  of 
model  operation  and  management,  and  to  claim  value  in  the 
capital  accounts  of  features  which,  as  far  as  charges  to  consumers 
are  concerned,  should  be  considered  with  more  logical  propriety 
in  the  rate  of  return.  It  is  axiomatic,  that  a  low  rate  of  return 
upon  a  high  valuation  of  a  physical  property  plus  a  large  intan- 
gible element  is  equivalent  to  a  much  higher  rate  of  return  upon 
a  reasonable  valuation  of  the  actual  tangible  property.  In  this 
connection  also,  claim  is  often  made  for  exceptionally  competent 
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supervision.  It  is  contended  that  exceptionally  competent  super- 
vision of  utility  operation  produces  correspondingly  excellent 
financial  showing,  and,  conversely,  that  incompetent  executiveif 
and  management  produce  correspondingly  poor  and  destructive 
results.  That  consumers  should  be  asked  to  guarantee  compe- 
tent supervision  is  indefensible ;  they  have  the  right  to  be  served 
with  competency.  Executives  and  management  are  paid  cur^ 
rently  from  operating  expenses,  and  it  is  to  be  expected  that  the 
service  was  paid  for  in  relative  proportion  to  its  competency. 
Excellent  supervision,  like  incompetent  supervision,  cannot  be 
regarded  as  an  element  of  capital  value.  The  consumers'  duty 
ceases  upon  payment  of  fair  rates  of  charge  for  utility  service, 
and  it  then  becomes  the  obligation  of  the  utility  to  see  that  its 
business  is  conducted  in  a  reasonably  competent  manner.  Proper 
reward  for  competent  management  is  to  be  secured  in  a  manner 
treated  elsewhere  herein. 

As  for  "going  value"  (d) — accrued  deficits  (or  surpluses)  in 
early  utility  operations — the  question  has  been  discussed  at 
length  by  courts  and  commissions  alike.  It  seems  that  the  Wis- 
consin Railroad  Commission  (one  of  the  earliest  of  the  state  reg- 
ulatory boards)  developed  an  apparently  scientific  method  of  com- 
puting past  deficits  and  surpluses  and  established  therefrom  a 
precedent  (by  no  means  generally  concurred  in)  of  capitalizing 
the  total  deficits,  if  such  is  found  to  exist.  Cases  are  not  to  be 
found  where  the  reverse  treatment  has  been  pursued,  t.  e.,  the 
reduction  of  capitalization  when  past  surpluses  are  found  to 
exceed  the  past  deficits.  A  common  criticism  of  the  so-called 
^Wisconsin  method"  is  that  it  unavoidably  rewards  past  in- 
efficiencies of  management  and  design.  The  greater  the  past 
errors  of  a  utility,  the  greater  will  be  its  computed  "going  value." 
A  ludicrous  blunder,  from  an  engineering  point  of  view,  may  be 
productive  of  an  unreasonably  large  "going  value"  by  adhering 
strictly  to  the  said  method.  Under  the  Wisconsin  method,  "go- 
ing value"  is  to  be  determined  only  on  a  basis  of  offsetting  annu- 
ally against  actual  gross  earnings  all  bona  fide  operating  expenses, 
including  repairs,  maintenance,  taxes,  a  reasonable  annual  de- 
preciation cliarge,  and  a  fair  return  on  the  investment,  during 
all  the  years  since  the  inception  of  the  utility.    During  the  early 
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ceed  the  income  or  may  be  insufficient  to  provide  for  a  reason- 
able return  and  depreciation,  thereby  creating  annual  deficits, 
which,  it  is  advocated,  represent  as  proper  capitalized  costs  as  do 
engineering  expenses,  legal  fees,  and  labor  wages  during  construc- 
tion. Usually,  in  the  later  years  of  development  of  the  utility, 
unless  the  project  is  very  poorly  conceived  or  badly  managed, 
the  gross  annual  income  will  exceed  total  annual  operating  ex- 
penses by  a  sufficient  amount  to  create  an  annual  surplus  over 
and  above  a  sum  which  is  essential  to  provide  a  reasonable  re- 
turn on  a  fair  value  of  the  property  plus  a  proper  allowance  for 
depreciation.  It  is  advocated  further  that,  upon  the  date  of  the 
valuation,  should  the  total  of  the  annual  deficits  since  the  start 
of  the  business  exceed  the  total  of  the  annual  surpluses  during 
the  same  period  of  time,  a  so-called  "going  value"  may  properly 
be  capitalized,  provided  an  undue  period  has  not  been  required 
to  develop  the  business  to  a  paying  basis.  Advocates  of  the  Wis- 
consin method  seem  to  rely  largely  upon  an  opinion  of  Mr.  Jus- 
tice Miller,  rendered  in  the  court  of  appeals  of  the  state  of  New 
York,  to  wit:  "I  define  Agoing  value'  for  rate  purposes,  as  in- 
volved in  this  case,  to  be  the  amount  equal  to  the  deficiency  of  net 
earnings  below  a  fair  return  on  the  actual  investment  due  solely 
to  the  time  and  expenditures  reasonably  necessary  and  proper 
to  the  development  of  the  business  and  property  to  its  present 
stage,  and  not  comprised  in  the  valuation  of  the  physical  prop- 
erty.'^  People  ex  rel.  Kings  County  Lighting  Co.  v.  Willcox, 
210  N.  Y.  479,  51  L.K.A.(N.S.)  1,  104  N,  E.  914. 

Several  modifications  of  the  so-called  "Wisconsin  method'' 
have  been  suggested  to  this  Commission  in  rate-making  and  se- 
curity-issue cases,  and,  in  applying  the  method,  many  of  the 
experts  are  prone  to  err  in  an  improper  disposition  of  estimated 
depreciation.  Few  appraisers,  in  computing  a  "going  value," 
will  give  the  same  consideration  to  depreciation  in  the  capital 
account  that  the  identical  subject  receives  in  the  annual  operat- 
ing expenses.  When  depreciation  is  consistently  treated  at  every 
point,  many  a  fanciful  "going-value"  table  is  changed  from  a  net 
deficit  to  a  net  surplus.  In  an  application  of  the  theory  of 
depreciation  to  a  going-value  table,  the  treatment  should  be 
consistent  throughout.  Under  the  Wisconsin  method,  two  courses 
to  pursue  in  the  treatment  of  depreciation  in  its  relation  to  go- 
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ing  value  are  open, — (1)  For  each  annual  charge  to  cover  depre- 
ciation, the  capital  account  should  be  reduced  by  the  identical 
amount  charged  against  depreciation,  taking  into  consideration, 
of  course,  that  plant  extensions  and  betterments  should  be  added 
progressively  to  the  capital  account.  (2)  If  the  computer  is  in- 
sistent that  the  original  capital  charge  must  be  preserved,  the 
going-value  table  should  be  made  sufficiently  comprehensive  to 
include  the  depreciation  fund  which  is  being  accumulated 
through  the  medium  of  annual  charges,  and  this  depreciation 
fund  must  be  credited  with  its  earnings. 

Closely  allied  with  the  deficit  and  surplus  method  of  comput- 
ing "going  value'*  is  one  commonly  designated  as  the  reproduc- 
tion of  a  predetermined  income  method  (or  by  some  equivalent 
cognomen).  The  method  is  purely  hypothetical  and  conjectural, 
is  predicated  upon  the  assumption  that  "going  value"  absolutely 
exists  in  a  given  utility  property,  is  subject  to  many  varying 
assumptions,  and  is  susceptible  to  any  solution  which  the  com- 
puter may  desire  to  attain.  By  a  change  in  basic  assumptions, 
the  reproduction  method  is  capable  of  being  converted  into  the 
deficit  and  surplus  method.  Tersely  stated,  the  reproduction 
method  of  deriving  a  "going  value"  is  to  conceive  that  a  new 
utility,  the  exact  counterpart  of  an  existing  utility,  is  started  on- 
ward in  its  operating  career  upon  the  date  of  the  valuation.  The 
process  contemplates  that,  from  some  unknown  cause,  the  exist- 
ing plant  is  completely  obliterated, — ^nonexistent,  as  it  were.  It 
then  becomes  necessary  to  imagine,  if  one  can,  that  the  environ- 
ments for  utility  service  exist  practically  as  before.  The  method, 
furthermore,  assumes  that,  at  some  near-future  date,  the  earlier 
deficits  will  be  overtaken  by  surpluses — the  reverse  of  which 
seems  to  be  true  in  many  an  expert's  computation  of  the  deficit 
and  surplus  theory.  Once  the  imagination  is  fully  at  play 
upon  this  reproduction  method  of  seeking  "going  value,"  it  is  then 
conjectured,  "How  much  will  it  cost  this  new  creation  to  re- 
produce and  develop  the  existing  utility's  business?"  The  an- 
swers are  as  numerous  as  the  individual  opinions  of  the  many 
expert  appraisers.  The  method  possesses  no  foundation  what- 
soever in  fact.  Regulatory  commissions,  as  a  general  rule,  have 
repudiated  the  method,  just  as  the  courts  have  repudiated  undis- 
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tnrbed  paving  as  an  element  of  value  in  the  reproduction  theory 
of  valuing  public-utility  property. 

The  New  York  Public  Service  Commission  (First  District) > 
in  one  of  its  early  rate  cases,  took  the  following  view  of  the  re- 
production method  of  endeavoring  to  ascertain  "going  value."  In 
the  case  of  Mayhew  v.  Kings  County  Lighting  Co.  the  Conmiis- 
sion  stated,  to  wit: 

"Mr.  Baehr,  the  other  witness  for  the  company  upon  this 
point,  in  his  estimate  of  going  value  included  a  valuation  of  part 
of  the  profits  of  the  street-lighting  contract,  and  claims  the 
proper  amount  to  be  $781,916.  He  defined  'going  value'  or 
*going-concem  value'  as  *the  enhancement  in  the  value  of  the 
physical  property  of  any  concern,  due  to  the  business  that  con- 
cern has  and  is  doing.'  While  calling  it  also  the  'cost  of  develop- 
ing the  business,'  he  did  not  base  his  estimate  on  any  cost  or 
expenditures  that  have  actually  been  made  by  the  existing  com- 
pany. It  is  rather  an  estimate  or  capitalization  of  the  profits 
that  an  existing  concern  enjoys  or  would  enjoy  in  excess  of  the 
profits  that  might  accrue  to  an  investor  who  set  out  to  build  a 
duplicate  plant  and  to  develop  for  it  a  business  that  would  over- 
take in  volume  the  business  that  the  existing  plant  may  be  pre* 
sumed  to  have  attained  at  some  future  date.  An  elaborate  cal- 
culation is  involved  resting  on  various  assumptions  and  hy* 
potheses.  An  estimate  was  made  of  the  length  of  time  it  would 
take  to  construct  a  plant  similar  to  the  existing  plant,  and  of 
the  number  of  years  it  would  take  to  develop  the  business  until 
it  would  be  the  exact  equivalent  of  the  old  plant.  The  new  in- 
vestor was  assumed  to  have  on  hand  fr9m  the  outset  a  sum  equal 
to  the  valuation  of  the  existing  plant,  including  its  going  value. 
The  capital  which  such  investor  could  not  use  is  supposed  to  earn 
interest  at  a  low  rate,  while  interest  during  construction  is 
charged  to  capital  at  a  high  rate.  Indeed,  the  whole  structure 
does  not  rest  upon  a  foundation  of  recorded  facts,  but  upon  un- 
'certain  hypotheses  as  to  supposititious  future.  Naturally,  the 
results  will  vary  according  to  the  hypotheses.  If  the  assimiptions 
were  changed,  quite  different  results  would  follow. 

'Tlr.  Baehr  makes  important  use  of  two  factors — rates  now 
charged  and  earnings — and  the  amount  computed  as  'going  value^ 
is  determined  very  largely  by  them.    But  the  fundamental  pur- 
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pose  of  the  present  case  is  to  determine  what  the  rates  should 
be,  and  obviously  earnings  are  determined  by  the  rates  charged. 
Hence  the  process  is  reasoning  in  a  circle.  If  present  earnings  are 
capitalized,  and  if  the  fair  rates  must  yield  a  fair  return  upon 
such  capitalized  value,  it  is  apparent  that  the  fair  rates  found 
by  such  a  process  will  not  be  lower  than  the  present  rates*  Lower 
rates  would  not  yield  sufficient  earnings  to  pay  a  fair  return 
upon  the  capitalized  value  of  such  earnings.  The  value  of  a  *go- 
ing  business'  in  current  use  of  the  term  is  determined  by  the  ex- 
pected net  income,  regardless  of  cost  of  property,  capitalization 
of  company,  etc.  But  such  a  method  cannot  logically  be  used 
to  determine  what  that  net  income  should  be.  This  is  one  im- 
portant reason  why  acquisition  proceedings  through  purchase  or 
condemnation  have  been  differentiated  from  rate  cases.  See 
Omaha  v.  Omaha  Water  Co.  218  U.  S.  203,  54  L.  ed.  1001,  48 
L.R.A.(N.S.)  1084,  30  Sup.  Ct.  Rep.  616,  and  cases  cited  there- 
in."   2  P.  S.  C.  R.  (1st  Dist.  N.  Y.)  693,  694. 

It  is  noteworthy  that  the  aforesaid  Commission  attached  no 
extended  weight  to  the  hypothetical  theories  advocated  by  an  ex- 
pert witness  who  testified  in  the  case  cited.  The  courts  have  not 
spoken  directly  upon  the  reproduction  method  of  estimating  hy- 
pothetical "going  value."  The  Supreme  Court  of  the  United 
States,  however,  has  condemned  the  same  type  of  conjectures,  in 
a  very  analogous  situation.  In  the  Minnesota  Rate  Cases  (Simp- 
son V.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.(N.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  it  was  purposed  to  value  railroad 
right  of  way  as  if  the  railroad  itself  was  obliterated  and  de- 
stroyed, but  with  all  enWronments  and  influence  of  the  railroad 
present.  Mr.  Justice  Hughes,  in  his  opinion,  uses  unmistakable 
language,  to  wit:  "Moreover,  it  is  manifest  that  an  attempt  to 
estimate  what  would  be  the  actual  cost  of  acquiring  the  right  of 
way  if  the  railroad  were  not  there  is  to  indulge  in  mere  specula- 
tion. The  railroad  has  long  been  established;  .  .  .  The 
assumption  of  its  nonexistence,  and  at  the  same  time  that  the* 
values  that  rest  upon  it  remain  unchanged,  is  impossible  and  can- 
not be  entertained.  The  conditions  of  ownership  of  the  property 
and  the  amounts  which  would  have  to  be  paid  in  acquiring  the 
right  of  way,  supposing  the  railroad  to  be  removed,  are  wholly 
beyond  reach  of  any  process  of  rational  determination.    The  cost 
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of  reproduction  method  \a  of  service  in  ascertaining  the  present 
«ralue  of  the  plant,  when  it  is  reasonably  applied  and  when  the 
cost  of  reproducing  the  property  may  be  ascertained  with  a  prop- 
er degree  of  certainty.  But  it  does  not  justify  the  acceptance  of 
results  which  depend  upon  mere  conjecture.''  (230  U.  S.  452.) 
And  "the  allowances  made  below  for  conjectural  cost  of  acqui- 
sition and  consequential  damages  must  be  disapproved;  and,  in 
this  view,  we  also  think  it  was  error  to  add  to  the  amount  taken 
as  the  present  value  of  the  lands  the  further  simis,  calculated  on 
that  value,  which  were  embraced  in  the  ite^ps  of  'engineering, 
superintendence,  legal  expenses,'  'contingenoieB/  and  'interest 
during  construction.'  "    (230  U.  S.  455.) 

Generally  speaking,  the  reproduction  method  of  computing 
"going  values"  at  best  is  little  better  than  guesswork,  and  as  such 
is  devoid  of  any  substantial  merit 

In  the  case  at  bar,  the  witnesses  Bemis,  Crowell,  Kewton,  and 
Little  testified  respecting  "going  value."  Bemis,  in  an  applica- 
tion  of  a  modified  Wisconsin  method,  stated  that  his  investiga-- 
tion  of  the  respondent's  accounts  disclosed  no  past  deficits  which 
would  warrant  any  "going  value"  whatsoever.  Crowell  stated 
that  "going  value"  should  be  added,  and  offered  merely  the 
opinion  that  $250,000  is  its  value  (12  Eecord,  4327).  Newton 
presented  divers  tables,  based  upon  sundry  hypotheses,  to  show 
the  existence  of  the  element,  "going  value."  Little  submitted  a 
computation  of  going  value,  based  upon  the  past  deficit  and  sur- 
plus method,  as  explained  by  Newton,  and  arrived  at  the  con- 
clusion that  the  respondent's  past  operations  reflected  surpluses, 
instead  of  the  deficits  which  would  indicate  the  possible  pres- 
ence of  a  going  value.  The  respondent  apparently  relies  upon 
Newton's  three  theories  and  various  exhibits  in  support  of  a 
claim  of  $250,000  to  cover  going  value,  and,  in  explanation  there- 
of, counsel  states,  to  wit : 

".  .  •  The  results  of  these  calculations  (Newton's)  show  a 
total  value  of  respondents'  property  as  follows : 

Upon  a    7  per  cent  return  $1,037,149 

Upon  an  8  per  cent  return  1,160,794 

Upon  a    9  per  cent  return  1,295,699 

Upon  a  10  per  cent  return  1,443,336 

"He  also  submitted  tables  showing  the  cost  of  acquiring  the 
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businesa^  which  the  respondent  has  tak^i  on  since  the  present 
management  came  into  the  control  of  the  property.  These  tables 
set  up  the  expenditures  of  the  respondent  made  for  the  purpose 
of  acquiring  business,  for  which  nothing  appears  in  the  inventory 
or  appraisal.  These  expenditures  were  divided  by  the  increase 
in  miles  of  mains,  the  number  of  consumers,  the  increased  annual 
sale  of  gas,  and  the  increased  annual  revenue  during  the  period 
for  which  they  were  made.  In  this  manner  the  unit  costs  were 
established.  Applying  these  unit  costs  to  the  years  1904  to  1913, 
the  value  of  the  atljtched  business  on  the  basis  of  the  number  of 
added  consumers  is  $186,535;  upon  the  basis  of  cubic  feet  of 
*gas  sold  in  1913,  the  value  is  $190,611 ;  upon  the  basis  of  annual 
income  from  gas  sold  in  1913,  the  value  is  $206,615;  on  the 
basis  of  added  miles  of  mains,  the  value  is  $220,051 ;  the  aver- 
age of  these  four  computations  is  $200,653. 

"Upon  the  reproduction  method,  the  cost  of  the  attached  busi- 
ness on  the  following  per  cents  and  values  is: 


Per  Cent 


796 
75 

89t 

996 
996 
996 


VslUAtiOD 

Oostof  BudneM 

$    900,000 

$126,150 

1.100.000 

2S4.418 

1.300.000 

M2,536 

900.000 

174.921 

1,100.000 

296.758 

1,800,000 

421.463 

900.000 

228.248 

1.100.000 

363.892 

1.800.000 

501,541 

(Respondent's  brief,  pp.  120,  121.)" 

One  of  Newton's  methods  falls  in  the  classification  which  has 
been  designated  hereinabove  as  ^^going  value"  (a) — ^the  organi- 
zation of  a  utility's  business.  The  figures  tabulated  by  Newton 
as  representing  expenditures  made  by  respondent  in  the  past  to 
acquire  its  existing  business,  in  this  particular  case,  have  all 
been  paid  out  as  past  operating  costs.  The  consumers  of  Spring- 
field have  already  footed  these  costs.  No  reason  can  possibly 
exist  for  capitalizing  such  expenses,  which,  were  they  not  reimr 
bursed  to  the  respondent,  would  automatically  appear  in  a  cor- 
rect computation  of  the  deficit-and-surplus  tables. 

Newton's  other  two  methods  fall  under  the  classification,  des- 
ignated herein  as  "going  value"  (d)  with  its  reproduction  varia- 
tion.   As  to  the  latter — ^the  estimated  cost  of  producing  a  pre- 
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determiBed  income — it  is  uimecessary  to  comment  in  further 
detail  than  hereinbefore. 

Newton  filed  exhibits  which  purported  to  show  the  deficits  and 
surpluses^  both  prior  to  1903,  when  the  old  gas  utility  in  Spring- 
field changed  hands,  and  also  since  1903.  In  the  'Agoing  value" 
table  computed  to  reflect  deficits  prior  to  1903  (and  up  to  1913), 
Newton  assumed  the  following: 

•Interest        — 10  per  cent  from  1855  to  1873. 

—  8  per  cent  from  1874  to  1890. 

—  7  per  cent  from  1891  to  1913. 

Dq>reciation —  3  per  cent  from  1865  to  1884. 

—  2i  per  cent  from  1885  to  1913. 

•Rate  of  return. 

Naturally  enough,  under  these  assumptions,  it  is  not  strange 
that  Newton's  computation  developed  into  an  absurdity — i.  e»,  a 
gas-plant  value  in  1903  amounting  to  $2,058,168,  and  in  1913 
amoimting  to  $3,693,705.  In  such  a  table  as  Newton  prepared, 
it  is  to  be  remembered,  that  the  assumed  interest  rates  are  auto- 
matically compounded.  A  compounding  of  early  losses  at  10  per 
cent  per  annum  would  place  a  new  interpretation  upon  the  term 
"losses.'' 

Newton's  deficit  and  surplus  tables  of  "going  value"  since 
1903  are  to  be  criticized  upon  several  scores.  Primarily  the  base 
of  $501,150  is  excessive.  This  figure  is  the  total  price  paid  for 
outstanding  stock  in  1903;  and,  as  pointed  out  hereinbefore,  a 
value  for  purposes  of  purchase  and  sale  has  no  place  as  a  valu- 
ation upon  which  to  base  rates  (cf.  Minnesota  Rate  Cases,  supra). 
It  would  have  been  much  fairer  to  start  with  the  book  value  of 
the  plant  account  (approximately  $250,000  in  1903 — Maxwell), 
plus'  a  reasonable  allowance  for  working  capital  and  for  ma- 
terials and  supplier.  Newton's  assumed  interest  rates,  in  gen- 
eral, are  high,  and,  in  the  higher  percentages,  lead  to  a  con- 
tinually increasing  "going  value."  The  rate  of  depreciation 
(2J  per  cent),  assumed  throughout  by  Newton,  exceeds  by  at 
least  i  per  cent  the  rate  disclosed  by  the  evidence  in  this  case. 
While  making  a  high  annual  allowance  to  cover  depreciation  as  an 
operating  expense,  Newton  made  no  effort  either  to  reduce  the 
capital  account  by  the  amoimt  of  depreciation  set  aside  each  year, 
or  to  credit  the  accruing  depreciation  fund  with  its  earnings; 
neither  did  he  appear  to  take  into  consideration  the  few  retire- 
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ments  which  have  been  made  in  recent  years,  although  all  ad- 
ditions are  consistently  added  to  the  capital  account.  Newton, 
moreover,  makes  no  differentiation  in  the  amounts  of  working 
capital  and  of  materials  and  supplies,  which  vary  from  year  to 
year.  A  final  criticism  of  Newton's  principal  tables  is  to  be  found 
in  the  fact  that  they  cover  only  a  part  of  the  respondent's  history 
— from  1903  to  1913.  A  proper  table  must  trace  back  the  finan- 
cial history  to  the  very  inception  of  the  utility.  Small  weight, 
therefore,  is  to  be  given  to  Newton's  computations. 

Counsel  for  the  respondent  dwells  at  length  upon  certain  dis- 
crepancies to  be  found  in  Little's  going-value  tabulation,  and 
says,  "To  which  (the  table)  he  (Little)  did  not  attach  much 
value,  because  the  computations  did  not  go  back  to  the  inception 
of  the  property."  Counsel,  however,  has  placed  an  erroneous 
connotation  upon  Little's  exhibit  of  going  value.  Little  sub- 
mitted a  table,  following  Newton's  outlined  method  as  closely 
as  possible  and  selecting  Newton's  period  of  time;  but  elabo- 
rated sufficiently  thereon  to  apply  reasonable  interest  rates  and  a 
nonexcessive  rate  of  depreciation.  Little  did  not  claim  for  his 
going-value  table  and  method  that  they  were  correct  and  model 
representations;  but  were  introduced  principally  to  point  out 
wherein  Newton's  tables  are  erroneous,  and  to  indicate  that,  in- 
stead of  a  net  deficit  in  past  operations,  there  actually  exists 
a  surplus. 

Among  utilities  which  have  become  involved  in  rate-making 
procedures,  there  has  existed  great  uncertainty  as  to  what  consti- 
tutes proper  and  complete  "going  value."  This  uncertainty  has 
been  reflected  in  long  discussions  by  regulatory  commissions. 
No  court  of  last  resort  has  yet  defined  clearly  and  fully  exactly 
what  shall  be  included  and  what  method  shall  be  pursued  in  ar- 
riving at  a  reasonable  and  proper  "going  value."  It  is  not  to 
be  expected  that  ideas  respecting  vague,  intangible  adherents  to 
property  will  become  crystallized,  nor  that  a  reasonable  ujoa- 
nimity  of  thought  will  prevail  for  many  years  to  come.  "Going 
value"  is  not  a  matter  of  formulas,  and  is  not  susceptible  to  scien- 
tific computations.  At  the  present  time,  allowances  made  in  the 
capital  account  for  "going  value"  must  be  considered  more  or 
less  the  result  of  judgment, — a  judgment  in  which  the  presump- 
tion is  that  fair  rates  of  charge  are  to  be  established  by  the  regu- 
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latory  power  that  intervenes  between  the  public,  on  the  one  hand, 
and  the  utility,  on  the  other  hand. 

As  typical  of  the  uncertainty  which  exists  among  commissions 
respecting  "going  value,"  the  California  Commission,  Ke  Marin 
Municipal  Water  Dist.  recently  stated: 

"There  is  no  element  in  public-utility  valuation  as  to  which 
there  is  greater  vagueness  and  confusion  than  this  so-called  going- 
concern  value.  The  courts  recognize  that  some  value  ought  to  be 
added  to  a  going  concern  over  the  bare  bones  of  its  physical  struc- 
tures, but  they  do  not  seem  to  be  clear  as  to  how  much  should  be 
added  or  on  what  basis  the  amount  to  be  added  should  be  ascer- 
tained."    (P.U.R.1915C,  471.) 

But  ^Tbare  bones"  may  be  inferred  to  mean  the  scrap  or  junk 
value  which  a  mere  collection  of  physical  property  would  be 
worth,  were  not  the  concern  a  living  entity  justly  deserving  a 
present-day  value.  And  Mr.  Justice  Day  in  the  Des  Moines 
Gras  Case  also  has  said,  to  wit: 

^'While  there  is  a  diflFerence  between  court  and  counsel  as  to 
what  the  master  meant  by  this,  we  think  it  is  apparent  that  he 
meant  to  say  that,  applying  the  rule  of  the  Cedar  Rapids  Case, 
he  had  already  valued  the  property  in  the  estimate  of  what  he 
called  its  physical  value,  upon  the  basis  of  a  plant  in  actual  and 
successful  operation;  for  he  said  that  otherwise  its  value  would 
be  much  less."  238  U.  S.  153,  59  L.  ed.  1244,  P.TJ.E.1915D, 
589,  35  Sup.  Ct.  Rep.  811. 

An  older  judicial  point  of  view  was  expressed  by  the  Federal 
court  in  the  case  of  Cumberland  Teleph.  &  Teleg.  Co.  v.  Louis- 
ville, to  wit : 

"It  is  insisted  that  $50,000  should  have  been  included  in  the 
estifnate  as  a  distinct  and  additional  enhancement  of  the  value 
of  the  plant,  because  of  the  fact  that  the  company  is  a  going 
concern.  In  valuing  property  of  the  character  of  that  involved 
here,  it  would  indeed  be  looking  only  at  'its  bare  bones'  not  to 
take  into  consideration  the  fact  that  the  company  is  a  going  con- 
cern. That  fact,  however,  though  possibly  somewhat  uncon- 
sciously to  themselves,  must  necessarily,  we  think,  have  been 
taken  into  account  by  the  witnesses  who  testified  as  to  values. 
Property,  underground  or  overhead,  thinly  strung  out  over  many 
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miles,  would  have  very  diminished  value  were  it  not  in  actual 
use  for  the  purpose  for  which  it  was  installed."    (187  Fed.  637.) 

When  utility  property  is  appraised  by  an  expert  for  rate-mak- 
ing purpose,  there  is  little  doubt  but  that  the  same  is  valued  as 
a  living  and  going  concern.  Coimsel  for  the  respondent  points 
with  emphasis  to  the  fact  that  certain  of  the  respondent's  ap- 
praisers distinctly  stated  that  they  had  not  included  any  computa- 
tion of  going  value  in  their  valuations.  In  a  technical  sense, 
these  witnesses  meant  no  more  than  to  say  that  they  had  not  made 
distinct  and  separate  calculations  of  going  value  by  any  of  the 
aforesaid  methods.  Consciously  or  unconsciously  (to  apply  the 
court^s  language  in  the  Cumberland  Case,  supra),  the  experts 
must  have  appraised  the  gas  property  in  Springfield  as  a  living 
entity.  Were  this  not  so,  then  the  only  value  that  could  be  at- 
tached to  the  property  would  be  the  scrap  or  junk  value  of  its 
component  parts, — a  very  small  fraction  of  the  value  to  be  at- 
tained by  regarding  the  miscellaneous  parts  as  joined  together 
in  one  homogeneous  system  and  operating  as  a  living  entity. 
The  distribution  system,  for  instance,  would  be  practically  a  total 
loss,  inasmuch  as  very  little  of  the  pipe  would  be  worth  the 
digging  up  and  removal  to  a  new  location.  The  plant  equipment 
as  junk  is  to  be  valued  at  only  5  per  cent  of  its  original  cost 
Buildings  seldom  have  little  salvage  value  more  than  sufiScient 
to  pay  for  the  removal  from  a  site.  The  appraised  value  of  the 
many  detail  items  which  make  up  the  gas  plant,  individually  and 
collectively,  receives  from  an  appraiser  a  fair  present  value  which 
inherently  precludes  the  possibility  of  the  plant  being  anything 
but  a  going  concern. 

It  would  appear  that  claims  for  going  value  should  be  sup- 
ported by  proof  of  its  existence.  In  this  connection,  the  case  of 
Pillsbury  v.  People's  Gaslight, Co.  before  the  New  Hampshire 
Public  Service  Commission  is  illuminating: 

"All  of  the  other  cases  either  deny  any  going  value,  or  in  effect 
hold  that  the  going-concern  element  finds  its  principal  weight  in 
such  unrequited  sacrifices  of  stockholders  as  existing  business 
may  fairly  be  taken  to  represent. 

"In  the  Berlin  Electric  Light  Co.  Case,  3  K  H.  P.  S.  0.  R 
174,  we  held  that,  *if  especial  weight  is  to  be  claimed  for  the 
goingKJoncem  element  on  account  of  alleged  failure  of  returns 
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in  earlier  years,  evidence  should  be  introduced  so  that  an  intelli- 
gent finding  upon  that  point  may  be  made.' 

^'This  case  well  illustrates  the  importance  of  requiring  any 
such  claim  to  be  based  on  evidence  of  facts  rather  than  upon 
opinion  evidence."    4  N.  H.  P.  S.  C.  R.  391. 

The  respondent  herein  has  offered  no  real  proof  of  the  exist- 
ence of  any  going  value  during  early  operations.  That  proof  of 
such  going  value  is  essential  is  shown  by  the  language  of  Mr. 
Justice  Day  of  the  United  States  Supreme  Court,  in  the  case 
Des  Moines  Gas  Co.  v.  Des  Moines  (supra).  In  part  Mr.  Jus- 
tice Day  states,  to  wit: 

"Included  in  going  value  as  usually  reckoned  is  the  investment 
necessary  to  organizing  and  establishing  the  business  which  is  not 
embraced  in  the  value  of  its  actual  physical  property.  In  this 
case,  what  may  be  called  the  inception  cost  of  the  enterprise 
entering  into  the  establishing  of  a  going  concern  had  long  since 
been  incurred.  The  present  company  and  its  predecessors  had 
long  carried  on  business  in  the  city  of  Des  Moines,  under  other 
ordinances,  and  at  higher  rates  than  the  ordinance  in  -question 
established.  For  aught  that  appears  in  this  record,  these  ex- 
penses may  have  been  already  compensated  in  rates  charged  and 
collected  under  former  ordinances.  As  we  have  said,  every  pre- 
sumption is  in  favor  of  the  legitimate  exercise  of  the  rate-making 
power,  and  it  is  not  to  be  presumed,  without  proof,  that  a  com- 
pany is  under  the  necessity  of  making  up  losses  and  expenditures 
incidental  to  the  experimental  stage  of  its  business."  238  U.  S. 
153,  59  L.  ed.  1244,  P.U.R.1916D,  584,  585,  35  Sup.  Ct.  Rep. 
811.  There  is  no  proof  in  the  record  of  the  case  at  bar  that  "the 
investment  necessary  to  organizing  and  establishing  the  business^' 
has  not  "been  already  compensated  in  rates  charged  and  collected 
under  former  ordinances."  The  respondent's  past  earnings  would 
more  than  indicate  that  early  losses  have  long  since  been  reim- 
bursed. 

Fair  Value  of  the  Property, 

[25]  In  considering  a  valuation  to  be  placed  upon  the  re- 
spondent's used  and  useful  property  in  Springfield,  for  the  pur- 
pose of  establishing  gas  rates  which  are  just  and  equitable  both 
to  the  public  and  to  the  company,  the  Commission,  in  addition 
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to  the  foregoing  extended  discussion  of  the  various  appraisals 
filed  in  this  proceeding  to  show  in  detail  the  present  condition 
and  the  value  of  the  different  component  parts,  together  with 
overheads  and  intangible  values  thereon,  believes  that  interest- 
ing light  may  be  thrown  upon  the  question  by  certain  facts  estab- 
lished by  the  witness  Maxwell,  auditor  for  the  respondent,  in  an 
exhibit  designated  "respondent's  exhibit  No.  11,"  and  entitled 
**Keport  on  the  Examination  of  the  Books  and  Accounts  of  the 
Springfield  Gas  &  Electric  Company — Gas  Department."  ifax- 
welFs  report  purports  to  cover  a  period  from  January  1,  1855 
(the  start  of  the  gas  industry  in  Springfield),  to  April  30,  1914. 
It  is  set  forth  in  Maxwell's  exhibit  marked  "Construction — Ex- 
hibit C-7"  that  the  total  charges  to  construction  accounts,  from 
June  16,  1854,  to  April  30,  1914,  were  $956,805.70.  It  further 
is  set  forth  in  Maxwell's  exhibit  marked  "Plant  and  Investment 
Credits — Exhibit  D-7,"  that  the  total  credits  to  the  said  construc- 
tion accounts  during  the  same  period  totaled  $289,345.49,  leav- 
ing a  balance  in  the  construction  account  of  $667,460.21.  All 
of  the  above  credits  were  charged  against  earnings. 

It  appears  further  from  the  record  in  this  case  that,  during 
the  year  1913,  there  were  betterments  and  additions  made  to  the 
gas  plant  in  an  amount  of  $98,030.19.  For  the  first  four  months 
of  1914  (t.  e.,  to  May  1st),  there  were  additions  and  betterments 
made  to  the  amount  of  $1,485.42,  and  from  May  1,  1914,  to 
December  31,  1914,  there  were  additions  and  betterments  made 
to  the  plant  in  the  amoimt  of  $42,966.20,  making  a  total  amount 
of  $142,481.81  expended  in  additions  and  betterments  to  the 
plant  during  the  period  from  January  1,  1913,  to  January  1, 
1915.  This  is  an  unusual  expenditure  for  additions  and  better- 
ments within  such  a  short  period  of  time  in  a  gas  plant  of  the 
size  and  character  of  the  Springfield  plant.  As  to  whether  or 
not  this  entire  amount  (of  which  practically  $100,000  was  ex- 
pended during  the  fifteen  months  immediately  preceding  the  date 
of  this  valuation,  and  of  which  practically  $42,000  was  expended 
during  the  eight-month  period  immediately  following  the  date 
of  this  valuation)  should  all  be  considered  in  determining  the 
fair  value  of  the  property  at  the  date  of  the  valuation,  the  Com- 
mission hereinbefore  has  expressed  its  views.  The  Commission 
has  indicated  that  it  would  be  quite  unfair  to  the  present  con- 
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Burners  and  to  the  consumers  of  the  immediate  future,  were  the 
entire  amount  added  to  the  value  of  the  property.  On  the  other 
hand,  it  would  be  just  as  unfair  to  the  respondent  to  disregard 
the  same  altogether. 

The  Commission  is  of  the  opinion  that  a  determination  of  pres- 
ent fair  value  of  a  gas  property  for  rate-making  purposes  can- 
not be  found,  either  by  formula  or  by  undertaking  to  fix  or  to 
assign  an  individual  value  to  each  of  the  many  component  parts 
which  enter  into  the  aggregate  plant,  or  to  segregate  the  various 
elements  of  present  value  represented  by  overheads,  working  capi- 
tal, materials,  and  supplies,  intangible  going  values,  etc.  The 
Commission  is  of  the  belief  that  a  finding  of  fair  present  value 
should  embrace  the  respondent's  system  as  a  whole,  and  should 
reflect  all  evidence  of  value,  all  justifiable  claims  for  value,  all 
records  in  this  case,  and  all  pertinent  facts  therein.  In  the 
Minnesota  Rate  Cases  (Simpson  '^.  Shepard)  230  TJ.  S.  352, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Eep.  729, 
decided  on  June  9,  1913,  by  the  Supreme  Court  of  the  United 
States,  Mr.  Justice  Hughes,  in  the  opinion,  says,  to  wit: 

*The  basis  of  calculation  is  the  'fair  value  of  the  property' 
used  for  the  convenience  of  the  public.  Smyth  v.  Ames,  169  U. 
S.  546,  42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418.  Or,  as  it  was  put 
in  San  Di^o  Land  &  Town  Co.  v.  National  City,  174  U.  S.  757, 
43  L.  ed.  1161,  19  Sup.  Ct.  Rep.  804:  'What  the  company  is 
entitled  to  demand,  in  order  that  it  may  have  just  compensation, 
is  a  fair  return  upon  the  reasonable  value  of  the  property  at  the 
time  it  is  being  used  for  the  public'  See  also  San  Diego  Land 
&  Town  Co.  V.  Jasper,  189  XJ.  S.  439,  47  L.  ed.  892,  23  Sup. 
Ct  Rep.  571,  and  Willcox  v.  Consolidated  Gas  Co.  212  TJ.  S.  19, 
41,  53  L.  ed.  382,  395,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep. 
1«2,  15  Ann.  Cas.  1034. 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  reason- 
able judgment,  having  its  basis  in  a  proper  consideration  of  all 
relevant  facts.  The  scope  of  the  inquiry  was  thus  broadly  de- 
scribed in  Smyth  v.  Ames,  169  TJ.  S.  466,  546,  547,  42  L.  ed. 
819,  849, 18  Sup.  Ct  Rep.  4^18:  'In  order  to  ascertain  that  value, 
the  original  cost  of  construction,  the  amount  expended  in  perma- 
nent improvements,  the  amount  and  market  value  of  its  bonds 
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and  stock,  the  present  as  compared  with  the  original  cost  of  oon« 
stniction,  the  probable  earning  capacity  of  the  property  under 
particular  rates  prescribed  by  statute,  and  the  sum  required  to 
meet  operating  expenses,  are  all  matters  for  consideration,  and 
are  to  be  given  such  weight  as  may  be  just  and  right  in  each 
case.  We  do  not  say  that  there  may  not  be  other  matters  to  be 
regarded  in  estimating  the  value  of  the  property.  What  the 
company  is  entitled  to  ask  is  a  fair  return  upon  the  value  of  that 
which  it  employs  for  the  public  convenience.  On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than  the  services  ren- 
dered by  it  are  reasonably  worth.'  ''     (230  U.  S.  434.) 

It  is  to  be  particularly  noted  that,  in  these  Minnesota  Rate 
Cases,  the  Supreme  Court  of  the  United  States,  in  reaffirming 
the  doctrine  established  in  Smyth  v.  Ames,  takes  elaborate  pains 
to  point  to  the  fact  that  the  aecertainment  of  fair  value  of  utility 
property  for  Tate-making  purposes  is  not  controlled  by  artificial 
rules,  and  is  not  a  matter  of  formulas,  but  instead  is  a  reasonable 
exercise  of  mature  judgment,  having  its  basis  in  a  proper  consid- 
eration of  aH  relevant  facts. 

In  the  case  of  Appleton  Waterworks  Co.  v.  Railroad  Com- 
mission, 154  Wis.  121,  47  L.R.A.(N.S.)  770,  142  N.  W.  476, 
Ann.  Cas.  1915B,  1160,  cited  in  P.U.R.1915C,  384,  the  supreme 
court  of  Wisconsin  similarly  speaks  of  the  determination  of  a 
valuation  of  utility  property,  to  wit : 

"However,  the  fundamental  difficulty  with  the  attempt  to  set 
a  definite  sum  as  the  measure  of  going  value  is  that  it  is  an  at- 
tempt to  divide  a  thing  which  is  in  its  nature  practically  in- 
divisible. The  value  of  the  plant  and  business  is  an  indivisible 
gross  amount.  It  is  not  obtained  by  adding  up  a  number  of 
separate  items,  but  by  taking  a  comprehensive  view  of  each  adfl 
all  of  the  elements  of  property,  tangible  and  intangible,  includ- 
ing property  rights,  and  considering  them  all,  not  as  separate 
things,  but  as  inseparable  parts  of  one  harmonious  entity,  and 
exercising  the  judgment  as  to  the  value  of  that  entity.  In  this 
way  the  going  value  goes  into  the  final  result,  but  it  would  be 
difficult  for  even  an  expert  to  say  how  many  dollars  of  the  result 
represent  it" 

And  also  in  the  case  of  the  Oshkosh  Waterworks  Co.  v.  Rail- 
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road  Cominissioii^  the  safne  court  iises  practically  identical  lan- 
guage, to  wit: 

"Such  value  may  be  more  or  less  than  the  aggr^ate  of  the 
sum  of  the  elements  found.  And  it  may  be  that  some  elements 
that  enter  into  the  main  elements  of  value  above  stated  should 
be  entirely  eliminated  in  fixing  the  just  value  of  the  utility  as 
an  entity.  Its  value  must  be  fixed  as  such.  Chicago  &  N.  W. 
R.  Co.  V.  State,  128  Wis.  653,  108  K  W.  557;  Appleton 
Waterworks  Co.  v.  Railroad  Commission,  supra. 

"It  is  because  the  valuation  of  a  utility  cannot  be  reduced  to 
absolutely  fixed  rules,  or  to  the  mere  appraisal  of  parts  whose 
sum  equals  its  valtie,  that  the  subject  is  one  upon  which  honest 
and  competent  men  differ.  In  the  last  analysis  it  is  the  exer* 
cise  of  a  sound  and  competent  business  judgment  upon  many  ele- 
ments of  uncertain  and  debatable  value  considered  as  a  business 
entity."     161  Wis.  122,  P.U.R.1915D,  341,  152  K  W.  859. 

The  attitude  of  the  courts  is  capable  of  but  one  construction, 
viz.,  that  the  finding  of  present  value  for  the  purpose  of  estab- 
lishing just  and  equitable  rates  for  utility  service  must  be  the 
exercise  of  reasonable  judgment.  Upon  taking  into  judicial 
consideration  all  relevant  facts  pertinent  to  the  cases  under  re- 
view, the  courts  express  the  opinion  that  value  of  utility  prop- 
erty for  rate-making  purposes  either  may  be  more  or  may  be  less 
than  the  summation  of  segregated  values  assigned  to  its  parts. 
There  is  a  vast  difference,  moreover,  between  the  results  obtained 
from  divers  theories  of  valuation  and  the  ultimate  determination 
of  a  fair  value  of  a  given  property. 

After  considering  all  the  evidence  and  testimony  in  this  case 
bearing  upon  the  value  of  the  property  herein,  the  cost  to  repro- 
duce, the  original  costs,  the  investment,  the  present  value,  all 
overheads,  including  such  as  preliminary  costs,  engineering, 
supervision,  interest,  insurance,  organization,  and  legal  expenses 
during  construction,  contingencies,  and  all  other  elements  of 
value  (tangible  and  intangible),  and  taking  into  consideration 
that  the  plant  is  now  in  successful  operation  and  a  going  concern, 
the  Commission  finds  the  fair  value  of  the  respondent's  gas  prop- 
erty in  Springfield  for  the  purpose  of  determining  reasonable 
and  just  rates,  to  be  $744,000,  exclusive  of  working  capital. 
(Working  capital  is  here  used  to  mean  necessary  cash,  coal,  ma- 
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teriald,  supplies^  etc.^  essential  to  the  successful  operation  of  the 
gas  utility.)  For  working  capital,  thus  defined,  the  Commission 
hereinabove  has  set  forth  $56,000  to  be  reasonable  and  adequate 
in  the  premises.  The  total  valuation,  for  the  purpose  of  estab- 
lishing just  and  reasonable  gas  rates  in  Springfield,  therefore,  is 
in  amount  $800,000. 

Bate  of  Return. 

[26,  27]  Under  the  law,  the  respondent  is  entitled  to  a  fair 
rate  of  return  upon  a  fair  value  of  its  used  and  useful  gas  prop- 
erty in  Springfield.  What  now  constitutes  a  fair  rate  of  return  ? 
Expert  testimony  on  this  subject  has  been  introduced  into  the 
record,  and  counsel  for  both  parties  have  argued  the  same  at 
length.  The  range  of  the  contentions  seems  to  be  from  a  mini- 
mum of  5  per  cent  per  annum  (the  Illinois  legal  interest  on 
judgments)  to  8  per  cent,  9  per  cent,  and  10  per  cent,  for  which 
some  semblance  of  authority  has  been  cited.  Counsel  for  the 
petitioner  contends  that  the  rate  of  return  should  be  fixed  at  6 
per  cent, — a  rate  which  was  not  considered  confiscatory  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  Consolidated 
Gas  Co.  V.  New  York,  157  Fed.  849.  Counsel  for  the  respon- 
dent, on  the  other  hand,  contends  for  an  allowance  of  9  per  cent 
per  annum.  The  latter  cites  numerous  cases  in  apparent  sup- 
port of  his  contention,  stating:  "...  — the  courts,  while 
holding  that  6  per  cent  net  return  on  gas  monopoly  property  may, 
in  New  York  city,  escape  'constitutional  condemnation,  yet  as  we 
come  West  we  find  that  in  Minnesota  the  net  return  on  railwav 
investments  must  not  be  less  than  7  per  cent,  in  Alabama  not 
less  than  8  per  cent,  and  in  Iowa,  on  investments  in  water  plants, 
not  less  than  8  per  cent  to  escape  the  condemnation  of  being 
confiscatory.    ..."     (Respondent's  brief,  pp.  149,  150.) 

Among  the  cases  cited  by  respondents'  counsel,  however,  there 
is  one  at  least  which  definitely  combines  rate  of  return  with  rate 
of  depreciation,  and  there  are  others  which  apparently  do  the 
same.  Courts  and  conmiissions  alike  are  prone  either  to  combine 
or  to  separate  the  two  at  will,  and  a  full  reading  of  an  opinion 
often  fails  to  disclose  exactly  what  is  intended  to  be  covered  by 
the  very  broad  term  "return.'' 

As  to  the  expert  testimony  relating  to  rate  of  return,  coun- 

P.U.R.1916C. 


Digitized  by 


Google 


SPRINGFIELD  v.  SPRINGFIELD  GAS  &  E.  CO.  379 

sel  for  the  respondent  makes  the  following  statement,  to  wit: 
^^Crowell  testified  that  from  8  per  cent  to  10  per  cent  Vould  be 
a  fair  allowance.  His  qualifications  show  that  his  judgment  is 
based  not  only  upon  a  theory  of  such  statistics  as  Adams  and 
Bemis  used,  but  also  upon  his  practical  experience  in  actually 
procuring  and  attempting  to  procure  capital  for  such  enterprises. 
Upon  this  he  is  convinced  that  the  rate  should  be  one  which  would 
enable  the  utility  to  distribute  profits  either  in  interest  on  bonds 
or  dividends  on  stock,  sufiicient  to  induce  security  holders  not 
only  to  invest  their  money  in  the  business,  but  to  make  them 
content  to  leave  it  there,  and  willing  to  invest  such  additional 
sums  as  the  utility  requires  from  time  to  time,  for  extensions  and 
additions. 

"Cook  stated  that  in  his  judgment  9  per  cent  would  be  a  fair 
return.  His  judgment  is  based  upon  his  actual  experience, 
extending  over  many  years  of  activity  in  the  handling  of  public 
utility  securities.  There  are  few  men  in  the  United  States  who 
are  as  competent  to  speak  on  this  subject  as  Cook. 

"The  opinions  of  Crowell  and  Cook  are  supported  by  the  tes- 
timony of  Seatree,  who  showed  by  actual  contact  in  the  auditing 
of  accounts  of  many  enterprises  in  this  section,  just  what  capital 
not  only  demanded  or  expected,  but  what,  in  fact,  it  actually  re- 
ceived. The  facts  developed  by  Seatree  show  conclusively  that 
other  undertakings,  competing  for  capital  in  this  section,  earned 
profits,  in  the  majority  of  instances,  very  much  larger  than  the 
rate  of  return  suggested  by  Crowell  and  Cook. 

"Payne  testified  that  he  was  president  of  the  State  National 
Bank  at  Springfield;  that  he  had  been  in  the  banking  business 
in  this  locality  for  twenty-five  years ;  that  he  was  familiar  with 
the  various  enterprises  conducted  in  this  conmiunity;  that  the 
rate  of  return  earned  in  this  community  in  the  ordinarily  suc- 
cessful mercantile  and  manufacturing  enterprises  was  from  20 
per  cent  to  50  per  cent  on  the  capital  invested.  He  testified 
that  banks  in  this  community  earned  on  an  average  of  about 
14  per  cent  and  usually  apportioned  these  earnings  by  paying 
8  per  cent  dividends  and  putting  6  per  cent  to  surplus."  (Re- 
spondent's brief,  pp.  162,  163.) 

Of  these  witnesses,  Seatree  testified  (8  Record,  2315)  that 
the  average  rate  of  return  to  insurance  companies  is  5  per  cent, 
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and  he  was  not  very  emphatic  that  ordinary  money  could  not  be 
obtained  at  6  per  cent  per  annum,  or  slightly  in  excess  thereof. 
(8  Kecord,  2309.)  Cook  testified  (8  Record,  2635)  that  the 
gas  utility  in  Springfield  could  probably  procure  money  at  6J 
per  cent  per  annum,  and  also  (9  Record,  2884)  that  the  public 
will  invest  in  the  stock  of  Massachusetts  gas  and  electric  com- 
panies if  the  rate  of  return  is  in  the  neighborhood  of  5  J  per 
cent  to  6  per  cent.  Moreover,  it  does  not  appear  in  the  record 
what  would  be  the  market  quotations  of  securities,  under  the 
above-testified  rates  of  return,  and  it  is  not  at  all  clear  what  mar- 
ket values,  in  the  minds  of  the  aforesaid  experts,  are  associated 
with  the  expressed  rates  of  returns.  Obviously,  a  solid  local  bank, 
paying  8  per  cent  per  annum  in  dividends,  would  value  its  stock 
at  far  more  than  par,  and  the  net  interest  on  the  investment 
would  be  much  less.  Rate  of  return  cannot  be  considered  in  an 
abstract,  isolated  sense;  all  relevant  facts  must  be  ascertained. 
Government  bonds,  at  2  per  cent,  are  sufiiciently  attractive  to 
some  investments,  to  sell  at  a  slight  premium.  State  bonds  at 
4  per  cent  and  4^  per  cent,  and  municipal  bonds  at  5  per  cent, 
generally  command  premiums.  Bonds  of  conservative  public 
utilities  usually  are  recognized  as  stable  investments,  and  the 
recent  war-time  depression  seems  to  support  statements  to  a  simi- 
lar effect,  found  in  a  pamphlet  circulated  by  the  Harris  Trust 
&  Savings  Bank  of  Chicago  (and  recorded  in  this  case),  to  wit: 
"Public  service  corporation  bonds  are  generally  characterized  by 
the  fact  they  are  issued  by  a  corporation  which  renders  some 
much  needed  service  to  the  community  and  operates  under  the 
special  grant  or  franchise  from  a  city,  town,  state,  or  similar 
division  of  government.  Water,  gas,  electric  light,  heat  and 
power,  street  railway,  and  telephone  service  are  among  such  pub- 
lic utilities.  Bonds  issued  by  companies  of  this  character  in 
well-established  communities  have  an  exceptional  record  for  safe- 
ty, for  even  in  times  of  general  business  depression  the  company's 
earnings  maintain  a  high  level  because  the  service  supplied  is 
necessary  to  the  community  it  serves."  And :  "The  reader  may 
wonder  how  this  organization  may  safely  invest  the  immense 
amount  of  money  mentioned  heretofore.  This  was  possible  only 
by  its  laying  down  a  rigid  policy  as  regards  what  general  classes 
of  investments  the  organization  would  recommend  and  have  con- 
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fidence  enough  to  purchase  with  its  own  capital.  As  already 
mentioned,  Mr.  Harris's  experience  in  selecting  investments  for 
the  surplus  funds  of  a  large  insurance  company  was  of  great 
value.  From  that  experience  he  decided  that  bonds  embody  the . 
most  important  characteristics  of  an  ideal  investment  in  a  high 
degree,  and  as  a  result  this  institution  deals  only  in  this  class  of 
securities:  Government  and  municipal  bonds,  railroad  bonds, 
public  service  corporation  bonds.''  (Petitioner's  brief,  pp.  126, 
126.) 

Upon  the  subject  of  rate  of  return,  the  appellate  court  of  Illi- 
nois has  spoken,  to  wit : 

"This  shows  a  profit  of  $7,781.75,  which  would  pay  6  per 
cent  on  the  actual  value  of  the  property  and  leave  $2,000  per 
year  for  depreciation  and  a  sinking  fund,  which  placed  at  inter- 
est would  fully  repay  the  loss  between  the  present  value  and  the 
estimated  value  at  the  end  of  the  franchise  period.  The  allow- 
ance of  interest  at  6  per  cent  on  the  investment  certainly  cannot 
be  said  to  be  unreasonably  low.  Many  authorities  have  held  a 
rate  of  5  or  4  per  cent  to  be  not  so  low  as  to  justify  judicial  inter- 
ference." Lake  Forest  Water  Co.  v.  Lake  Forest,  164  HI.  App. 
184. 

The  holding  of  the  appellate  court  in  the  above  case  was  af- 
firmed by  the  supreme  court  of  Illinois  (249  IlL  882,  94  N.  E. 
517). 

After  all  has  been"  said  and  done,  the  question  of  an  equitable 
rate  of  return  to  be  allowed  upon  a  fair  value  of  the  respondent's 
gas  property  in  Springfield  resolves  itself  into  the  definition,  "A 
fair  rate  of  return  for  rate*making  purposes  is  to  be  measured  by 
the  average  annual  interest  which  is  necessary  to  attract  capital 
to  invest  in  legitimate  utility  securities  in  tihiis  state"  (and  in 
Springfield  in  particular) ;  or  as  the  witness  Cooke  testified : 
**When  you  ask  me  what  I  think  is  a  fair  rate  of  return,  I  can 
only  say  that  I  believe  it  ought  to  be  a  return  which  would  induce 
the  investment  of  capital  in  similar  investm^its  under  similar 
conditions.    .    .    . "     (8  Record,  2641.) 

What,  then,  is  money  reasonably  .worth  upon  investment  in 
gas-utility  ph)perty  in  Springfield  ?  The  weight  of  the  evidence, 
together  with  all  existing  facts,  would  seem  to  indicate  that  funds 
usually  can  be  secured  at  a  figure  quite  close  to  6  per  cent  per 
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anniiTn.  The  respondent's  recent  6  per  cent  thirty-year  bond 
issue,  which  sold  at  85,  would  apparently  bear  directly  upon  the 
question.  A  5  per  cent  bond,  purchased  at  85,  will  net  slightly 
,less  than  6  per  cent  per  annum,  neglecting  the  amortization  of 
the  discount,  and  will  net  but  slightly  more  than  6  per  cent  per 
annimi  if  the  bond  is  held  the  full  thirty  years  and  refunded  at 
par.  It  follows  that  any  rate  of  return  in  excess  of  6  per  cent 
will  be  compensatory  to  the  shareholders  for  the  inherent  risks 
involved  in  the  gas-making  industry. 

What  is  a  measure  of  the  shareholder's  risk  in  Springfield? 
Owing  to  the  wide  monopolistic  privileges  accorded  a  public 
utility  under  the  modem  doctrine  of  state  regulation,  the  returns 
from  utility  investments  are  exceptionally  secure.  Utility  serv- 
ices, which  a  few  years  ago  were  luxuries,  are  to-day  necessities 
for  a  majority  of  the  citizens  of  a  community  such  as  Spring- 
field. The  respondent  is  a  corporation  which  is  furnishing  gas 
service  to  the  residents  of  an  old,  substantial,  and  growing  city, 
— a  service  which  is  universally  recognized  as  having  passed  the 
stage  of  being  treated  merely  as  a  convenience.  During  years  to 
come,  the  demand  for  utility  services  doubtlessly  will  increase 
and  thereby  will  tend  further  to  secure  the  income  derived  from 
utility  property.  A  gas  utility  in  a  territorial  unit  under  state 
regulation  is  recognized  as  a  monopoly,  and^  as  such,  in  contrast 
with  some  other  enterprise  whose  product  is  consumed  subject 
to  public  whim  and  whose  income  is  dependent  thereon,  appears 
to  be  an  exceptionally  desirable  investment.  It  is  to  be  admitted, 
however,  that  the  trend  of  development,  as  exemplified  by  the 
past,  cannot  be  predicted  with  absolute  certainty.  Emergencies 
may  arise,  and  the  meeting  of  such  emergencies  may  entail  a  con- 
siderable expense,  which  makes  it  necessary  to  allow  a  utility  to 
earn  more  than  a  nominal  interest  in  order  that  additional  capi- 
tal may  be  attracted  whenever  necessary.  Whether  or  not  a 
utility,  in  past  operations,  has  fulfilled  its  duty  toward  the  pub- 
lic, in  rendering  service,  in  an  adequate  and  efficient  manner  by 
keeping  abreast  of  scientific  and  economic  development,  and 
whether  or  not  it  has  rendered  service  of  suitable  quality  to  its 
consumers,  and  conducted  its  business  with  a  view  of  giving  to 
its  patrons  full  opportunity  to  utilize  gas  service  to  advantage, 
are  matters  to  be  considered,  with  other  evidence,  in  reaching  a 

decision  as  to  a  proper  rate  of  return.     A  utility  which  is  excel- 
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lently  managed^  progressive  in  development,  alive  to  tLe  public 
requirements,  aggressive  in  securing  new  business,  economical 
in  operation,  courteous  to  consumers,  and  fundamentally  honest 
in  all  transactions,  should  receive  greater  consideration,  in  the 
fixing  of  a  fair  rate  of  return,  than  should  a  utility  of  which  the 
reverse  is  true. 

As  to  an  equitable  rate  of  return,  the  Commission,  taking 
into  consideration  the  nature  and  inherent  risks  of  public-utility 
investments  in  general,  and  particularly  considering  all  the  facts 
and  circumstances  in  evidence  relating  to  this  particular  gas 
utility,  as  weU  as  the  testimony  regarding  the  local  peculiarities 
and  characteristics  of  Springfield  and  its  population,  finds  7 
per  cent  per  annum  to  be  a  fair  rate  of  return  upon  the  fair 
and  reasonable  value  of  the  active  gas  property  found  herein- 
above. It  may  be  observed  in  passing  that,  where  capital  is 
proportioned  on  a  basis  of  25  per  cent  in  stock  (par  value)  to 
75  per  cent  in  bonds,  a  7  per  cent  rate  of  return  upon  a  fair 
value  of  the  property  is  equivalent  to  approximately  a  10  per 
cent  rate*  of  return  upon  the  stock  issue,  under  the  customary 
interests  and  discounts  which  seem  to  prevail  on  utility  bonds 
in  the  Middle  West.  It  is  to  be  seen,  moreover,  that  a  7  per 
cent  rate  of  return  upon  the  value  of  the  property  ascertained 
herein  is  equivalent  to  approximately  16  per  cent  per  annum  on 
the  total  money  actually  paid  into  the  utility's  treasury  by  the 
investors,  as  nearly  as  may  be  ascertained  from  the  record  in 
the  case. 

Rate  of  Depreciation. 

[28, 29]  The  annual  rate  of  depreciation,  based  upon  the  total 
appraised  value  (cost  new)  is  shown  by  column  4  of  table  XX. 
to  be  substantially  the  same,  according  to  all  valuation  experts. 
The  percentages  range  from  1.6  to  1.8,  averaging  1.7  per  cent. 

In  fixing  upon  a  reasonable  and  an  equitable  annual  deprecia- 
tion to  cover  future  operating  conditions,  this  Commission,  in 
general,  leans  toward  a  simple  straight-line  method  that  provides 
for  the  setting  aside  of  equal  yearly  instalments  which  ultimately 
accumulate  into  a  depreciation  (or  renewal,  or  surplus)  fund. 
The  accrued  depreciation  fund  so  accumulated  should  be  drawn 
upon  only  for  renewals  and  replacements  of  existing  \mamortized 
property,  and  should  remain  intact  in  an  individual  and  separate 
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account  (except  for  such  withdrawals  as  are  made  necessary  to 
reimburse  the  investors  for  future  depreciation  only).  The  fund 
should  be  subject  to  an  annual  audit  by  this  Commission's  ac- 
countants, and  should  receive  full  credit  for  all  interest  which  it 
may  earn.  With  the  consent  and  approval  of  the  regulatory 
body,  coupled  with  proper  and  judicious  utility  management,  a 
large  portion  of  the  accumulated  depreciation  reserve  either  could 
be  invested  safely  in  readily  marketable  bonds,  or  could  be  re- 
invested to  great  advantage  in  extensions  and  betterments  of 
existing  property. 

Counsel  for  respondent,  in  his  brief,  draws  attention  to  this 
Commission's  allowance  of  3  per  cent  to  cover  annual  deprecia- 
tion of  the  Belleville  gas  property,  in  the  case  of  Belleville  v. 
St.  Clair  County  Gas  &  E.  Co.  (Docket  No.  2237-A),  P.XT.R. 
1915F,  235,  and  argues  that  a  similar  allowance  is  proper  in  the 
case  at  bar.  Counsel  apparently  overlooks  the  facts  that  the 
Belleville  gas  property  is  inherently  different  from  the  Spring- 
field gas  property,  and  that  a  total  weighted  percentage  based 
on  the  finding  of  valuation  is  to  be  derived  only  by  a  full  consid- 
eration of  the  detail  percentages  disclosed  in  the  records  of  the 
respective  cases. 

For  the  purpose  of  segregating  and  establishing  an  adequate 
depreciation  reserve,  in  this  particular  case,  the  Commission 
finds  that,  to  cover  future  accruing  depreciation  (both  physical 
and  functional),  or  amortization  if  such  a  term  is  preferred,  the 
respondent  herein  is  entitled  to  an  annual  allowance  in  the 
amount  of  $15,000, — a  figure  which  is  based  upon  mature  con- 
siderations of  the  gas  property  analyzed  in  this  proceeding.  This 
allowance  of  $15,000  is  equivalent  to  1.89  per  cent  per  annum 
of  the  valuation  established  hereinabove,  and  is  equivalent  to 
6.5  cents  per  thousand  feet  of  gas  sold.  From  year  to  year,  the 
respondent  may  derive,  from  this  allowance  of  6.5  cents  per 
thousand  feet  of  gas  sold,  a  proper  amount  to  be  set  aside  an- 
nually to  cover  depreciation. 

Operating  Expenses. 

The  annual  operating  expenses  and  revenues  of  the  gas  depart- 
ment of  the  Springfield  Gas  &  Electric  Company  are  set  forth  in 
table  XXI.,  which  has  been  compiled  from  exhibits  introduced 
in  the  record  in  this  case  by  the  respondent's  auditor,  MaxwelL 
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TABLE  XXI.— OPERATING  REVENUES  AND  BXFBNB8S. 


Year  Sndlzic  December  81 

To 

Item 

19U 

1912 

1918 

^sa^ 

(1) 

(2) 

(8) 

(4) 

C5) 

1 
? 

Operatinir  Revemifit 
Qas  cales 

$190.72L22 

$200,165.88 

$221,927.99 

$  08.002.37 

8 

Refldusis 
Coke 

4 

16,869.14 

8,768.88 

1,001.62 

12.00 

n,784.11 

4,842.41 

2,397.89 

12.00 

19,826.17 

6.055.44 

2.609.85 

40.80 

6,540X5 

5 

Tar 

748  J8 

6 

Ammoxda 

780.65 

7 

Carbon 

8.80 

8 

Total , 

1212,867.86 

1     1,679.96 

6.890.49 

205.66 

1,605.17 

2.788.12 

29,844.81 

|227,59L29 

1     1,881.49 

6.991.80 

123.71 

828.86 

2,589.86 

82,067.64 

$260,460.25 

$     2.202.97 

6,661.97 

79.62 

781.87 

2.676.87 

86.438.72 

9 
10 
11 

Operating  Expenses 
Coal-Oas  Prodoction 
Woilu  Bupertntendenoe 

$         646.75 

1? 

Retort  boose  labor 

1.771.79 

13 

Purifier  bonse  labor. 

26J07 

14 

Mfscellaneons  labor. 

246.48 

IS 

Bencb  fuel 

649.64 

16 

Coal  carbonized 

9.765.68 

17 

Enricber 

18 

Purification  materlaL 

189.29 
1.445.27 
557.42 
880.66 
1.877.20 
774.72 
508.98 

828.48 

1,780.77 
60.87 
1,007.16 
1,461.54 
1,644.25 
254.91 

120.00 
2,166.71 

100.88 
1,190.96 
1,608.61 

686.56 

565.46 

80.00 

19 

Steam 

516a7 

?0 

Retort  bouse  supplies 

1.45 

21 
22 

Miscellaneous  works  supplies 

Repairs  of  benches  and  retorts.... 
Repairs  of  otber  apparatus 

284.24 
426.25 
189.06 

'M 

Repairs  works  bundings 

115.60 

Total 

76 

$  47.041.69 

$     2,469.6& 
1.254.42 

195.68 
1.572.20 
2.430.04 
8,210.95 
14.198.42 

189.28 
2.231.90 

184.91 
1.377.44 
1.726.74 

709.08 

$  49,975.88 

t     1,861.09 

1,284.89 

149.29 

877.26 

2,694.26 

9,267.04 

16,882.09 

328.50 

1,780.78 

1.70 

1.012.08 

1.661.76 

203.26 

$  54,229.67 

$     2.208.46 

724.25 
2,981.10 
10.468.92 
20.256.62 
120.00 
2.165.75 

$  14,508.07 

26 

71 

Water-Gas  Production 
Works  Bupertntendenoe 

$        545.76 

28 

Generator  bouse  labor 

897.27 

29 

Purifier  bouse  labor 

22.08 

W) 

Miscellaneous  labor 

254.64 

n 

Steam  for  water  gas 

785.67 

?? 

Generator  fuel , 

2.678.78 

33 

Enricber 

5.810.10 

34 

Purification  material 

80.00 

35 

Steam  for  otber  purposes 

516.16 

36 

Generator  bouse  supplies 

37 

Miscellaneous  works 

1.183.60 

1.810.89 

855.29 

294.92 

88 
39 

Repairs  water  gas  apparatus 

Repairs  of  works  buildings 

168.97 
111.87 

Total 

40 

$  86.835.66 

$   87.848.9» 

$  48.000.67 

$  11.451.16 

41 

$  83,877.86 

f 

539.17 

1.541.58 

881.00 

815.00 

1.849.86 

3.669.22 

$  87,819.82 

$     1.211.36 

1.058.20 
1,416.15 
439.78 
156.00 
1,676.18 
2.878.52 

$  97.280.84 

$     1.303.69 

1,319.93 
1.480.71 
480.43 
721.30 
2,995.69 
2,851.57 

$  25.969.28 

42 
43 
44 

Distribution 

IMstributlon  superintendence 

Miscellaneous  distribution    system 
labor 

$  272.25 
279.62 

45 
46 

47 

Resetting  and  removing  meters.... 

Distribution  system  expense 

Repairs  of  street  mains 

860.28 
126.59 
2ia83 

48 

Repoits  Of  serrleee 

174.13 

49 

Repaiife  Of  customers'  meters 

Total 

819.79 

H\ 

t     9.295.88 
% 

$     8.819.19 
I        157«92 

$   11.158.32 
t       888.75 

$     2,245.94 

51 
52 

Utilization 
Commercial  arc  esipenses 

$..; 

63 

54 

Ipspections 

40.00 

2,^.51 

801.47 

55 

Customers'  premises 

8.192.26 

8,030.65 
251.64 

726.78 

M 

Loaned  appUance 

45.00 

Total 

n? 

t     3,192.26 

t     8,879.90 

$     8.616.04 

1        771.78 
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TABLE   XXI,— OPERATING  HEVENUES   AND   BXPENSEa-^Ofi^miuJ*!. 
Springfield  €Uu  d  Electric  Company — 0a9  Department, 


Tear  Ending  December  81 

To 

Item 

1911 

1912 

1918 

April  1. 
1914 

(1) 

(2) 

(8) 

(4) 

(5) 

58 
59 
00 
61 

Oonunerclsl 

S«larl6t  of  meter  indexen 

SalarleB  and  expenses  office  clerks 

Salaries  and  commercial  collection 

bureau 

%     1.183.60 

$     1.512.52 
4.068.58 

2,378.71 

1.180.29 

914.86 

7.566.48 

$     1,585.01 
4.703.28 

2.858.06 
1,056.32 
1.199.94 
7.896.64 

$        439.48 
1.215.28 

696.50 

62 

fVkTniTIA1V>{A.1  tlfHt*^  TAIlt 

828.19 

68 

(Vkmrn  Ami  a1  nfUne  BUDolies 

252.00 

64 

Sales  department  expense 

4,792.56 

1.457.79 

Total 

65 

$     5.976.15 
1     6320.92 

f  17.611.44 
$     7.387.70 

$  19.291.19 
$     6.452.13 

$     4.889.24 

66 
67 
68 

General 
Salaries  and  expenses  of  executive 
Salaries  and  expenses  of  general 
office  clerks 

$     1,656.85 

6.889.40 
1.809.80 

916.56 
1.478.19 

725.00 

1.980.93 

1.023.98 
274.19 
522.85 
825.00 

1.200.00 
848.71 

2,225.63 
289.47 

2.897.64 
983.70 
826.49 
654.91 
210.25 
524.40 
126.69 

8.588.40 
137.18 

846.02 

69 

General  ofEice  rent 

192.79 

70 

Supplies 

50.82 

71 

Printing  and  stationery 

129.00 

72 

Law  expenses  general 

45.00 

73 

Tnluries  and  damages , » . 

182.46 

74 

Insurance 

85.60 

75 

76 

Miscellaneous  general  expense 

Stores  expense 

1.125.00 

612.71 
48.63 

77 

Contingencies 

78 

Uncollectable  bills 

840.80 

1.123.92 

1.640.46 

545  J6 

Total 

79 

$  19.555.67 
9,500.67 

t   17.147.38 

$   16350.20 

$     4.295.44 

80 

Contingent 
Total  operating 

81 

$181,897.96 
1  80.969.48 

$134,277.78 
$  93.313.56 

$  148.141.29 
$102318.96 

$  87.661.58 

82 

Net  Operating  Revenue 
Taxes 

$  27,357.97 

88 

$     4,800.00 
$   76.169.43 

$        854.90 

$     4.800.00 
$   88.513.56 

$     2.416.68 
799.16 

$     4300.00 
$  97,518.96 

$     8.076.57 

$     1,300.00 

84 

Net  operating  income 

$   26.057.97 

85 
86 

Non  Operating  Income 
Merchandise  sales 

$ 

87 

Piping  and  jobbing  revenue 

1380.54 

88 

Miscellaneous  rent  revenue 

52.14 
125.79 
303.38 

103.89 
201.12 
471.64 
211.25 

$     5.445.01 

$lO2.963w07 

36.20 

89 

Interest  revenue 

90 

Cash  dfwnunt. ^  * ..... . 

421.21 
168.00 

88.78 

91 

Miscellaneous , x  *  ^  *  * 

46.75 

Total '. 

9?i 

$     1.836,21 
t   77.505.64 

$     8.800.05 
$  92.818.61 

$        166.73 

96 

Total  Gross  Income 
Less  rentals 

$  26.224.70 

94 

388.00 
t   77.117.64 

418.00 
$   91.805.61 

468.00  j             154JSO 

95 

Net  Income. 

$  102.495.97 

$  20.070.20 

The  statistical  data  which  are  contained  in  table  X^.  have 
been  utilized  by  the  witness  Maxwell  to  show  the  unit  costs  of 
gas  (per  thousand  cubic  feet),  segregated  into  various  classifi- 
cations which  are  summarized  in  table  XXIL(a)  and  table 
XXII.  (b)  herein.  The  witness  Little  compiled  a  similar  tabu- 
lation, in  considerable  detail,  covering  operating  expenditures 
during  the  year  1913.     Little's  data  (exhibit  3)  are  summarized 

P.U.R.1916C. 


Digitized  by 


Google 


•   00 

II 


T  g  S^ 


""I 

3  2 


=1 


%-% 


SPRINGFIELD  v.  SPRINGFIELD  GAS  k  E.  CO, 


P.U.R.1916C. 


S 


^o 

r 


I   5  "^  «d 


CO    eSel«5^ 


■g     eoiOfHodt<^ 


!§&§§ 


g§ 


^         ©'?i©d 


So 


g  53<Nd© 


I    5-»— OS-""* 


I     eg  ui     eg  ci^id 


06  CC  <0  O  w 


§S§S 


g     qo^«-teocb 


ss  *  a 


ss  •*  a 


9  •  a 


l§ 


§g 


i§ 


|gi§ 


5       S^®® 


ssis 


§11 

s  ?  g 


IS  $ 
a  s 


s  s 


i  g  IS 
s  s  S 


i  S  g 
a  s  s 


§  §  § 

a  s  g 


g  I  « 
sag" 


mm 


§  n  § 

ass 


3  S  § 
•si- 


lls 

a  8  s 


3^^ 


o 

«§§ 
5  ® 


"*'••■•*••'*•  s  aaasaa  s  S5  a 


lis 
^  s 


887 


tPII 

tS«|  |T 


Digitized  by 


Google 


388 


ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 


TABLE  XXn.(b)— OPERATING  REVENUES  AND  EXPENSES. 

IN  CENTS  FEB  THOUSAND  OUBIO  FEBT  <»*  0A8  SOLD. 

Springfield  Gas  d  Electric  Company — Gas  Department. 


Tear  Ending  December  SI 

1911 

1912 

1918 

roofti  gm.. 

Thoasand  of  Cable  Feet  -<  Water  Qas 
iMlxed 

74,693.0 
116.820.4 
190,018.4 

77,551.9 
124.741.0 
202,202.9 

85,821.4 
185.806.0 
221,127.4 

Item 

ill 

HI 

11 

^11 

II 

Operating  Reyenaes— 

Gas  Sales 

190,721.22 

47.041.69 
21,646.14 

100.878 

62.980 
28.994 

203.106.38 

49,97.588 
24,485.91 

ioo.4oa 

64.442 
81.674 

21.927^ 

64.229.67 
28,532.26 

100.382 

Operating  Expense- 
Production  Expense- 
Coal  Gas 

68.560 

Less  Revenue  from  Residuals 

88.441 

Net  Coal  QasProduotion  Expense 
Water  Gas  Production  Expense. . 

25,395.56 
86,835.66 

88.988 
31.942 

25.489.92 
37.343.99 

82.868 
29.937 

25.697.41 
48.000.67 

30.118 
81.604 

Total 

62,281.21 

9,295.83 
8,192.26 
5.976.15 
19,555.67 
9.500.67 

109.751.79 

80,869.48 

4,800.00 

76,169.43 

1.386.21 

82.761 

4.892 
1.680 
3.145 
10.292 
5.000 

62,833.91 

8.819.19 
3.379.90 
17,611.44 
17,147.38 

81.061 

4.860 
1.671 
8.706 
R  47A 

68,698^)8 

11,153.52 
8.616i>4l 
19.291.19 
16,850.20 

81.067 

Distribution  Expense 

5.044 

Utilization  Expense 

1.686 

Commercial  Expense 

8  724 

General  Expense 

7  620 

Contingent  Expense 

"I 

Total 

67.760  10».791.ft2l     54.274 

U9,609.03 

102,318.96* 

4,800.0ol 
97,518.96 
6,445.01' 

64.090 

Net  Operating  Revenue 

42.618 

2.526 

40.087 

.703 

93.313.56     46.128 

4.800.00       2.873 
88.513.50     4S  7fy» 

46  272 

Taxes 

2.171 

Net'  Operating  Income 

44.101 

Non  Operating  Income 

3.800.06 

1.878 

2.462 

Total  Gross  Income.. 

77.505.64 
388.00 

40.790 
.204 

12,313.61 
418.00 

45.683! 
.205 

102,963.97' 
468.00' 

46.668 

Less  Rentals ,.... 

.212 

Net  Income 

77,117.64 

40.586 

OlMRfil 

45.426 

102,405.97' 

46.851 

' 

in  table  XXIII.  herein.  The  detail  figures  of  table  XXIII. 
are  derived  from  data  contained  in  Maxwell's  exhibit  F-1.  The 
item  of  31.067  cents  for  production  expense  represents  the  total 
cost  of  producing  gas  (43.970  cents)  less  credits  secured  from  the 
sale  of  residuals  (12.903  cents).  In  addition,  there  is  earned  from 
nonoperating  revenue  (including  items  such  as  merchandise,  pip- 
ing and  jobbing,  etc.,  an  amount  of  2.462  cents  per  thousand 
cubic  feet  of  gas.  Deducting  this  2.462  cents  from  the  total 
operating  expenses  of  56.261  cents,  the  net  cost  of  manufactur- 
ing gas  during  1913,  as  shown  by  the  respondent's  books,  is 
found  to  be  53.799  cents  per  thousand  cubic  feet  of  gas  sold, 
exclusive  of  revenue  derived  from  radduals  and  nonoperating 

receipts. 
P.U.R.1916C. 
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TABLE  XXni.— UNIT  OPERATING  EXPENSES. 
Sprmgfield  Qaa  d  Electric  Company — Qaa  Department 

Item.  Cents. 

1  Production  expenses 31.067285 

2  Distribution  expenses   5.043843 

3  Utilization  expenses 1.635274 

4  Commercial  expenses  8.724016 

5  General  expenses   7.620132 

6  Taxes ; 2.170694 

7  Total  operating  expenses,  including  taxes 56.261244 

The  bare  production  expenses  in  the  Springfield  gas  plant  have 
been  shown,  in  the  record,  to  exceed  the  average  production  ex- 
penses of  comparable  combination  coal  and  water  gas  plants 
located  in  other  Illinois  cities.  Table  XXIV.,  compiled  from 
Little's  exhibit  No.  3,  sets  forth  the  net  production  expenses  of 
seven  Illinois  cities,  of  which  some  have  higher  gas  consump- 
tions €ind  some  have  lower.  Of  the  enumerated  cities,  Spring- 
field is  nearly  2  cents  higher  in  production  expenses  than  the 
average  of  the  entire  seven. 

TABLE^XXIV.— COMPARISON  OF  GAS  PRODUCTION  EXPENSES  IN 
SEVEN  ILLINOIS  CITIES. 

Peoria .' 23.94    per  thousand  eubic  feet 

Waukegan 25.80     per  thousand  cubic  feet 

Kockford    23.11     per  thousand  cubic  feet 

Springfield 30.29    per  thousand  cubic  feet 

Decatur    31.93     per  thousand  cubic  feet 

Qnincy 33.38     per  thousand  cubic  feet 

Freeport    30.25     per  thousand  cubic  feet 

Average  of  above  seven  cities 28.386  per  thousand  cubic  feet 

[30]  An  analysis  of  the  production  expenses  of  the  Spring- 
field gas  plant  indicates  that  water  gas  costs  81.64  cents  per 
thousand  cubic  feet,  compared  to  coal  gas,  which  costs  30.15 
cents  per  thousand  cubic  feet  It  seems  that  coal  gas  is  more 
economical  to  manufacture,  by  1.49  cents  per  thousand  cubic 
feet  of  gas.  It  appears,  moreover,  that  an  increasing  propor- 
tion of  the  more  expensive  water  gas  is  being  manufactured 
each  year,  as  shown  by  the  following: 

For  year  1913,  the  proportion  of  ooal  gas  to  water  wa3  waa  85     to  136. 

For  jear  1005,  the  proportion  of  coal  gas  to  water  gas  was  90     to  22.7. 

For  year  1906,  the  proportion  of  coal  gas  to  water  gas  was  68.2  to  65.6. 

For  year  1907,  the  proportion  of  coal  gas  to  water  gas  was  56.6  to  90. 

Several  considerations  enter  into  the  selection  of  the  prc^ortion 
of  each  kind  of  gas  to  be  made,  and  statement  appears  ita  the 
record  that  the  increased  amount  of  water  gas  in  recent  years 
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has  been  occasioned  very  probably  by  a  lack  of  storage-holder 
capacity.  Prior  to  1914,  it  is  apparent  from  the  record  that 
the  respondent  possessed  inadequate  holder  capacity.  Inasmuch 
as  the  records  in  this  case  tend  to  show  that  coal  gas  may  be 
manufactured  at  less  cost  than  water  gas,  it  would  be  entirely 
reasonable  to  expect  that  a  considerable  saving  in  production 
expenses  could  be  made  if  a  greater  proportion  of  coal  gas  were 
manufactured,  and  if  at  the  same  time  a  reasonable  effort  were 
made  to  sell  coke  and  other  by-product  residuals  at  reasonable 
prices.  The  respondent  now  possesses  exceptional  adequate  hold- 
er capacity.  The  Commission  believes  that,  in  determining  upon 
an  allowance  for  rate-making  purposes,  to  cover  the  net  cost  of 
manufactured  gas,  the  anticipating  of  the  respondent's  effecting 
quite  a  substantial  saving  in  production  expenses  should  be  given 
consideration. 

The  item  of  commercial  expense  during  the  year  1913  totaled 
$19,291.19,  which  is  equivalent  to  8.724  cents  per  thousand  cubic 
feet  of  gas  sold  (MaxwelFs  exhibit  F-1).  Of  this  amount, 
$7,893.64  represents  sales-department  expense,  equivalent  to  3.57 
cents  per  thousand  cubic  feet  of  gas  sold.  In  analyzing  sales- 
department  expenses  for  the  year  1913,  it  appears  that  some  of 
the  charges  are  to  be  questioned.  Management  salaries,  mis- 
cellaneous salaries,  miscellaneous  supplies,  promotion  piping  and 
appliances,  etc.,  at  first  glance,  do  not  appear  to  be  completely 
justifiable  expenditures. 

Commercial  expenses  and  general  expenses,  which  are  some- 
what allied,  and  which  usually  vary,  more  or  less,  depending  upon 
what  segregation  of  individual  items  are  made  by  the  utility's 
bookkeeper,  for  purposes  of  comparison,  may  be  considered  to- 
gether. The  aggregate  of  these  two  expenses,  during'  1914, 
amounted  to  16.344  cents  per  thousand  cubic  feet  of  gas  sold 
(Maxwell's  exhibit  F-1).  During  previous  years,  the  same  com- 
bination of  the  two  expenses  was  as  follows : 

For  the  year  1012,  17.182  cents  per  thousand  cubic  feet  of  gas  sold. 

For  the  year  1911,  13.437  cents  per  thousand  cubic  feet  of  gas  sold. 

For  the  year  1910,  13.561  cents  per  thousand  cubic  feet  of  gas  sold. 

For  the  year  1909,  11.572  cents  per  thousand  cubic  feet  of  gas  sold. 

For  the  year  1908,  11.628  cents  per  thousand  cubic  feet  of  gas  sold. 

For  the  year  1907,  12.034  cents  per  thousand  cubic  feet  of  gas  sold. 

For  the  year  1906»  12.869  cents  per  thousand  cubic  feet  of  gAS  sold. 
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[31]  In  connection  witli  commercial  and  general  expense,  it 
18^  interesting  to  make  a  comparative  study  of  the  annual  in- 
creases in  gas  sales  from  year  to  year.  Increased  sales  are  to  be 
regarded  as  the  inmiediate  results  of  the  aforesaid  expenditures. 
From  table  XXII.  it  is  to  be  observed  that  the  increase  in  gas 
sales  for  the  year  1907  over  the  year  1906  was  approximately 
13,000,000  cubic  feet,  equivalent  to  9.742  per  cent  Since 
1907,  the  annual  increases  have  been  as  follows : 

For  tiieyeur  1908  oyer  1907,    8,000,000  cubic  feiet 5^35^ 

For  the  year  1909  over  1908,  10,600,000  cubic  feet 6.784% 

For  the  year  1910  over  1909,  10,600,000  cubic  feet 6.290% 

For  the  year  1911  over  1910,  14,600,000  cubic  feet 8.216% 

For  the  year  1912  over  1911,  12,000,000  cubic  feet 6.463% 

For  the  year  1013  over  1912,  19,000,000  cubic  feet 9.310% 

For  the  year  1914  over  1913,  14,000,000  cubic  feet 6.464% 

The  foregoing  table  discloses  the  generally  uniform  trend  of 
increasing  sales  to  be  interrupted  during  1914,  at  the  same  time 
that  the  previous  table  shows  commercial  and  general  expenses 
to  be  exceptionally  high.  It  would  appear  that  there  has  been 
a  disproportionate  increase  in  the  amount  of  money  expended  by 
the  respondent  in  connection  with  commercial  expenses,  com- 
pared to  the  increased  sales  which  have  been  realized.  It  is  true 
that,  for  the  year  1913,  a  considerable  increase  in  sales  over  the 
average  of  the  other  years  was  effected ;  but,  during  the  year  1914, 
the  increase  in  sales  dropped  below  the  normal  average.  It 
would  seem  that,  from  a  careful  study  of  these  cost  and  output 
statistics,  there  has  not  been  an  increase  in  gas  sales  during  the 
year  1914  sufficient  to  warrant  the  sales  department  expendi- 
tures made  by  the  respondent  during  the  said  year.  It  is  believed 
that  a  substantial  reduction  could  be  effected  in  the  respondent's 
sales  department  expenses  without  lessening  increased  sales.  Un- 
less substantial  increases  in  gas  sales  are  made  annually,  the  con- 
sumer should  not  be  required  to  carry  a  burden  of  ineffective 
expenditures. 

In  connection  with  general  expenses,  the  detail  items  aggre- 
gate $16,850.20  during  the  year  1913,  and  $17,147.38  during 
the  year  1912.  Of  these  totals,  it  appears  from  Maxwell's  ex- 
hibits E-6  and  F-1  that  there  has  been  charged  upon  the  books, 
for  salaries  and  expenses  of  executives,  the  following  amounts: 
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Year  1013,  $6|462.13,  equivalent  to  2.918  cents  per  thousand  cubk  feei 
of  gas  sold.  f 

Year  1912,  $7,387.70,  equivalent  to  3.652  cents  per  thousand  eulao  ise* 
of  gas  sold. 

As  near  as  can  be  determined,  these  items  appear  to  represent, 
in  a  large  part,  salaries  and  expenses  of  executives  representing 
the  controlling  operating  company, — Hodenpyl,  Hardy,  &  Com- 
pany. On  page  16  of  supplement  to  Hall's  exhibit  1,  it  appears 
that  the  total  charges  for  the  New  York  office  of  Hodenpyl, 
Hardy,  &  Company  for  the  year  1912  was  $7,387.70  and  for  the 
year  1911  was  $6,820.02.  Regarding  the  charges  made  by  the 
New  York  office,  Wolff e  (a  manager  of  Hodenpyl,  Hardy,  & 
Company)  testified  that  during  1912  the  charges  amounted  to 
$9,876,  during  1913  to  $8,824,  and  during  ten  months  of  1914 
to  $6,641.    (8  Record,  2763.) 

For  the  year  1913,  from  Maxwell's  exhibit  F-1,  there  appears 
a  charge  of  $3,588.40  (equivalent  to  1.60  cents  per  thousand 
cubic  feet  of  gas  sold),  which,  as  far  as  can  be  determined  from 
the  record,  represents  the  salary  and  expenses  of  an  auditor 
from  New  York  office.  On  page  17  of  Hall's  exhibit  No.  1 
(supra),  there  appears  a  similar  charge  of  $2,225.63  during 
1912  (equivalent  to  1.10  cents  per  thousand  cubic  feet  of  gas 
sold).  These  audits  appear  to  be  solely  for  the  benefit  of  the 
ofBcials  of  the  operating  company,  and  not  particularly  for  the 
advantage  of  the  gas  consumers  of  Springfield.  The  record  fails 
to  show  that  a  total  charge  of  4.5  cents  per  thousand  cubic  feet 
of  gas  sold,  to  cover  New  York  office  expenses,  is  justified. 

[32]  The  respondent,  as  heretofore  mentioned,  operates  both 
the  gas  and  electric  utilities  in  Springfield,  and  is  allied  with 
the  local  street  railway  utility  under  one  management.  Some 
steam-heating  utility  service  also  is  rendered  in  connection  with 
the  electric  plant.  The  salaries  and  expenses  of  a  general  man- 
ager, together  with  the  salaries  of  the  necessary  assistants,  stenog- 
raphers, and  clerks,  and  the  office  expenses,  of  the  separate  utili- 
ties are  proportioned  arbitrarily  on. the  books  to  the  different 
departments.  It  appears  from  Maxwell's  exhibit  "X,"  for  in- 
stance, that  the  division  of  the  rent  expense  of  general  offices 
in  the  De  Witt  Smith  Building,  is  prorated  on  a  basis  of  20  per 
cent  to  the  railway  department,  40  per  cent  to  the  gas  department, 
and  40  per  cent  to  the  electric  department,  with  nothing  charged 
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directly  to  the  «team-heating  department.  The  assessment  to  the 
gas  department  is  proportioned  further  to  the  various  classifica- 
tions indicated  in  table  XXI.  In  schedule  13  of  Hall's  exhibit 
No.  2y  it  is  set  forth  that  during  the  year  1913,  the  total  pay 
roll  of  the  gas  department,  including  a  proportionment  of  the 
salaries  of  the  general  officers,  amounts  to  $20,375.60,  and,  from 
HalFs  exhibit  No.  2-G-3,  it  is  to  be  noted  that  the  total  income 
of  the  gas  department  for  the  same  year  was  $255,905.26.  In 
the  latter  exhibit,  it  appears  further  that  the  total  income  of 
electrical  and  heating  departments  is  $518,434.15,  It  would 
seem  that  Ae  equal  proportioning  of  the  item  of  rent  expense 
between  the  gas  and  electric  departments,  without  reference  to 
the  total  incomes  derived  from  the  two  departments,  is  more  or 
less  of  a  burden  upon  the  gas  department  in  favor  of  the  elec- 
tric department.  The  apportionment  of  rent  is  typical  of  the 
prorating  of  other  items  of  general  expense  between  the  different 
departments.  These  amounts  seem  to  be  fixed  arbitrarily,  in  the 
judgment  of  some  responsible  official.  Any  unfair  proportion- 
ing of  general  expenses,  of  which  the  item  of  rent  may  be  an 
indication,  against  the  gas  department^  results  in  an  inequitable 
burden  befalling  the  gas  consumers. 

In  view  of  the  fact  that  a  charge  of  $20,375  is  made  to  the  gas 
department  to  cover  salaries  of  officers  and  employees  engaged 
in  the  local  management  of  the  gas  property,  it  would  appear 
that  sufficient  organization  is  retained  in  the  city  to  assure  ample 
competency  to  meet  all  requirements  in  Springfield,  without  aid 
and  advice  from  exterior  sources.  The  general  manager  of  the 
entire  utility  property  in  Springfield  seems  to  be  paid  a  fairly 
lucrative  salary;  if  not  so,  then  there  should  be  paid  a  salary 
which  is  adequate  to  secure  the  services  of  a  competent  man. 

The  record  shows  that  the  operating  expenses  during  the  years 
1904  and  1905  were  quite  abnormal,  and  would  not  reflect  a  true 
average.  During  the  succeeding  years,  1906  to  1914  inclusive, 
the  trend  of  the  total  annual  operating  expenses  should  be  indica- 
tive of  what  costs  may  be  expected  in  the  future,  inasmuch  as  the 
production  of  gas  is  now  so  well  standardized  by  long  usage  that 
it  would  not  be  expected  that  there  will  be  any  radical  departure 
in  operating  costs,  unless  a  new  and  modam  gas  plant  be  installed 
in  the  near  future.     For  the  period  from  1906  to  1913,  inclu- 
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sive,  the  total  operating  expenses  per  thousand  cubic  feet  of  gas 
sold,  after  crediting  residuals  and  nonoperating  revenues,  aver- 
aged 54.664  cents,  and  for  the  period  from  1906  to  1914,  inclu- 
sive, averaged  54.32  cents  per  thousand  cubic  feet  of  sales.  For 
the  year  1913,  the  average  operating  expense  was  54.011  cents* 
[33]  Taking  into  consideration  all  of  the  above  facts,  the 
Conunission  finds  that,  for  the  purpose  of  fixing  just  and  equi- 
table gas  rates  in  this  case,  a  reasonable  net  co9t  to  the  respond- 
ent for  producing  gas  (including  all  essential  operating  costs), 
after  making  proper  credits  for  the  sale  of  residuals,  for  revenues 
derived  from  nonoperating  income,  and  for  other  items  pointed 
out  herein,  should  be  50  cents  per  thousand  cubic  feet  of  gas 
sold.  A  comparison  of  unit  operating  expenses  in  Spri,ngfield 
with  that  in  other  Illinois  cities  indicates  that  the  aforesaid  allow- 
ance of  50  cents  per  thousand  cubic  feet  of  gas  sold  is  quite  lib- 
eral to  the  respondent  Table  XXV.,  compiled  from  Little's 
exhibit  No.  3,  shows  the  production  and  operating  unit  costs  in 
eight  Illinois  cities,  which  are  served  by  combined  coal  and  water 
gas  plants. 

TABLE   XXV.— COMPARISON  OF  UNIT  OPERATING  AND   PRODUC- 
TION COSTS  IN  EIGHT  ILLINOIS  CITIES. 


aty 


Aanoal 

Hake 

Oublc  Feet 


Oento  Fttr  1.000  Coble  Teet 


Total 
Operstlnff 
Expense 

Cents 


Production 

Expense 

Cents 


1  Peoria 

2  Waoke^an . . 

3  Rockford 

4  Rock  Island.. 

5  Springfield... 

6  Decatur , 

7  Qulncy , 

8  Freeport 

Average 


409.810.000 
880.925,000 
834.548.000 
280.019.000 
246,480,000 
171.885.000 
147.803.000 
117.239.000 


42.04 
48.88 

46.56 
44.04 
52.96 
46.81 

56.88 
44.81 


261.081,760  I 


47.13 


25.94 
25.80 
28.11 
27.28 
80.29 
31.98 
88.88 
80.26 


28.24 


The  comparisonfi  in  table  XXV.  are  by  no  means  controlling 
in  the  case  at  bar;  nevertheless,  indication  is  that,  with  proper 
management  and  operation,  and  with  modern  plant  facilities,  the 
total  production  cost  of  gas,  which  is  manufactured  and  distrib- 
uted to  the  consumers  in  Springfield,  very  probably  could  be  re- 
duced materially  below  the  figures  shown  by  the  record  herein  to 
have  been  the  actual  costs.  Comparison  obviously  indicates  that 
an  allowance  of  50  cents  per  thousand  cubic  feet  of  gas  sold  in 
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Springfield  is  reasonably  ample  to  cover  total  operating  expenses. 
Such  an  allowance  could  work  no  possible  hardship  to  the  re- 
spondent 

Procedure  Expenses. 

[34]  The  question  has  arisen  as  to  what  disposition  is  to  be 
made  of  respondent's  expense  extraordinary  incurred  in  this 
rate-making  procedure  before  the  Commission.  The  question  of 
the  petitioner's  unusual  expenses  is  not  before  the  Commission. 
Counsel  for  the  respondent  contends  that  its  expenses  of  proceed- 
ing should  be  amortized  over  a  term  of  three  years,  and  that 
the  Commission  should  fix  rates  which  will  include  such  a  distri- 
bution of  the  said  e2q)ense.    Counsel  argues  as  follows,  to  wit : 

"The  expenses  incurred  by  respondent  in  connection  with  this 
proceeding  have  necessarily  been  very  large.  The  respondent  has 
endeavored  to  furnish  the  Commission  in  detail  all  the  informa- 
tion which  it  deemed  necessary  or  which  the  Commission  sug- 
gested as  being  desirable.  Respondent  was  put  to  considerable 
expense  in  furnishing  information  by  reason  of  the  methods 
adopted  by  the  witness  Adams  in  his  investigation  of  respondent's 
records.  The  total  of  these  expenses  will  be  upwards  of  $30,000. 
It  is  the  contention  of  respondent  that  they  should  be  provided 
for  in  any  schedule  of  rates  which  may  be  adopted.  Respondent 
requests,  as  being  fair  and  equitable,  that  these  expenses,  at  the 
proper  time,  be  distributed  over  a  period  of  three  years,  and  that 
the  proper  effect  of  such  distribution  be  taken  into  consideration 
in  fixing  the  rate  and  the  effect  be  added  to  the  foregoing  table 
of  cost  of  service."     (Respondent's  brief,  p.  200.) 

Counsel  for  the  petitioner  strenuously  objects  to  the  disposition 
of  procedure  expenses  sought  by  the  respondent,  and  argues  con- 
versely, to  wit: 

"Respondent's  claim  for  the  expense  incurred  by  it  in  connec- 
tion with  this  proceeding  can,  in  our  opinion,  only  be  based  upon 
an  assumption  that  the  Commission  will  not  reduce  the  present 
rate.  In  the  event  of  such  an  order,  some  reason  would  appear 
to  exist  why  the  respondent,  being  found  to  have  already  estab- 
lished and  put  into  effect  the  reasonable  rate,  and  therefore  hav- 
ing been  called  upon  to  incur  expense  through  no  fault  on  its 
part,  should,  aa  a  matter  of  fair  dealing,  be  entitled  to  have  such 
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expenses  returned.  If,  however,  the  present  rate  is  found  to  be 
too  high,  respondent  has  incurred  these  expenses  only  because 
of  its  violation  of  the  law  of  this  state,  and  is  therefore  not  en- 
titled to  them.  To  allow  such  expenses,  were  the  present  rate 
found  to  be  too  high,  would  amount  to  an  invitation  to  make  the 
strongest  possible  opposition  to  the  Commission's  regulations  in 
order  to  thereby  increase  what  would  otherwise  be  found  to  be 
tEe  just  and  reasonable  rate. 

"The  claim  made  by  respondent  for  its  expenses  in  this  pro- 
ceeding can,  however,  be  more  readily  disposed  of.  Respondent 
does  not  claim  that  these  expenses  should  be  capitalized  and  a  re- 
turn allowed  thereon,  but  merely  asks  that  it  is  reimbursed  for 
them.  If  this  reimbursement  has  already  been  made  by  the  pub- 
lic, then  clearly  respondent  is  not  entitled  to  it  again.  The 
amount  claimed  by  it  is  $30,000.  If  the  Commission  shall  deter- 
mine that  the  fair  rate  as  of  May  1,  1914,  was  70  cents,  respond- 
ent has  already  collected  in  excess  rates  nearly  $120,000.  If  the 
Commission  should  find  that  even  as  high  a  rate  as  80  cents  was 
reasonable,  respondent  will  have  received  from  the  public  an 
amount  to  which  it  was  not  entitled  in  excess  of  $80,000.  This 
assumes  that  the  present  rate  was  exactly  just  and  reasonable 
prior  to  the  date  as  of  which  the  valuation  was  made  which,  in 
the  event  of  either  of  the  rates  above  mentioned  being  determined 
to  be  just  by  the  Commission,  would  not  be  true.  Additions 
would  have  to  be  made  for  prior  excess  in  rates. 

"It  is  held  that  where  expenses  are  to  be  reimbursed,  such  re- 
imbursement is  accomplished  if  equalled  by  excess  in  rates.  (Des 
Moines  Gas  Case.)  Eespondent,  therefore,  having  received  from 
the  public  much  more  than  the  amount  asked  by  it,  this  claim 
should  be  disallowed."     (Petitioner's  reply  brief,  pp.  54,  55.) 

In  connection  with  procedure  expenses,  it  is  interesting  to  note 
another  argument  of  counsel  for  the  respondent,  to  wit : 

"Opposing  counsel  contend  that  if  it  be  left  to  the  utility  to 
make  a  selection  of  a  rate  ^within  the  boundary  of  reason'  this 
would  be  a  delegation  of  power  which  the  legislature  could  not 
make.  It  is  not  a  question  of  ^delegating'  power  to  the  utility 
to  make  rates.  The  utility  has  that  power  and  has  always  had  it. 
The  sole  object  of  the  Commission  act  is  not  to  d^egate  tiie 
power,  but  it  is  to  limit  the  power  (which  the  utility  has  always 
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possessed)  to  make  such  rates  as  are  just  and  reasonable.  And  it 
is  only  when  the  utility  has  in  fact  exceeded  the  limit  thus  plaeed 
on  it  that  the  Commission  has  jurisdiction  to  act."  (Respond- 
ent's reply  brief,  p.  21.) 

The  apparent  deduction  to  be  made  from  counsel's  argument 
is  that  the  respondent  possesses  the  right  to  establish  just  and 
reasonable  rates  of  charge  for  gas  service  in  Springfield,  and, 
conversely,  should  the  utility  fail  to  establish  just  and  reason- 
able rates  to  the  public,  it  has  been  derelict  in  its  duty  during 
past  years.  If  counsel's  argument  be  accepted  as  conclusive,  ex- 
cessive  rates  have  been  secured  without  license  of  statute.  Fol- 
lowing counsel's  argument  to  its  logical  canclusicm,  the  amount 
collected  during  the  past  two  years  in  which  the  case  herein  has 
been  pending,  in  excessive  rates,  obviously  should  not  accrue,  by 
any  legal  right,  to  the  respondent 

Irrespective  of  quibbling  and  fine  distinctions  by  counsel  for 
both  parties,  the  issue  respecting  procedure  expenses,  in  this  par- 
ticular case,  is  clean  cut.  Since  the  date  upon  which  respondent's 
rates  were  questioned,  the  current  rates  for  gas  in  Springfield 
have  been  far  more  than  sufficient  to  compensate  the  local  utility 
for  every  reasonable  item  of  expense  (including  an  adequate  al- 
lowance for  return  and  depreciation).  The  excess  collected  dur- 
ing this  period  is  greater  by  far  than  the  total  of  both  the 
respondent's  and  thei  petitioner's  procedure  expenses.  The  Com- 
mission fiinds  for  the  petitioner,  that  no  allowance  is  to  be  made 
to  the  respondent  for  extraordinary  expenses  incurred  in  this 
particular  rate-making  procedure  before  the  Commission.  At 
this  time,  the  Commission  is  not  expressing  how  it  would  rule 
in  a  case  in  which  the  facts,  disclose  no  excess  revenue  to  have 
been  collected  during  the  pendency  of  a  rate-making  proceeding. 

Standards  of  Oas. 

[35]  In  the  hearings  of  the  case,  some  discussion  developed 
relative  to  the  advisability  of  changing  the  standards  of  the 
quality  of  gas  furnished  by  the  respondent.  It  appears  that  the 
present  Springfield  standard  is  600  British  thermal  units  per 
cubic  foot  of  gas,  with  illuminating  qualities  of  18-candle  power. 
The  state-wide  rules  adopted  by  this  Commission  prescribe  565 
British  thermal  units,  with  no  restriction  as  to  candle  power.. 
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The  Commission's  rules,  however,  contain  the  following  saving 
clause,  to  wit: 

"If  any  utility  has  been  supplying  or  is  under  contract  to  sup- 
ply a  quality  of  service  of  greater  value  to  the  consumer  than 
that  which  these  rules  require,  no  reduction  in  such  quality  of 
service  shall  be  made  by  the  utility  before  a  determination  by 
the  Commission  of  the  proper  rate  to  be  charged  the  consumer 
for  the  lower  grade  of  service.  Such  a  rate  shall,  in  general,  be 
based  upon  the  cost  of  furnishing  the  grade  of.  service  required 
by  these  rulesw" 

In  the  present  stage  of  development  of  gas  fixtures  and  appli- 
ances, the  candle-power  standard  is  a  more  or  less  obsolete  cri- 
terion; the  heat-unit  measure  is  a  fairer  staikiard.  Very  few 
bare  gas  flamed  are  now  burned  by  consumers.  The  average  gas 
consumer  now  realizes  that  it  is  far  more  economical  to  take  ad- 
vantage of  the  savings  in  gas  bills  resulting  from  the  use  of  in- 
candescent burners  that  utilize  the  heat  content  of  the  gas.  High 
candle  power  in  gas  is  procured  only  by  the  injection  of  an  oil 
spray  during  the  process  of  manufacture.  Due  to  the  recent 
marked  increase  in  the  price  of  petroleum  products,  oil  for  gas- 
making  purposes  is  growing  more  and  more  expensive.  Econo- 
mies in  the  respondent's  operating  expenses  are  to  be  eifected  by 
the  elimination  of  an  unessential  candle-power  restriction.  Ac- 
cordingly, the  Commission  will  permit  the  respondeiat,  should  it 
so  desire,  to  lower  its  candle-power  standard ;  but  will  not  permit  a 
decrease  of  the  existing  heat-unit  standard  of  600  British  thermal 
imits  per  cubic  foot  of  gas.  Otherwise  the  respondent's  gas 
product  is  to  conform  strictly  to  this  Commission's  "rules  estab- 
lishing standards  of  service  for  gas.'^ 

Present  Rates. 

[36,  37]  The  present  rates  for  gas  service  charged  by  the  re- 
spondent in  Springfield,  as  filed  with  this  Commission,  are  as 
follows : 

Per  Month. 

1  Minimam    (collects  quarterly) |0.25  (net) 

2  Fli-st     10,000  cubic  feet  @  ?1.20  per  M.  (grpgs),  lew  $0.20  discount     1.00  (net> 

3  Next     10.000  cubic  feet  %  fl.lO  per  M.  (^oas),  less  $0.20  discount     0.90  (neti 

4  Next     30,000  cubic  feet  <&  fl.OO  ^r  M.  (gross),  less  |0.20  discount     0.80  (net) 

5  Next    50,000  oubic  feet  (^  |0.95  per  M.  (giv>8a),  Ifsa  $0.20  dtscooot    0.75  (net) 

6  Next    50,000  Cubic  feet  @  $0.90  per  m.  (gross),  less  $0.20  discount    O.tO  (net) 

7  Next     50.000  cubic  feet  W:  $0.85  per  M.  (gross),  less  $0.20  discount     0.65  (neti 

8  Over  200.000  cubic  feet  %  $0.80  per  M.  (gross),  lean  V^m  discount  0.60  (net) 
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The  above  schedule  of  gas  rates  is  technically  of  block  form 
and  was  placed  in  effect  upon  December  1,  1913.  The  primary 
block  of  10,000  cubic  feet  at  the  $1  (net)  rate  has  remained  un- 
changed since  1894.  The  discount  is  secured  by  all  consumers 
who  pay  the  monthly  bills  prior  to  the  10th  day  of  the  month 
in  which  statements  are  rendered  by  the  respondent.  The  dis* 
count  of  20  cents  pw  thousand  cubic  feet  of  gas  is  unusual ;  the 
usual  discount  among  gas  utilities  is  10  cents  per  thousand  cubic 
feet,  and  this  amount  of  discount  is  found  to  be  reasonable  in 
this  case.  The  evidence  in  this  case  shows  the  minimum  bill  .of 
25  cents  per  month  to  be  exceptionally  low ;  the  customary  charge 
in  other  cities  of  a  size  comparable  to  Springfield  is  50  cents 
per  month.  The  evidence  shows  liiat  an  increase  in  the  minimum 
bill  from  25  cents  per  month  to  50  cents  per  month  is  justifiable. 
The  Commission  accordingly  finds  a  minimimi  charge  of  50  cents 
per  month  per  meter  to  be  reasonable.  As  nearly  as  may  be  ascer- 
tained from  the  record,  this  increase  in  the  minimum  bill  will 
produce  between  $4,000  and  $5,000  additional  annual  revenue  to 
the  respondent. 

The  Conmiission  finds  and  determines  that  the  rates  hereto- 
fore charged  for  gas  service  by  the  Springfield  Gas  &  Electric 
Company,  in  so  far  as  such  rates  differ  from  the  rates  hereinafter 
ordered  to  be  placed  in  effect,  are  unjust  and  unreasonable,  and 
that  the  just  and  reasonable  rates  to  be  charged  by  the  said,  com- 
pany and  to  be  hereafter  observed  and  enforced  are  those  herein- 
after fixed.  In  addition  to  all  reasonable  fixed  and  operatii^  ej^> 
penses  incurred  in  the  manufacture  of  gas  in  Springfield,  the 
Commission  finds  that  a  fair  return  upon  a  reasonable  valuation 
of  the  gas  property  of  the  Springfield  Gas  &  Electric  Company 
is  to  be  derived  in  T0\^nue8  recei^^  from  the  gas  rates  fixed  by 
order  hereinafter. 

It  is  therefore  ord(red  that  the  rates  and  charges  which  are 
to  be  hereafter  observed  and  enforced  in  the  city  of  Springfield, 
Illinois,  by  the  Springfield  Gas  &  Electric  Company  (gas  depart- 
ment), until  sabsequently  modified  eitheV  in  an  order  oi  this 
Commission  or  in  other  manner  provided  by  statute,  shall  be  in 
accordance  with  the  following  schedule: 
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ItATE9  FOR  GAS  SERVICE 

Autharieed  to  he  charged  hy  the 

SPRINGFIELD  GAS  &  ELECTRIC  COMPANY 

in  Springfield,  Ulinois. 

Rate. 

Per  lliouBand 
'  Cubic  Feet. 

1  For  the  first    10,000  cable  feet  used  per  month $0.90  (gross) 

2  For  the  next    10,000  cubic  feet  used  per  month 0.85  (gross) 

3  For  the  next    30,000  cubic  feet  used  per  month 0.80  (gross) 

4  For  the  next  150,000  cubic  feet  used  per  month 0.75  (gross) 

5  For  all  over  200,000  cubic  feet  used  per  month 0.70  (gross) 

Discount, 
A  discount  of  10  coits  per  thousand  cubic  feet  of  gas  shall  be  allowed 
upon  all  accounts  paid  in  full  within  ten  days  after  the  date  of  the  state- 
ment. Statements  atM  be  rendered  monthly,  on  a  day  reasonably  close  to 
the  first  of  the  month.  The  date  of  the  statement  ^all  be  the  day  of  the 
month  upon  which  statements  are  mailed  (or  otherwise  distributed)  to 
tile  consumers  of  Springfield. 

Minimum  BUU 
A  minimum  charge  of  60  cents  per  month  per  meter  shall  be  assessed 
monthly  to  each  oonsumer  who  faiu  to  use  at  least  i26  cubic  feet  of  gaa 
per  meter  per  month. 

It  is  further  ordered  that  the  afoyesaid  new  schedule  of  gas 
rates  shall  become  effective  within  thirty  days  after  the  date  of 
this  order. 

It  is  further  ordered  that  the  quality  of  gas  furnished  in 
Springfield  shall  accord  with  the  "standards  for  gas  service'^ 
established  heretofore  (or  which  may  hereafter  be  established) 
by  this  Commission,  es^cept  that  the  heat  content  shall  be  not  less 
than  600  British  thermal  units  per  cubic  foot  of  gas. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  9th 
day  of  March,  1916. 


WISCOI^SIN  I^lIiBOAI>  COMMISfilOIf* 

C.  S.  JACKMAN  et  al. 

v. 

JANESVILLE  ELECTRIC  COMPANY. 

A.ppm'UofmimU'^Oo^'-^BUciniHiy'^  Change    from   direct   U    etUm^*' 
naming  current  service '^Consumer's  equipment  made  %tselem, 

1.  Upon  direct  current  motor  equipment  being  made  useless  by 
the  substitution  of  alternating  current  service,  which  reduces  utili^ 
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operating  expenseB,  but  gives  this  consumer  no  benefit  not  received 
by  others,  the  consumer  should  lose  the  amount  of  his  equipment  depre- 
dation; and  the  utility  should  stand  the  cost  of  making  the  change,  and 
either  purchase  the  equipment  at  its  present  service  value  for  direct 
current,  or  pay  the  difference  between  such  value*  aad  the  secondhand 
value. 
Rates -^  Electric -^  Change  from  direct  to  alternating  current '^  Con^ 
muner'a  equipment  made  uselesa -^  BeimJmtaem^nt, 

2.  The  present  servioe  value  of  direet  eorrent  motor  equipment, 
for  which  a  utility  must  pay  upon  substituting  altematijig  current 
service,  should  be  determined  by  multiplying  the  original  cost  of  the 
equipment  less  scrap  value  by  its  per  cent  condition,  ascertained  from 
iuspectioii)  taklag  into  caneideratlon  its  useful  life  and  the  care.giv^ 
in  service,  and  by  adding  the  scrap  value  to  the  result. 

Betum-^  Amortization -^Expense  of  change  from,  direet  to  alternate 
ing  service '^Conaum^er* 9  equipment  made  useless  ^  Suspense 
account, 

3.  Payments  to  « ooBsumers  for  direct  current  motcnr  equipment 
made  useless  by  the  substitution  of  alternating  current  service  should 
be  held  in  a  suspense  account  and  amortized  over  a  period  not  to 
exceed  ten  years,  since  the  payments  cannot  be  charged  to  the  perma- 
nent capital  account. 

[January  26,  1016.] 

C0MPI4AINT  by  C.  S.  Jackman  and  other  consumers  that  the 
part  of  their  expense,  upon  direct  current  motor  equipment  being 
made  useless  by  the  substitution  of  alternating  current  system, 
that  the  JanesviUe  Electric  Company  proposes  to  bear,  is  unrea- 
sonably small;  sustained,  and  ordered  that  a  greater  amount  be 
home  by  the  utility  according  to  a  method  set  out  in  the  opinion 
and  order. 

[1-3]  By  tibie  Commission :  The  petition  alleges  in  substance 
that  the  Janesville  Electric  Company  is  furnishing,  and  has  for 
many  years  fuxniahedj  both  direct  and  alternating  electric  cur- 
rent service  in  the  city  of  Janesville,  and  that  the  petitioners 
some  years  agp  were  obliged  to  use  the  directt  current  service, 
and  to  purchase  motors  that  operate  on  direct  rather  than  alter- 
nating current  f  that  the  utility  has  notified  its  direct  current 
consumers  that  on  January  1,  1916,  it  would,  discontinue  its 
direct  current  service;  and  that  it  would  cost  the  pe^tioners  a 
large  amount  of  money  to  replace  their  direet .  current  motors 
with  Bootors  that  will^^mte  on  alternating  current  The  peti* 
tion  further  stutes  that  the  respondent  expeets  to  assume  a  very 
SBUkll  proportite  of  the  expense  of  mftking  such  change  but 
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that  the  petitioners  believe  that  all  expense  of  the  change  should 
be  assumed  by  the  respondent.  No  formal  answer  was  filed  by 
the  respondent. 

Hearing  was  hdd  at  Janesville  October  19,  1916,  R.  W.  Jack- 
man  appearing  for  petitioners  and  M.  G.  Jeffries  for  respondent. 

The  testimony  shows  that  the  respondent  originally  supplied 
only  direct  current  service  in  the  downtown  district.  Alternat- 
ing current  was  supplied  in  the  outlying  districts  before  it  was 
available  in  the  sections  which  have  the  direct  current  service 
at  the  present  time.  In  1905  direct  current  waa  available  in  a 
portion  of  this  district,  and  since  that  time  the  consumers  have 
been  gradually  changed  from  direct  to  alternating  current  serv- 
ice. The  original  elevator  equipment  in  the  Jackman  block, 
however,  was  replaced  by  new  direct  current  equipment  in  1911, 
although,  with  but  few  exceptions,  the  other  motors  now  supplied 
with  direct  current  are  those  first  installed. 

On  November  15,  1914,  all  power  consumers  obl  direct  cur- 
rent circuits  were  notified  that  on  January  1,  1916,  the  respon- 
dent would  cease  to  furnish  direct  current  in  the  city  of  Janes- 
ville. In  the  notice  the  statement  was  made  that  less  than  100 
consumers  using  less  than  10  per  cent  of  the  output  of  the  plant 
were  then  connected  to  the  direct  current  circuits,  and  that  the 
cost  to  the  respondent  of  supplying  this  service  was  in  excess 
of  that  for  alternating  current. 

After  this  notice  was  issued  by  ^he  respondent,  most  of  the 
remaining  direct  current  consumers  were  changed  to  alternating 
current  This  was  hastened  to  some  extent  T)y  the  city  ordinance 
requiring  pole  lines  to  be  removed  by  May^l,  1916,  from  certain 
streets  in  the  section  where  several  of  the  direct  current  installa- 
tions are  located.  In  most  cases  thiB  respondent  agreed  to  pay 
part  of  the  cost  of  replacing  the  direct  current  motor  equipment 
which  was  rendered  useless  in  its  present  place  of  service  by 
the  change  in  current.  Such  was  not  the  case  vnth  the  passenger 
elevator  equipment  in  the  Jackman  and  Hayes  blocks.  The  rea- 
son given  for  making  an  exception  in  the  case  of  the  Jackman 
block  was  that  the  respondent  recommended  in  1911  that  the  new 
equipment  be  of  the  alternating  crurrent  type,  as  it  was  expected 
that  direct  current  would  soon  be  abandoned.  The  complain- 
atrts  detny  that  such  recommendations  w«re  made.     No  doeu- 
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•mentary  evidence  was  ofiFered  by  eith^  party  to  aubstaiitiate  their 
claims,  and  the  record  is  not  clear  regarding  this  point.  The  re- 
spondent contends  that  the  elevator  in  the  Hayes  block  has  depre- 
ciated to  a  point  where  but  little  loss  would  be  sustaiiaed  by  the 
consumer  in  abandoning  it.  The  elevator  was  installed  in  1901, 
and  is  operating  in  a  manner  that  is  satisfaotory  to  the  owners. 
These  two  installations  will  be  considered  on  the  same  basis  as 
all  others,  as  it  was  not  demonstrated  that  they  should  be  other* 
wise  considered. 

Where  changes  were  made  from  diTeol  to  alternating  current 
equipment  previous  to  the  hearing,  each  instance  was  considered 
individually,  and  an  agreement  reached  without  adopting  any 
particular  principle.  The  board  of  directors  of  the  utility,  how- 
ever, after  the  complaint  was  fikd  witti  this  Commission,  decided 
to  assume  a  portion  of  the  cost  of  changing  the  equipment,  not 
to  exceed  the  consumer's  direct  current  power  bill  for  the  year 
previous  to  the  change. 

The  success  of  any  innovation  depends  upon  its  effect  on  exist- 
ing conditions  at  the  time  it  is  instituted.  The  value  of  a  new 
device  or  method  for  performing  any  useful  service  as  compared 
with  the  old  must  be  determined  by  the  increased  efficiency, 
adequacy,  safety,  and  convenience.  This  value  must  be  greater 
in  the  long  run  than  the  entire  cost  of  abandoning  the  old  device 
or  method  and  installing  the  new;  otherwise  there  would  Ijeno 
justification  for  making  the  changes.  This  fact  was  undoubtedly 
considered  by  the  utility  before  deciding  that  it  was  necessary 
to  discontinue  direct  current  service*  The  same  general  principle 
should  apply  to  the  present  case,  and  all  those  benefiting  by 
increased  efficiency  of  new  equipment  diould  bear  in  proportion 
to  their  benefits  Jjhe  cost  of  replacing  the  old  equipment  There 
can  be  little  doubt  but  that  each  consumer  has  a  right  to  pur- 
chase in  the  opeli  market  such  new  electrical  equipment  as  he 
desires,  and  utilize  it,  subject  only  to  the  rul^  and  Tegalati4Wis 
of  tiie  utility.  It  may  be  found  necessary  or  convenient  to 
change  the  type  of  the  equipment,  the  number  or  size  of  the 
motors,  or  it  may  seem  best  to  ehange  motive  power  entirely. 
For  this  ieason  it  is  well  to  eliminate  the  purchase  of  new  equip- 
ment from  the  case,  and  consider  only  the  damage,  to  the  in- 
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dividual  oonsumer^  of  depriving  him  of  direct  current  service' 
when  he  has  purchased  direct  current  motor  equipment 

Under  conmdssion  regulation  it  may  be  assumed  that  an  in- 
crease in  plant  efficiency  ben^ts  all  consumers.  The  abandon- 
ment or  reduction  of  the  extent  of  direct  current  service  will 
make  the  Janesville  system  simpler  and  more  efficient,  and  will 
tend  to  reduce  operating  expenses.  However,  the  consumers 
whose  direct  current  equipm^at  is  replaced  at  this  time  will  re- 
ceive no  greater  benefit  from  the  change  than  that  enjoyed  by 
every  other  patroa  of  the  company.  Such  conffluners,  therefore, 
should  not  be  subjected  to  any  pecuniary  loss  in  connection  with 
the  change  of  equipment.  On  the  other  hand,  if  the  utility  were 
required  to  stand  the  entire  cost  of  making  the  change,  and  this 
change  resulted  in  replacing  secondhand  or  wcwm  equipment  with 
new  equipment,  they  would  thereby  be  paying  for  renewing  that 
part  of  the  equipment  that  had  been  worn  out  by  the  consumer. 

It  would  appear  that,  to  be  fair  to  both  intere^,  the  consumer 
should  pay  for  the  depreciation  of  his  direct  current  installa- 
tion, and  the  utility  for  that  part  that  is  still  useful,  but  for 
which  the  consumer  is  unable  to  realize,  plus  the  cost  of  making 
the  change. 

We  find  that  the  practice  heretofore  followed  by  the  respondent 
with  respect  to  the  replacement  of  direct  current  consumer's 
equipment  by  alternating  current  equipment  is  unreasonable, 
and  that  a  greater  proportion  of  the  eKpense  of  such  changes 
should  be  borne  by  the  utility.  We  regard  the  following  method 
as  a  reasonable  one  upon  which  to  apportion  the  cost  of  making 
changes  when  the  respondent  desires  to  discontinue  the  direct 
current  service: 

1.  Determine  the  original  cost  of  the  motor  and  control  equip- 
ment, and  deduct  its  scrap  value  from  that  original  cost. 

2.  Determine  by  inspection  the  per  cent  condition  of  the  equip- 
ment, taking  into  account  its  remaining  useful  life  and  the  care 
it  has  had  while  in  service. 

3.  Apply  the  per  cent  condition  to  ike  original  cost  less  scrap 
value,  and- — 

4.  Add  the  scrap  value  to  the  result  thus  obtained,  to  give  the 
present  service  value  of  the  motor  equipment  before  ike  direct 
current  service  is  discontinued. 
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It  is  optioilal  with  the  respondent  as  to  when  any  oonsniner 
or  group  of  consumers  is  chained  from  direct  to  alternating 
current  service.  The  utility  should  also  have  the  option  of  offer- 
ing to  purchase  the  direct  current  motor  equipment  ajt  its  present 
service  value,  or  of  reimbursing  the  consumer  for  the  difference 
between  present  service  value  and  secondhand  value  received  by 
the  consumer  when  he  sells  his  equipment. 

If  the  utility  maintains  a  direct  current  circuit  for  a  number 
of  years,  the  cost  of  making  the  change  on  the  above  basis  will  be 
reduced  because  of  the  continual  depreciation  of  the  motor  equip- 
ment. If  the  circuit  is  maintained  for  perhaps  ten  or  twelve 
years,  the  company  should  have  little  if  any  obligation  in  connec- 
tion with  the  direct  current  motors  in  service  until  that  time. 
This  proceeding  does  not  cover  motor  equipment  owned  by  those 
consumers  having  their  own  power  plants  and  utilizing  the  serv- 
ice of  the  Janesville  Electric  Company  only  occasionally. 

It  is  expected  that  all  amounts  expended  in  compliance  with 
the  order  herein  shall  be  held  in  a  suspense  account,  properly 
labeled  to  establish  its  identity,  and  amortized  over  a  period  of 
not  to  exceed  ten  years,  since  the  Commission  does  not  regard 
this  as  an  expenditure  properly  chargeable  to  the  permanent  capi- 
tal account. 

It  is  therefore  ordered  that  the  respondent,  the  Janesville 
Electric  Company,  in  abandoning  direct  current  service  in  the 
city  of  Janesville,  shall  at  its  option  either — 

1.  Purchase  from  each  consumer  who  desires  to  enter  into 
such  an  agreement  all  direct  current  motor  equipment  owned  by 
said  consumer  which  is  rendered  useless  in  its  present  location 
because  of  the  discontinuance  of  the  direct  current  service;  the 
price  to  be  paid  for  such  equipment  to  be  ascertained  as  herein- 
before described;  or — 

2.  Reimburse  each  of  the  above  consumers  for  the  difference 
between  the  above  price  and  the  sum  which  he  actually  receives 
for  his  motor  equipment  when  he  sells  it. 

It  is  further  ordered  that  at  least  sixty  days  before  future 

changes  from  direct  to  alternating  current  service  are  made,  the 

respondent  shall  notify  the  consumer  of  its  estimate  of  the  value 

of  each  motor  to  be  purchased  under  the  provisions  of  this  order. 

Any  change  which  has  been  made  since  the  date  of  filing  the 
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complaint  herein,  namely,  July  14,  1915,  which  has  not  been 
adjusted  in  conformity  to  the  terms  of  this  order,  may  be  brought 
up  for  readjustment  within  ninety  days  from  the  date  of  this 
order,  and  the  respondent  shall  make  such  readjustment  accord- 
ing to  the  terms  herein  specified. 

In  disputed  cases  the  Commission  will  issue  a  supplementary 
order  fixing  the  amount  to  be  paid  by  the  respondent  to  the 
consumer. 

Kailroad  Commission  of  Wisconsin,  by  Walter  Alexander,  Hal- 
ford  Erickson,  Carl  D.  Jackson,  Commissioners. 


WCST  VUiGINIA  PUBIilC  SERVICE  COMMISSION. 

A.  S.  THORN 

V. 

MONTGOMERY  LIGHT  &  WATER  IMPROVEMENT 

COMPANY. 

[Case  No.  408;  Formal  Complaint  No.  57.] 

IN  RE  MONTGOMERY  LIGHT  &  WATER  IMPROVEMENT 

COMPANY. 

[Case  No.  421.] 

Service-^  Water -^Purity -^Inadequate  revenue, 

1.  A  water  utility  must  furnish  pure  water,  although  its  reyenuea 
are  not  sufficient  for  such  purpose. 

Rates -^  Water -^  Pure  mipplff  condition  precedent  to  increase, 

2.  A  water  company  furnishing  impure  water  and  receiving  an 
inadequate  revenue  will  not  be  permitted  to  increase  its  rates  or  to  put 
a  meter  rate  into  effect,  until  after  a  pure  supply  is  furnished. 

Valuation-^  Water -^Working  capital  amount, 

3.  The  sum  of  $807.80  was  held  proper  working  cfipital  for  a  water 
system  valued  at  $22,102.20. 

JBetum— TToter— 7  per  cent, 

4.  An  allowance  of  7  per  cent  was  made  for  return  from  a  water 
plant  in  fixing  the  operating  expenses. 

Vepreciation  —  Water  —  5  per  cent. 

6.  In  fixing  the  operating  expenses  of  a  water  system,  an  allowance 
of  5  per  cent  was  made  for  depreciation,  upkeep,  and  repairs  of  a  poorly 
ooBstmcted  plant  having  steel  mains  with  a  shot-ter  life  than  cast  iron. 

[February  29,  1916.] 
P.U.R.1916C. 


Digitized  by 


Google 


THORN  V.  MONTGK)MBRY  LIGHT  &  W.  IMP.  CO.  ,  407 

Petitiobt  of  a*  S.  Thorn  against  the  Montgomeiry  Light  & 
Water  Improvement  Company,  a  corporation,  praying  that  said 
company  he  required  to  furnish  pure  and  wholesome  water  in 
the  town  of  Montgomery ;  granted. 

Pjbtition  of  the  Montgomery  Light  &  Water  Improvement 
Company  asking  for  permission  to  increase  rates  and  to  fix  meter 
rates ;  refused  as  to  increase  of  rates ;  granted  as  to  fixing  meter 
rates.    The^  value  of  the  system  was  fixed  at  $28,000. 

Appearances :  A-  S.  Thorn,  complainant;  C.  T.  Dyer  for  town 
of  Montgwneiy  and  individual  respondents;  and  J.  F.  Burgess 
for  Montgomery  Light  &  Water  Improvetnetnt  Company. 

Northcott,  Chairman:  On  September  13th,  1915,  A.  S. 
Thorn  filed  with  the  Commission  his  formal  complaint,  duly 
verified,  alleging  that  the  Montgomery  Light  &  Water  Improve- 
ment Company,  a  corporation,  engaged  in  the  business  of  furnish- 
ing and  supplying  water  to  the  inhabitants  of  the  town  of  Mont- 
gomery, Fayette  county,  in  the  state  of  West  Virginia,  was 
failing  to  comply  with  the  conditions  and  terms  of  its  franchise, 
in  that  it  was  furnishing  (a)  water,  muddy  and  unfit  for  use  dur- 
ing a  large  part  of  the  year ;  (b)  water  which,  when  filtered,  was 
.so  impregnated  with  alum  and  other  injurious  substances  as  to 
render  it  unwholesome  for  cooking  and  other  purposes;  and  (c) 
that,  on  account  of  imperfect  pumping  arrangements,  when  the 
river  from  which  the  supply  was  obtained  was  at  a  reasonably 
high  stage,  no  water  could  be  pumped  into  the  reservoir  of  said 
company,  and  that  sometimes  for  two  or  three  days  some  of  the 
consumers  of  Said  company  were  without  water. 

On  October  15th,  1915,  the  Montgomery  Light  &  Water  Im- 
provement Company  filed  with  the  Commission  its  petition,  duly 
verified,  alleging,  among  other  things,  that  the  revenue  derived 
from  its  business  would  not  provide  sufiicient  fund*  to  make 
necessary  improvements,  and  requesting  the  Commission  to  raise 
its  rates;  also  requested  the  Commission , to  fix  meter  rates,  it 
having  no  rate  for  water  furnished  by  meter  at  the  time  of  the 
filing  of  the  petition. 

On  the  19th  day  of  October,  1915,  a  hearing  was  had  on  the 
Thorn  complaint  at  the  town  of  Montgomery,  by  Commissioner 
Morgan,  and  a  number  of  witnesses  were  examined,  and  on  Jan- 
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uarj  14,  1916,  another  hearing  was  had  at  the  town  of  Mont- 
gomery, by  Commissioner  Morgan,  on  the  petition  of  the  com- 
pany, and  a  number  of  witneasee  were  examined.  On  the  11th 
day  of  February,  1916,  both  cases  were  argued  together  before 
the  Commission,  at  its  office  in  Charleston,  and  the  cases  sub- 
mitted. 

[1,2]  It  is  clear  from  the  evidence  in  the  case  that  ttie  water 
being  furnished  by  the  Montgomery  Light  &  Water  Improvement 
Company  is  not  fit  for  use,  and  this  fact  is  practically  admitted 
by  the  company  through  its  representative.  It  is  in  the  evi- 
dence and  undisputed  that  the  company  was  not,  at  the  time  of 
submission  of  the  case,  filtering  the  water  it  furnished  its  con- 
sumers. It  is  also  undisputed  in  the  evidence  that  when  the 
company  did  filter  the  water,  which  it  only  did  for  a  short  period 
of  time,  its  appliances  for  filtering  were  not  such  that  the  proper 
allowance  of  chemicals  were  put  in  the  water.  This  is  also  ad- 
mitted by  Burgess,  president  of  the  company.  It  is  clear  that 
the  Commission  cannot  permit  such  a  condition  to  continue.  The 
Montgomery  Light  &  Water  Improvement  Company,  by  engaging 
in  the  business  of  supplying  water  to  the  inhabitants  of  Mont- 
gomery, and  in  collecting  revenue  therefrom,  incurs  certain  obli- 
gations which  it  cannot  escape.  Among  these  obligations  is 
certainly  the  duty  of  furnishing  pure  and  wholesome  water.  Any 
price  that  it  may  charge  for  water  that  is  not  pure  and  wholesome 
is  too  much,  and  it  cannot  be  heard  to  say  that  its  revenue  is  not 
sufficient  to  enable  it  to  furnish  pure  and  wholesome  water.  It 
must  first  meet  the  duty  devolving  upon  it  to  furnish  water 
that  is  fit  for  use,  and  then,  upon  proper  application,  the  Commis- 
sion will  grant  to  it  adequate  revenue,  considering  all  the  cir- 
cumstances in  the  case. 

It  is  therefore  the  opinion  of  the  Commission  that  the  com- 
plaint of  Thorn  against  the  company  should  be  sustained,  and 
the  company  is  directed,  within  ninety  days  from  this  date,  so  to 
equip  and  operate  its  plant  as  to  furnish  to  its  consumers  pure 
and  wholesome  water,  fit  for  use. 

Under  the  finding  of  the  Commission,  as  above  set  out,  it  is 
clear  that  the  application  of  the  Montgomery  Light  &  Water  Im- 
provement Company  for  an  increase  in  its  present  rates  must 
be  denied,  but  its  application  for  the  fixing  of  meter  rates,  no 
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meter  xates  being  at  the  present  in  existence  for  the  company, 
will  be  granted,  with  the  distinct  understanding,  however,  that 
such  rates  shall  not  go  into  effect  imtil  the  company  is  furnish- 
ing to  its  consumers  filtered  water,  of  a  character  fit  for  use, 

[3]  In  entering  upon  the  consideration  of  what  meter  rates 
should  be  fixed,  the  Commission  is  somewhat  at  a  loss  as  to  the 
fixing  the  same,  owing  to  the  insufficient  data  in  the  record  upon 
which  to  base  any  rates.  The  first  question  to  be  settled  is  the 
yalue  of  the  company's  plant  From  the  evidence  it  seems  to 
the  Commission  that  it  is  reasonable  to  fix  the  value  of  the  plant, 
as  at  present,  at  $15,000.  It  is  testified  to  and  undisputed  that 
to  eqidp  the  entire  plant  with  meters  and  install  them  properly 
would  cost  $7,102.20.  To  this  should  properly  be  added  a  sum 
for  working  capital,  which,  in  the  opinion  of  the  Commission, 
should  be  placed  at  $807.80,  making  a  total  value  of  the  plant, 
fully  equipped  with  meters,  of  $23,000. 

[4]  Upon  this  value  so  fixed  the  Commission  is  of  the  opinion 
that  an  allowance  for  return  to  the  investors,  under  the  conditions 
surrounding  this  plant,  of  7  per  cent,  should  be  fixed,  making  the 
sum  due  the  investors  on  this  item  $1,610. 

[5]  On  the  question  of  proper  allowance  for  depreciation,  the 
evidence  is  undisputed  that  this  is  a  poorly  constructed  plant,  and 
one  that  will  depreciate  very  rapidly.  The  mains  are  laid  with 
steel  pipe,  the  life  of  which  is  short  as  compared  with  cast-iron 
pipe,  and  the  Commission  has  arrived  at  the  conclusion  that  5 
per  cent  per  annimi  would  be  a  proper  allowance  for  the  depre- 
ciation, including,  however,  all  up-keep  and  repairs.  This  item 
will  amount  to  $1,150,  making  total  that  the  company  should  be 
allowed  to  earn  over  and  above  proper  expenses  of  $2,760. 

On  the  question  of  proper  expense,  the  Commission  is  of  the 
opinion  that  the  following  monthly  expense  is  sufficient  for  the 
running  of  the  company : 

Day  engineer  $60.00 

Lineman    » .'....  60.00 

Manager    60.00 

Fuel  75.00 

Taxes . . . .  21.35 

Chemicals • 120.00 

Incidentals 20.31 

Total    $416.66 

P.U.R.1916C. 


Digitized  by 


Google 


410  WEST  VIRGINIA  PUBLIC  SERVICE  COMMISSION. 

This  multiplied  by  12  would  make  the  annual  amount  neces- 
sary for  the  expense  of  running  the  company  $5^00.  We  have, 
then,  the  following  as  the  items  of  total  revenue  that  the  company 
should  be  allowed  to  earn  annually: 

Expense    $6,000.00 

Depreciation,  including  up-keep  and  repairs «..«....'   1,150.00 

Return  on  invesUnent 1,610.00 

Total 17,760.00 

From  the  list  of  the  company's  consumers,  and  the  best  esti- 
mates that  can  be  made  as  to  the  amount  of  water  that  would  be 
used  by  each,  the  following  meter  rates  will,  in  the  opinion  of 
the  Commission,  furnish  about  the  amount  of  revenue  that  the 
company  should  be  permitted  to  earn:* 

Monthly. 
Minimum  or  readiness  to  serve  charge,  with  consumption  of  1,500 

gallons    75^ 

Next    1,500  gallons  (per  1,000  gallons)    45^ 

Next    2,000  gallons  "  40^ 

Next     6,000  gallons  "  30^ 

Next    5,000  gallons  " 20^ 

Next    5,000  gallons  "  15^ 

Next  10,000  gallons  "  10# 

Next  20,000  gallons  "  8^ 

In  order  that  it  may  be  known  just  what  amount  these  rates 
will  furnish  to  the  company,  it  is  the  direction  of  the  Commission 
that  the  company  shall,  at  the  expiration  of  one  year  after  it  has 
installed  the  meters,  file  with  the  Commission  a  statement  of  its 
receipts  and  expenditures. 

An  order  will  be  entered  in  accordance  with  this  opinion. 

Dawson  and  Morgan,  Commissioners,  concur. 


ARIZONA  CORPORATION  COMMISSION. 

W.  R.  BERTRAM 

V. 

PACIFIC  GAS  &  ELECTRIC  COMPANY. 
[Informal  Complaint  1S9.] 

Commi8»iona  ^  Powers  ^  Misappropriation  of  service, 

1.  The  Arizona  Commission  cannot  pass  upon  the  question  whether 
a  public  utility  consumer  has  misappropriated  service. 
P.U.R.1916C. 
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Service '^DiscofUinnance^MisappropricUion  of  service. 

2.  Reasonable  belief  that  a  consumer  is  misappropriating  electricity 
justifies  discontinuance  of  that  service,  but  does  not  also  justify  cutting 
off  his  gas. 

Rates -^Electricity '^Misappropriation  of  current, 

3.  Payment  for  electricity  misappropriated  by  a  consumer  should 
be  based  on  the  average  bill  for  dwellings  having  the  same  number  of 
rooms  and  occupants,  and  not  upon  his  maximum  monthly  consumption. 

Service  —  Beoonnection  —  Fee  —  Bight  to  charge, 

4.  A  reconnection  lee  may  be  charged  for  dectricity,  but  not  for 
gas,  upon  restoring  both  services  which  were  cut  off  because  of  a  rea- 
sonable belief  that  the  consumer  had  misappropriated  electricity. 

[February  25,  1916.] 

Co^rpLAINT  by  W.  R.  Bertram  that  the  Pacific  Gas  &  Electric 
Company  has  cut  off  gas  and  electric  service.  It  being  found 
that  the  disconnection  was  made  because  of  the  company's  belief 
of  misappropriation  of  electricity  by  the  consumer,  it  was  or- 
dered that  gas  be  reconnected  forthwith  without  any  fee,  and 
that  electricity  be  reconnected  upon  payment  for  the  electricity 
and  of  a  reconnection  fee. 

Appearances :  0.  X,  Gust  for  complainant ;  H.  L.  Aller  for 
respondent. 

[1]  By  the  Commission:  January  21,  1916,  W.  E.  Bertram 
informally  complained  that  the  Pacific  Gas  &  Electric  Company 
had  disconnected  gas  and  electric  service  and  discontinued  serv- 
ing gas  and  electricity  at  his  residence.  No.  317  West  Portland 
street.  Phoenix,  on  or  about  December  2,  1915.  Complainant 
asked  that  the  reasons  for  discontinuance  of  these  utilities  be 
ascertained,  and  that  service  be  restored. 

Pursuant  to  notice,  a  hearing  was  held  on  January  28,  1916. 
Complainant  ha^  been  a  consimier  of  gas  and  electricity  at  his 
home  for  the  past  two  years,  and  states  that  he  has  paid  his  bilk 
promptly  as  rendered,  and  has  complied  with  respondent's  rules. 

Respondent  asserts  that,  on  account  of  the  erratic  or  irregular 
performance  of  complainant's  electric  meter,  and  the  small 
amount  of  currerrt;  recorded,  it  suspected  that  the  meter  or  wires 
had  been  tampered  with  for  the  purpose  of  under-recording  the 
amount  of  current  actually  consumed  in  complainant's  house.    ' 

From  the  testimony  of  officers  and  employees  of  respondent, 
it  appears  that,  throrugh  authority  of  a  search  warrant,  access  to 
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complainant's  house  -tvas  had  on  December  2,  1915,  and  an 
inspection  of  the  wires  in  the  garret  led  them  to  believe  recent 
changes  had  been  made,  from  which  they  concluded  that  current 
had  been  misappropriated,  although  no  irregularities  then 
existed. 

The  Commission  is  not  empowered  to  pass  upon  the  all^a- 
tions  of  public  service  corporations  as  to  misappro^priation  of 
service  by  consumers.  Such  matters  are  solely  within  the  juris- 
diction of  our  courts,  and  public  service  corporations  have  their 
remedy  in  these  tribunals. 

[2]  It  appears  that  soon  after  electric  service  had  been  dis- 
continued, complainant  was  deprived  of  gas.  Manager  for  re- 
spondent stated  that,  although  he  had  not  been  able  to  discover 
any  evidence  of  gas  having  been  taken  in  excess  of  the  amount 
paid  for,  he  has  a  right  to  discontinue  serving  gas  to  persons  he 
believes  may  be  pilfering  electricity.  We  believe  the  company 
erred  in  discontinuing  gas  service  under  these  conditions* 

A  public  service  corporation  is  fully  justified  in  discontinuing 
service  to  a  consumer  who  they  have  good'  reason  to  believe  may 
be  manipulating  meters  or  services  for  the  purpose  of  secur- 
ing a  greater  amount  of  service  than  is  being  paid  for.  From 
the  record,  we  must  conclude  that  the  company  in  this  instance 
was  justified  in  disconnecting  electric  current. 

[3]  It  appears  that  Mr.  Bertram  has  approached  the  com- 
pany two  or  three  times  in  an  effort  to  secure  an  adjustment  of 
existing  differences.  Kespondent  company  advised  Mr.  Bertram 
that  service  would  be  restored  if  he  would  pay  for  each  mouth 
during  the  years  1914  and  1915  a  sum  equal  to  the  maximum 
amount  consumed  in  any  month. 

The  record  shows  that  in  January,  1915,  fifty-one  kilowatt 
hours  were  used  and  that  a  bill  for  $5.10  was  paid.  The  com- 
pany contends  that  Mr.  Bertram  should  pay  $5.10  for  every 
month  that  electric  current  has  been  supplied  hiiii.  The  next 
highest  bill  paid  by  Mr.  Bertram  was  $2.10  for  February,  1915. 
Bills  of  $1.90  were  paid  for  the  month  of  February  and  the 
month  of  October,  1914.  For  the  seventeen  month  period, 
February,  1914,  to  June,  1915,  we  note  the  minimum  bill  of  $1 
was  paid  for  eight  months,  and  for  the  remaining  five  months 
bills  ranging  from  $1.10  to  $1.60  were  rendered  and  paid. 
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The  company  provides  in  its  printed  '^utes  and  Kegulations,'' 
by  rule  Na  9 :  "If  the  seal  of  a  meter  is  broken  or  in  case  the 
meter  fails  to  register  correctly,  from  any  cause,  the  consumer 
shall  pay  an  amount  estimated  from  the  records  of  his  use  and 
other  proper  data," 

The  statement  of  the  monthly  bills  paid  during  the  two-year 
period  referred  to  above  shows  that  in  August  Mr.  Bertram's 
house  was  closed,  and  that  no  electricity  was  used,  the  $1  mini- 
mum charge  having  been  paid. 

Mr.  Bertram's  house  contains  five  rooms,  and  his  family  con- 
sists of  himself  and  his  wife  only.  He  states  that  his  house  has 
not  always  been  occupied  qo^tinuously,  as  his  business  sometimes 
calls  him  out  of  town,  during  which  time  his  house  is  closed. 

We  believe  the  parties  in  interest  should  adjust  the  matter  of 
electric  consumption  under  the  provisions  of  the  company's  rule 
above  quoted.  We  note  that  the  average  monthly  bill  paid  by 
complainant  for  the  seventeen  months  covered  by  the  statement 
filed  was  $1.53  pear  month.  We  undetrstand  the  average* bill  for 
five-room  cottages  occupied  by  two  people  in  Phoenix  to  be  about 
$2  per  month.  If  the  average  exceeds  $2,  it  seems  to  us  a  fair 
adjustment  of  the  differences  that  exist  here  would  be  for  the 
company  to  render  a  bill  to  Mr.  Bertram  based  on  a  fair  average 
consumption  by  small  families  occupying  five^oom  houses,  and 
that  upon  the  payment  of  auch  bill  by  Mr.  Bertram,  together  with 
the  usual  charge  for  d.isconnection,  the  service  should  be  restored. 

[4]  As  previously  stated,  respondent  was  not  justified  in  dis-  < 
continuing  gas  service,  and  gas  service  should  be  reinstated  forth- 
with.    An  order  will  be  entered  accordingly. 

ORDER. 

1.  Respondent,  Pacific  Gas  &  Electric  Company,  is  hereby 
notified  and  r^uired  to  submit  to  Mr.  W.  R.  Bertram  of  Phoenix, 
on  or  before  March  1,  1916,  a  statement  or  bill  for  electric  cur* 
rent  supplied  to  said  Bertram,  based  upon  the  average  bills  of 
electric  consumers  in  Phoenix  occupying  fivie-room  houses.  A 
copy  of  this  bill  or  statement  shall  be  furnished  to  this  Commis- 
sion; and 

It  is  further  ordered : 

2.  That,  upon  payment  of  the  bill  described  in  paragraph  1 
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hereof,  together  with  proper  reooimeetion  fee,  Pacific  Gas  & 
Electric  Company  will  forthwith  reconnect  th6  premises  of  W. 
R.  Bertram  and  serve  the  said  Bertram  with  electric  current 
under  the  rates  and  schedules  filed  with  this  Commission ;  and 

It  is  further  ordered : 

9.  That  Pacific  Qas  &  Electric  Company  forthwith  reconnect 
its  gas  mains  and  serve  W.  B.  Bertram  with  gas  at  the  rates 
filed  with  this  Commission,  without  penalty  for  reconnection. 


DISTRICT  OP  COLUMBIA  PUBLIC  UTILITIES  COMMISSION. 

RE  AMENDMENT  OF  RULES  OP  PROCEDURE. 
[P.  U.  C.  No.  1916/1;  Order  No.  178.] 

Rates '^  Rules  of  procedure '^  Filing  changes  and  revision  in  rates. 

Rules  of  procedure  for  utilities  operating  in  the  District  of  Colum- 
bia g<^reming  the  filing  of  rates  and  tariffs  and  changes  and  revisions 
thereof  were  adopted  by  the  Commission. 

[March  8,  1916.] 

Ordbb  adopting  rules  for  filing,  changing,  and  revising  rates. 

By  the  Commission:  Ordered  that  the  rules  of  procedure 
attached  to  and  made  a  part  of  order  No.  171  of  this  Commis- 
sion he,  and  the  same  are  herehy,  amended  by  the  addition  there- 
to, after  §  18,  of  the  following: 

Filing  of  Rates  and  Tariffs^ 

19.  Each  public  utility  shall  file  with  the  Commission  sched- 
ules showing  all  rates,  tolls,  and  charges  which  are  in  effect  at 
the  date  of  filing,  and  all  rules  and  r^ulations  that  in  any  man- 
ner affect  the  rates  charged,  or  to  be  charged  for  any  seiVice, 
such  schedules  to  be  printed  or  typewritten  upon  blank  forms  to 
be  furnished  by  the  Commission  and  to  be  filed  in  triplicate. 

Each  schedule  and  each  rule,  regulation,  special  clause,  or 
rider  of  a  schedule  shall  be  nxunbered  or  lettered  to  permit  ready 
reference. 

When  any  rate,  tariff,  or  rules  and  regulations  affecting  any 
rate  or  tariff,  of  any  public  utility,  are  changed,  the  utility  shall 
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file  with  the  Commiseiwi  within  ten  days  after  receipt  by  it  of 
the  order  or  penoission  tx^make  sxich  change  a  revision  of  all  the 
schedules  affected,  such  revisions  to  be  filed  in  triplicate  and  on 
forms  as  provided  above,  and  in  such  a  manner  that  an  entire 
sheet  may  be  substituted  in  the  files  of  the  Commission  for  each 
sheet  on  which  auy  diauge  is  made.  In  cases  involving  a  change 
in  the  sheets  on  file,  new  sheets  shall  be  substituted  for  such 
sheets,  ^nd  on  these,  new  sheetfs  shall  appear  the  following  in  the 
upper  ri^t  hand  comer:   ^*(lst)  Kevision  of  Sheet  No.  (1)." 


HJilNOIS  PUBtilC  UTIIiITI£S  0OMMI6SION. 

EE  OLIVET  TELEPHONE  COMPANY. 

[No.  414S.] 

Monopoly  and  competition  —  Telephonea  —  Invasion  of  occupied  terri^ 
tory, 

A  telephone  company  wlU  not  be  permitted  to  enter  a  small  town 
already  served,  although  only  six  telephones  are  installed,  where  there 
is  no  complaint  as  to  rates,  services,  or  facilities  of  the  existing  com- 
pany, iH^ich  ifl  able  and  wiUing  to  serve  aU  applicants,  and  where  the 
proposed  i^stem  would  be  a  partial  duplicatiim  of  the  other. 

ITdijruary  17,  1W6.] 

Application  of  the  Olivet  Telephone  Company  for  a  certifi- 
cate of  convenience  and  necessity  to  construct  and  operate  a 
telephone  system  in  the  town  of  Olivet  and  vicinity;  dismissed. 

By  the  Commission :  The  application  in  this  case  as  amended 
sets  forth  that  the  Olivet  Telephone  Company  is  a  corporation, 
and  that  it  desires  to  construct,  maintain,  and  operate  a  tele- 
phone system  in  the  town  of  Olivet,  Vermilion  county,  Illinois, 
and  vicinity.  This  application  was  accompanied  by  a  petition 
bearing  thirteen  signatures  of  persons  purporting  to  be  residents 
and  property  owners  of  Olivet  and  vicinity,  who  joined  in  the 
request  that  the  amplication  of  the  telephone  company  be  granted. 

The  Vermilion  County  Telephone  Company,  wifli  headquar- 
ters at  Danville,  lUinoia,  objected  to  the  granting  of  the  appli- 
cation. 
^Hearings  were  held  before  the  Conunission  at  Springfield  on 
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September  22,  1915,  and  October  5,  1915.  H.  S.  Hester  ap- 
peared for  the  petitioner,  the  Olivet  Telephone  Company;  and 
Ben  B,  Boynton,  attorney,  appeared  for  the  objector,  the  Ver- 
milion County  Telephone  Company. 

It  appears  that  Olivet  is  an  unincorporated  town  with  a  popu- 
lation of  about  250,  located  on  the  line  of  the  Illinois  Traction 
System  about  midway  between  Georgetown  and  Ridge  Farm  in 
Vermilion  county,  Illinois.  In  addition  to  the  residences  in  the 
town  there  are  two  stores,  a  church,  and  a  school  called  the 
"Illinois  Holiness  University.*' 

The  evidence  further  shows  that  at  the  present  time  the  Ver- 
milion County  Telephone  Company,  objector  herein,  owns  and 
operates  a  general  telephone  system  in  the  tefrritory  in  question ; 
that  it  operates  a  telephone  exchange  at  Georgetown  and  also 
one  at  Ridge  Farm,  each  of  said  towns  being  about  2 J  tniles  from 
Olivet.  Said  objector  also  owns  and  operates  rural  lines,  con- 
sisting of  metallic  circuits  extending  out  in  various  directions 
from  its  Georgetown  and  Ridge  Farm  exchanges.  Several  of 
these  rural  lines  are  located  in  Olivet  and  the  immediate  vicinity 
thereof.  At  the  present  time  there  are  six  telephone  subscribers 
at  Olivet  connected  with  the  rural  lines  of  the  objeotor.  In  ad- 
dition to  this  service,  the  objector  has  also  extended  its  toll  lines 
into  Olivet,  and  furnishes  toll  service  to  the  town. 

The  objector  contends  that  it  is  already  in  the  field  and  is 
furnishing  telephone  service  in  the  territory  in  question;  that 
it  is  ready  and  willing  and  able  to  furnish  local  and  long-distance 
telephone  service  to  the  inhabitants  of  Olivet  and  vicinity  through 
its  Georgetown  and  its  Ridge  Farm  exchanges;  diet  there  had 
been  no  complaint  as  to  its  service  or  facilities,  and  that  there 
is  no  necessity  for  the  construction  of  another  telephone  system 
in  Olivet. 

On  the  other  hand,  the  petitioner  contends  that  at  the  present 
there  is  really  no  telephone  service  in  the  town  of  Olivet;  that 
with  only  six  telephones  installed,  telephonic  oommumeation 
between  the  residents  of  the  town  is  so  limited  at  to  be  practically 
worthless.  If  this  be  oonceded  to  be  true,  it  does  not  necessarily 
follow  that  the  proper  solution  of  the  situation  is  the  granting 
of  a  certificate  of  convenience  and  necessity  to  another  company, 
especially  where  it  appears,  as  is  shown  by  the  record  in  this 
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case,  that  there  already  is  one  oompiEinj  in  {he  field  that  is  able 
to  supply  telephone  service  to  all  the  inhabitants  of  the  town  and 
vicinity  who  may  apply  therefor. 

The  general  policy  of  this  Commission  on  this  question,  as 
declared  at  an  early  date,  and  which  has  been  adhered  to  in 
cases  similar  to  the  one  now  under  consideration,  is  that  it  will 
not  grant  a  certificate  of  convenience  and  necessity  to  a  telephone 
company  to  construct  and  operate  a  telephone  system  in  a  city, 
village,  or  community  which  is  already  being  furnished  with 
adequate  telephone  service  at  reasonable  rates.  Applying  this 
principle  to  the  present  case^  it  appears  that  the  town  of  Olivet 
and  vicinity  is  already  being  served  by  the  Vermilion  County 
Telephone  Company,  and  that  there  has  been  no  complaint  either 
as  to  the  rates,  service^  or  facilities  of  said  company;  that  the 
latter  company  is  able  and  willing  to  furnish  telephone  service 
to  all  residents  of  the  territory  in  question  who  may  apply  for 
such  service,  and  that  the  construction  of  the  tel^hone  system 
as  proposed  by  the  petitioner  would  result  in  a  duplication  in 
part  of  the  system  and  service  of  the  objector. 

From  a  careful  consideration  of  all  the  facts  and  circum- 
stances shown  by  the  record  in  this  case,  we  have  reached  the 
conclusion  that  public  convenience  and  necessity  do  not  require 
the  construction  and  operation  by  the  petitioner  of  a  telephone 
system  in  the  town  of  Olivet  and  vicinity,  and  that  the  applica- 
tion in  this  case  should  be  dismissed. 

It  is  therefore  ordered  that  the  application  of  the  Olivet  Tele- 
phone  Company  for  a  certificate  of  convenience  and  necessity  to 
construct  and  operate  a  telephone  system  in  the  town  of  Olivet, 
Vermilion  County,  Illinois,  and  vicinity,  be  and  the  same  is 
hereby  dismissed. 

By  order  of  the  Commission  this  17ih  day  of  February,  1916. 
Dated  at  Springfield,  Illinois. 

Note. — ^Monopoly  and  competition. 

Arizona,— In  Ee  Anguis,  Docket  No.  289,  Feb.  8,  1916,  the  Ari- 
zona Commission,  in  dismissing  an  application  for  a  certificate  to 
construct  a  telephone  line  into  occupied  territory,  said:  "Better- 
ment of  service  and  reduction  of  rates  cannot  be  reached  under  com- 
l»etitive  conditions  where  regulation  is  properly  enforced.  Duplica- 
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lion  of  investments  must  ne(^es8arily  result  in  higher  rates  to  the 
public,  and,  in  the  case  of  telephone  service,  dual  systems  impose 
burdens  upon  the  public  in  requiring  the  public  desiring  to  reach 
all  telephone  subscribers  to  have  to  pay  for  two  telephones.  Much 
can  be  said  against,  and  little,  if  anything,  in  support  of,  dual  tele- 
phone systems." 

California. — In  Re  Great  Western  Power  Co.  Decision  No.  2904^ 
Application  No.  1887,  Nov.  18,  1915,  the  California  Commission 
held  that  present  or  future  public  convenience  and  necessity  did  not 
require  the  granting  of  a  certificate  for  the  extension  of  an  electric 
transmission  line  to  Crockett  to  serve  the  Western  Orain  &  Sugar 
Products  Company  which  was  located  in  the  territory  then  served 
by  the  Pacific  Oas  &  Electric  Company,  where  the  franchise  of 
applicant  to  serve  that  territory  had  lapsed,  the  proposed  extension 
would  be  along  streets  served  by  the  Pacific  Gas  &  Electric  Com- 
pany, resulting  in  a  duplication  of  lines,  the  contract  under  which 
it  was  proposed  to  serve  the  Western  Grain  &  Products  Company  was 
at  the  same  rate  filed  by  the  Pacific  Gas  &  Electric  Company  which 
was  ready  and  willing  to  serve,  no  complaint  of  tiie  service  of  the 
Pacific  Gas  &  Electric  Company  had  been  made,  and  it  was  appar- 
ent that  it  was  the  policy  of  applicant  to  serve  a  few  isolated  large 
power  consumers  in  the  general  territory,  tending  conclusively  to 
prove  that  it  had  not  held  itself  out  to  serve  the  general  public,  but 
contented  itself  with  taking  the  cream  of  the  business,  and  that  it 
did  not  ask  for  the  right  to  serve  the  district  in  general,  but  in 
reality  to  take  a  large  ccmsumer  from  .a  competing  company. 

Illinois.— In  Aledo  v.  People's  Teleph.  Co.  No.  3776,  Dec.  9,  1915, 
the  Illinois  Commission  said :  "There  has  developed,  in  recent  years, 
in  connection  with  the  passage  of  laws  providing  for  the  regulation 
and  control  of  public  utilities,  the  doctrine  of  regulation  as  opposed 
to  competition;  the  old  theory  being,  of  course,  that  competition  is 
the  life  of  trade ;  and  the  new  theory,  that  there  is  such  a  thing  as 
a  natural  monopoly.  And  it  is  recognized  that  regulation  and  com- 
petition do  not  go  together,  because  regulation  means  the  establish- 
ing of  standards  and  requiring  all  utilities  to  maintain  such  stand- 
ards, while  competition  means  the  establishing  of  no  standards  except 
such  as  can  be  maintained  under  competitive  conditions.^' 

New  Jersey. — In  Delaware,  District  No.  2  v.  Yantacaw  Water 
Co.  Feb.  7,  1916,  the  New  Jersey  Commission  said  that  it  would 
look  favorably  upon  the  entrance  into  the  field  of  any  other  water 
company  having  the  necessary  legal  right  to  do  so  with  whom  the 
water  commissioners  might  contract,  where  the  existing  company 
had  failed  to  furnish  safe,  adequate,  and  proper  service,  and  to  keep 
and  maintain  its  property  and  equipment  in  such  condition  as  to 
enable  it  to  do  so,  in  spite  of  liumerous  complaints  and  the  order  of 
the  Commission. 
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Wisconsin. — In  Ee  Oregon  Teleph.  Co.  Jan.  24,  1916,  an  order 
was  made  directing  the  Oregon  Telephone  Company  to  extend  its 
telephone  lines  for  the  service  of  residents  residing  in  the  territory 
occupied  by  the  Mt.  Vemon  Telephone  Company,  where  no  objec- 
tion was  made  by  the  Mt  Vemon  Telephone  Company,  and  such 
an  order  would  make  it  unnecessary  for  the  Oregon  Telephone  Com- 
pany to  file  notice  under  the  antiduplication  law,  A  petition  for 
an  order  requiring  extension  of  service  to  other  applicants  in  the 
territory  of  the  Mt.  Vemon  Telephone  Company  was  denied  where, 
in  order  to  extend  its  service  to  such  parties,  the  Oregon  Telephone 
Company  would  have  to  constmct  its  lines  over  a  railroad  at  a  con- 
siderable cost,  and  the  Mt.  Vernon  Telephone  Company  was  willing 
to  extend  its  lines  for  such  service,  and  no  testimony  was  offered  to 
mdicate  whether  connection  with  the  Oregon  or  Mt.  Vemon  Com- 
pany would  be  more  convenient  to  applicants. 


INDIANA  PUBIilC  SERVICE  COMMISSION. 

EE  ELKHART  GAS  &  FUEL  COMPANY. 

[No.  1966.] 

Service  —  Metera  —  Method  of  reading, 

A  gas  company  was  authorized  to  adopt  a  plan  of  "continuous 
meter  reading"  whereby  the  territory  served  was  divided  into  twenty- 
five  districts,  the  meters  of  a  separate  district  to  be  read  each  working 
day,  the  bills  to  be  submitted  the  following  day,  and  to  be  paid  within 
ten  days. 

[March  10,  1016.] 

Appi^ication  of  the  Elkhart  Gas  &  Fuel  Company  for  per- 
mission to  adopt  "continuous  gas  meter  readings^'  in  Elkhart; 
granted. 

By  the  Commission:  Comes  now  J.  A.  Patten,  manager  of 
the  Elkhart  Gas  &  Fuel  Company,  and  represents  and  shows  that 
it  is  the  desire  of  said  company  to  be  permitted  to  adopt  what 
is  known  as  "continuous  meter  reading"  in  the  city  of  Elkhart, 
by  providing  a  plan  whereby  said  city  shall  be  divided  into 
twenty-five  districts,  and  requiring  the  meters  of  a  separate  dis- 
trict to  be  read  each  day  during  the  twenty-five  working  days  of 
the  month,  the  bills  to  be  submitted  for  the  given  district  to  the 
patrons  on  the  following  day,  allowing  in  each  instance  ten  days 
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from  the  delivery  of  the  bill  for  the  patron  to  take  advantage  of 
the  discount  allowed  for  the  prompt  payment  thereof. 

It  is  further  averred  that  the  adoption  of  this  method  will 
enable  the  company  to  read  its  meters  and  distribute  its  bills 
in  such' manner  as  to  avoid  rush  and  mistakes  incident  thereto, 
as  under  the  present  system  the  meters  are  read  between  the  25th 
and  28  th  of  each  month,  and  it  will  not  be  necessary  to  take 
employees  from  one  department  to  complete  meter  reading  within 
the  limited  time  in  which  this  work  is  now  done.  After  the  first 
month's  reading  all  of  the  bills  will  be  for  a  period  of  one  month, 
and  the  same  as  now  except  that  some  of  the  patrons  will  be 
receiving  their  bills  each  working  day  during  the  month. 

And  the  Commission  having  the  matter  imder  consideration 
grants  the  prayer  of  the  petition  and  authorizes  said  company  to 
employ  the  system  of  "continuous  meter  reading"  as  herein  set 
out. 

It  is,  therefore,  ord^ed  that  the  Elkhart  Gas  &  Fuel  Company 
is  hereby  authorized  in  the  city  of  Elkhart,  Indiana,  to  divide 
said  city  supplied  by  it  with  gas  for  fuel  and  light  purposes,  into 
twenty-five  districts  or  divisions,  and  that  it  may  each  day  read 
the  meters  in  one  of  said  districts  or  divisions  until  all  are 
read,  and  that  the  bills  so  ascertained  shall  be  submitted  to  the 
patrons  on  the  day  following  the  reading  of  their  meters  with 
the  privilege  of  the  present  rate  of  discoimt  for  the  prompt  pay- 
ment of  their  bills  within  ten  days  after  the  receipt  of  the  same. 

It  is  further  ordered  that  said  company  may  put  said  system 
of  meter  reading  into  effect  as  of  the  date  of  April  1,  1916. 


INDIANA  PUBLIC  SERVICE  COMMISSION. 

EE  MISHAWAKA  WATERWORKS  COMPANT. 

[No.  2046.1 

Service  —  Water  meters  —  Cash  deposit  —  Bate  of  interest. 

Six  per  cent  interest  on  water-meter  deposits  is  ezoessive. 

[Maroh  10,  1916.] 

Petition  of  Mishawaka  Waterworks  Company  for  authority 
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to  increase  rate  of  interest  on  meter  deposits  from  4  per  cent 
to  6  per  cent;  denied. 

By  the  Commission:  On  January  13,  1916,  the  city  of 
Mishawaka,  Indiana,  by  its  clerk,  Jos.  de  Lorenzi,  filed  with 
the  Public  Service  Commission  the  following  petition : 

f  Mishawaka,  Indiana,  Jan.  12,  1916. 

Public  Service  Conmiission, 

Indianapolis,  Indiana. 
Gentlemen: — 

At  a  regular  meeting  of  the  board  of  public  works  held  Decem- 
ber 20,  1915,  which  meeting  is  recorded  on  page  672,  record 
No.  1,  it  was  regularly  moved  and  seconded  that  all  water-meter 
deposits  draw  6  per  cent  interest  from  January  1,  1916.  Said 
interest  is  to  be  granted  annually  upon  July  invoices.  This  rule 
was  adopted  by  the  unanimous  vote  of  the  board  of  public  works, 
and  simply  amends  a  previous  rule  whereby  the  interest  on  water- 
meter  deposits  was  four  per  cent  (4%)  instead  of  six  per  cent 
(6%).  We  are  submitting  this  for  your  confirmation. 
Thanking  you  in  advance  I  am 

Yours  very  truly, 

Jos.  de  Lorenzi, 

Clerk  of  the  Board. 

The  Public  Service  Commission,  having  the  above-entitled 
cause  under  consideration,  finds  that  6  per  cent  interest  is  an 
excessive,  unreasonable,  and  unjust  amount  of  interest  to  be  paid 
on  meter  deposits. 

It  is  therefore  ordered  by  the  Public  Service  Conmiission  that 
the  petition  in  the  above-entitled  cause  be,  and  the  same  is  here 
nowj  denied. 


KANSAS  PUBLIC  UTILITIES  COMMISSION". 

RE  CBNTRALIA  TELEPHONE  COMPANY. 

[Docket  No  1187.1 

Procedure  —  Notice  of  Uearing  —  When  not  required, 

1.  The  Kansas  statute  requiring  thirty  days'  notice  of  hearing  need 
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not  be  complied  with  upon  complaint  as  to  inadequate  telephone  serrice^ 
where  nothing  will  be  required  of  the  utility  in  excess  of  its  legal  duties. 
Service  «-  Telephone  —  NonsuhBcriher, 

2.  Telephone  service  can  be  denied  to  a  nonsubscriber. 
Bates  —  Telephone  —  Classification, 

3.  The  use,  and  not  the  location,  of  a  telephone,  must  decide  its 
classification  as  residential  or  business. 

[February  21,  1916.] 

Complaint  by  patrons  of  the  service  of  the  Centralia  Tele- 
phone Company.  The  plant  was  in  a  condition  to  give  fairly 
good  service  if  properly  maintained,  and  many  of  the  complaints 
were  of  a  trivial  nature,  but  discourtesy,  improper  language, 
threat  of  poor  service  to  a  patron  competing  with  the  owner,  and 
^'listening  in*'  were  condemned,  it  being  stated  that  an  order 
would  be  passed  accordingly. 

Appearances :  C.  H.  Herold  for  complainants ;  R.  M.  Emery 
for  the  Centralia  Telephone  Company. 

By  Kinkel,  Commissioner:  This  hearing  and  investigation 
were  had  on  the  petition  of  some  seventy  subscribers  of  the 
respondent  company  (hereinafter  referred  to  as  the  telephone 
utility),  after  an  ineffectual  effort  had  been  made  to  adjust  mat- 
ters complained  of  through  the  medium  of  correspondence. 

Prior  to  the  hearing,  a  personal  inspection  of  the  plant,  and 
service  rendered  by  it,  was  made  by  the  Commission  through  its 
telephone  engineer.  The  report  submitted  to  the  Commission  by 
its  engineer  was  very  complete,  and,  so  far  as  shown  by  the  tests 
made  by  him,  the  service  was  found  reasonably  satisfactory. 
Test  calls  were  answered  by  central  operator  in  from  3  to  5 
seconds.  No  irregularities  were  noted  in  the  service  with 
respect  to  failure  to  ring  the  number  called  for  by  reporting  the 
lines  busy  without  occasion.  Operators  seemed  to  supervise  calls 
fairly  well. 

The  toll  business  seemed  to  be  slighted  to  some  extent,  due 
to  the  fact  that  only  one  operator  is  on  duty  at  a  time,  but  as 
the  calling  rate  in  Centralia  seems  to  be  very  low,  one  operator 
should  be  able  to  handle  the  business  in  a  satisfactory  manner. 

The  plant  and  equipment  were  reported  as  being  average  for 
a  small  exchange.  The  subscribers'  equipment  was  all  reported 
to  be  in  fair  condition.     The  plant  as  a  whole  is  said  to  be  in 
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such  condition  as  to  be  able  to  give  fairly  good  service  if  prop- 
erly maintained^  and  there  should  not  be  a  very  large  number 
of  cases  of  trouble. 

At  the  time  of  the  hearing,  the  testimony  of  twenty-two  wit- 
nesses was  taken,  and  the  statements  herein  made  are  based  on 
that  testimony. 

[1]  At  the  conmiencement  of  the  hearing,  counsel  for  both 
complainants  and  respondent  raised  the  question  as  to  proper 
notice  having  been  given  of  the  hearing.  The  Oonmiission  holds 
that  the  hearing  was  held  in  consequence  of  certain  complaints 
that  had  been  made,  alleging  failure  to  render  efficient  and  suffi- 
cient service  and  complaining  of  certain  irregularities  in  the 
service.  Any  order  which  the  Oonmiission  might  make  would 
be  merely  an  affirmance  of  what  the  law  requires  of  a  utility, 
namely,  the  furnishing  of  efficient  and  sufficient  service  witiiout 
discrimination,  and  that,  tiierefore,  the  statute  requiring  thirty 
days'  notice  to  be  given  applies  only  in  those  cases  where  some 
additional  burden  is  to  be  placed  upon  the  utility  to  be  aflFected 
by  the  notice. 

Many  of  the  complaints  t^tified  to  were  of  a  trivial  character. 
These  naturally  become  prominent  in  all  cases  where  irregulari- 
ties exist  in  the  management  and  operation  of  a  telephone  utility. 
The  human  element  involved  in  the  use  and  operation  of  a  tele- 
phone utility  affects  so  large  a  portion  of  the  business  that,  in 
order  to  enable  the  operators  of  the  property  to  furnish  the  best 
service  and  for  the  public  to  receive  the  same,  it  becomes  neces- 
sary to  recognize  the  fact  that  there  exists  a  mutual  obligatioa 
on  the  part  of  each  toward  the  other. 

The  owner  and  operator  of  a  telephone  utility  should  treat 
the  public  with  the  highest  degree  of  business  courtesy  and  con- 
sideration. On  the  other  hand,  the  patron  should  avoid  the  use 
of  irritating  language,  and  thereby  assist  in  rendering  efficient 
service,  and  not  retard  it. 

The  use  of  profane,  vulgar,  or  obscene  language  over  a  tele- 
phone wire,  by  either  operator  or  patron,  is  inexcusable  and  un- 
lawful. This  Commission  has  heretofore  expressed  itself  in  a 
vigorous  manner  on  the  question  of  the  use  of  this  sort  of  lan- 
guage by  the  public,  and  has  authorized  a  telephone  utility  to 
discontinue  its  service  to  patrons  guilty  of  this  flagrant  and  out- 
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rageous  practice.  On  the  other  hand,  the  owner  or  operator  of 
a  telephone  utility  who -resorts  to  the  use  of  this  sort  of  lanr 
guage  is  flagrantly  and  malignantly  outraging  all  of  the  ethics 
of  the  business^  and  should  not  only  be  criticized,  but  all  the 
power  of  the  law  should  be  invoked  to  punish  such  owner  or 
operator  and  also  to  prevent  the  use  of  such  language. 

It  is  altogether  out  of  the  province  of  the  owner  of  a  telephone 
utility  as  such  to  attempt  to  supervise  or  r^ulate  the  morals  or 
business  of  its  patrons,  so  long  as  such  patron  does  not  att^npt 
to  use  the  property  of  the  utility  for  unlawful  purposes  or  in  an 
unlawful  manner. 

The  owner  of  a  telephone  utility  who  threatens  a  subscriber 
with  poor  service  in  event  such  subscriber  enters  into  a  line  of 
business  in  which  such  owner  happens  to  be  ako  interested  is 
acting  in  an  improper  and  unlawful  manner,  and  subjects  him- 
self to  the  severest  kind  of  criticism. 

The  practice  of  "listening  in"  on  a  wire  by  an  operator,  except 
for  the  purpose  of  necessary  and  proper  supervision,  or  by  a 
patron  on  party  lines,  unless  such  patron  has  immediate  and 
legitimate  use  of  said  line,  is  inexcusable  and  usually  produces 
well-founded  complaints,  and  should  therefore  be  positively  pro- 
hibited. 

[2]  A  nonsubscriber  of  a  telephone  utility  has  no  moral  or 
legal  right  to  use  its  service  without  compensation,  and  such 
utility  is  acting  entirely  within  its  rights  when  it  denies  a  non- 
subscriber  its  service.  On  the  other  hand,  it  should  be  recognized 
that  as  a  general  proposition  the  very  nature  of  a  telephone  busi- 
ness is  such  as  involves  a  reasonable  use  of  its  service  without 
compensation.  When  a  subscriber  of  a  telephone  utility  calls 
another  subscriber  and  asks  that  a  washerwoman  who  happens  to 
live  nearby  be  called  to  the  telephone,  the  utility  is  acting  en- 
tirely within  its  legal  rights  to  refuse  service  to  such  washer- 
woman. 

However,  it  must  be  said  that  if  the  revenue  of  a  telephone 
utility  is  sufficient  to  enable  it  to  furnish  said  service  indiscrimi- 
nately and  without  charge,  and  it  refuses  to  do  so,  it  would  be 
following  a  very  short-sighted  business  policy  which  would  caU 
forth  both  opposition  and  condemnation  from  its  subscribers. 

[3]  The  proper  classification  of  telephone  service  depends  en- 
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tirely  upon  the  tise  of  the  telephone^  and  not  upon  its  location. 
A  telephone  in  a  dwelling  house  where  the  principal  occupation 
of  the  subscriber  is  that  of  a  housewife,  who  does  a  dressmaking 
business  as  an  incidental  occupation  to  assist  in  the  maintenance 
of  the  home  and  f  amily,  should  be  classified  as  a  dwelling-house 
telephone.  On  the  other  hand,  a  telephone  located  in  a  dwelling 
in  which  someone  is  conducting  a  dressmaking  business  as  a 
principal  occupation,  and  as  a  separate  and  distinct  business, 
should  be  classed  as  a  business  telephone. 

A  physician,  dentist,  photographer,  or  member  of  any  similar 
profession  or  occupation,  conducting  his  principal  business  or 
profession  in  a  dwelling  house,  should  pay  the  business  rate  for 
telephone  service.  A  telephone  in  the  dwelling  house  of  a  black- 
smith, whose  shop  is  located  four  blocks  from  such  dwelling,  and 
it  appearing  that  the  use  of  such  telephone  is  primarily  limited  to 
dwelling-house  service,  should  be  classified  as  a  dwelling-house 
telephone.  But,  when  the  dwelling  house  of  a  blacksmith  is 
located  only  a  few  feet  from  his  shop,  and  such  blacksmith  makes 
a  practice  of  leaving  his  shop  and  going  to  the  telephone,  the 
telephone  being  in  fact  substantially  used  for  business  purposes, 
such  telephone  should  be  classified  as  a  business  telephone,  and 
should  pay  the  business  rate. 

It  would  seem  that  a  fair  and  reasonable  interpretation  of  the 
rule  hereinbefore  expressed,  namely,  that  the  use  of  a  telephone, 
and  not  its  location,  must  decide  its  classification,  should  be  a 
comparatively  easy  matter. 

The  complainants  in  this  case  also  ask  that  Sunday  service  be 
afforded  them  by  respondent ;  that  is  to  say,  that  the  same  serv- 
ice be  furnished  on  Sundays  as  is  furnished  on  other  days.  The 
Commission  is  informed  that  the  respondent  company  acceded 
to  this  request,  and  is  now  furnishing  continuous  service  to  its 
patrons. 

The  law  specifically  empowers  this  Commission  to  require  all 
public  utilities  governed  by  the  provisions  of  the  act  creating  the 
Commission  to  maintain  "reasonably  sufficient  and  efficient  serv- 
ice." It  also  declares  "every  unjust  or  unreasonably  discrimina- 
tory or  unduly  preferential  rule  or  regulation"  to  be  unlawful 
and  void.  (Section  10,  chapter  238,  Laws  of  1911.)  These 
are  primal  and  fundamental  obligations  resting  upon  the  tdie- 
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phone  utility,  respondent  herein.  In  view  of  the  testimony 
submitted  in  this  case,  the  Commission's  findings  are  included 
in  the  statutory  obligations  herein  referred  to,  and  an  order  will 
issue  accordingly. 

Joseph  L.  Bristow^  John  M.  Kinkel,  0.  A.  Foley,  Commis- 
sionersb 


I9BW  HAMPSHIRB  PVBIilO  SERVIOE  OOBfMTSSION. 

BE  BOSTON  &  MAINE  RAILEOAD. 

[D-321.1 

CHroB9ings  —  BaUroads  —  Jurisdicion  »  Whistling    poaU  —  Tarying 
statutory  location. 

1.  A  CommiBsion  cannot  authorize  a  railroad  to  vary  the  statutory 
location  of  whistling  posts  at  a  highway  grade  crossing,  under  a  statute 
(Pub.  Stat.  chap.  159,  |  6)  limiting  its  authority  to  the  entire  aboli- 
tion of  whistling  at  such  crossings,  although  such  Tariance  will  afford 
as  much  protection  as  whistling  at  the  statutory  distance. 

Crossings  —  Railroads  —  Jurisdiction  —  WhistUng     posts  —  Private 
crossings, 

2.  No  order  from  a  Commission  is  necessary  for  the  location  of 
whistling  posts  at  a  different  distance  from  private  railroad  crossings 
than  is  prescribed  by  a  statute  regulating  highway  crossings. 

[February  8,  1916.] 

Petition  by  the  Boston  &  Maine  Railroad  for  anthority  to 
locate  whistling  posts  for  certain  crossings  in  Tilton  at  distance 
therefrom  other  than  prescribed  by  statute ;  dismissed  for  want  of 
jurisdiction. 

[1,2']  Gunnison,  Commissioner:  This  is  a  petition  by  the 
Boston  &  Maine  Railroad  for  authority  to  discontinue  whistling 
at  certain  highway  crossings  in  Tilton. 

It  appears  that  there  are  four  crossings  in  the  towns  of  Tilton 
and  Norlhfield,  where  the  whistling  posts  are  not  the  statutory 
distance  of  80  rods  from  the  crossings,  being  in  some  instances 
more  and  some  less  than  the  80  rods.  The  real  purpose  of  this 
petition  is  to  have  legalized  the  practice  of  the  railroad  to  blow 
the  warning  whistle  when  nearer  or  farther  than  80  rods  from 
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the  crossing.  The  only  authority  the  Public  Service  Commis- 
sion has  in  the  matter  is  that  conferred  upon  the  B^ilroad  Oom- 
mission,  to  whose  powers  the  Public  Service  Conunission  has 
succeeded,  by  §  6,  chapter  169,  of  the  Public  Statutes,  which 
reads  as  follows : 

"Sect.  6.  Whenever  a  locomotive  approaches  within  80  rods 
of  a  grade  crossing  over  a  highway,  two  long  and  two  short 
whistles  immediately  following  each  other  shall  be  given,  and 
the  bell  shall  be  rimg  until  the  locomotive  has  passed  the  cross- 
ing, except  that  there  shall  be  no  whistling  at  those  crossings  in 
cities  and  villages  where  the  Board  of  Kaiboad  Commission- 
ers, upon  petition,  have  decided  that  whistling  is  not  necessary." 

By  the  terms  of  this  act  our  authority  is  limited  to  abolishing 
whistling  altogether,  and  does  not  extend  to  varying  the  distance 
fixed  by  statute  at  which  the  whistle  shall  be  blown. 

One  of  the  crossings,  however,  is  a  private  crossing  at  which 
the  Conamission  in  a  report  filed  by  it  on  June  8,  1915,  in  case 
Selectmen  of  Northfield  v.  Boston  &  Maine  Eailroad  D-231,  said 
that  at  this  crossing  "we  think  that  the  railroad  ought  to  give 
the  same  warning  whistles  as  at  highway  crossings."  The  rail- 
road has  adopted  the  Commission's  suggestion  by  whistling  at 
this  crossing,  but  the  whistling  post  on  one  side  of  the  crossing 
is  less,  and  on  the  other  more,  than  80  rods.  This  arrangement 
we  find,  owing  to  the  peculiar  facts  of  the  case,  to  be  necessary, 
and  meets  with  our  approval  No  order,  however,  is  necessary 
to  carry  this  into  effect,  as  the  statute  does  not  require  whistling 
at  private  crossings,  and  what  was  said  by  the  Conmiission  in 
the  above  case  was  in  the  nature  of  a  su^estion,  and  not  an 
order. 

At  the  other  crossings  we  also  believe  that  blowing  the  whistle 
at  the  points  where  the  whistling  posts  are  set  affords  as  much 
protection  to  the  public  as  if  the  whistle  were  blown  at  the  statu- 
tory distance,  but  for  lack  of  authority  to  vary  the  distance,  and 
not  finding  it  for  the  public  good  to  abolish  whistling  at  these 
crossings,  the  petition  is  dismissed. 

Niles  and  Worthen^  Commissioners^  concurred. 
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PENirSYIiVANIA  PUBMO  SERVICE  OOBfMISSION. 

HE  EASTERN  PENNSYLVANIA  LIGHT,  HEAT,  &  POWER 

COMPANY. 

[No.  164;  Municipal  Contract  Docket  No.  104,  1914.] 

Contracts  ^  Municipal   electric   street   lighting  ^  Revocation   of   ap- 
proval. 

The  approval  of  a  municipal  street  lighting  contract  will  not  be 
revoked  merely  because  the  secretary  of  the  Commission  did  not  per- 
form a  promise  to  notify  a  company  having  a  prior  unexpired  contract, 
when  the  contract  in  question  was  presented  for  approval,  where  it  ap- 
pears that  such  nonperformance  was  due  to  failure  to  give  the  secre- 
tary the  name  of  the  contractor,  that  the  Commission  rules  providing 
for  notice  by  newspaper  advertisement,  but  not  for  actual  notice,  were 
followed,  and  that  the  petitioner's  knowledge,  acquired  prior  to  the 
approyal,  that  a  new  ccmtract  had  been  made,  had  put  it  upon  inquiry 
to  discover  the  advertisement. 

[January  26,  1916.] 

Petition  by  the  Schuylkill  Light,  Heat,  &  Power  Company 
for  revocation  of  approval  of  a  contract  by  the  Eastern  Penn- 
sylvania Light,  Heat,  &  Power  Company  to  light  the  streets 
of  the  borough  of  Centralia ;  dismissed. 

Appearances:  Charles  A.  Snyder  for  petitioner;  Edmund  D. 
Smith  for  the  Eastern  Pennsylvania  Light,  Heat,  &  Power  Com- 
pany. 

Peiin3rpacker,  Conmiissioner:  The  contract  eExecuted  March 
11, 1914,  for  a  term  of  ten  years  provided  that  the  Eastern  Penn- 
sylvania Light,  Heat,  &  Power  Company  should  light  the  streets 
of  the  borough  of  Centralia  by  the  installation  of  three  magnetite 
arc  lamps  at  the  rate  of  $60  per  annum  for  each,  with  the  privi- 
lege on  the  part  of  the  borough  to  demand  the  installation  of 
any  additional  number  at  the  same  rate,  and  further,  by  the 
installation  of  as  many  series  incandescent  lamps  of  60-candle 
power  at  $23  per  annum  for  each  lamp,  and  a^  many  series  incan- 
descent lamps  of  32-candle  power  at  the  rate  of  $18  per  annum 
for  each  lamp  as  the  borough  should  direct  during  the  running 
of  the  contract. 

There  is  no  newspaper  published  in  Centralia.  The  appli- 
cation for  approval  of  the  contract  was  duly  advertised  in  ac- 
P.U.R.1916C. 
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cordance  with  the  rules  of  the  Commission  in  a  newspaper  at 
Bloomsburgy  the  county  seat  of  the  county  in  which  Oentralia 
is  situated. 

The  Commission,  after  hearing,  approved  the  contract  May 
20,  1914,  and  issued  a  certificate  of  public  convenience.  There- 
after, the  company  installed  the  three  magnetite  arc  lamps  at  an 
expense  of  approximately  $335. 

On  the  2d  day  of  July,  1914,  the  Schuylkill  Light,  Heat,  & 
Power  Company  filed  a  petition  which  set  forth  in  substance, 
that  the  borough  of  Centralia  entered  into  a  contract  with  it 
June  11,  1912,  for  a  term  of  ten  years  from  January  1,  1913, 
and  it  desired  to  file  objections;  that  notice  was  given  to  the 
secretary  of  the  Commission  that  a  contract  would  probably  be 
presented  to  the  Conmiission  for  its  approval  by  either  the  Edi- 
son Illuminating  Company  of  Ashland,  or  the  Eastern  Pennsyl- 
vania Light,  Heat,  &  Power  Company,  and  that  the  secretary 
promised  that  the  petitioner  would  be  notified  should  such  a  con- 
tract be  presented ;  that  the  petitioner  and  its  counsel  upon  tele- 
phone inquiry  were  informed  by  the  secretary  as  late  as  June 
23,  1914,  that  no  such  contract  had  been  presented  or  was  on 
file;  and  further,  that  "no  copy  of  the  advertisement  or  notice 
of  intention  of  presenting  this  application  having  been  given 
us.*^  The  petitioner  then  prays  the  Commission  to  revoke  its 
approval  of  the  said  contract. 

Prom  the  testimony  taken  upon  the  hearing  of  this  petition, 
it  appears  that  the  inquiries  made  by  the  petitioner  and  counsel 
were  as  to  whether  or  not  a  contract  had  been  filed  by  the  Edison 
Electric  Illuminating  Company,  and  were  so  limited.  The  secre- 
tary upon  examination  of  his  files  found  no  such  contract,  and 
80  reported.  The  result  was  due  to  a  lack  of  precision  in  the 
inquiry.  The  Commission  had  not  provided  in  its  rules  for 
actual  notice  to  those  who  might  be  interested,  but  for  notice 
to  the  public  by  advertisement  in  the  municipality,  or  if  no  news- 
paper be  published  there,  then  in  the  county  seat 

The  applicant  for  approval  of  the  contract  had  complied  with 
these  rules,  and  therefore  done  all  that  was  required  of  it.  From 
the  testimony,  it  appears  that  before  the  application  of  the  Com- 
mission for  approval,  the  petitioner  had  knowledge  of  the  fact 
that  a  contract  had  been  made.    It  was  therefore  put  upon 
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inquiry,  and  ordinary  effort  would  have  discovered  the  adver- 
tisement 

These  two  grounds  upon  which  revocation  is  asked  therefore 
fail.  Even  if  they  could  be  sustained,  it  is  very  doubtful  whether 
by  a  revocation  the  Commission  could  affect  a  contract  which  has 
been  approved  by  it  upon  a  record  disclosing  no  imperfection, 
and  on  which  the  parties  have  acted  and  expended  moneys. 

Were  the  case  before  us  upon  the  application  for  approval  and 
protest,  as  it  would  have  probably  been  had  the  petitioner  acted 
in  due  time,  it  may  be  well  to  point  out  that  it  presents  a  differ- 
ent situation  from  that  in  the  case  of  the  borough  of  Ashland, 
No.  1,  1914.  In  that  case  a  corporation  proposed  to  enter  a  new 
field  for  its  public  service.  The  petitioner  here  was  given  the 
right  to  occupy  the  streets  of  Centralia  according  to  the  testimony 
of  its  general  manager  in  1900. 

The  predecessor  in  title  of  the  Eastern  Pennsylvania  Light, 
Heat,  &  Power  Company  was,  by  ordinance  of  the  borough,  given 
the  right  to  use  the  streets  June  19, 1912,  and  the  evidence  shows 
that  wires  and  poles  were  then  erected.  Both  of  these  corpo- 
rations were  therefore  competitors  in  occupation  of  the  streets 
prior  to  the  passage  of  the  act  of  July  26,  1913. 

The  petition  will  be  dismissed. 


PENNSYIiVANIA  PUBLIC  SERVICE  COMMISSIOIT. 

BOBOUGH  OF  TAMAQUA 

v. 

EASTERN  PENNSYLVANIA  LIGHT,  HEAT,  &  POWEB 

COMPANY. 

[No.  157;  Complaint  Docket  No.  495.] 

B4ites  "^  Electricity -- Municipal    etreei    lighting --^  Higher    rate    fer 
short  temt  contrcu^, 

A  utility  making  a  bid  to  furnish  municipal  street  lighting  at  a 
higher  rate  for  a  two-year  term  than  for  a  ten-year  term  cannot  be 
compelled  to  furnish  service  for  the  short  term  at  the  long-term  rate, 
since  a  higher  rate  may  be  charged  for  the  shorter  term. 

[February  16,  1916.1 
P.U.R.1916C. 
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CoMPiiAiKT  by  the  borough  of  Tamaqna  that  the  Eastern 
Pennsylvania  Heat,  Light,  &  Power  Company  is  unreasonable 
in  bidding  for  street  lighting  at  a  hi^er  rate  for  a  two-year 
than  for  a  ten-year  contract,  and  that  a  two-year  contract  should 
be  had  at  the  terms  offered  for  ten  years. 

Appearances:  R.  J.  Graeff  for  complainant;  Otto  £.  Par- 
quhar  for  respondent. 

Magee,  Commissioner:  The  complaint  involves  the  relative 
reasonableness  of  several  bids  made  by  the  respondent  company 
to  the  complainant^s  advertisement  for  bids  for  public  street 
lighting.  The  borough  asked  for  proposals  for  lighting  for 
various  terms,  namely,  two.  years,  three  years,  and  five  years, 
for  arc  lamps,  for  60-candle  power  incandescent  lamps,  and  for 
32-candle  power  incandescent  lamps.  The  respondent  filed  four 
bids  for  two,  three,  five,  and  ten  years,  varying  from  a  maximum 
of  $70,  $27,  a;nd  $22  per  lamp,  respectively,  for  a  two-year  term 
of  contract,  to  a  minimum  of  $60,  $23,  and  $18  per  lamp,  re- 
spectively, for  the  ten-year  term.  The  gross  bid  of  the  respond- 
ent for  the  two-year  period  amounts  to  $7,487,  and  for  the  ten- 
year  period,  $6,403. 

There  is  no  testimony  as  to  the  cost  of  production.  The  issue 
is  not  the  inherent  reasonableness  of  rates,  but  the  propriety  of 
any  difference  whatever  in  the  bids  for  the  different  periods. 
Complainant  demands  the  same  rates  for  a  two-year  term  as  are 
offered  in  the  respondent's  proposals  for  ten  years,  desiring  to 
keep  itself,  free  except  for  a  limited  period  to  take  advantage 
of  certain  alternative  or  hypothetical  sources  of  supply  from 
which  it  might  obtain  better  terms  or  more  service.  The  finan- 
cial condition  of  the  borough  might  so  far  improve  as  to  permit 
of  the  erection  of  its  own  lighting  plant  or  of  its  own  transmis- 
sion system,  and  purchasing  electric  more  cheaply  from  some  pro- 
ducer other  than  the  respondent  Some  new  illuminating  agency 
may  appear,  or  the  cost  of  producing  electric  current  may  be 
largely  reduced  during  the  comparatively  long  period  of  ten 
years.  On  the  other  hand,  respondent  calls  attention  to  its  trans- 
mission and  distributing  system,  a  large  part  of  which  must  be 
scrapped  in  case  of  removal,  so  that  the  cost  of  that  part  of  its 

equipment  must  be  amortized  over  the  period  of  the  contract, 
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A  brief  term  will  require  a  larger  annual  depreciation  allow- 
ance than  a  longer  one.  Attention  is  also  called  to  the  economies 
and  stability  of  a  long-term  contract.  ■  Supplies  can  be  ordered 
in  larger  quantities^  and  the  benefit  of  discounts  thus  obtained. 
The  company  is  required  to  be  prepared  to  install  additional 
lamps  at  any  time  during  the  period  of  the  contract,  and  its  risk 
of  loss  upon  such  an  additional  equipment  in  a  short-term  con- 
tract is  much  greater  than  under  a  longer  term. 

Taking  all  these  undoubted  facts  and  possibilities  into  con- 
sideration, it  would  seem  that  there  is  a  considerable  hazard 
involved  in  the  short-term  contract  that  appears  to  a  much  more 
limited  degree  in  the  longer  period,  and  while  the  long-term  has 
certain  disadvantages,  in  that  it  compels  the  public  through  the 
borough  to  pay  for  current  on  the  basis  of  conditions  existing 
at  the  time  of  the  making  of  the  contract,  and  thus  prevents  the 
borough  from  sharing  in  the  advantages  resulting  from  improve- 
ments and  inventions  that  might  result  in  economies  of  opera- 
tion, and,  therefore,  lower  rates;  nevertheless,  there  is  the  other 
side  to  consider.  It  is  conceivable  that  the  rise  in  price  of  com- 
modities and  labor  may  continue  during  the  next  ten  years  as  in 
the  past.  A  ten-year  agreement  is  to  a  considerable  degree 
speculative  on  both  sides,  and  from  tha^  point  of  view  not  ad- 
visable ;  but,  on  the  other  hand,  the  soundness  of  the  principle  of 
amortization  cannot  be  denied.  The  rights  of  the  company  and 
the  public  welfare,  too,  demand  the  conservation  of  the  company's 
capital.  Therefore,  it  seems  the  borough  must  take  its  choice — 
either  the  long-term  agreement  at  a  low  rate,  or  one  for  a  short 
term  at  a  comparatively  high  rate.  The  only  alternative  appar- 
ently is  the  construction  by  the  borough  of  its  own  plant,  and 
that  it  confessedly  is  not  in  financial  condition  to  accomplish. 

In  the  absence  of  testimony  as  to  the  inherent  reasonableness 

of  the  rates  proposed,  and  in  view  of  the  risks  assumed  by  the 

respondent,  no  other  conclusion  can  be  reached,  and  the  C(mi- 

plaint  should  be  dismissed* 
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PHUilPPINX:  ISIiAXDS  BOARD  OF  PUBLIC  UTiiirnr 
COMMISSIONERS. 

MUNICIPAL  COUNCIL  OP  CALAMBA 

V. 

MANILA  EAILROAD  COMPANY. 

I  [Case  No.  310.] 

BailroadB'^  Service  ^AooesB    to   stations  ^  Specific   performance    of 
contract. 

A  railroad  should  be  ordered  to  enforce  a  landowner's  agreement 
to  provide  access  to  a  station  on  his  land,  under  Commission  power  to 
make  rules  for  adequate  s^vice,  where  he  prevents  the  public  from 
passing  over  the  land. 

[January  28,  1916.] 

Complaint  by  a  municipality  to  require  a  railroad  to  provide 
public  access  to  a  station;  railroad  ordered  to  enforce  a  land- 
owner's contract  to  provide  access. 

By  the  Board:  This  case  is  before  the  Board  for  decision 
upon  a  complaint  by  the  municipality  of  Calamba^  province  of 
Laguna,  praying  this  Board  to  require  the  Manila  Kailroad 
Company  to  provide  access  to  the  general  public  at  its  station 
in  the  barrio  of  Bucal,  municipality  of  Calamba,  province  of 
Laguna.  The  resolution  was  indorsed  by  the  Board  to  the  Manila 
Railroad  C<Mnpany,  who  answered  thereto  by  indorsement  to  the 
effect  that  the  Bucal  station  was  constructed  .solely  for  the  use 
of  Francisco  Ghitierrez,  the  former  owner  of  Bucal  hacienda, 
who,  in  return  for  putting  in  this  spur  track  at  his  sugar  mill 
and  making  it  a  flag  station  for  his  employees,  granted  the  com^ 
pany  either  free  right  of  way  or  right  of  way  at  a  very  low  figure 
through  the  hacienda;  that  no  public  highway  existed  through 
the  hacienda,  as  all  fences  had  gates  which  in  many  cases  were 
fastened;  and  that  Bucal  station  had  never  done  any  business 
except  with  the  hacienda. 

As  a  result  of  this  indorsement,  the  Board  invited  the  mem- 
bers of  the  municipal  council  of  Calamba  and  the  president  of 
the  Manila  Bailroad  Company  to  an  informal  conference  for  the 
purpose  of  ascertaining  whether  or  not  some  means  of  adjust- 
ing the  matt^  could  be  found.     Two  or  three  conferences  were 
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held,  and  statements,  were  taken  from  which  the  Board  finds 
that  the  station  at  Bucal  is  a  station  where  the  Manila  Kail- 
road  Company  receives  any  freight  or  passenger  traffic  that  may 
be  offered;  that  it  was  opened  on  the  solicitation  of  the  Philip- 
pine Sugar  Estates  Development  Company,  who  at  the  time  of 
the  construction  of  the  railroad  were  operating  a  sugar  mill  at 
that  point  whicli  is  located  within  their  hacienda;  that  running 
parallel  to  the  railroad  track  and  crossing  it  at  a  sh^rt  distance 
beyond  Bucal  is  the  provincial  highway ;  that  the  barrio  of  Bucal 
is  located  along  this  highway,  and  the  station  is  at  a  point  about 
midway  between  the  Calamba  station  and  the  station  at  Pansol 
at  a  comparatively  short  distance  from  the  highway ;  that  mem- 
bers of  the  public  desiring  to  go  to  the  railroad  station  at  Bucal 
must  either  go  to  the  railroad  crossing  and  reach  the  station  by 
walking  along  the  track  of  the  Manila  Railroad  Company,  or 
cross  the  land  of  the  Philippine  Sugar  Estates  Development  Com- 
pany; that  for  a  considerable  time  after  the  railroad  was  built 
members  of  the  public  were  permitted  to  pass  over  the  land  of 
the  Philippine  Sugar  Estates  Development  Company  from  the 
highway  to  the  station ;  that  the  people  passed  from  the  highway 
to  the  station  over  a  trail  which  was  well  defined  by  hedges ;  that 
the  station  was  established  at  the  instance  of  the  owners  of  the 
estate  who  secured  a  petition  from  the  members  of  the  public  for 
the  establishment  of  such  station;  and  that  rec^itly  the  owners 
of  the  hacienda  have  ordered  the  trail  to  be  closed,  and  have  pre- 
vented the  public  from  passing  over  their  land. 

At  the  close  of  the  last  conference  a  question  was  raised  as  to 
whether,  at  the  time  of  the  construction  of  the  line,  a  contract 
was  entered  into  between  the  Philippine  Sugar  Estates  Develop- 
ment Company  and  the  railroad  company  whereby  the  former 
undertook  to  provide  access  for  the  general  public  from  the  pro- 
vincial highway  to  the  station,  in  consideration  for  the  estab- 
lishment of  said  station  by  the  Manila  Hailroad  Company.  It 
was  agreed  that  the  whole  matter  should  be  suspended  in  order 
to  receive  the  testimony  of  Francisco  Gutierrez,  who  conducted 
the  negotiations  with  the  railroad  company  leading  to  the  estab- 
lishment of  the  station.  F:rancisco  Ghitierrez  has  now  been 
called,  and  has  testified  that  he  was  the  manager  of  the  estate 

at  the  time  the  railroad  was  constructed,  and  agreed,  in  oonsid^ 
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eration  for  the  establishment  of  the  station  at  Bucal,  to  permit 
access  thereto  on  the  part  of  the  general  public  across  the  lands 
of  the  hacienda. 

It  therefore  appears  that  the  Philippine  Sugar  Estates  Devel- 
opment Company  is  now  refusing  to  comply  with  the  contract 
under  which  they  secured  the  advantage  of  the  establishment  of 
a  station  in  their  hacienda.  It  seems  to  the  Board  that  the 
Manila  Kailroad  Company  is  in  position  to  enforce  that  con- 
tract, and,  while  the  situation  is  perhaps  peculiar,  we  believe  we 
are  justified  under  the  circumstances  in  ordering  the  railroad 
company  to  take  such  steps  as  may  be  necessary  to  enforce  said 
contract  as  a  part  of  our  powers  to  make  such  rules  and  regula- 
tions as  will  secure  to  the  public  adequate  service. 

We  therefore  order  the  Manila  Railroad  Company  to  take  such 
steps  as  may  be  necessary,  in  the  courts  or  otherwise,  to  enforce 
its  contract  with  the  Philippine  Sugar  Estates  Development 
Company,  Ltd.,  whereby  the  latter  undertook,  in  part  considera- 
tion for  the  establishment  of  a  station  on  their  hacienda  at  Bucal, 
to  permit  access  thereto  across  their  lands  from  the  provincial 
highway  by  the  general  public. 

This  order  shall  take  effect  at  once. 


WISCONSIN  RAIIiROAB  COMMISSION. 

BE  HXJBBAED  FAEMERS  TELEPHONE  COMPANY. 

Monopoly  and  competition'^  Telephones -mm  invasion  of  occupied  ter^ 
ritory  ^  Preference  of  aubscrihere. 

A  telephone  company  will  not  be  allowed  to  enter  occupied  terri- 
tory to  serve  an  applicant  merely  because  he  is  a  stockholder  and  has 
a  preference  for  his  own  company. 

[March  13,  1916.] 

AppiiiCATiOBT  by  the  Hubbard  Farmers  Telephone  Company 
for  authority  to  extend  service  in  the  town  of  Hubbard  to  Charles 
Trittin;   denied. 

By  the  Commission :  This  case  arises  on  a  notice  under  chap- 
ter 610  of  the  Laws  of  1913,  of  an  extension  which  the  Hubbard 
Farmers  Telephone  Company  proposes  to  make  in  section  31 
P.U.R.1916C. 
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of  the  town  of  Herman,  Dodge  county,  to  serve  Mr.  Charles 
Trittin«  An  objection  to  the  extension  was  filed  by  the  Eureka 
Telephone  Company,  which  operates  for  local  service  in  the 
same  town. 

A  hearing  was  held  at  the  village  of  Woodland,  in  the  town 
of  Herman,  on  February  21,  1916,  at  which  the  Hubbard  Farm- 
ers Telephone  Company  was  represented  by  C.  L.  Glenzmer,  and 
the  Eureka  Telephone  Company  by  William  Weywart 

It  appears  that  several  years  ago  a  number  of  farmers  living 
in  the  towns  of  Herman  and  Hubbard,  being  without  telephone 
service,  organized  the  Hubbard  Farmers  Telephone  Company 
to  serve  them  by  connecting  its  lines  with  the  lines  of  the  Eureka 
Telephone  Company,  which  maintains  an  exohange  at  Neosho. 
The  latter  company  ran  its  line  out  some  4  miles  f  rcmi  Neosho 
and  made  the  connection  with  the  farmers'  line,  under  an  agree- 
ment whereby  the  Hubbard  company  was  to  pay  the  Eureka 
company  $4  per  year  for  switehing.  This  arrangement  still 
exists,  the  Hubbard  company  having  no  central,  but  all  of  the 
subscribers  are  connected  to  the  Eureka  switch  board  at  Neosho. 
The  Hubbard  company  has  thirty-three  subscribers,  most  of  whom 
are  stockholders.  Mr.  Trittin,  for  whom  it  is  proposed  to  make 
the  extension  in  question,  was  one  of  the  original  stockholders  of 
the  Hubbard  company,  and  then  lived  on  a  farm,  and,  after  its 
organization,  became  a  patron  of  and  was  served  by  the  farmers' 
line.  Becently  he  sold  his  farm  and  moved  to  tiie  village  of 
Woodland,  but  still  retains  his  stock  in  the  Hubbard  company. 
Wishing  to  install  a  telephone,  he  applied  to  the  Hubbard  com- 
pany for  service.  Mr.  Trittin  frankly  stated  at  the  hearing 
that  his  only  reason  for  wishing  the  Hubbard  phone  in  his  resi- 
dence is  the  fact  that  he  is  a  stockholder  in  that  company,  and 
so  desires  to  use  its  facilities  rather  than  those  of  another  line 
in  which  he  has  no  pecuniary  interest.  Since  moving  to  the  vil- 
lage he  has  never  applied  to  the  Eureka  company  for  service, 
but  understood  that  they  have  at  all  times  been  able  and  willing 
to  serve  him.  He  has  no  business  connections,  having  retired, 
nor  has  he  any  relatives  or  social  connections  who  are  subscribers 
of  the  Hubbard  Company.  Under  the  arrangement  between  the 
two  companies,  subscribers  of  each  have  free  service  on  all  lines 

of  the  other,  so  that  Mr.  Trittin,  with  a  Eur^a  phone  in  his 
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Digitized  by 


Google 


RE  HUBBARD  FARMERS  TELEPH.  CO.  437 

residence,  can  reach  any  and  all  subscribers  of  the  Hubbard 
company  without  toll  chaise.  Both  companies  maintain  full 
metallic  lines,  and  none  of  them  are  at  present  overloaded.  Both 
charge  $15  rental  per  year  for  a  residence  substation.  Mr.  Trit- 
tin  testified  that  he  knew  of  no  service  available  to  him  over  the 
Hubbard  company's  lines  that  cannot  be  as  well  furnished  to 
him  by  the  Eureka  company,  but  that  he  preferred  the  former 
because  he  would  be  getting  back  some  small  part  of  his  rental 
in  the  form  of  dividends.  He  also  intimated  that  he  preferred 
not  to  patronize  the  Eureka  company  because  of  their  refusal 
some  years  ago  to  extend  their  line  to  his  farm,  such  refusal  being 
based,  apparently,  wholly  on  the  ground  that  the  length  of  the 
^jrtension  would  make  the  investment  unprofitable.  None  of 
the  witnesses  were  able  to  suggest  any  other  or  further  reason  for 
permitting  the  duplication  of  lines  which  would  result  from  the 
proposed  extension. 

It  was  shown  that  the  Hubbard  company  would  have  to  build 
an  extension  of  from  12  to  15  rods  from  their  present  line  to 
reach  Mr.  Trittin's  residence,  but  that  the  Eureka  company's 
line  now  passes  his  house;  that  a  drop  can  be  run  from  one  of 
the  present  circuits  to  connect  him,  without  overloading;  and 
that  the  Eurd^  company  is  ready  to  furnish  him  service  on 
application. 

While  there  may  be  situations  where  the  controlling  factor  will 
be  found  to  be  the  individual  preference  of  the  subscriber,  such 
preference  can  only  prevail  where  there  are  essential  differences 
in  the  character  and  scope  of  the  service  afforded  him  by  rival 
companies,  or,  in  other  words,  when  there  are  features  which 
affect  the  individual  as  a  subscriber  to  one  or  the  other  company. 
It  is  with  the  needs  of  the  individual  in  his  relations  with  the 
service  to  be  rendered  that  the  Commission  must  concern  itself. 
In.  dealing  with  that  question  the  fact  that  the  prospective  user 
is  a  stockholder  of  one  or  the  other  company  is  to  be  disregarded, 
and  the  existence  or  absence  of  a  public  convenience  and  neces- 
sity is  to  be  determined  precisely  as  though  he  were  an  utter 
stranger  to  both  companies.  . 

Applying  the  above  rule  to  the  situation  disclosed  by  the  testi- 
mony, it  at  once  becomes  apparent  that  there  are  no  grounds  upon 

which  to  rest  permission  to  make  the  proposed  extension*  The 
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prospective  subscriber  can  obtain  from  the  existing  company  a 
service  identical  iii  character  and  price  with  that  offered  by  the 
company  proposing  to  invade  the  field.  No  facilities  to  which 
he  would  have  access  as  a  subscriber  of  the  Hubbard  line  will  be 
denied  to  him  as  a  user  of  the  Eureka  telephone.  His  messages 
will  pass  over  the  same  wires,  to  the  same  persons,  and  through 
the  same  switch  board,  no  matter  which  phone  may  be  installed 
on  his  premises.  So  far  as  appears,  every  need  of  his,  as  a  user 
of  the  telephone,  will  be  adequately  met  by  the  service  now  at  the 
subscriber's  command.  For  these  reasons  it  is  considered  that 
no  sufficient  showing  has  been  made  to  justify  the  proposed  exten- 
sion, and  the  Commission  therefore  finds  and  determines  that 
public  convenience  and  necessity  do  not  require  that  the  exten- 
sion proposed  in  this  proceeding  be  made. 

Railroad  Commission  of  Wisconsin,  Halford  Erickson,  Carl 
D.  Jackson,  Commissioners. 


IDAHO  PUBLIC  UTILITIES  COMMISSION. 

CITY  OF  COEUE  D^ALENE 

V. 

INTERSTATE  UTILITIES  COMPANY. 
[Case  No.  F-94;  Order  No.  884.] 

CommisHon^Jurtsdiction^  Validity  of  franchise. 

1.  The  Idaho  Commission  has  no  jurisdiction  to  determine  whether 
a  utility  has  a  valid  franchise  from  the  city  in  which  it  operates. 

Bates  »  Telephones  —  Comparisons. 

2.  Comparison  was  made  between  telephone  rates  prior  and  subse- 
quoit  to  a  consolidation,  in  determining  whether  the  latter  rates  were 
excessive. 

Service '^  Telephones -- Restoration  of  service. 

3.  Four-party  residential  telephone  service,  discontinued  for  a  more 
expensive  two-party  service,  upon  almost  unanimous  consent  of  the  sub- 
scribers, given  in  order  to  secure  the  consolidation  of  duplicate  plants 
and  more  efficient  service,  need  not  be  restored  where  there  is  no  cogent 
showing  of  necessity,  although  the  consent  to  the  change  does  not  in 
itself  justify  the  discontinuance. 

Valuation'^ Adoption  of  complainant's  appraisal. 

4.  Hie  complainant's  appraisal  of  a  telephone  plant,  lower  than  one 
by  the  utility's  engineer,  may  be  adopted  for  the  purpose  of  showing 
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that  the  rates  are  not.  excessive,  in  view  of  the  fact  that  there  is  no 
request  for  a  rate  increase  and  that  an  increase  would  probably  result 
in  decreased  revalues. 

DepreckxtUm'^  Accrued  depreciation —  When  not  allowed. 

5.  No  deduction  should  be  made  in  a  rate  valuation  for  accrued 
depreciation  of  a  telephone  plant  that  is  as  good  as  new  and  capable  of 
giving  100  per  cent  service,  although  three  and  one-half  years  have  been 
spent  of  a  depreciable  life  of  sixteen  years. ' 

^ Depreciation -^TeHephone^  6,07  per  cent. 

6.  An  anniukl  depreciation  allowance  of  6.07  per  cent  under  the 
straight-line  method  was  made  in  ascertaining  the  net  revenue  of  a 
telephone  company. 

Betum  —  Telephone  »  Exceseiveness. 

7.  Telephone  rates  yielding  a  return  of  only  2.51  per  cent  are  not 
exoessive. 

Betum '^Operating  expense  ^  Salaries. 

8.  A  salary  of  $8,400  for  the  president  and  general  manager  of  a 
telephone  'system  valued  at  $81,251.48  for  rate  making  was  held  ex- 
orbitant)  and  an  allowance  of  $6,000  per  annum  was  held  ample. 

[April  1,  1916.] 

OoMPUONT  by  the  city  of  Coeur  d'Alene  that  the  Interstate 
Utilities  Company  has  no  valid  franchise  from  the  city,  that  its 
local  exchange  telephone  rates  are  excessive^  and  that  the  serv- 
ice is  poor;  dismissed  without  prejudice.  The  Commission 
held  that  it  had  no  jurisdiction  to  pass  on  the  validity  of  the 
franchise,  that  while  the  service  was  bad,  it  was  due  to  temporary 
condition,  which  had  been  overcome,  and  that  an  honest  effort 
was  being  made  to  give  good  service;  and  that  the  rates  were 
not  excessive. 

By  the  Commission:  On  July  31,  1915,  the  city  of  Coeur 
d'Alene,  by  its  attorney,  filed  with  this  Commission  a  written 
complaint  against  the  Interstate  Utilities  Company,  alleging  that 
the  defendant  company  had  no  valid  franchise  from  the  city  of 
Coeur  d^Alene  authorizing  said  company  to  do  business  in  said 
city ;  that  the  rates  charged  by  said  company  were  unreasonable, 
exorbitant,  and  excessive,  and  that  by  reason  of  such  unreason- 
able rates  a  number  of  patrons  had  discontinued  the  use  of  their 
telephones;  and  that  the  service  rendered  by  said  company  was 
very  poor  and  unsatisfactory. 

On  August  17,  1915,  the  defendant  filed  its  answer  to  said 

complaint,  denying  the  jurisdiction  of  this  Conunission  to  pass 
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upon  the  question  as  to  whether  or  not  the  defendant  company 
had  a  valid  franchise  in  said  city ;  and  admitting  that  the  service 
rendered  was  faulty  and  inadequate  to  a  certain  extent,  but  tiiat 
such  condition  was  due  to  cramped  operating  conditions  pend- 
ing the  installation  of  a  new  switch  board  and  apparatus.  The 
answer  further  sets  forth  that  the  consolidation,  of  which  no  com- 
plaint is  made,  was  demanded  by  the  city  officials  of  Cceur 
d'Alene,  and  that  such  officials  were  advised  that  it  could  not  be 
effected  except  that  the  rates  be  standardized  and  that  four-party 
service  be  eliminated.  The  defendant  also  denies  that  it  is  mak- 
ing an  excess  of  profit,  either  on  its  plant  as  a  whole,  or  in  the 
city  of  Coeur  d'Alene  in  particular.  Considerable  delay  in  hav- 
ing a  hearing  was  occasioned  by  the  desire  of  the  parties  inter- 
ested to  make  appraisals  of  the  property.  The  proceeding  was 
finally  set  for  hearing  on  January  21,  1916,  at  C<Bur  d'Alene, 
At  the  time  and  place  set  the  matter  came  on  for  hearing  before 
the  full  Commission;  Jas.  H.  Frazier,  attorney,  appearing  for 
and  in  behalf  of  the  complainant ;  and  John  F.  Davies,  of  Spo- 
kane, appearing  as  attorney  for  the  defendant.  The  hearing  con- 
sumed about  two  days,  and  briefs  have  just  been  filed,  and  the 
matter  is  now  up  to  the  Commission  for  decision. 

[1]  The  question  as  to  the  validity  of  the  defendant's  fran- 
chise in  the  city  of  Coeur  d'Alene  has  been  raised  in  the  plead- 
ings. This  is  a  matter  over  which  this  Commission  has  no  juris- 
diction. If  the  complainant  desires  any  relief  along  that  line, 
it  must  seek  such  relief  in  the  courts. 

The  city  of  Cceur  d'Alene,  for  some  time  prior  to  May  1, 1915, 
had  two  separate  and  independent  telephone  exchanges  operating 
in  said  city;  one  being  owned  and  operated  by  the  Pacific  Tele- 
phone &  Telegraph  Company,  and  the  other  by  the  Interstate 
Telephone  Company,  Limited.  The  Interstate  Telephone  Com- 
pany, Limited,  was  unable  to  pay  its  operating  expenses  and 
the  interest  on  its  bonds,  arid  became  involved  in  litigation,  and 
finally,  on  or  about  December  1,  1914,  the  Interstate  Utilities 
Company,  the  defendant  herein,  purchased  all  the  telephone 
properties  in  North  Idaho  of  the  said  Interstate  Telephone 
Company,  Limited,  comprising  some  twelve  or  thirteen  local 
exchanges;  the  Cceur  d'Alene  exchange  being  one  of  them.  After- 
wards the  defendant  company  purchased  three  or  four  local 
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exchanges  in  an4  around  Wallace,  Idaho,  from  the  l^orth  Idaho 
Telephone  Company.  In  the  early  part  of  1916,  the  defendant 
company  leased,  with  an  option  of  purchase,  from  the  Pacific 
Telephone  &  Telegraph  Company,  nine  or  ten  of  its  local  ex- 
changes in  North  Idaho,  and  the  local  exchange  at  Cceur  d'Alene 
was  one  of  theuL  Physical  connections  of  the  two  exchanges  in 
the  city  of  Cceur  d'Alene  were  made  on  or  about  May  1,  1915, 
and  from  then  on  were  operated  as  one  plant  from  one  central 
station.  The  defendant  company  is  now  controlling  scnne  six- 
teen local  exchanges  in  North  Idaho. 

The  petitioner  complains  bitterly  of  the  character  and  class 
of  service  that  the  defendant  company  had  been  rendering  for 
some  time  prior  to  the  hearing.  The  defendant  admits  that  the 
service  had  been  bad,  but  claims  that  the  poor  service  was  oc- 
casioned by  reason  of  the  overhauling  of  the  switch  board,  the 
remodeling  of  practically  the  entire  central  station  equipment, 
the  connecting  of  all  the  lines  on  one  system,  and  the  breaking 
in  of  new  help.  The  objections  in  regard  to  the  service  seemed 
to  have  been  pretty  generally  overcome  at  the  time  of  the  hear- 
ing. The  ofEicers  of  the  company  seemed  to  be  making  an  honest 
effort  to  overcome  all  the  difficulties  in  regard  to  service,  and 
the  Commission  feels  that  the  company  will  overcome  all  service 
difficulties,  and  the  Commission  would  not  be  justified  in  making 
any  specific  order  in  the  premises  at  the  present  time.  With  the 
local  exchange  in  its  present  condition,  and  with  proper  help, 
the  company  should  render  first-class  service. 

As  heretofore  stated,  the  defendant  company  is  now  the  own- 
er of,  or  rather  has  the  control  of,  and  operating,  some  sixteen 
separate  local  exchanges  in  North  Idaho  as  shown  by  its  tariff 
now  on  file  with  this  Commission.  J.  B.  Ingersoll,  an  engineer, 
prepared  and  presented  at  the  hearing  an  appraisal  of  the  local 
exchange  at  Coeur  d'Alene  for  and  on  behalf  of  said  city.  This 
appraisal  was  limited  to  that  part  of  the  plant  used  for  local 
exchange  business  only,  and  did  not  include  that  part  of  the 
plant  used  for  toll  business.  The  complaint  was  made  against 
the  local  exchange  rates  only,  and  no  investigation  or  evidence 
was  introduced  in  regard  to  toll  business  in  and  out  of  Coeur 
d'Alene,  except  such  incidental  facts  as  m^o^  have  been  con- 
sidered in  r^ard  to  a  separation  of  the  expenses. 
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The  defendant  presented  an  elaborate  inventory  and  appraisal 
of  its  plant  at  Ooeur  d'Alene.  Keference  to  these  apppraisals  will 
be  made  later  in  this  opinion  as  the  occasion  d^nands. 

[2]  We  herewith  submit  for  comparison  the  rates  per  month 
in  Coeur  d'Alene  of  the  two  old  companies  before  the  consoli- 
dation, and  the  rates  of  the  defendant  company  since  the  con- 
solidation, as  shown  by  the  schedule  on  file  in  the  office  of  the 
Commission : 

TABLE  L 


Interstate  Tel. 
Co.  Ltd. 


Pacific  States 

Teleph.&Teleg. 

Company 


Interstate  Util- 
ities Company 


Business     telephone,     one 

party  line 

Business     telephone,     two 

party  line 

Residence   telephone,    one 

party  line 

Residence   telephone,    two 

party  line 

Residence    telephone,    four 

party  line 


93.50 
2.60 
2.00 
1.75 
1.50 


$8.50 
3.00 
2,00 
1.75 
1.50 


$4.00 

3.50 

2.50 

2.00 

No  rate  filed 


It  is  claimed  by  the  complainant,  however,  that  the  Interstate 
Telephone  Company,  Limited,  charged  the  following  rates  prior 
to  the  consolidation,  to  wit: 


TABLE  II. 


Interstate  Tel. 
Co.  Ltd. 

Business  telephone,   one  party  line 

$2.50 
2  00 

*'               '*          two    *'        **  

Residence       '*          one    '*        "  

1  50 

*«              '*          two    **        "  

1  25 

"              '*         four    "        "  

1  00 

If  any  such  rates  were  being  charged  by  the  Interstate  Tele- 
phone Company,  Limited,  it  was  doing  so  contrary  to  law,  as 
the  only  lawful  rates  this  company  could  charge  and  collect 
were  those  set  forth  in  its  published  tariff, 

[3]  The  complainant  complains  of  the  elimination  by  the  tele- 
phone company  of  the  four-party  residential  service  from  its 
present  schedules,  which  service  has  been  granted  by  the  two  old 
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companies,  the  result  being  that  patrons  were  compelled  to  take 
the  two-party  service  instead  of  the  four-party  service,  which 
necessarily  resulted  in  an  increase  in  rates.  The  defendant 
claims  that  prior  to  the  consolidation  its  representatives  made 
a  thorough  canvass  of  the  city  of  Coeur  d'Alene,  and  informed 
the  then  telephone  customers  that  it  would  not  come  into  Cceur 
d'Alene  and  consolidate  the  two  old  companies  unless  the  four- 
party  residence  service  was  eliminated  and  the  rates  generally 
standardized,  and  that  the  patrons  almost  unanimously  consent- 
ed to  the  change.  This  fact  does  not  justify  the  elimination  of 
such  four-party  service  and  rate,  but,  if  true,  does  show  the 
general  dissatisfaction  of  the  telephone  patrons  with  the  dupli- 
cate telephone  service  in  that  city.  Duplicate  telephone  plants 
in  the  same  city  cannot  be  justified  from  any  point  of  view. 
From  the  standpoint  of  service  it  is  expensive  and  an  absolute 
nuisance  to  the  patrons.  From  an  economical  standpoint  to  the 
customer,  if  he  desires  the  service,  it  must  necessarily  be  more 
expensive  as  he  must  have  both  phones;  while  from  the  stand- 
point of  the  telephone  companies,  competition  ultimately  spells 
financial  ruin.  We  herewith  submit  a  table  showing  the  oper^ 
ating  revenues,  operating  expenses,  and  net  profits  for  the  year 
1915  froHT business  in  the  city  of  Coeur  d'Alene;  the  first  four 
months  were  under  competitive  conditions  and  the  last  eight 

months  were  after  consolidation. 
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TABLE  nL 


Total  Exch. 
Revenue 

Total 
Expense* 

Net 
Profit 

January 

$2,466.74 

2,346.58 

2,350.34 

2,328.90 

1st. 

Total  Exch.  Rev. 
after  Consol. 

2,202.47 
1,976.89 
1,948.09 
1,942.09 
1,995.79 
2,003.99 
1,993.39 
1,950.19 

$2,425.73 
2,035.34 
2,266.16 
2,102.23 

Total  Expense 
after  Consol.** 

1,627.38 
1,683.52 
1,886.60 
1,476.35 
1,304.43 
1,424.60 
1,476.97 
1,439.32 

$  41.01 

February  

March 

311.24 
84.18 

April 

226.67 

Consolidated  May 
May 

575.09 

June 

293.37 

July 

61.59 

August 

466.74 

September 

October  : 

691.36 
579.39 

November 

December 

516.42 
510.87 

Total  apparent 

n^  profit 

$4,357.93 

Notes. — *  These  columns  do  not  include  the  heavy  overhead  expense  inci- 
dental to  duplicate  organizations  and  plant,  but  an  amount  equal  to  the 
average  overhead  subsequent  to  consolidation  has  been  substituted. 

**  An  average  of  $216.63  per  month  from  May  to  December  has  been  de- 
ducted  from  actual  direct  expense,  as  our  best  estimate  of  tiie  actual  local 
toll  expense.  -^ 

By  referrinig  to  the  total  net  profits  of  the  two  companies  for 
the  last  four  months,  of  competitive  conditions  if  those  con- 
ditions should  exist  for  any  length  of  time,  it  readily  appears 
what  financial  difficulties  the  companies  would  be  confron^^d 
with.  The  operating  expenses  above  mentioned  do  not  include 
any  allowance  for  depreciation.  If  that  were  included  a  deficit 
would  result  in  each  of  the  four  months  of  1915. 

The  company  claims  that  the  four-party  residence  service 
was  eliminated  for  the  purpose  of  giving  better  and  more  efficient 
service,  as  the  four-party  service  was  a  source  of  constant  trouble 
and  annoyance.  The  defendant  company  has  eliminated  this 
four-party  service  from  each  of  its  other  fifteen  exchanges  in 
North  Idaho.  The  four-party  residence  service  is  no  longer 
used  by  the  Mountain  States  Telephone  &  Telegraph  Company 
in  any  of  its  numerous  exchanges  in  Southern  Idaho.  We  must 
P.U.R.1916C. 
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conclude  that  that  class  of  service  was  discontinued  with  the 
object  of  rendering  more  efficient  service.  Under  such  circum- 
stances this  Commission  does  not  feel  that  it  would  be  justified 
in  ordering  such  service  reinstated  in  CoBur  d'Alwie  without 
more  o(^ent  proof  of  the  necessity  therefor. 

[4]  In  the  table  below  will  be  found  a  comparative  state- 
ment, in  summary  form,  of  appraisals  of  both  parties,  showing 
the  cost  of  reproduction  new  of  the  defendant's  local  exchange 
in  CoDur  d'Alene. 

TABLE  IV. 


Plaintiff's  Sam- 
mary  of  Costs 


Exchange  pole  lines 

Exchange  aerial  cables , 

Subscriber's  station  apparatns 

Central  office  operating  equipment  (includ 
ing  office  cable) 

Exchange  aerial  wire , 

Suburban  pole  lines 

Exchange  underground  conduit 

Exchange  underg  round  cable 

Surburban  aerial  wire 

Station  installations 

Private  branch  exchange 

Booths  and  special  fittings 

Material  required  to  maintain  plant  other 
than  Central  office 

Material  required  to  maintain  plant  Cen- 
tral office 

Central  office  cables  (inc.  in  item  4) 

Tools 

Office  furniture  and  fixtures 

Exchange  furniture  and  fixtures 

Preliminary  and  general  expenses 

Interest  during  construction  at  19(> 


$18,216.43 

24,983.91 

8,123.20 

12,236.08 
6,839.90 
2,782.79 
3,036.60 
3,284.59 
3,384.65 
2,997.75 
1,036.61 
639.23 

719.80  \ 
292.65/ 


1,098.78 
554.05 
169.45 

7,231.71 


$  97,628.18 


Defendant's 

Summary  of 

Costs 


I  36,799.462 

31,105.219 

8,742.828 

13,888.440 
10,354.425 
4,115.126 
4,019.238 
2,578.187 
4,483.866 
3,492.366 
1,137.810 
690.007 

1,012.450 


1,098.530 
554.050 
199.900 

1,242.719 


1 125,514.623 


These  appraisals  were  submitted  by  the  parties  with  little  or  no  comment 
and  no'  criticism  by  either  party  as  to  the  valuation  of  the  several  units  of 
the  plant  placed  thereon  by  the  other,  thereby  leaving  it  to  the  Commission 
to  guess  which  of  the  valuations  is  the  more  reasonable  and  just.  The 
greatest  difference  arises  from  the  different  prices  used  for  the  units  of  ma- 
terial and  allowances  for  overhead  expenses.  For  illustration  see  table 
below: 
P.U.R.1916C. 
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Plaintiff's 
Valuation 

Defendant's 
Valuation 

20'  Tod  round  cedar  Doles 

$1.12 
1.50 
2.35 
3.25 
3.85 
4.75 
5.35 

$1.12 

25'    *^      **        **         **     

1.50 

30*    **        **        **         **     

3.00 

35'    "        **        **         **     

4.00 

40'    **        "        **         '*     

4.75 

45'     •*        '*        **         **     

6.00 

50'    *'        ••        **         '*     

7.00 

Why  this  great  difference  should  exist  in  such  unit  prices  was 
not  explained.  Some  mathematical  errors  have  been  permitted 
to  creep  into  the  appraisal  figures  of  the  defendant.  For  in- 
stance the  most  glaring  one  was  in  figuring  the  value  of  618 
twenty-five  foot  poles  at  $1.50  each ;  the  amount  was  carried  for- 
ward as  $5,927  instead  of  $927.  The  great  discrepancies  in 
these  appraisals  bring  home  most  forcibly  the  necessity  of  the 
Commission  having  its  own  engineering  staff  so  that  it  may  have 
the  benefit  of  an  unbiased  appraisal  of  its  own  in  these  rate 
cases. 

However,  this  Commission  does  not  find  it  necessary  to  de- 
termine upon  a  valuation  for  rate  purposes  in  this  case,  but, 
for  the  purposes  of  this  case  only,  it  will  assume  that  the  valu- 
ation presented  by  Mr.  Ingersoll  is  the  correct  appraisal. 

In  view  of  the  fact  that  the  defendant  has  not  asked  for  any 
increase  of  rates  in  this  case,  and  from  the  further  fact  that  an 
increase  of  r^tes  might  and  probably  would  result  in  a  decrease 
of  revenues,  and  for  the  purpose  of  demonstrating  that  the  rates 
'now  in  effect  are  not  excessive,  we  have  accepted  the  complain- 
ant's valuation,  that  being  the  lowest  possible  valuation,  under 
the  evidence,  that  the  Commission  could  find. 

Table  IV.  herein  shows  Mr.  Ingersoll's  reproduction-new  valu- 
ation to  be  $97,628.18,  and  deducting  the  estimate  of  preliniinary 
expense  in  the  sum  of  $7,^31.71,  which  would  leave  the  sum 
of  $90,396.47  representing  the  reproduction  value  of  the  physi- 
cal properties.     It  is  further  claimed  by  the  complainant  that 

there  is  excess  plant  valuation  in  the  above  as  follows: 
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Exchange  pole  lines   $18,216.43  2o7c  $4,554.11 

Exchange  aerial  cables    24,983.91  26%  6,425.98 

Central  office  op.  equip 12,236.08  25%  3,069.02 

Exchange  aerial  wire  6,839.90  20%  1,367.98 

Exchange  underground  cable   3,284.69  36%  1,149.61 

Totol    $16,376.70 

We  would  then  have  the  following: 

Total  value  of  physical  properly $90,396.47 

Less  excess  plant   16,376.70 

Reproduction  cost  of  used  and  useful  property $74,019.77 

Preliminary  and  general  expense  7,231.71 

Total  reproduction  cost $81,261.48 

[6,  6]  It  is  claimed  by  Mr.  IngersoU  that  a  further  deduction 
should  be  made  for  accrued  depreciation.  It  appears  from  his 
appraisal  that  the  weighted  average  annual  depreciation,  ap- 
plying the  straight  line  formula,  would  be  6.07  per  cent,  which, 
when  applied  to  the  appraisal  of  the  physical  properties,  to  wit, 
$74,019.77,  would  make  an  annual  depreciation  of  $4,493.00, 
and  for  three  and  one-half  years,  this  being  the  portion  of  the 
life  of  the  plant  spent,  would  make  $15,725.50  total  accrued  de- 
preciation to  date,  instead  of  $20,732.42  as  computed  by  Mr.  In- 
gersoU. In  figuring  this  depreciation  to  date,  he  first  deducts 
the  excess  plant  to  get  the  cost  of  reproduction  new  of  the  used 
and  useful  part  of  the  plant,  and  then  computes  the  depreciation 
not  on  the  value  of  the  used  and  useful  property,  but  on  the 
gross  reproduction  new  value.  If  he  throws  out  the  excess  plant 
as  not  used,  and  not  useful,  then  depreciation  on  such  excess 
plant  should  not  be  included  in  the  total  estimated  depreciation 
of  the  plant.  The  evidence  of  Mr.  IngersoU  in  this  case  shows 
that  the  average  life  of  the  units  of  this  plant  is  something 
over  sixteen  years,  while  only  three  and  one-half  years  have  been 
spent;  that  the  plant  is  in  first-class  condition  and  as  good  as 
new,  and  is  capable  of  rendering  100  per  cent  efficient  service. 
That  being  true,  we  must  find  under  the  rule  announced  by  our 
supreme  court  in  the  case  of  Murray  v.  Public  Utilities  Com- 
mission, 27  Idaho,  603,  P.U.R.1915F,  436,  150  Pac.  47,  that 
no  deduction  should  be  made  in  this  case  for  accrued  deprecia- 
tion. 

It  appears  from  the  evidence  that  the  consolidation  of  the 
physical  properties  of  the  two  old  telephone  plants  was  oonsum- 

P.U.R.1916C. 
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mated  about  May  1,  1916^  and  since  that  time  have  been  run 
under  one  management  Consequently,  in  our  consideration  of 
the  operating  revenues  and  operating  expenses  of  the  defendant 
company,  we  have  only  a  record  for  the  eight  months  of  1916, 
In  the  table  below  will  be  found  the  statement  by  months  of  such 
operating  revenues  and  operating  expenses. 

TABLE  VI. 


Operating 
Revenues 


Operating 
Expenses 


Net 
Revenue 


May 

June 

July 

August. ... 
September 
October  . . . 
November. 
December . 


$2,202.47 
1,976.89 
1,948.09 
1,942.09 
1.995.79 
2,003.99 
1,993.39 
1,950.19 


$1,627.38 
1,683.52 
1,886.50 
1,475.35 
1,304.43 
1,424.60 
1,476.97 
1,439.32 


575.09 
293.39 
61.59 
466.74 
691.36 
579.89 
516.42 
510.87 


Total  net  revenue 

Average  net  revenue  per  month. 
Estimated  net  revenue  for  year  . 


Estimated  net  revenue  per  annum 

Less  annual  depreciation  allowance  of  6.07  per  cent  on  value  of 
physicial  property,  viz.,  $74,019.77 

Net  balance  for  return  on  capital $2,043.88 


$4,357.93 

544.74 

6,536.88 

$6,536.88 

4,493.00 


[7,  8]  This  will  give  a  return  of  only  2.51  per  cent  per  an- 
num on  the  valuation  of  $81,251.48.  Some  of  the  general  office 
expenses  seem  somewhat  exorbitant,  particularly  the  salary  of 
the  president  and  general  manager,  he  being  allowed  a  salary 
of  $8,400  per  annum.  In  the  judgment  of  the  Commission  $6,- 
000  per  annum  would  be  a  reasonable  allowance  for  the  presi- 
dent and  general  manager  of  this  company,  considering  his  duties 
and  responsibilities.  However,  in  view  of  the  fact  that  the  net 
revenues  of  the  company  are  not  yet  sufficient  to  give  a  reasonable 
return  upon  the  valuation  of  the  plant,  if  the  stockholders  of  the 
company  prefer  to  apply  such  net  revenue  to  the  payment  of  the 
exorbitant  salaries,  rather  than  to  the  payment  erf  dividends, 
they  have  the  right  so  to  do. 

This  hearing  involved  simply  the  local  exchange  rates  at 
Coeur  d'Alene,  and  no  question  was  raised  as  to  the  rates  of  the 
defendant  company  as  a  whole  system.     Furthermore,  no  ques- 

P.U.R.1916C. 
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tion  was  raised  as  to  the  reasonableness  of  the  toll  rates  in  and 
out  of  Coeur  d'Alene.  The  defendant,  in  presenting  its  case,  pre- 
sented an  exhibit  showing  the  direct  expenses  connected  with 
the  exchange,  together  with  an  apportionment  of  general  expense, 
the  basis  and  method  of  such  apportionment  not  being  made 
known,  and  consequently  this  Commission  has  not  .sufficient  evi- 
dence before  it  to  determine  the  reasonableness  of  the  amounts 
80  apportioned.  See  table  below  showing  such  apportionment 
for  the  months  of  November  and  December,  1915. 

TABLE  VII. 

The  Interstate  Utilities  Company. 

Statement  of  Earnings  and  Expenses — C<eur   d'Alene   Exchange   for   Two 

Months  Ending  Dec.  31,  1915. 


Accoant  No. 

November 

December 

500-506       Exchange  revenue 

$1,993.38 

272.43 

33.13 

484.98 

238.72 

$1,950.19 
330.80 

601-610       Current  maintenance 

704-706       Deferred  charge  to  maintenance 

620-633       Traffic  expense 

24.02 
434.30 

640-650        Commercial  exDense - . . . 

215.88 

Total  direct  expense 

$1,029.26 
216.63 

$1,005.00 
216.63 

Less  direct  toll  expense  (Est.) 

Net  direct  exchange  expense 

•Proportion  of  overhead  expense 

904              UncoUectable  revenue  (deduction)  . . . 
305              Taxes  and  licenses 

$    812.63 

•    479.55 

9.97 

89.49 

85.33 

$    788.37 

477.29 

9.75 

78.58 

330-334        Rent  deductions 

85.33 

Total  exchange  expense 

Balance  net  revenue  (Exchange) 

$1,476.97 
516.41 

$1,439.32 
510.87 

•  331,  601,  621,  640,  660-676,  706. 

From  the  above  table  it  will  appear  that  an  arbitrary  deduction 
of  $216.63  was  made  for  direct  toll  expense.  The  evidence 
shows  that  this  amount  was  arrived  at  by  making  an  apportion- 
ment of  the  direct  expenses  of  this  local  exchange  to  local  and 
toll  business.  The  amount  apportioned  to  toll  business  seems  to 
cover  only  an  apportionment  of  labor  and  local  supervisory  ex- 
pense. See  table  below : 
P.u.R.ioiao*  tt 
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TABLE  VIII. 
Operating  Cost  at  Exchange  as  Follows: 


Miss  Downs  Operator 

MissRedfield  **       

Miss  Young  **        

Miss  Gibson  **        

Miss  Smith,  Night  **        

*•        **  *^  **       Revenue  accounting 

J.  T.  Faulkner,  Div.  Mgr.  Toll  supervision 

Miss  Drew,  Chief  Operator 

Toll  supervising 

Toll  revenue  accounting 

Thos.  Busby,  Collector 

Toll  revenue  collecting 

Toll  revenue  accounting 

Miss  Kipp,  cashier 

Toll  revenue  accounting 

Toll  revenue  collecting 


100  % 

90  % 

70  % 

40  % 

40  % 

10  % 

10  % 

30  % 

26  % 

40  % 

10  % 

10  % 

2i% 

$  47.50 
45.00 
24.00 
14.00 
19.00 
4.75 
12.60 

16.50 
13.75 

16.00 
4.00 

5.50 
1.121 

$223.62i 


No  amount  seems  to  have  been  apportioned  to  toll  expense 
to  cover  light,  heat,  rent,  or  any  other  expense  outside  of  labor 
and  supervision.  From  the  evidence  introduced,  this  Commis- 
sion is  not  in  a  position  to  make  the  proper  apportionments  of 
such  expense,  and,  therefore,  for  the  purposes  of  this  case,  have 
been  compelled  to  accept  the  figures  as  presented  by  the  de- 
fendant in  regard  to  same. 

This  Commission  does  not  wish  to  be  understood  as  finding 
and  determining  that  the  valuation  of  the  defendant's  plant  at 
Cceur  d'Alene,  as  herein  assumed,  to  wit,  the  sum  of  $81,251.48, 
is  the  true  and  correct  valuation  for  rate-making  purposes.  In 
no  event  could  the  amount  be  less  than  that  amount,  but,  as  her^ 
inbefore  stated,  for  the  purposes  of  this  case  only,  we  have  as- 
sumed that  that  valuation  is  the  reasonable  valuation  of  this 
plant  for  rate-making  purposes. 

.  From  all  the  evidence  in  this  case,  the  Commission  finds  that 
the  rates,  tolls,  rental,  and  charges  of  the  defendant  company  at 
Cceur  d' Alene  are  not  unreasonably  high  and  exorbitant,  and  that 
the  iX>mp1aint  of  the  plaintijS  herein  should  be  dismissed  without 
prejudice. 

It  is  therefore  ordered  that  the  complaint  of  the  complainant 
herein  be,  and  the  same  hereby  is,  dismissed  without  prejudice. 

P.UJL1916C. 
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AliABAMA  SUPKEMB  COURT. 

EAILROAD  COMMISSION  OF  ALABAMA 

V, 

ST.  LOUIS  &  SAN  FRANCISCO  RAILROAD  COMPANY. 

[No.  148.] 
(—  Ala.  — ,  70  So.  645.) 

Orders  —  Construction  —  Train  service. 

1.  Two  orders  regulating  train  service  must  both  fall  if  they  are 
opprefisiTe  when  considered  together,  although  each  may  be  valid  when 
considered  alone,  since  the  court  cannot  select  whidi  shall  stand;  but 
if  one  order  is  valid  and  the  other  is  of  itself  invalid,  the  valid  order 
will  stand  while  the  other  will  fall. 

Orders  —  Presumption  of  validity  —  Review  "by  courts  —  Train  service. 

2.  The  comrts  will  presume  that  a  Railroad  Commission  order  regu* 
lating  train  service  is  reasonable,  and  will  sustain  it  imless  it  clearly 
appears  to  be  unjust  and  unreasonable. 

Service  —  Railroads  —  Additional     passenger     train  —  Unreasonable' 
ness  of  order. 

8.  An  order  requiring  an  additional  passenger  train  each  way  daily 
to  serve  four  towns  is  unreasonable  where  it  appears  that  the  towns, 
ranging  in  population  from  only  619  to  1,727  inhabitants,  are  served 
by  one  local  and  two  fast  trains  each  way  daily,  that  the  interval  be- 
tween the  new  train  and  the  succeeding  train  will  be  slight,  and  that  a 
large  expenditiure  of  money,  aside  from  operating  expenses,  will  be 
required. 

Commerce '^  State  regulation  of  interstate  trains, 

4.  An  order  requiring  two  interstate  passenger  trains  to  stop  at 
smair  towns  is  an  unreasonable  restraint  upon  interstate  commerce, 
where  it  appears  that  the  stops  will  prevent  the  making  of  an  inter- 
state connection  and  the  meeting  of  competition,  that  the  towns  are 
served  by  one  local  and  two  fast  trains  each  way  daily,  and  that  any 
inadequacy  in  such  service  can  be  corrected. 

[January  13,  1916.] 

From  a  decree  by  the  City  Court  of  Montgomery,  Gaston 
Gunter,  Judge,  for  the  complainant  in  a  suit  by  the  St.  Louis  & 
San  Francisco  Railroad  Company  to  enjoin  orders  of  the  Ala- 
bama Kailroad  Commission  regulating  train  service,  defendant 
appeals;  af&rmed. 

Appearances:  Robert  C.  Brickeil,  Attorney  General,  for  ap- 
pellant ;  Forney  Johnston  for  appellee, 

P.U.R.10J6C. 
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Gardner,  J.,  delivered  the  opinion  of  the  court: 

The  original  bill  in  this  case  sought  an  injunction  against 
an  order  of  the  Railroad  Conunission  of  Alabama,  docket  No. 
767,  which  required  an  extra  train  to  be  run  each  day  over  the 
complainant's  road,  for  local  service,  between  SulHgent  and 
Birmin^am,  in  each  direction,  which  said  order  bears  date  of 
January  16,  1914,  The  schedule  prescribed  in  said  order  re- 
quired a  train  to  leave  Birmingham  daily  at  or  about  12  o'clock 
noon,  and  proceed  westward  to  Sulligent,  and  another  train  to 
leave  Sulligent  at  or  about  12  o'clock,  noon,  and  proceed  east- 
ward to  Birmingham,  each  making  all  intermediate  stops.  While 
the  original  bill  was  pending  testing  the  reasonableness  of  this 
order,  the  respondent  Commission  on  May  5,  1914,  entered  an- 
other order,  bearing  docket  No.  781,  requiring  the  said  St.  Louis 
&  San  Francisco  Railroad  Company,  and  the  receivers  in  charge 
thereof,  to  make  regular  stops  of  their  trains  numbered  105  and 
106  at  Sulligent,  Carbon  Hill,  Cordova,  and  Dora,  Alabama, 
for  the  receipt  and  delivery  of  passengers  thereon.  Thereupon, 
the  complainant  filed  a  supplemental  bill  seeking  similar  relief 
against  the  said  order  above  numbered  781.  The  complainant, 
the  St.  Louis  &  San  Francisco  Railroad  Company,  is  shown  to 
be  in  the  hands  of  receivers  appointed  by  the  Federal  court,  and 
they  are  made  parties  respondent  to  the  bill. 

Upon  a  submission  of  the  cause  for  final  decree  on  pleadings 
and  proof,  the  judge  of  the  city  court,  sitting  in  equity,  granted 
the  relief  prayed  for,  and  from  this  decree  the  respondent.  Rail- 
road Commission,  prosecuted  this  appeal. 

[1]  It  is  first  insisted  by  counsel  for  appellee  that,  if  both 
of  the  orders  above  referred  to,  when  considered  together,  put 
an  unnecessary  and  unreasonable  burden  upon  the  complainant, 
then  both  orders  should  fall  without  regard  to  reasonableness  of 
either,  when  considered  separately,  for  the  reason  that  this  court 
has  no  power  to  exercise  legislative  functions,  and  therefore,  as 
the  Commission  entered  the  second  order  without  any  repeal  or 
limitation  upon  the  first,  that  this  court  is  without  the  power 
to  select  which  of  said  two  orders  should  be  permitted  to  stand. 
It  is  therefore  urged  that  the  only  course  open  is  to  annul  the 
outstanding  orders  and  leave  with  the  Commission  the  question 
whether  or  not  it  will  attempt  to  revive  either.    The  trial  judge. 

P.U.R.1916C. 
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in  response  to  this  contention,  used  the  following  language,  which 
meets  our  approval :  "It  seems  to  me  that  the  true  rule  is,  with- 
out a  consideration  of  the  frame  of  the  present  bills,  that  if  each 
order,  when  considered  separately  and  alone,  is  valid,  but,  when 
considered  collectively  and  together,  are  oppressive  and  unrea- 
sonable, then  both  orders  must  fall,  since  the  court  cannot  select 
which  shall  stand ;  and,  if  the  first  order  is  valid,  but  the  second 
order  of  itself  is  invalid,  then  the  first  order  should  stand,  but 
the  second  should  fall,  and  likewise,  if  the  first  of  itself  is  in- 
valid, and  the  second  is  valid,  then  I  see  no  reason  why  the  second 
order  should  not  stand.  This  conclusion  makes  it  necessary  to 
examine  each  order  separately  and  in  connection  with  the  evi- 
dence/' 

In  the  opinion  of  the  court  below  it  is  also  stated  that  it  was 
admitted  by  the  state  that  it  was  unreasonable  that  both  orders 
should  stand,  and  this  statement  finds  no  denial  in  brief  of  coun- 
sel for*  the  appellant  here. 

[2]  It  is  recognized  in  this  state,  and  it  is  unquestionably 
a  statutory  rule,  that  the  order  of  the  Kailroad  Commission  is 
presumably  reasonable,  and  the  court  will  not  overturn  its  find- 
ing unless  it  clearly  appears  that  such  order  is  unjust  and  un- 
reasonable. Railroad  Commission  v.  Alabama  Northern  B.  Co. 
182  Ala.  357,  62  So.  749;  Railroad  Commission  v.  Alabama 
G.  S.  R.  Co.  185  Ala.  354,  L.R.A.1915D,  98,  64  So.  13. 

[3]  As  to  order  No.  767,  requiring  an  additional  passenger 
train,  but  little  is  found  by  way  of  argument  in  brief  of  counsel 
for  appellant.  It  appears  without  conflict  that  the  complainant 
railway  company  operates  three  passenger  trains  each  day  each 
way,  stopping  at  all  local  points,  including,  of  course,  those  stops 
here  indicated.  Two  of  these  trains  are  through  trains,  run- 
ning between  Birmingham  and  Memphis.  Trains  numbered  and 
referred  to  as  103  and  104,  between  Birmingham  and  Memphis, 
carry  sleepers.  One  of  the  three  trains  appears  to  be  entirely 
teeal,  and  operates  between  Amory,  Mississippi,  and  Birming- 
ham, including  all  of  these  points.  The  population  of  the  towns 
here  involved,  without  reference  to  that  of  the  precinct  in  which 
they  are  located,  is  stated  in  this  record  to  be  respectively  as 
follows:     Sulligent,  619;  Carbon  Hill,  1,627;  Cordova,  1,747; 

and  Dora,  916.  The  schedule  of  these  three  trains  each  way 
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is  given  in  detail,  as  well  also  as  that  of  trains  105  and  106, 
which  do  not  make  these  stops.  Train  105  runs  through  Sulli- 
gent  at  12:30  p.  m.,  and  train  921,  from  Memphis  to  Birming- 
ham, stops  at  that  station  at  12 :50  p.  m.  ;  this  latter  train  serv- 
ing SuUigent  and  all  the  towns  between  that  point  and  Birming- 
ham. The  order  requiring  an  additional  train  fixes  the  schedule 
for  leaving  Sulligent  at  or  about  noon,  and  the  evidence  is  with- 
out dispute  that  this  local  train  would  be  overtaken  within  a  few 
stations  and  required  to  side  track  for  No.  105  to  pass,  which, 
of  course,  taken  in  connection  with  the  delay  of  local  travel, 
would  reduce  the  interval  between  the  new  train  leaving  at  noon 
and  921,  which  leaves  at  12 :50,  so  that  they  would  be  run  prac- 
tically together,  or,  at  least,  somewhat  after  the  fashion  of  what 
is  called  a  first  and  second  section.  The  passenger  revenue  from 
these  stations  is  also  given ;  and  the  evidence'  deals  with  many 
minute  details  concerning  the  schedule  of  these  trains  and  the 
trafiic  of  the  same,  as  well  also  as  with  a  comparison  with  the 
service  of  other  roads  in  that  section.  The  evidence  is  rather 
voluminous,  and  a  detailed  discussion  of  the  same  would  serve  no 
good  purpose,  and  is  considered  entirely  unnecessary.  The  ad- 
dition of  this  new  train,  it  is  shown  without  dispute,  would  re- 
quire a  large  expenditure  of  money,  aside  from  the  operating  ex- 
penses. 

Without  further  reference  to  the  testimony,  therefore,  suffice 
it  to  say  that  the  same  has  been  given  careful  consideration,  and 
that  we  are  in  accord  with  the  view  of  the  court  below  that  the 
order  numbered  767  is  manifestly  imreasonable.  If  there  exist 
imperfections  in  the  service  of  these  three  trains,  or  in  the  equip- 
ment of  the  same,  or  in  their  schedule,  which  the  citizens  of  these 
communities  desire  to  remedy,  this  end  may  be  more  readily 
accomplished  by  seeking  an  order  for  that  purpose,  but  we  think 
it  cleat  that  the  evidence  in  this  record  does  not  justify  any 
order  for  an  additional  train.  Indeed,  counsel  for  the  appellant 
lay  but  little  stress  upon  this  feature  of  the  case.  We  pass,  there- 
fore, to  a  brief  consideration  of  order  781,  requiring  the  stop- 
page of  trains  105  and  106  at  these  points. 

[4]  These  two  trains  operate  between  Kansas  City  and  Bir- 
mingham, and  are  operated  as  solid  trains,  and  are  known  as  the 

Kansas  City-Florida  Special,  making  connection  in  Birming- 
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ham  with  the  Southern  Railway  to  Jacksonville,  Florida.  The 
equipment  of  the  trains  goes  entirely  through,  with  the  except 
tion  of  the  baggage  car  and  the  dining  car.  These  trains  are 
exclusively  interstate  trains,  and  are  not  used  for  local  traffic. 
It  is  without  dispute  that  they  are  now  run  at  their  maximum 
speed  consistent  with  safety.  Originally,  when  these  trains 
stopped  at  the  stations  here  involved,  there  were  only  two  local 
trains  serving  these  communities,  and  it  appears  that  the  trains 
were  given  a  greater  margin  as  to  other  connections.  The  his- 
tory of  these  interstate  trains  is  to  be  found  in  the  record,  to- 
gether with  a  detailed  account  of  the  schedule  which  is  main- 
tained in  an  eflFort  to  make  important  connections  with  other 
roads  and  meet  competition  in  interstate  travel.  It  is  further 
shown  that  these  connections  are  such  that  the  schedules  are  fixed 
arbitrarily,  and  that  over  them  the  cwnplainant  has  no  con- 
trol whatever.  It  further  appears  without  dispute  that  the  loss 
of  a  few  minutes  in  its  regular  schedule  would  be  followed  by 
serious  consequences  in  so  far  as  making  these  connections  is  con- 
cerned. 

It  has  been  held  by  the  Supreme  Court  of  the  United  States 
that  the  State  Railroad  Commission  may  in  some  certain  in- 
stances order  the  stoppage  of  interstate  trains,  if  they  do  not 
directly  regulate  interstate  commerce.  Lake  Shore  &  M.  S.  R. 
Co.  V.  Ohio,  173  U.  S.  285,  43  L.  ed.  702,  19  Sup.  Ct 
Rep.  465;  Atlantic  Coast  Line  R.  Co.  v.  Wharton,  207  U. 
S.  328,  52  L.  ed.  230,  28  Sup.  Ct.  Rep.  121.  Ques- 
tions of  this  character  have  frequently  been  before  the  Supreme 
Court  of  the  United  States  for  review.  Hemdon  v.  Chicago,  R. 
L  &  P.  R.  Co.  218  U.  S.  185,  54  L.  ed.  970,  30  Sup.  Ct  Rep. 
633 ;  Mississippi  R.  Commission  v.  Illinois  C.  R.  Co.  203  U.  S. 
335,  51  L.  ed.  209,  27  Sup.  Ct  Rep.  90;  Atlantic  Coast  Line 
R.  Co.  V.  Wharton,  supra. 

The  following  quotations  from  some  of  the  above  authorities  are 
here  in  point : 

In  Atlantic  Coast  Line  R.  Co.  v.  Wharton,  supra,  is  the  fol- 
lowing: 'When,  therefore,  an  order  made  under  state  authority 
to  stop  an  interstate  train  is  assailed  because  of  its  repugnancy 
to  the  interstate  commerce  clause,  the  question  whether  such 
order  is  void  as  a  direct  regulation  of  such  commerce  may  be 
P.U.R.1916C. 
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tested  by  considering  the  nature  of  the  order,  the  character  of 
the  interstate  commerce  train  to  which  it  applies,  and  its  neces- 
sary and  direct  effect  upon  the  operation  of  such  train.  But  the 
effect  of  the  order  as  a  direct  regulation  of  interstate  commerce 
may  also  be  tested  by  considering  the  adequacy  of  the  local 
facilities  existing  at  the  station  or  stations  at  which  the  interstate 
commerce  train  has  been  commanded  to  stop." 

In  Mississippi  K.  Commission  v.  Illinois  0.  R.  Co.  supra,  it 
is  said  that  ^^whether  there  has  or  has  not  been  such  an  [im- 
proper and  illegal]  interference"  by  such  an  order  of  tiie  Ccwn- 
mission  with  the  interstate  commerce  of  the  railroad  ^^s  a  ques- 
tion of  law  arising  from  the  facts." 

The  opinion  in  that  case  concludes  as  follows:  "The  trans- 
portation of  passengers  on  interstate  trains  as  rapidly  as  can 
with  safety  be  done  is  the  inexorable  demand  of  the  public  who 
use  such  trains.  Competition  between  great  trunk  lines  is 
fierce,  and  at  times  bitter.  Each  line  must  do  its  best  even  to  ob- 
tain its  fair  share  of  the  transportation  between  states,  both 
of  passengers  and  freight.  A  wholly  unnecessary,  even  though  a 
small,  obstacle  ought  not,  j  in  fairness,  to  be  placed  in  the  way  of 
an  interstate  road,  whichl  may  thus  be  unable-  to  meet  the  com- 
petition of  its  rivals.  We  by  no  means  intend  to  impair  the 
strength  of  the  previous  decisions  of  this  court  on  the  subject, 
nor  to  assume  that  the  interstate  transportation,  either  of  passen- 
gers or  freight,  is  to  be  regarded  as  overshadowing  the  rights  of 
the  residents  of  the  state  through  which  the  railroad  passes  to 
adequate  railroad  facilities.  Both  claims  are  to  be  considered, 
and  after  the  wants  of  the  residents  within  a  state  or  locality 
through  which  the  road  passes  have  been  adequately  supplied,  re- 
gard being  had  to  all  the  facts  bearing  upon  the  subject,  they 
ought  not  to  be  permitted  to  demand  more,  at  the  cost  of  the 
ability  of  the  road  to  successfully  compete  with  its  rivals  in  the 
transportation  of  interstate  passengers  and  freight." 

We  deem  it  unnecessary  to  enter  into  a  discussion  of  the  evi- 
dence bearing  upon  these  facts  of  the  case.  It  appears  tiiat 
this  latter  order,  No.  781,  of  date  May  6,  1914,  was  enter^  by 
the  Conmiission  without  any  evidence  additional  to  that  which 
was  considered  when  the  order  No.  767  was  made  relating  to  an 

additional  train.     In  addition  to  the  evidence  in  the  record  be- 
P.U.R.1916C. 


Digitized  by 


Google 


RAILROAD  COM.  OF  ALA.  v.  ST.  LOUIS  k  S.  F.  R.  CO.  457 

fore  us,  there  were  sent  up  for  our  inspection  photographs  of 
the  trains,  showing  their  full  equipment,  which  now  serve  these 
localities,  as  well  also  as  photc^raphs  of  the  business  sections  of 
the  towns  involved. 

The  order  requires  the  stoppage  of  these  through  trains  at  the 
stations  of  Sulligent,  Cordova,  Carbon  Hill,  and  Dora,  but  no 
witness  seems  to  have  been  examined  in  so  far  as  Sulligent  is 
concerned,  and  no  insistence  appears  to  have  been  made  on  be- 
half of  that  community  as  disclosed  by  this  record.  By  the  con- 
clusion we  have  here  reached  we  do  not  mean  to  indicate  that 
the  citizens  of  these  communities  have  not  been  without  some 
cause  for  complaint  as  to  the  service  rendered,  such  as  mainte- 
ance  of  schedule  time  and  additional  equipment  of  the  trains  if 
deemed  necessary.  Upon  these  questions  we  are  not  called  upon 
to  pass  as  they  are  not  here  involved,  but  such  matters  are  of 
the  character  to  be  remedied  by  a  complaint  to  the  Railroad 
Commission  upon  a  proper  petition  for  proper  orders.  We  have 
also  not  been  unmindful  of  the  rule  as  stated  in  Railroad  Com- 
mission V.  Alabama  Northern  R.  Co.  supra,  and  of  the  neces- 
sity for  the  strict  observance  thereof  by  this  court  in  reviewing 
the  orders  of  the  Railroad  Commission.  Under  the  peculiar  facts 
and  circumstances,  however,  as  disclosed  by  this  record,  we  are 
of  the  opinion  that  the  trial  court  reached  a  correct  conclusion 
in  regard  to  order  No.  781,  which  we  have  here  just  above  been 
considering.  The  learned  trial  judge  concluded  his  opinion  in 
the  following  language,  which  summarizes  the  result  of  his  in- 
vestigation into  the  evidence  in  this  case,  and  in  which  summary 
we  concur:  "It  is  shown  without  contradiction  that  for  many 
years  this  road  has  been  striving  to  obtain  and  retain  its  share 
of  the  through  traffic  from  the  West  to  the  Southeast  in  compe- 
tition with  other  roads.  It  is  shown  how  they  have  given  up 
one  connection  after  another  in  order  to  meet  competition  and 
make  reasonably  quick  schedules.  Without  controversy,  it  is 
shown  that  in  other  states  it  has  had  to  discontinue  many  stops 
of  relatively  greater  importance  than  the  Alabama  points  dis- 
continued. Complainant  also  shows  without  contradiction  that, 
if  the  order  is  not  suspended,  the  time  consumed  in  making  the 
stops  would  compel  it  to  lose  its  interstate  connection,  with  a  con- 
sequent loss  of  interstate  business.    Were  these  statements  contro* 
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verted,  there  might  be  some  doubt  as  to  the  effect  of  the  orders, 
but  the  evidence  is  without  conflict  in  this  regard,  and  it  fol- 
lows that  the  order  is  an  unreasonable  restraint  upon  interstate 
traffic,  and  is  therefore  unauthorized." 

In  this  view  of  the  case  and  in  the  light  of  the  abovensited 
authorities  of  the  Supreme  Court  of  the  United  States,  we  con- 
clude that  said  order  No.  781  cannot  stand. 

It  follows,  therefore,  that  the  decree  of  the  court  below  must 
be  affirmed* 

Andersoi^  Ch.  J.,  and  McClellan  and  Sayre,  JJ.,  concur. 


OAIilFORNIA  SUPREME  COURT. 

HOLABIBD 

V. 

RAILROAD  COMMISSION  OF  STATE  OP  CALIFORNIA. 

[L.  A.  398^3988.] 

(—  Cal.  — ,  154  Pac.  831.) 

Certiorari  ^Review  of  intermediate  orders^  Order  merely  asserting 
jurisdiction. 

Certiorari  does  not  lie  to  review  an  intermediate  order  of  the 
California  Commission  which  merely  overrules  a  demurrer  alleging 
that  the  defendant  is  not  a  puhlic  utility,  and  oonsequentlj  not  subject 
to  the  jurisdiction  of  the  Conunission. 

[January  17,  1916.] 

Petition  to  review  an  order  of  the  California  Railroad  Com- 
mission overruling  a  demurrer  attacking  the  jurisdiction  of  the 
Commission;  dismissed  without  prejudice  as  premature. 

Appearances:  W.  B.  Mathews  and  S.  B.  Rohinson  for  pe- 
titioner; Douglas  Brookman  (Max  Thelen  of  counsel)  for  re- 
spondent ;  Haines  &  Haines  and  John  M.  Eshleman,  amici  curice. 

Shaw,  J.,  delivered  the  opinion  of  the  court : 

In  each  of  the  aforesaid  cases  the  petitioner  seeks  to  review 
and  annul  an  alleged  decision  and  order  of  the  Kailroad  Com- 
mission. The  order  in  No.  3986  was  made  upon  the  complaint  of 
Louis  J.  Ivey  to  the  Commission;  that  in  3987  upon  the  com- 
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plaint  of  Adolph  Becker;  and  that  in  No.  3988  upon  the  com- 
plaint of  F.  W.  Weeks,  as  president  of  the  Holtville  city  coun- 
cil. The  nature  of  the  proceedings  naay  hest  be  shown  by  a  brief 
statement  of  the  facts  allied  in  the  complaint  of  Becker  and  of 
the  order  made  in  that  case. 

Becker  complained  to  the  Commission,  ailing  that  the  Cali- 
fornia Development  Company  was  a  corporation  organized  un- 
der the  laws  of  New  Jersey  to  carry  on  the  business  of  selling, 
renting,  and  distributing  water  for  irrigation  purposes  for  com- 
pensation and  hire ;  that  it  was  operating  an  irrigation  system  in 
the  county  of  Imperial,  and  thereby  distributing,  selling,  and 
renting  water  generally  to  the  public  in  that  county,  for  the  irriga- 
tion of  the  land  of  the  Imperial  valley,  including  a  tract  of  land 
of  Becker  containing  some  240  acres;  that,  in  an  action  pend- 
ing in  the  superipr  court,  W.  H.  Holabird  had  been  duly  appoint- 
ed receiver  of  said  company,  and  in  that  capacity  was  carrying 
on  the  business  of  the  company ;  that  Becker  needed  water  with 
which  to  irrigate  his  land,  and  had  demanded  the  delivery  there- 
of from  said  receiver,  offering  to  pay  the  usual  rate  fixed  there- 
for, but  that  the  receiver  thereupon  refused,  and  still  refuses, 
to  deliver  any  water  to  said  Becker.  The  prayer  was  that  the 
Commission  make  an  order  requiring  the  receiver  to  deliver  water 
to  Becker  for  the  irrigation  of  said  land  at  the  same  price  and 
terms  upon  which  it  delivered  water  to  other  persons  owning 
lands  under  the  system.  The  receiver  appeared  and  filed  a  paper, 
denominated  a  demurrer  to  the  complaint  of  Becker,  on  the 
ground  that  the  Commission  had  no  jurisdiction  of  the  proceed- 
ings. The  particular  point  stated  in  the  demurrer  was  that  it  did 
not  appear  that  the  water  supply  in  charge  of  the  defendant  as  re- 
ceiver is,  or  ever  has  been,  dedicated  to  public  use,  or  that  the  sys- 
tem controlled  by  him  is  a  public  utility.  The  Commission  did 
not  see  fit  to  rest  its  determination  as  to  its  jurisdiction  upon  the 
allegations  of  the  complaint  of  Becker  to  which  the  demurrer  of 
Holabird  was  addressed,  but  took  evidence  on  the  subject  of  the 
character  of  the  company  and  made  findings  of  fact  upon  the  evi- 
dence.    Thereupon  it  made  the  following  order: 

"A  public  consolidated  hearing  having  been  held  in  the  above- 
entitled  cases  on  the  question  whether  the  Railroad  Commission 
has  jurisdiction  over  the  defendants,  and  this  question  being 
P.U.R.1916C. 
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now  ready  for  decision,  the  Railroad  Commission,  in  reliance 
on  each  statement  or  finding  of  fact  contained  in  the  opinion 
which  precedes  this  order,  hereby  finds  that  the  water  system  of 
California  Development  Company  is  a  public  utility  water  sys- 
tem, and  that  W.  H.  Holabird,  as  receiver  thereof,  is  a  public 
utility,  subject  to  the  jurisdiction  of  the  Railroad  Commission. 
It  is  accordingly  ordered  that  the  demurrers  in  each  of  the  above- 
entitled  cases  be,  and  the  same  are  hereby,  overruled,  and  the 
defendant  in  each  of  said  cases  is  hereby  given  twenty  (20)  days 
from  service  of  a  certified  copy  of  this  opinion  and  order  in  which 
to  satisfy  the  respective  complainants  or  to  answer." 

It  is  this  order  which  the  petitioner  here  seeks  to  review.  In 
regard  to  the  complaints  of  Ivey  and  Weeks  like  proceedings  were 
had,  resulting  in  orders  the  same  in  form  as  that  above  given. 
At  the  close  of  its  opinion,  referred  to  in  the  above  order,  the 
Commission  says:  ^*It  will  be  understood,  of  course,  that  the 
present  decision  deals  only  with  the  question  of  this  Commission's 
jurisdiction.-  If  this  decision  stands,  it  by  no  means  necessarily 
follows  that  complainants  in  any  or  all  of  these  cases  will  ulti- 
mately secure  the  relief  for  which  they  ask.'' 

Each  case  is  still  pending  before  the  Commission  for  final  de- 
termination. The  orders  asked  for  have  not  been  made  and  may 
yet  be  denied.  No  final  determination  of  either  case  has  been 
made.  It  may  be  that  the  receiver  will  not  be  injured  or  the 
system  he  controls  at  all  be  affected  by  the  final  orders.  We 
think  this  proceeding  is  premature. 

The  writ  of  review  lies  only  when  the  final  determination  of 
an  inferior  court,  tribunal,  or  board  is  in  excess  of  its  jurisdic- 
tion. Code  Civ.  Proc.  §  1068.  The  language  of  the  section 
limits  it  to  cases  where  the  tribunal  "has  exceeded"  its  jurisdic- 
tion. It  does  not  lie  to  determine  the  correctness,  in  point  of 
law,  of  rulings  or  decisions  made  by  such  court,  tribunal,  or 
board,  upon  objections  made  or  questions  arising  in  the  course 
of  the  proceeding  or  cause  preliminary  and  prior  to  the  final 
determination  regarding  the  action  which  it  is  asked  to  take  in  the 
matter.  Wilson  v.  Sacramento  County,  3  CaL  386;  People 
ex  rel.  San  Francisco  v.  County  Judge,  40  Cal.  479 ;  Aberding 
V.  Macham,  40  Cal.  Qb6 ;  Lamb  v.  Schottler,  54  Cal.  320 ;  Sayers 
V.  Superior  Ct.  84  Cal.  642,  24  Pac.  296 ;  Gauld  v.  San  Fran- 
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Cisco,  122  Cal.  18,  54  Pac.  272.  In  Wilson  v.  Sacramento 
County  the  board  of  supervisors  had  overruled  an  objection  that 
it  had  no  jurisdiction  over  an  application  for  a  ferry  license,  but 
had  not  granted  or  refused  such  license.  In  People  ex  rel.  San 
Francisco  v.  County  Judge,  the  judge  had  entertained  an  appli- 
cation of  certain  street  commissioners  asking  him  to  fix  the  com- 
pensation which  they  should  receive,  and  had  set  the  application 
for  hearing,  but  had  not  otherwise  acted  upon  it.  In  Lamb  v. 
Schottler  one  of  the  points  involved  was  the  right  to  a  review  of 
the  action  of  the  board  of  supervisors  upon  a  proposed  resolution, 
which  was  still  pending  before  it  and  had  not  been  adopted.  In 
Sayers  v.  Superior  Ct.  the  petitioner  had  been  cited  to  show  cause 
why  he  should  not  be  punished  in  contempt  for  disobeying  an 
order  of  the  superior  court,  but  he  had  not  been  adjudged  guilty 
or  tried  on  the  charge.  In  Gauld  v.  San  Francisco,  an  applica- 
tion had  been  made  to  the  board  of  supervisors  for  a  telephone 
franchise,  and  certain  proceedings  had  been  taken  under  the 
statute  toward  the  granting  of  such  franchise,  but  none  had  been 
granted. 

In  all  these  cases  it  was  held  that  the  application  for  a  writ  of 
review  was  premature,  and  in  each  case  the  proceeding  was  ac- 
cordingly dismissed  or  denied.  In  People  ex  rel.  San  Francisco 
V.  County  Judge,  the  court  said:  "The  writ  of  certiorari  is  a 
writ  of  review.  Its  oflSce  is  to  bring  up  for  review  final  deter- 
minations and  adjudications  of  inferior  tribunals,  boards,  or  offi- 
cers exercising  judicial  functions,  when  there  is  no  appeal,  nor 
any  plain,  speedy,  and  adequate  remedy.  The  writ  is  necessarily 
founded  on  a  final  determination." 

It  was  further  said  that,  if  such  writ  might  issue  at  any  step 
in  the  proceedings  of  the  inferior  tribunal  to  annul  its  rulings, 
"this  would  be  the  exercise  of  original  jurisdiction  by  the  court 
issuing  the  writ,  and  not  a  review  of  the  determination  of  the 
inferior  tribunal.  The  matter  complained  of  would  be,  not  that 
the  tribunal  had  exceeded,  but  that  it  was  about  to  exceed,  its 
jurisdiction." 

In  Sayers  v.  Superior  Ct.  the  court  said:  "The  function  of 
a  writ  of  review  is  not  to  restrain  the  proceedings  of  an  inferior 
tribunal,  but  to  annul  proceedings  which  have  been  taken  with- 
out jurisdiction.  It  cannot  be  employed  to  prevent  a  threatened 
P.U.R.1916C. 


Digitized  by 


Google 


462  CALIFORNIA  SUPREME  COURT. 

excess  of  jurisdictioiL  It  is  issued  only  when  an  inferior  tri- 
bunal, board,  or  officer  exercising  judicial  functions  has  exceeded 
the  jurisdiction  of  such  tribunal,  board,  or  officer." 

The  present  case  cannot  be  distinguished  from  those  above 
cited.  There  has  been  no  final  adjudication.  The  order  merely 
overrules  a  demurrer.  It  does  not  decide  the  case.  The  de- 
cision of  the  Commission  that  the  California  Development  Com- 
pany, through  the  receiver,  is  conducting  a  public  utility,  is  pre- 
liminary only.  Before  proceeding  to  regulate,  the  Commission 
must  always  ascertain  that  the  person  or  corporation  to  be  regu- 
lated is  one  over  whom  it  is  given  authority,  else  it  must  refuse 
to  act  further.  As  it  is  a  question  affecting  the  jurisdiction  of 
the  Commission  to  act  at  all,  it  may  revoke  its  ruling  thereon  at 
any  time  before  the  action  invoked  by  the  complainant  has  been 
taken  or  refused,  or  at  any  time  before  the  authority  to  grant  a 
rehearing  has  expired.  A  lack  of  jurisdiction  of  the  subject-mat- 
ter is  sufficient  cause  for  arresting  a  proceeding  at  any  stage, 
whenever  it  appears  or  is  called  to  the  attention  of  the  tribunal, 
and  it  is  not  bound  by  a  preliminary  decision  thereon. 

There  is  nothing  in  the  Public  Utilities  act,  under  which  the 
Commission  proceeds,  which  changes  the  general  rule  con- 
cerning writs  of  review  in  this  respect.  Section  67  of  that 
act  provides  that  a  person  claiming  to  be  aggrieved  by  any  order 
or  decision  of  the  Commission  may  apply  to  the  Supreme  Court 
for  a  writ  of  review  for  the  purpose  of  having  the  lawfulness  of 
the  order  or  decision  inquired  into  and  determined,  and  that  "the 
review  shall  not  be  extended  further  than  to  determine  whether 
the  Commission  has  regularly  pursued  its  authority,  including 
a  determination  of  whether  the  order  or  decision  under  review 
violates  any  right  of  the  petitioner  under  the  Constitution  of  the 
United  States  or  the  state  of  California."  Stat.  Spec.  Sess.  1911, 
56;  Stat.  1915,  161. 

Except  for  the  reference  to  constitutional  questions,  which  is 
perhaps  unnecessary,  the  language  quoted  is  similar  to  that  of 
§  1074  of  the  Code  of  Civil  Procedure,  which  declares  that  the 
writ  of  review  "cannot  be  extended  further  than  to  determine 
whether  the  inferior  tribunal,  board  or  officer  has  regularly  pur- 
sued the  authority  of  such  tribunal,  board  or  officer."  There  is 
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notliiiig  in  §  67  or  in  any  other  part  of  the  Public  Utilities  act 
which  in  any  way  indicates  an  intention  by  the  legislature  to  en- 
large the  writ  so  as  to  authorize  this  court  to  intervene  in  the 
course  of  a  proceeding  before  the  Railroad  Commission,  stop  the 
proceedings,  and  determine  whether  or  not  its  intermediate  rul- 
ings are  within  its  powers.  Neither  does  the  act  empower  the 
Commission  to  make  general  adjudications  regarding  the  char- 
acter of  the  several  water  corporations  or  persons  using  or  dis- 
posing of  water,  or  conducting  other  business  enterprises,  within 
the  state,  for  the  purpose  of  ascertaining  whether  or  not  they, 
or  any  of  them^  are  public  utilities,  within  the  meaning  of  the 
Public  Utilities  act,  and  therefore  subject  to  the  jurisdiction  of 
the  Commission.  No  proceeding  is  authorized  for  the  mere  pur- 
pose of  determining  this  question  with  respect  to  any  person  or 
corporation.  Section  60  authorizes  the  Commission,  of  its  own 
motion,  or  upon  the  complaint  of  any  person,  to  inquire  into 
any  act  or  thing  done  by  any  public  utility,  and  to  make  such 
order  therein  as  may  be  necessary  to  compel  such  public  utility 
to  comply  with  the  law  or  with  the  orders  or  rules  of  the  Com- 
mission, but  it  does  not  authorize  a  proceeding  for  the  sole  pur- 
pose of  inquiring  and  determining  whether  a  particular  person 
or  corporation  is  carrying  on  a  public  utility,  or  is  engaged  in 
a  private  enterprise.  It  follows  that  the  decision  of  the  Commis- 
sion, in  the  cases  here  involved,  that  the  California  Development 
Company  is  a  public  service  corporation  carrying  on  a  public 
service,  is  not  an  adjudication  of  that  question  which  is  made 
final  by  any  provision  of  the  Public  Utilities  act,  and  it  remains 
in  fieri,  as  in  any  other  similar  proceeding  before  a  court  or 
tribunal.  This  being  the  case,  it  is  not  an  order  or  decision  which 
is  subject  to  review  by  this  court.  If  the  final  order  of  the  Com- 
mission in  any  of  the  cases  is  adverse  to  the  interests  of  the  com- 
pany in  charge  of  the  receiver,  the  decision  that  it  is  a  public 
utility,  if  it  then  stands  unrevoked,  may  be  attacked  and  re- 
viewed upon  an  application  for  the  review  of  such  final  order. 

The  petitions  are  dismissed  without  prejudice  to  any  subse- 
quent proceeding. 

We  concur :    Angellotti,  Ch.  J. ;  Sloss,  J. ;  Melvin,  J. ;  Hen- 
shaw,  J. ;  Lawlor,  J.   . 
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Note— In  Re  Long  Beach,  Decision  No.  3092,  Feb.  14,  1916, 
the  California  Commission  dismissed  the  petition  of  the  city  of  Long 
Beach  for  a  ruling  as  to  the  jurisdiction  of  the  Commission  to  com- 
pel public  utilities  at  Long  Beach  to  make  joint  use  of  underground 
Conduit,  the  Commission  saying  that  under  the  authority  of  Hola- 
BIRD  V.  Railroad  Commission,  this  matter  was  not  properly  the 
subject  of  a  formal  application,  and  should  be  determined  either 
informally  or  in  a  formal  proceeding  initiated  by  a  complaint  asking 
for  some  definite  relief. 


COLORADO  PTJBIilG  UTILITISS   COMMISSION. 

RE  COLORADO  SPRINGS  LIGHT,  HEAT,  &  POWER 
COMPANY. 

[Case  No.  24.] 

On  rehearing  (see  P.U.R.1916A,  872). 

Constitutional   law  ^  Impairment   of  contract  ^  Power   of   Commis- 
9ion  —  JDiscrimination. 

1.  The  Colorado  Commission  has  jurisdiction  to  require  a  public 
utility  to  eliminate  discriminatory  rates,  although  contracts  with  con- 
Bumers  or  municipal  franchise  contracts  are  involved,  unless  the  Con- 
stitution or  the  legislature  of  the  state  has  expressly  delegated  to  the 
municipality  the  power  to  contract  inviolably  for  rates  for  the  period 
covered  by  the  franchise  granted. 

Return '•'BoBis^  Investment  as  a  whole  ^  Separate  department  of 
utility. 

2.  A  utility  operating  several  departments  and  furnishing  different 
kinds  of  service  is  not  entitled  to  have  the  different  properties  valued 
as  one  property  and  the  rate  of  return  based  upon  the  earnings  of  the 
entire  property. 

Valuation  ^^  Water  pou?er  ^^  Auxiliary  hydro  plant. 

3.  In  valuing  the  electric  properties  of  a  utility  no  allowance  will 
be  made  for  the  water  power  of  an  auxiliary  hydro  plant  whose  coet  of 
maintenance,  operation,  interest,  and  depreciation  offsets  the  saving  in 
coal  for  the  steam-generating  plant. 

Valuation  ^Water-right  option'^  Not  used  or  useful. 

4.  No  value  can  be  accorded  to  a  water-right  option  where  such 
option  is  not  now  used  nor  useful,  nor  can  ever  be  used  or  useful,  to 
the  utility. 

Return  —  On  fair  value  —  Limited  hy  value  of  service. 

5.  The  right  of  a  public  utility  to  earn  a  reasonable  return  upon 
the  present  fair  value  of  its  property  is  contingent  upon  charging  the 
consuming  public  no  more  than  the  reasonable  vahie  of  the  oonunodity 
or  service  furnished. 
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Valuation  ^  T7ieori€8 '^  Reproduction  coat  less  depreciation, 

6.  Reproduction  cost  less  depreciation  is  an  important,  but  not  the 
sole  test,  of  the  fair  value  of  utility  properties. 

Valuation '•^  Theories  ^  Reproduction  cost  ^  Consideration  of  deprc' 
eiation. 

7.  In  applying  the  reproduction  cost  theory  as  a  test  of  the  fair 
value  of  utility  property,  due  consideration  must  be  given  to  accrued 
depreciation. 

Viiluation  ^' Ascertainment '^  Factors  ^^  Boole  value, 

8.  But  little  consideration  need  be  given  to  the  book  value  of  a 
public  utility  in  ascertaining  the  present  fair  value,  where  the  records 
are  incomplete  and  confused,  and  a  large  proportion  of  the  alleged  book 
value  consists  of  intangible  values  for  watered  stock  or  property  aban- 
doned, or  not  used,  or  useful  in  the  operation  of  the  utility. 

Return '^  Operating  expenses  ^' Protection  against  eoctraordinary  ac' 
ddent. 

9.  An  electric  utility  is  not  entitled  in  its  return  to  a  specific  al- 
lowance to  be  sot  aside  annually  as  protection  against  extraordinary 
future  accidents. 

Return  ^  Operating  expenses  ^  Cost  of  supervision  hy  holding  com* 
pany. 

10.  An  operating  electric  company  is  justified  in  paying  a  holding 
company  2  per  cent  of  its  gross  sales  for  general  supervision  expense, 
where  tiie  management  of  the  utility  has  been  excellent  and  the  general 
operating  expenses  have  been  reduced  without  impairment  of  the  serv- 
ice. 

Public  utilities '^  Steam  heating  ^  Power  of  Commission '•^  Statutory 
limitation, 

11.  The  Colorado  Commission  is  without  jurisdiction  to  regulate  the 
sale  of  steam  for  heating  purposes,  since  steam  heating  is  not  named 
in  the  statute  which  enumerates  all  utilities  which  shall  be  under  the 
jurisdiction  of  the  Commission. 

[March  1,  1916.] 

Petitiok  for  rehearing  of  an  order  of  the  Colorado  Commis- 
Bion  dated  December  15,  1915  (see  P.U.K.1916A,  872),  and 
establishing  a  schedule  of  rates  for  the  Colorado  Springs  Light, 
Heat,  &  Power  Company ;  the  rate  schedule  for  the  sale  of  elec- 
tricity is  modi:fied  somewhat,  otherwise  rehearing  denied. 

Appearances:  R  L.  Holland  for  the  Colorado  Springs  Light, 
Heat,  &  Power  Company ;  J,  L.  Bennett,"  City  Attorney,  City  of 
Colorado  Springs,  Colorado. 

By  the  Commission:  The  above  cause  was  the  result  of  a 
resolution  adopted  by  the  city  council  of  Colorado  Springs  re- 
questing this  Commission  to  hold  an  investigation  into  the  rates, 
service,  rules,  regulations,  and  practices  of  the  Colorado  Springs 
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Light,  Heat,  &  Power  Company,  which  was  followed  by  a  six 
weeks'  preliminary  investigation  by  the  engineering  staff  of  the 
Commission,  and  which  resulted  in  an  order  by  this  Commission, 
issued  on  the  17th  day  of  June,  1915,  inaugurating  an  investiga- 
tion into  the  rates,  service,  rules,  regulations,  and  practices  of 
the  respondent,  accompanied  by  a  notice  to  the  said  respondent 
and  the  city  of  Colorado  Springs  that  the  above  cause  would  be 
heard  on  the  3d  day  of  August,  1915,  at  2:00  o'clock  p.  m.,  at 
the  city  hall,  Colorado  Springs,  Colorado. 

On  the  3d  day  of  August,  1915,  the  hearing  was  convened  at 
Colorado  Springs,  and  the  Commission  received  the  reports  of  its 
engineering  and  statistical  staff,  as  well  as  the  evidence  of  many 
witnesses  on  behalf  of  the  respondent  utility  corporation  and  the 
Commission.  The  engineering  staff  of  the  Commission  intro- 
duced in  evidence  its  report  on  the  valuation  of  the  properties  of 
the  company.  The  Commission's  statistician  introduced  into 
the  evidence  his  report,  in  which  was  embodied  a  complete  his- 
tory of  the  respondent  company,  as  well  as  an  abstract  of  the  ac- 
counts and  the  distribution  of  the  expense  as  between  its  elec- 
tric, gas,  and  steam  properties.  An  adjournment  was  then 
taken  until  the  31st  day  of  August,  1915,  at  which  time  the  en- 
gineer for  the  company  presented  to  the  Commission  opinion  evi- 
dence as  to  the  values  of  the  properties,  and  other  witnesses  testi- 
fied in  behalf  of  both  the  company  and  the  Commission, 

On  the  15ih  day  of  December,  1915,  the  Commission  ren- 
dered its  written  statement  and  order  in  this  cause. 

For  the  purpose  of  making  rates  the  Commission  segregated 
the  electric  and  hydro,  gas,  and  steam  properties  of  the  respond- 
ent company,  and  determined  the  present  fair  value  of  the  elec- 
tric and  hydro  properties  of  the  respondent  to  be  $1,481,762,  and, 
by  averaging  the  net  earnings  of  these  properties  for  the  years 
1911,  1912,  1913,  and  1914,  arrived  at  an  average  net  return 
of  $233,875,  and  deducted  from  this  amount  the  sum  of  $52,000 
as  an  annual  depreciation  reserve,  leaving  an  average  net  return, 
less  depreciation,  of  $181,875  per  annimL  The  Oonmiiasion 
therefore  concluded  that  the  respondent  company  was  earning 
12.27  per  cent  per  annum  on  $1,481,762,  which  was  held  to  be 
an  excessive  earning,  and  attempted  to  readjust  the  schedule  of 
electric  rates  and  charges  of  the  respondent  company  to  the  end 
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that  a  proper  depreciation  reserve  should  be  set  aside  annually 
and  still  permit  the  respondent  company  to  earn  a  net  revenue  in 
excess  of  7^  per  cent  per  annum  on  $1,481,762.  All  discrimina- 
tory rates  and  charges  were  abolished  by  the  Commission. 

The  present  fair  value  of  the  gas  property  of  the  respondent 
was  found  to  be  $710,917,  upon  which  it  was  earning  1.16  per 
cent  per  annum,  exclusive  of  the  annual  depreciation  reserve, 
which  rate  of  return  was  held  not  to  be  excessive.  The  present 
schedule  of  rates  and  charges  covering  the  sale  of  gas  by  the  re- 
spondent company  was  temporarily  approved  by  the  Commission. 

The  present  fair  value  of  the  property  of  the  respondent  com- 
pany in  use  and  useful  in  the  sale  of  steam  heat  was  found  to  be 
$122,774;  also  that  the  company  sustains  a  loss  in  the  operation 
of  its  steam  property  in  the  sum  of  $13,912  annually,  said 
amount  including  $8,000  annual  depreciation  reserve.  The 
schedule  of  rates  and  charges  of  the  respondent  covering  the 
sale  of  steam  was  not  adjusted  for  the  reason  that  the  Commis- 
sion has  been  advised  by  the  attorney  general  of  the  state  of  Colo- 
rado that  it  is  without  jurisdiction  to  make  reasonable  rates  and 
charges  for  the  sale  of  steam  heat. 

It  was  further  ordered  by  the  Commission  that  its  order  in  the 
above  cause  should  be  in  force  and  effect  upon  the  1st  day  of 
January,  1916,  and  should  apply  to  all  service  furnished  after 
said  date. 

On  the  20th  day  of  December,  1915,  the  respondent  in  the 
above  cause  filed  its  written  application  to  extend  the  time  of 
the  effective  date  of  the  order  of  this  Conmaission  until  the  1st 
day  of  February,  1916.  The  application  of  the  respondent,  and 
affidavits  in  support  of  the  same,  allege,  in  substance,  that  the 
order  of  the  Commission  established  a  schedule  of  rates  for  cer- 
tain classes  of  service  supplied  by  the  respondent,  which,  in  order 
to  compute  customers'  bills  thereunder,  necessitated  the  accurate 
ascertainment  of  the  conn'ected  load  of  each  individual  consumer, 
and  that  the  employees  of  the  company  could  not  obtain  the  neces- 
sary data  and  information  by  January  1,  1916,  the  effective  date 
of  the  order,  and  that  the  respondent  had  not  had  sufficient  time, 
since  the  entering  of  the  above  order,  to  fully  advise  itself  as  to 
the  provisions  and  schedules  in  the  order  contained,  or  to  apply 
the  same  to  its  business  in  order  to  determine  with  a  reasonable 
P.U.R.1916C. 
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degree  of  certainty  the  effect  thereof,  and  would  therefore  be 
unable  to  satisfactorily  determine  whether  or  not  it  desired  to 
file  an  application  with  the  Commission  for  a  rehearing  in  this 
case  prior  to  the  effective  date  of  the  order,  and  could  not  spe- 
cifically set  forth  the  ground  or  grounds  on  which  it  considered 
the  decision  and  order  to  be  unlawful,  if  it  should  finally  con- 
sider the  same  or  any  part  thereof  to  be  unlawful,  as  is  required 
by  the  laws  of  the  state  of  Colorado. 

After  an  examination  of  the  said  petition  and  affidavits  in 
support  thereof,  the  Commission  modified  its  order  in  the  above 
cause,  extending  the  time  of  the  effective  date  of  the  order  to 
February  1,  1916. 

On  the  31st  day  of  January,  1916,  the  respondent  company, 
through  its  attorney,  Rush  L.  Holland,  Esq.,  filed  with  this  Com- 
mission its  application  for  a  rehearing  of  the  above  cause,  setting 
forth  thirty-five  reasons  in  support  of  the  application.  The  ap- 
plication for  rehearing,  accompanied  by  an  elaborate  brief  in 
support  of  the  allegations  in  said  application,  has  received  care- 
ful and  serious  consideration  at  the  hands  of  this  Commission. 
Many  of  the  allegations  contained  therein,  if  true,  would  entitle 
the  respondent  to  an  immediate  rehearing  of  the  above  cause, 
with  resulting  changes  in  present  fair  value,  and  of  the  schedules 
of  rates  and  charges  covering  the  sale  of  electricity  as  ordered 
by  the  Commission  on  December  15,  1915. 

For  the  purposes  of  this  order,  the  objections  of  the  respond- 
ent to  the  order  of  this  Commission  in  the  above  cause,  contained 
in  the  application  for  rehearing,  were  considered  as  follows: 

(1)  That  the  order  of  the  Commission  fails  to  recognize  the 
contractual  rights  and  obligations  of  the  respondent  company, 
both  as  to  contracts  with  individuals  and  franchises  held  by  the 
company  from  municipalities. 

(2)  That  the  Commission  has  erroneously  segregated  and 
separately  valued  and  considered  the  respondent's  electric,  gas, 
and  steam  heat  plants,  properties,  and  business,  whereas  the 
plants,  properties,  and  business  of  the  company  should  have  been 
cx>nsidered  and  valued  as  a  whole,  and  rates  established  which 
would  give  to  the  company  a  fair  return  on  its  entire  invest- 
ment. 

(3)  That  the  valuations  fixed  in  the  order  of  the  Commission 
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are  confiscatory;  deny  to  the  respondent  a  reasonable  or  fair 
return  on  the  property  employed  in  the  business;  and  that  the 
schedules  of  rates  and  charges  for  electricity  and  gas  ordered  by 
this  Commission  are  unfair  and  unreasonable. 

(4)  That  the  order  of  the  Commission  denies  to  the  company 
the  right  to  a  fair  return  on  its  investment  in  its  electric  plants 
and  property,  by  deducting  therefrom  a  sum  in  excess  of 
$300,000  for  accrued  depreciation,  whereas  the  company  is  en- 
titled to  a  fair  return  on  reproduction  cost  of  physical  property, 
which  is  maintained  so  as  to  render  service  100  per  cent  efficient, 
without  deducting  therefrom  so-called  accrued  depreciation,  and 
that  the  order  of  the  Commission  is  based  solely  on  the  theory 
of  reproduction  cost  less  theoretical  depreciation,  and  that  the 
Commission  in  its  order  disregarded  and  failed  to  consider  the 
undisputed  evidence  of  the  statistician  of  the  Commission,  Fred 
W.  Herbert,  in  regard  to  the  book  value  of  the  company. 

(6)  That  the  Conmiission  has  not  made  adequate  or  sufficient 
allowance  for  working  capital  and  overhead  expenditures,  and 
has  made  no  allowance  for  surplus  and.  contingencies. 

(6)  That  the  order  of  the  Commission  penalizes  economical 
and  efficient  management. 

(7)  That  the  Commission  declined  to  take  jurisdiction  as  to 
steam  heat,  whereas  under  the  law  it  has  jurisdiction  over  a 
utility  furnishing  this  commodity,  and  should  have  exercised  it. 

(8)  That  the  order  of  the  Commission  prescribes  rates  which 
are  inadequate,  uncommercial,  impracticable,  discriminatory,  in- 
consistent, and  noninducive. 

(9)  That  sufficient  time  was  not  allowed  the  respondent  com- 
pany in  which  to  prepare  and  file  a  complete  inventory  and 
appraisement  of  its  property. 

Contracts — Franchises  with  Municipalities. 

[1]  It  is  here  contended  that  the  Commission's  order  in  the 
above  cause  expressly  abrogates  contracts  with  individuals  and 
municipalities.  The  duties  of  this  Commission  are  clearly  ex- 
pressed in  the  laws  of  the  state  of  Colorado  pertaining  to  public 
utilities,  and  it  became  our  duty,  after  the  hearing  of  the  above 
cause,  to  order  the  respondent  company  to  install  just  and  rea- 
sonable charges  and  rates,  and  to  do  away  with  all  alleged  dis- 
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crimination  in  its  rates  and  charges,  rules,  regulations,  practices, 
and  contracts.  One  of  the  fundamental  reasons  for  state  and 
Federal  regulation  of  public  utilities  is  to  prevent  and  prohibit 
illegal  discrimination  as  between  patrons.  It  is  certainly  true 
that,  the  utility  must  serve  all  its  patrons  of  the  same  class  and 
conditions  of  service  at  the  same  rates,  and  accord  to  each 
the  same  consideration.  In  the  order  of  the  Commission  in  the 
above  cause,  rendered  on  the  15th  day  of  December,  1915,  the 
respondent  was  ordered  to  eliminate  illegal  discriminatory  rates, 
charges,  and  contracts,  and  was  specifically  directed  to  show  no 
favoritism  to  its  officers,  directors,  stockholders,  and  employees 
as  to  rates  and  charges,  and  rules  and  regulations  surrounding 
the  same.  The  Commission  also  ordered  the  respondent  to  col- 
lect from  one  G.  A.  Taff,  in  moneys,  for  all  electrical  energy 
furnished  to  him  by  the  said  respondent  corporation  from  and 
after  the  date  of  the  order,  in  accordance  with  the  schedule  of 
rates  and  charges  as  specified  by  the  Commission,  and  to  desist 
from  the  practice  of  furnishing  electricity  to  the  said  6.  A.  Taff, 
in  accordance  with  the  terms  of  an  old  contract,  without  a  charge 
being  made  therefor. 

In  view  of  the  numerous  sections  of  the  Utilities  act  expressly 
mentioning  contracts  as  being  within  the  purview  of  the  juris- 
diction of  the  Cominission,  and  in  view  of  numerous  cases  up- 
holding the  authority  of  the  state  to  regulate  and  abrogate  con- 
tracts which  purport  to  cover  rate  regulation,  it  must  be  held 
that,  although  counsel  is  here  urging  that  the  contracts  in  ques- 
tion are  inviolable  contracts  under  the  Federal  and  state  Con- 
stitutions, no  argument  is  presented  that  the  contracts  in  ques- 
tion are  not  subject  to  regulation  by  this  Commission.  In  every 
case  of  this  character  it  is  to  be  presumed  that  the  contracts  are 
within  the  scope  of  the  right  of  regulation  unless  the  contrary 
clearly  appears.  The  general  view  of  the  subj'ect-matter  here  is 
forecast  by  Mr.  Justice  Scott  in  the  recent  case  of  Wolverton  v. 
Mountain  States  Teleph.  &  Teleg.  Co.  —  Colo.  — ,  142  Pac. 
165:  "And  it  is  now  held  that  even  in  case  of  such  contracts 
with  public  utilities  for  specific  rates  and  for  definite  periods  of 
time,  these  are  subject  to  legislative  acts  of  regulation."  Cit- 
ing Louisville  &  N.  R.  Co.  v.  Mottley,  219  U.  S.  467,  55  L.  ed. 
297,  34  L.R.A.(N.S.)   671,  31  Sup.  Ct.  Rep.  265;  Southern 
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Wire  Co.  v.  St.  Louis  Bridge  &  Tunnel  R  Co.  38  Mo.  App.  191. 
And  likewise  by  the  quotation  made  in  Colorado  &  S.  R.  Co. 
V.  State  Railroad  Commission,  54  Colo.  64,  at  p.  92,  129  Pac. 
.506,  from  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Missouri  P.  R.  Ca  v.  Kansas,  216  U.  S.  262,  54  L.  ed. 
472,  30  Sup.  Ct.  Rep.  330,  as  follows:  'TJnquestionably,  rail- 
road property  is  protected  by  constitutional  guaranties,  but  these 
rights  are  not  abridged  by  being  subjected  to  reasonable  govern- 
mental power  of  regulation.'' 

It  is  contended  by  the  respondent  company  that  this  ConMuis- 
sion  has  failed  to  recognize  the  contractual  rights  and  obligations 
of  the  company,  both  as  to  contracts  with  individuals  and  fran- 
chises held  by  the  company  from  municipalities.  Careful  recon- 
sideration of  the  evidence  and  of  the  order  fails  to  show  lack  of 
recognition  of  any  legal  rights  acquired  by  this  respondent 
through  franchise  contracts  with  municipalities.  No  franchises 
were  introduced  in  the  evidence  in  this  case,  but,  having  received 
copies  of  these  franchise  contracts  or  ordinances,  the  Commission 
finds  that  no  definite  rates  and  charges  for  electricity  are  set 
forth,  with  the  exception  of  a  maximum  rate  on  municipal  street 
lighting,  which  would  not  in  any  way  be  material  in  the  determi- 
nation of  this  cause,  as  the  rates  and  charges  for  municipal  light- 
ing were  not  altered  by  this  Conmiission.  In  this  connection 
it  should  be  remembered  that  this  Commission  has  taken  the  posi- 
tion heretofore  that  it  is  its  duty  to  make  reasonable  and  just 
rates,  regardless  of  whether  certain  defined  rates  and  charges  are 
set  forth  in  a  franchise  contract  or  ordinance  between  the  munic: 
ipality  on  the  one  hand  and  the  public  utility  on  the  other.  The 
fact  that  a  contract  is  involved  in  no  respect  alters  the  right  of 
the  Conunission  to  revise  rates,  unless  the  Constitution,  or  the 
legislature  of  the  state,  expressly  delegated  to  the  mimicipality 
the  power  to  contract,  inviolably,  for  rates  for  the  period  covered 
by  the  franchise  granted. 

We  quote  from  the  decision  in  Benwood  v.  Public  Service  Com- 
mission, —  W.  Va.  — ,  L.R.A.1915C,  261,  83  S.  E.  295: 
"Though  the  grant  and  acceptance  of  the  franchise  wherein  cer- 
tain rates  were  fixed,  created  a  contract  between  the  water  com- 
pany and  the  city  of  Benwood,  the  rates  thereby  fixed  are  never- 
theless cognizable  for  revision  by  the  Public  Service  Commission 
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under  the  broad  powers  delegated  thereto,  unless  prior  to  the 
delegation  of  those  powers  the  legislature  had  expressly  del^ated 
power  to  the  city  of  Benwood  which  authorized  the  city  to  con- 
tract inviolably  for  the  rates  mentioned  in  the  franchise  for  the 
period  stated  therein.  Rate  making  is  a  legislative  act.  It  is 
inherent  in  and  belongs  primarily  to  the  legislature.  The  rate- 
making  power  is  a  power  of  government — a  police  power  of  the 
state.  The  city  of  Benwood  at  the  time  of  the  granting  of  the 
franchise,  had  no  rate-making  power  that  could  bind  the  state,  if 
the  legislature  of  the  sovereign  state  had  not  theretofore  delegated 
the  same  to  the  city.  And  if  such  delegation  or  grant  of  rate- 
making  power  was  made  to  the  city  prior  to  the  delegation  of 
general  and  state-wide  powers  in  the  same  particular  by  the  legis- 
lature to  the  Public  Service  Commission,  the  language  relied 
upon  as  evidence  of  such  delegation  or  grant  to  the  city  must  be 
clear  and  express.  The  presumption  is  against  exclusive  delega- 
tion of  the  legislature's  sovereign  rate-making  power  to  a  mu- 
nicipality. Unless  there  has  been  such  delegation,  by  clear  and 
express  terms,  the  power  is  reserved  in  the  state,  which  can  exer- 
cise it  at  such  times  and  to  such  extent  as  may  be  found  ad- 
visable." 

In  the  case  of  State  ex  rel.  Webster  v.  Superior  Ct.  67  Wash. 
37,  L.R.A.1915C,  287,  120  Pac.  861,  Ann.  Cas.  1913D,  78, 
it  is  said :  "Where  the  state  is  a  party  and  it  appears  that  there 
has  been  no  express  grant  or  waiver  of  its  constitutional  right 
to  fix  rates  so  as  to  give  an  ordinance  the  force  of  a  contract  bind- 
ing upon  the  state  (granting  that  under  our  Constitution  this 
could  be  done),  it  cannot  be  held  as  a  matter  of  either  law  or 
policy  that  a  franchise  such  as  the  one  now  under  consideration 
is  a  contract  binding  upon  the  state  of  Washington,  and  for  sev- 
eral reasons.  The  power  to  fix  rates,  being  a  right  reserved  by 
the  people  of  the  state,  cannot,  in  the  light  of  the  Constitution, 
be  held  to  be  an  incident  to  the  right  to  frame  a  freeholders 
charter." 

Also,  in  the  case  of  Milwaukee  Electric  R.  &  Light  Co.  v.  Rail- 
road Commission,  238  U.  S.  174,  59  L.  ed.  1254,  P.TJ.R.1915D, 
591,  35  Sup.  Ct.  Rep.  820,  decided  1915,  where,  under  the 
provisions  of  the  Wisconsin  Revised  Statutes  1911,  §  1862,  em- 
powering a  municipality  to  grant  the  use  of  the  streets  to  street 
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railway  companies  "upon  such  terms  as  the  proper  authorities 
shall  determine,"  in  which  the  Wisconsin  supreme  court  held 
that  this  statutory  provision  did  not  authorize  a  municipality  to 
make  a  contract  which  would  prevent  the  future  exercise  of  the 
authority  of  the  state  to  fix  rates  by  legislative  action,  was  fol- 
lowed by  the  Federal  Supreme  Court,  in  which  case  it  was  held 
that  the  exercise  by  a  state  of  its  lawful  power  to  fix  street  rail- 
way rates,  notwithstanding  a  municipal  rate  ordinance,  does  not 
deprive  the  street  railway  company  of  its  property  without  due 
process  of  law ;  and'the  court  states : 

"On  the  hearing  in  the  court  of  first  instance,  it  was  held  that 
there  was  no  contract  made  by  the  passage  and  acceptance  of  the 
ordinance  which  we  have  quoted,  and  the  complaint  was  accord- 
ingly dismissed.  Upon  appeal  to  the  supreme  court  of  Wiscon- 
sin, that  judgment  was  affirmed  (153  Wis.  592,  L.R.A.1915F, 
744,  142  N.  W,  491,  Ann.  Cas.  1915A,  911).  The  case  was 
heard  before  six  judges  of  that  court.  Three  held  that  the  stat- 
ute upon  which  the  plaintiff  relied  as  conferring  authority  upon 
a  municipal  corporation  to  make  the  contract  in  question,  did 
not  authorize  the  making  of  a  contract  which  would  prevent  the 
future  exercise  of  the  authority  of  the  state  to  regulate  the  rates 
of  fare  by  legislative  action.  A  fourth  judge  expressed  no  view 
upon  this  phase  of  the  case,  specifically  holding  that,  under  the 
Wisconsin  Constitution,  there  was  no  power  to  delegate  to  mu- 
nicipal corporations  an  authority  to  make  irrepealable  contracts 
respecting  rates.    ... 

"In  the  view  we  take  of  the  case,  it  is  unnecessary  to  pass 
upon  the  question  of  whether  the  ordinance  had  the  effect  to 
make  a  contract  binding  between  the  city  and  the  company, 
until  subsequent  legislative  action  by  the  state,  or  to  decide 
whether  the  grant  of  the  rights  and  privileges  as  to  fares  was, 
under  the  Wisconsin  Constitution,  revocable  at  the  will  of  the 
legislature.    .    •    . 

"The  fixing  of  rates  which  may  be  charged  by  public  service 
corporations  of  the  character  here  involved  is  a  legislative  func- 
tion of  the  state,  and,  while  the  right  to  make  contracts  which 
shall  prevent  the  state  during  a  given  period  from  exercising 
this  important  power  has  been  recognized  and  approved  by  judi- 
cial decisions,  it  has  been  uniformly  held  in  this  court  that  the 
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renunciation  of  a  sovereign  right  of  this  character  must  be  evi- 
denced by  terms  so  clear  and  unequivocal  as  to  permit  of  no 
doubt  as  to  their  proper  construction.  This  proposition  has  been 
so  frequently  declared  by  decisions  of  this  court  as  to  render 
unnecessary  any  reference  to  the  many  cases  in  which  the  doc- 
trine has  been  affirmed.     .     .     . 

"In  view  of  the  weight  which  this  court  gives  in  deciding  ques- 
tions involving  the  construction  of  legislative  acts  to  decisions 
of  the  highest  courts  of  the  states  in  cases  of  alleged  contracts, 
and  our  own  inability  to  say  that  this  sfatute  unequivocally 
grants  to  the  municipal  authorities  the  power  to  deprive  the 
legislature  of  the  right  to  exercise  in  the  future  an  acknowl- 
edged function  of  great  public  importance,  we  reach  the  con- 
clusion that  the  judgment  of  the  supreme  court  of  Wisconsin  in 
this  case  should  be  affirmed." 

It  also  is  evident  to  the  Commission  that  a  clear  prohibition 
is  contained  in  the  Constitution  of  the  state  of  Colorado  upon 
the  right  of  a  municipality  to  contract  inviolably  for  rates  and 
charges  of  public  utilities  operating  within  the  state  of  Colorado. 
Sec.  3,  art.  16,  of  the  Constitution  provides: 

"The  general  assembly  shall  have  the  power  to  alter,  revoke 
or  annul  any  charter  of  incorporation  now  existing  and  revocable 
at  the  adoption  of  this  Constitution,  or  any  that  may  hereafter 
be  created,  whenever  in  their  opinion  it  may  be  injurious  to  the 
citizens  of  the  state,  in  such  manner,  however,  that  no  injustice 
shall  be  done  to  the  corporators.'' 

And  §  8  of  the  same  article  provides : 

"The  police  power  of  the  state  shall  never  be  abridged  or  so 
construed  as  to  permit  corporations  to  conduct  their  business  in 
such  manner  as  to  infringe  the  equal  rights  of  individuals  or 
the  general  well-being  of  the  state.'' 

Segregation  of  Hydro  and  Electric,  Oas,  and  Steam  Properties. 

[2]  In  its  application  for  a  rehearing  of  this  cause  the  re- 
spondent contends  that  its  hydro  and  electric  properties,  gas 
properties,  and  steam  properties  should  not  be  segregated  for 
rate-making  purposes,  but  this  Commission  is  of  the  opinion 
that  unless  the  gas  property  of  the  respondent  is  segregated  from 
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electric  properties  naturally  will  be  compelled  to  maintain  the 
gas  plant  of  the  respondent,  an  arrangement  for  which  there  is 
no  apparent  authority  in  law. 

The  gas  property  of  this  respondent  is  physically  separate  and 
distinct  from  the  company's  hydro  and  electric  properties,  and 
this  Commission  is  unable  to  find  authority  for  the  proposition 
that,  for  rate-making  purposes,  gas  and  electric  properties  owned 
by  one  company  should  be  valued  as  one  property  and  the  rate 
of  return  based  upon  the  earnings  of  the  entire  property.  In 
fact,  counsel  for  respondent  frankly  admits  that  this  theory  is 
without  precedent. 

It  is  also  earnestly  contended  by  the  respondent  that  steam 
heat  is  really  a  by-product  of  the  company's  manufacture  of  elec- 
tricity, and  that  the  steam  heating  and  the  steam  and  hydro- 
electric properties  should  be  valued  as  one  for  rate-making  pur- 
poses. This  view  cannot  be  accepted.  While  it  is  true  that  it  is 
somewhat  difficult  to  physically  segregate  certain  parts  of  the 
respondent's  steam-heating  property  from  its  electric  generating 
plant,  this  condition  exists  only  as  to  a  small  portion  of  the  two 
properties.  Should  this  theory  be  accepted,  however,  and,  for 
purposes  of  rate-making,  the  steam-heating  and  hydro  and  elec- 
tric properties  of  the  respondent  be  considered  as  one  property 
for  the  purpose  of  arriving  at  a  present  fair  value  upon  which 
to  base  a  reasonable  rate  of  retuni,  it  is  apparent  from  the  sched- 
ule of  rates  hereinafter  set  forth  that  the  respondent  would  still 
be  earning  a  rate  of  return  of  from  7^  to  8  per  cent  upon  the 
values  of  these  two  properties  combined  as  one. 

Valuation. 

[3, 4]  It  is  here  contended  that  the  order  of  this  Commission 
and  the  valuations  and  schedules  of  rates  and  charges  contained 
therein  deprive  the  respondent  of  its  property  without  due  pro- 
cess of  law,  in  violation  of  the  Constitutions  of  the  state  of  Colo- 
rado and  of  the  United  States;  and  that  the  order  of  the  Com- 
mission is  in  violation  of  the  laws  of  Colorado  pertaining  to 
public  utilities,  in  that  the  rates  and  charges  set  forth  therein 
are  unjust  and  unreasonable. 

These  contentions  have  received  serious  consideration  and 
study  at  the  hands  of  the  Commission.  While  it  has  become 
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almost  a  matter  of  course  for  a  public  utility  applying  for  a 
rehearing  of  a  case  before  a  Public  Utilities  Commission,  or 
appealing  from  an  order  of  a  Commission,  to  allege  confiscation 
of  its  property  without  due  process  of  law,  or  the  confiscation  of 
private  property  for  public  use,  this  allegation  is  certainly  of 
serious  import  and  should  be  given  due  heed  by  every  regulatory 
body.  State  regulation  of  public  utilities  through  Public  Utili- 
ties Commissions  is  in  its  infancy.  At  the  inception  of  state 
regulation  it  was  charged  by  many  utilities  that  the  regulatory 
bodies,  in  their  endeavors  to  regulate  the  rates,  charges,  and  prac- 
tices, and  the  rules  and  regulations  surrounding  the  same,  and 
the  service  of  public  utilities,  would  be  overzealous  in  their 
activities  and  would  endeavor  to  manage  the  public  utility  in  its 
operations,  and,  in  their  desire  to  curry  public  favor,  would 
require  the  utility  to  earn  such  a  low  rate  of  return  as  to  result 
in  the  confiscation  of  its  property  rather  than  the  fair  regulation 
of  rates  and  service.  Countercharges  were  made  that  the  Public 
Utilities  Commissions  would  look  only  to  the  interests  of  the 
utility,  and  would  not  give  due  regard  to  the  interests  of  the 
consuming  public,  which  necessarily  must  be  dependent  upon 
the  r^ulating  body  as  to  the  kind  of  service  rendered  by  the 
utility  and  the  proper  rate  and  charge  therefor. 

The  public  utility  is  not  subject  to  the  general  law  of  com- 
petition, and  its  position  is  entirely  different  from  that  of  a  pri- 
vate concern.  The  service  furnished  by  a  public  utility  should 
be  continuous,  uninterrupted,  and  adequate,  and  should  be  sup- 
plied at  the  lowest  reasonable  cost.  Certainly  it  is  true  that 
this  Commission,  after  arriving  at  the  present  fair  value  of  thfe 
properties  of  public  utilities,  should  permit  these  utilities  to  earn 
a  fair  rate  of  return  upon  that  present  fair  value,  which  should 
be  in  excess  of  a  proper  annual  depreciation  reserve  to  be  set 
aside  by  the  utilities  under  the  direction  of  the  Commission,  if 
the  rates  thus  made  are  not  in  excess  of  the  value  of  the  service. 

In  the  present  case  this  Commission  endeavored  to  determine 
the  present  fair  value  of  the  properties  of  the  respondent  com- 
pany, in  use  or  useful  in  the  sale  of  electricity,  gas,  and  steam 
heat.  The  investigations  of  the  engineering  and  statistical  de- 
partment of  this  Commission,  together  with  the  hearing  of  the 

cause  and  the  final  determination  of  the  same  by  the  Commis* 
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noiiy  consumed  about  six  months'  time.  The  sums  of  money 
allowed  by  this  Commission  as  the  present  fair  values  of  electric 
and  hydro  properties  of  the  respondent,  the  gas  properties  of 
the  respondent,  and  the  steam-heating  properties  of  the  respond- 
ent, have  been  carefully  rechecked  by  this  Commission,  which 
is  of  the  opinion  that  the  sum  of  $1,481,762  is  the  present  fair 
value  of  its  electric  and  hydro  property  in  use  and  useful  in  the 
sale  of  electricity  for  rate-making  purposes;  that  $710,917  is 
the  present  fair  value  of  the  gas  properties  of  the  respondent  in 
use  and  useful  in  the  sale  of  gas  for  rate-making  purposes ;  and 
that  $122,774  is  the  present  fair  value  of  the  properties  of  the 
respondent  in  use  and  useful  in  the  sale  of  steam  heat. 

The  respondent  corporation,  since  the  date  of  the  order  of 
this  Commission  in  the  above  cause,  has  employed  a  corps  of  rate 
experts,  valuation  engineers,  and  assistants,  to  examine  the  order 
and  the  schedule  of  rates  and  charges  therein  set  forth,  and  their 
findings  and  theories  are  elaborately  set  forth  in  the  application 
for  rehearing  filed  on  behalf  of  the  respondent  by  counsel. 

On  the  31st  day  of  August,  1915,  the  respondent  company 
called  witnesses  who  testified  in  its  behalf  before  the  Commission, 
among  whom  was  Mr.  P.  B.  Kice,  consulting  engineer  for  the 
United  Gas  &  Electric  Engineering  Corporation,  the  holding 
company  of  the  Colorado  Springs  Light,  Heat,  &  Power  Com- 
pany, who  presented  facts  and  theories  on  behalf  of  the  respond- 
ent. Engineer  Rice  testified  that  he  had  checked  the  appraisal 
of  Mr.  Fred  J.  Rankin,  the  Commission's  electrical  engineer,  and 
found  it  approximately  correct,  with  the  exception  of  certain 
properties  unintentionally  omitted,  and  which  were  at  this  time 
presented  in  e\adence  by  Mr.  Rice  with  valuations  fixed  by  him 
on  the  basis  of  cost  of  reproduction  less  accrued  depreciation. 
These  omitted  items  of  property  were  added  by  the  Commission 
to  the  appraisal  of  its  engineer  and  constituted  a  part  of  the 
valuations  upon  which  the  Commission  based  the  schedule  of 
rates  and  charges  for  the  respondent  company. 

On  the  3d  day  of  August,  1915,  Engineer  Rankin  presented 
his  report  to  the  Commission,  in  which  was  contained  the  inven- 
tory of  the  physical  properties  of  the  respondent,  together  with 
the  cost  to  reproduce,  less  depreciation,  for  the  purpose  of  arriv- 
ing at  the  present  fair  value  of  the  said  properties.  The  re- 
P.U.R.1916C. 
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spondent  corporation  manufactures  its  electrical  energy  through 
a  steam-generating  plant  located  at  Colorado  Springs  and  an 
hydro  plant  located  at  Manitou,  and  in  the  hearing  of  the  above 
cause  before  the  Commission,  the  respondent  earnestly  contended 
that  the  water  power,  owned  by  the  city  of  Colorado  Springs  and 
used  by  this  respondent  through  its  hydro  plant  at  Manitou, 
should  be  given  a  present  fair  value  of  $200,000  by  the  Commis- 
sion in  fixing  the  fair  value  of  the  hydro  and  electric  properties  of 
the  respondent.  Mr.  Rankin  also  testified  that  he  had  not  included 
in  his  valuation  an  alleged  water  right,  known  in  this  case  as  the 
"Empire  Land  &  Water  Company  option,"  which,  according  to 
the  prayer  of  the  respondent  in  its  application  for  a  rehearing, 
should  receive  a  value  of  $130,000  at  the  hands  of  this  Commis- 
sion. In  the  Commission's  order  of  December  15,  1915,  in  the 
above  cause,  the  position  was  taken  that  the  hydro  plant  is  aux- 
iliary .to  the  steam  plant  at  Colorado  Springs,  due  to  the  fact  that 
the  steam-generating  plant  is  sufficiently  large  to  carry  the  entire 
load  of  the  Colorado  Springs  Light,  Heat,  &  Power  Company. 
The  Commission  also  took  into  consideration  the  fact  that  the  city 
of  Colorado  Springs  is  the  owner  of  the  water  power  derived  by 
the  respondent  through  its  hydro  plant  at  Manitou,  and  that  the 
city  of  Colorado  Springs  had,  in  addition,  the  complete  control 
of  the  use  of  the  water  power  so  used  by  the  respondent  corpora- 
tion. The  evidence  introduced  pertaining  to  this  situation,  there- 
fore, convinced  the  Commission  that  the  value  of  the  water  power 
and  the  physical  property  of  the  hydro  plant  to  the  respondent 
corporation  consisted  in  breakdown  service  and  the  decrease  in 
coal  consumed  at  the  steam-generating  plant  of  the  company. 
The  report  of  the  Commission's  engineer  in  this  case  includes  the 
sum  of  $202,421  as  the  present  fair  value  of  the  physical  prop- 
erty of  the  respondent's  hydro  plant,  but  does  not  include  any 
value  for  the  water  power  now  used  in  its  operations,  for  the  rea- 
son that  a  careful  study  of  the  conditions  surrounding  the  opera- 
tion of  the  hydro  plant  discloses  the  fact  that  the  saving  in  coal 
effected  by  its  use  is  entirely  offset  by  maintenance,  operating 
expenses,  interest,  and  depreciation  on  this  plant,  and  the  water 
power  used  for  this  purpose  is  of  no  value,  inasmuch  as  no  sav- 
ing is  made  by  its  use. 

Convincing  evidence  also  was  introduced  that  the  Empire 
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Land  &  Water  Right  option  was  not  used  or  useful,  and  could 
never  be  used  by  the  respondent,  and  was  therefore  without  value 
to  the  respondent  company,  and  the  Commission  so  decided. 
This  position  is  now  affirmed* 

On  the  3d  day  of  August,  1915,  Engineer  Eankin  testified 
that  he  had  made  no  allowance  for  development  costs  and  going 
value,  believing  that  these  were  matters  which  should  be  decided 
by  the  Commission, 

In  arriving  at  the  sum  of  $1,481,762  as  the  present  fair  value 
of  the  hydro  and  electric  properties  of  this  respondent,  there 
was  included  the  sum  of  $79,125  to  cover  the  preliminary  organi- 
zation and  development  of  the  electric  and  hydro  properties, 
which,  according  to  witness  Rice^  included  the  items  of  organiza- 
tion, printing  prospectus,  promoters'  returns,  cost  of  printing 
necessary  stock  and  bond  forms,  traveling  expenses,  cost  of  finan- 
cing (including  expenses  of  stock  salesmen,  underwriting  ex- 
pense, bond  commission,  traveling  expaises  of  bond  and  stock 
salesmen),  and  also  expense  in  connection  with  obtaining  of 
franchises.  The  cost  of  establishing  and  maintaining  the  busi- 
ness, otherwise  known  as  "going  value,"  was  given  consideration 
by  the  Commission  and  an  allowance  made  therefor.  Had  the 
sum  of  $200,000  for  the  Colorado  Springs  water  power,  and 
$130,000  for  the  Empire  Land  &  Water  right  option,  together 
with  the  sum  of  $400,00  for  going  value,  been  included,  the 
valuations  fixed  by  the  Commission  and  by  the  respondent's  wit- 
ness Rice  would  have  been  in  harmony.  One  of  the  great  under- 
lying dangers  of  state  regulation,  in  the  opinion  of  the  Commis- 
1  ,u,  is  the  attitude  of  public  utility  corporations  in  favoring 
large  intangible  values  for  the  purpose  of  presenting  a  large 
paper  valuation  of  public  utilities  property. 

In  the  order  of  Decanber  15,  1915,  the  respondent  company 
was  instructed  to  set  aside  an  annual  depreciation  reserve  of 
$52,000  on  its  hydro  and  electric  properties.  The  respondent 
now  argues  that  $50,000  is  sufficient  as  an  annual  depreciation 
reserve  on  its  hydro  and  electric  properties.  This  view  will  be 
accepted  and  the  order  of  December  15,  1915,  modified  to  that 
extent 

In  delermining  upon  the  sum  of  $710^917  as  a  present  fair 
value  of  the  gas  property  of  the  respondent  for  the  purpose  of 
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rate  making,  the  Commission  finds  that  the  valuation,  with  the 
exception  of  the  amount  allowed  for  going  value,  is  in  harmony 
with  the  valuation  fixed  by  the  respondent's  witness  Rice;  and 
the  same  is  true  of  the  sum  of  $122,774,  the  present  fair  value 
of  the  steam-heating  property  of  the  respondent  as  fixed  by  the 
Commission. 

At  this  point  the  Commission  calls  attention  to  the  testimony 
of  witness  Rice,  for  the  respondent,  in  regard  to  the  report  of  the 
Commission's  engineer  Rankin,  including  his  appraisal  and  val- 
uations, which  included  the  cost  of  reproduction  less  deprecia- 
tion, and  which  was  one  of  the  tests  of  present  fair  value  used 
by  this  Commission  in  its  order  of  December  15,  1915,  The 
quotation  is  from  page  112  of  the  Commission's  record  in  this 
cause: 

Mr.  Holland.  State  whether  or  not  you  were  requested  to 
make  an  investigation  as  to  the  plants,  properties,  and  values  of 
this  company  for  this  hearing? 

Mr.  Rice.  I  was  instructed  to  examine  the  report  of  the  Com- 
mission's engineer  and  to  check  its  values,  and,  if  necessary,  pre- 
pare an  independent  valuation, 

Mr.  Holland.     When  did  you  enter  upon  that  work  t 

Mr.  Rice.  I  arrived  in  Colorado  Springs  two  weeks  ago 
yesterday. 

Mr.  Holland.  Had  you  done  any  work  on  it  prior  to  that 
time? 

Mr.  Rice.  Only  in  the  examination  of  some  plans  and  lists 
of  property  and  reports  on  file  in  the  New  York  office  of  the 
United  Gas  &  Electric  Engineering  Corporation. 

Mr.  Holland.  State  whether  or  not  you  have  made  an  exami- 
nation of  the  physical  property  of  this  company  ? 

Mr.  Rice.     I  have. 

Mr.  Holland.  State  whether  or  not  you  have  arrived  at  a 
determination  in  your  own  mind  as  to  the  fair  value  of  that  prop- 
erty, all  things  considered  ? 

Mr.  Rice.     I  have. 

Mr.  Holland.  State  whether  or  not  you  have  examined  car^ 
fully  the  report  of  Mr.  Rankin,  engineer  of  thia  OommiasioDy 
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which  report  was  presented  in  evidence  as  Commission  Exh. 
No.  2? 

Mr.  Kioe.  I  have  been  through  the  report  carefully,  both  to 
determine  its  accuracy  as  covering  a  complete  inventory,  and 
also  as  to  its  prices* 

Mr.  Holland.  I  will  ask  you  to  state  whether  or  not,  after 
having  gone  over  this  r^)ort,  and  over  the  physical  property  of 
the  company,  you,  as  an  engineer,  have  reached  a  determination 
or  conclusion  as  to  the  fairness  or  unfairness  of  the  values  stated 
in  that  report? 

Mr.  Bice.  I  find  the  report  to  be  very  fair  in  its  unit  prices, 
and  to  be  approximately  correct  as  to  quantities  and  items,  and 
feel  that  the  report  is  a  very  excellent  one  from  both  the  stand- 
point of  the  consumers  and  the  owners  of  the  property. 

Mr.  Holland.  Are  there  any  valuations  placed  in  that  report 
which  you  desire  to  change,^  as  representing  your  own  estimate 
of  the  value  of  the  company's  physical  property  ? 

Mr.  Bice.  I  found  an  item  covering  a.tranfflmission  line  to 
one  of  the  company's  customers,  namely,  Woodmwi's  Home, 
which  had  been  erroneously  included  in  information  furnished 
Mr.  Bankin,  and  induded  in  his  report.  As  this  line  is  the 
property  of  the  Woodmen's  Home  it  should  be- eliininated  from 
the  report*  I  hare  estimated  the  value  of  this  line  and  diecked 
the  estimated  against  the  actual  cost,  which  I  find  to  be  $5,894.45, 
the  cost  to  reproduce,  and  present  value  $5,157.64,  which  should 
be  deducted  from  the  total  value  in  Mr.  Bankiri's  report. 

Mr.  Holland.     So  that  the  net  deduction  would  be  $5,158} 

Mr.  Bice.     Yes,  sir. 

Mr.  Holland.     In  arriving  at  that  you  applied  depreciation  9 

Mr.  Bice.     Yes,  sir* 

Mr.  Holland.  State  whether  or  not  you  applied  the  same 
depreciation  which  was  applied  by  Mr.  Bankin  in  preparing 
his  report  i 

Mr,  Biee.     The  same  depreciation. 

Tbef  gum  b£  $710,W7,  found  to  be  the  present  fair  value  of 
the  gas  property  of  the  respondent,  includes  $20,000  for  pre- 
liminary oi^ni^ation  and  development  expetise,  $15,000  as  work- 
ing capital)  and  an  allowance  for.  going  value. ' 
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In  arriving  at  the  income  and  expenses  of  the  hydro  and  elec- 
tric and  gas  properties  of  this  respondent,  the  net  returns  for 
the  years  1911,  1912,  1913,  and  1914  were  averaged  and,  de- 
ducting the  annual  depreciation  reserve  to  be  set  aside  by  the 
respondent  for  the  hydro  and  electric  properties  and  the  gas 
properties,  and  making  the  change  in  the  depreciation  reserve 
for  the  hydro  and  electric  properties  as  suggested  by  Ae  respond- 
ent in  its  application  for  rehearing,  it  is  found  that  the  respond- 
ent company  has  been  receiving  a  net  return  in  excess  of  12 
per  cent,  exclusive  of  the  annual  depreciation  reserve,  on  its 
hydro  and  electric  properties,  and  a  net  return  of  1.16  per  cent, 
exclusive  of  the  annual  depreciation  reserve,  on  its  gas  properties. 

[5]  It  appears  that  it  is  not  the  desire  of  the  respondent  col^ 
poration  to  increase  its  rates  and  charges  for  gas,  in  effect  prior 
to  the  order  of  this  Commission,  for  the  reason  that  it  is  not 
convinced  that  an  increase  in  its  gas  rates  and  chaises  would 
reflect  an  increase  in  ^s  revenue.  While  the  public  utility  is 
entitled  to  earn  a  reasonable  return  upon  the  present  fair  value 
of  these  properties,  this  return,  as  heretofore  stated,  is  contingent 
upon  the  proposition  that  the  ccmsuming  public  be  required  to 
pay  only  the  reasonable  value  for  the  commodity  or  service  fur- 
nished. This  Conomission  at  all  times  is  ready  to  ^atertain 
an  application  for  an  increase  in  the  rates  and  charges  covering 
the  sale  of  gas  by  the  respondent. 

The  ailment  is  also  presented  by  the  respondent  that  the 
schedule  of  rates  and  charges  far  electrieity,  as  prescribed  by 
the  Commission  in  its  order  of  December  16,  1916,  is  unfair 
and  unreasonable  in  that  it  does  not  give  to  the  company  a  fair 
return,  in  addition  to  the  annual  depreciation  reserve,  upon  the 
present  fair  value  of  its  hydro  and  electric  properties.  The 
Commission  is  of  the  opinion  that  the  schedule  of  rates  and 
charges  for  electricity  as  set  forth  in  its  order  of  December  15, 
1915,  will  produce  revenue  which  will  give  to  the  respondent  a 
fair  return  upon  the  present  fair  value  of  the  hydro  and  electric 
properties,  but  the  Commission  is  also  of  the  opinion  that  the 
position  of  the  respondent,  that  the  schedule  established  hy  the 
order  is  unreasonable  in  some  respects  and  should  be  readjusted, 
is  well  taken,  and  shall  at  this  time  readjust  the  schedule  of 
rates  and  charges  for  electricity,  which  said  schedule  shall  be  in 
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effect  for  a  period  of  one  year  from  March  1,  1916,  and  until 
modified  or  amended  by  an  order  of  this  Commission^  and  that 
on  February  28, 1917,  or  within  ten  days  thereafter,  the  respond- 
»it  shall  preaaikt  its  books  to  the  Commission  for  further  exaini' 
nation.  If  it  is  then  found  that  the  rate  of  return  is  excessive, 
the  schedule  of  rates  shall  be  further  reduced ;  and  if,  on  the  other 
hand,  it  is  shown  to  the  Commission  that  the  respondent  is  not 
obtaining  a  fair  rate  of  return  upon  the  present  fair  value  of  its 
hydro  and  electric  properties,  the  schedule  of  rates  and  charges 
as  set  forth  in  this  order  shall  be  increased  sufficiently  to  produce 
a  fair  return. 

ReprodtLction  Less  Depreciation — Booh  Value. 

[6, 7]  It  is  here  contended  by  the  respondent  in  its  application 
for  rehearing  that  this  Commission  should  have  found  the  fair 
value  of  the  hydro  and  electric  properties  of  the  company  to  be  a 
sum  of  money  which  would  represent  the  cost  of  reproducing 
these  properties  new  without  deducting  depreciation  therefrom ; 
and  at  the  same  time  it  is  alleged  that  the  Commission  arrived 
at  the  present  fair  value  of  the  hydro  and  electric  properties 
solely  on  the  theory  of  reproduction  cost,  less  theoretical  depre- 
ciation, and  that  the  Commission  failed  to  consider  the  evidence 
of  its  statistician,  Mr.  Fred  W.  Herbert,  in  regard  to  the  book 
value  of  the  company. 

The  reproduction  theory,  in  arriving  at  the  value  in  a  rate- 
making  case,  is  only  one  of  many  tests  in  computing  the  present 
fair  value  of  the  property. 

The  original  order,  entered  December  16,  1916,  stated: 

Fair  Yalue  of  Electric  Property. 

After  considering  all  of  the  evidence  and  testimony  in  the 
case  bearing  upon  the  value  of  the  plant,  and  the  cost  to  repro- 
duce, the  original  costs,  the  investment,  the  present  value,  includ- 
ing preliminary  and  development  costs,  engineering,  and  super- 
vision, interest,  insurance,  organization  and  legal  expense  during 
construction,  contingencies,  working  capital,  and  all  other  ele- 
ments of  value  (tangible  and  intangible),  and  taking  into  con- 
sideration that  the  plant  is  in  successful  operation  and  a  "going 
concern,''  the  Commission  finds  the  fair  value  of  the  electric  and 
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hydro  property  of  the  Colorado  Springs  Light,  Heat,  &  Power 
Company,  for  the  purpose  of  determining  reascmable  and  just 
rates  in  this  case,  to  be  $1,481,762.  We  therefore  find  that  the 
Colorado  Springs  Light,  Heat,  &  Power  Company  is  earning 
12.27  per  cent  per  annum  on  the  fair  and  reasonable  value  of  its 
electric  and  hydro  properties. 

In  the  case  of  Belleville  v.  St.  Claire  County  Gas  &  E.  Co. 
No.  2237  B,  before  the  State  Public  Utilities  Commission  of 
Illinois,  decided  November  24,  1915,  P.U.R.1915B,  24,  it  is 
stated  by  the  Commission: 

"It  was  argued  by  the  respondent  that  the  reproduction  cost 
new  (undepreciated)  is  a  proper  and  equitable  value  to  be  con- 
sidered for  rate-making  purposes.  The  reasons  advanced  are: 
(1)  That  reproduction  cost  is  the  amount  of  money  which  would 
necessarily  be  expended  by  a  utility  in  duplicating  its  plant: 
and  (2)  that,  from  a  consumer's  point  of  view,  a  well-operated 
utility  is  delivering  100  per  cent  service,  and  is  hence  in  100 
per  cent  condition,  irrespective  of  actual  deterioration  of  the 
physical  plant.  If  there  is  justifiable  ground  for  such  an  argu- 
ment, it  must  be  based  upon  real  reason,  and  not  upon  a  mere 
desire  of  the  owners  of  a  property  to  maintain  its  paper  integrity. 
The  advocates  of  the  theory  would  hardly  admit  that  any  need 
of  actually  duplicating  the  property  will  ever  arise,  or,  if  such 
need  were  to  arise,  that  the  property  would  be  duplicated  in  the 
same  identical  manner,  despite  modem  efficiency  and  economy 
and  despite  scientific  development  in  the  art.  The  fact  must 
be  faced  squarely  that  property  does  depreciate  in  value  with 
age,  with  use,  with  changes  in  the  art,  and  with  increases  in  load. 
A  very  vital  element  in  the  value  of  equipment  lies  in  the  fact 
that  it  probably  has  ahead  of  it  certain  years  of  eflfeetiveness  in 
the  operation  for  which  it  was  intended.  As  this  period  of  poten- 
tial operation  is  increased  or  decreased,  the  value  of  the  equip- 
ment as  a  portion  of  an  operating  property  is  correspondingly 
enhanced  or  diminished." 

This  Commission  is  familiar  with  the  decision  of  the  Idaho 
supreme  court  in  Murray  v.  Public  ITtilities  Commission,  150 
Pac  47,  and  with  the  theory  there  announced  that  there  should 
be  no.  theoretical  accrued  depreciation  deducted  from  the  repro- 
duction cost  of  the  physical  property,  but  tlie  court  there  states 
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that  actual  depreciation  should  be  deducted.  Just  what  method 
an  electrical  engineer  may  use  in  arriving  at  the  actual  depre- 
ciated value  of  an  electric  property  without  considering  theo- 
retical depreciation  is  somewhat  beyond  our  scope  of  vision. 
There  has  been  much  criticism  of  the  theory  of  reproduction  cost 
lees  accrued  depreciation  as  the  sole  test  for  determining  the 
present  fair  value  of  a  public  utility.  This  Commission  is  un- 
able to  settle  upon  any  one  test  which  shall  be  the  sole  basis  of 
arriving  at  a  emn  of  money  upon  which  the  utility  shall  be  pei^ 
mitted  to  earn  a  fair  rate  of  return.  That  the  theory  of  repro- 
duction lees  depreciation  is  to-day  one  of  the  important  tests  is 
quite  certain;  in  fact  the  principal  engineer  for  the  respondent 
took  the  reproduction  lees  depreciation  theory  as  the  correct 
test  in  arriving  at  the  present  fair  value  of  the  properties  of  the 
respondent  in  this  case. 

Following  is  a  quotation  from  his  testimony,  found  on  page 
142  of  the  record  in  this  cause : 

Mr.  Bennett.  Mr.  Kice,  as  I  understood  it,  you  testified 
that  the  total  valuation,  in  your  judgment,  should  be  $2,902,210. 
I  wish  you  would  state  of  what  that  item  consists,  how  you  make 
that  up — taking  the  totals. 

Mr.  Rice.  I  understand  you  want  the  s^regation  of  the 
totals  making  up  that  amount  ? 

Mr.  Bennett.     Yes,  sir. 

Mr.  Rice.  To  begin  with,  the  depreciated  value  of  the  prop- 
erty, as  shown  in  the  Rankin  report,  is  $2,023,708.  Eliminate 
Woodmen's  line,  $5,158.  Add  for  omitted  property  $18,660. 
Rights  of  way  $10,000;  preliminary,  organization  expense  $125,- 
000.  Value  Empire  property  $130,000.  Value  of  hydroelec- 
tric $200,000.     Going  value  $400,000. 

Reproduction  less  depreciation  was  one  of  the  important  tests 
adopted  by  this  Commission  in  its  order  in  this  case,  and  there 
was  no  difficulty  in  finding  high  authority  to  sustain  its  posi- 
tion. 

"The  values  testified  to  by  him  [a  witness  called  on  behalf 

of  the  company]  were  adopted  by  the  master  in  the  great  ma* 

jority  of  cases.  The  witness's  valuation  of  the  tangible  prop- 
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erty  was  somewhat  reduced  by  the  master,  but  the  reductions 
were  not  based  upon  the  theory  of  depreciation,  but  upon  a  dif- 
ference of  opinion  as  to  the  reproduction  cost 

"The  cost  of  reproduction  is  not  always  a  fair  measure  of  the 
present  value  of  a  plant  which  has  been  in  use  for  many  years. 
The  items  composing  the  plant  depreciate  in  value  from  year  to 
year  in  a  varying  d^ree.  Some  pieces  of  property,  like  real 
estate  for  instance,  depreciate  not  at  all,  and  sometimes,  on  the 
other  hand,  appreciate  in  value.  But  the  reservoirs,  the  mains, 
the  service  pipes,  structures  upon  real  estate,  standpipes,  pumps, 
boilers,  meters,  tools,  and  appliances  of  every  kind  begin  to 
depreciate  with  more  or  less  rapidity  from  the  moment  of  their 
first  use.  It  is  not  easy  to  fix  at  any  given  time  the  amount  of 
depreciation  of  a  plant  whose  component  parts  are  of  different 
ages,  with  different  expectations  of  life.  But  it  is  clear  that 
some  substantial  allowance  for  depreciation  ought  to  have  been 
made  in  this  case."  Knoxville  v.  Knoxville  Water  Co.  212  TJ. 
S.  9,  53  L.  ed.  378,  29  Sup.  Ct.  Rep.  148. 

Mr.  Justice  Hughes,  in  delivering  the  opinion  of  the  court 
in  the  case  of  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230 
tJ.  S.  456,  57  L.  ed.  1564,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct 
Rep.  729,  Ann.  Cas.  1916A,  18,  said : 

"The  master  allowed  the  cost  of  reproduction  new  without 
deduction  for  depreciation.  It  was  not  denied  that  there  was 
depreciation  in  fact.  As  the  master  said,,  ^everything  on  and 
above  the  roadbed  depreciates  from  wear  and  weather  stress. 
The  life  of  a  tie  is  from  eight  to  ten  years  only.  Structures 
become  antiquated,  inadequate,  and  more  or  less  dilapidated. 
Ballast  requires  renewal,  tools  and  machinery  wear  out,  cars, 
locomotives,  and  equipment,  as  time  goes  on,  are  worn  out  or 
discarded  for  newer  types.'  ...  It  was  said  that  ^a  large 
part  of  the  depreciation  is  taken  care  of  by  constant  repairs, 
renewals,  additions,  and  replacements,  a  sufficient  sum  being 
annually  set  aside  and  devoted  to  this  purpose,  so  that  this,  with 
the  application  of  the  roadbed  and  adaptation  to  the  needs  of  the 
country  and  of  the  public  served,  together  with  working  capital 
.  .  .  fully  offsets  all  depreciation,  and  renders  the  physical 
properties  of  the  road  not  less  valuable  than  their  cost  of  repro- 
duction new.'  And  in  a  further  statement  upon  the  point,  the 
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Imowledge  derived  from  experience'  and  ^readiness  to  serve' 
were  mentioned  as  additional  offsets.  We  cannot  approve  this 
disposition  of  the  matter  of  depreciation.  •  .  .  It  is  also  to 
be  noted  that  the  depreciation  in  question  is  not  that  which  has 
been  overcome  by  repairs  and  replacements,  but  is  the  actual 
existing  depreciation  in  the  plant  as  compared  with  the  new 
one.  It  would  seem  to  be  inevitable  that  in  many  parts  of  the 
plant  there  should  be  such  depreciation,  sis,  for  example,  in  old 
structures  and  equipment  remaining  on  hand.  And  when  an 
estimate  of  value  is  made  on  the  basis  of  reproduction  new  the 
extent  of  existing  depreciation  should  be  shown  and  deducted. 
•  •  •  And  when  particular  physical  items  are  estimated  as 
worth  so  much  new,  if  in  fact  they  be  depreciated,  this  amount 
should  be  found  and  allowed  for.  If  this  is  not  done,  the  physi- 
cal valuation  is  manifestly  incomplete." 

[8]  It  is  also  contended  that  the  Commission  disregarded  the 
evidence  of  its  statistician  in  regard  to  the  book  value  of  the  com- 
pany. The  statistician  testified  that  on  June  30,  1910,  the  book 
value  of  the  property  taken  over  by  the  consolidation  of  the 
three  companies  forming  the  respondent  company  was  $4,666,- 
968.25,  and  on  June  30,  1915,  the  book  value  of  the  respondent 
company's  property  was  $4,887,183.77.  He  also  testified  that 
approximately  $1,000,000  of  this  amount  was  quite  apparent, 
from  the  records,  as  being  intangible  values  or  watered  stock.  As 
the  property  of  the  previous  companies  was  acquired  through 
bonds  and  stocks  and  the  retirement  of  some  Underlying  bonds, 
the  discount  upon  which,  and  the  value  of  which  stock,  is  not 
shown,  but  carried  at  par  value  on  the  book  accounts,  the  book 
value  mi^t  be  further  reduced.  A  further  estimate  of  deduc- 
tion from  book  value  should  be  made  for  property  purchased  from 
the  previous  companies,  which  has  since  been  abandoned  and  not 
used  or  useful  in  the  operation  of  the  respondent  company,  and 
there  was  no  evidence  to  show  any  depreciation  deductions  on 
the  purchased  property.  It  was  only  after  a  careful  and  dili- 
gent search  that  statistician  Herbert  was  able  to  obtain  informa- 
tion as  to  values  from  old  records  of  the  company  prior  to  June 
30,  1910,  and  it  has  been  impossible  to  determine,  from  the 
incomplete  records  found,  what  amount  of  the  remaining  book 
value  of  the  property  purchased  was  properly  chargeable  to  con- 
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struction  cost  rather  than  to  operating  expenses.  From  the 
records  of  book  value  gathered  by  Mr.  Herbert  it  is  impossible 
to  ascertain  whether  other  expenditures  constituting  a  part  of  the 
balance  of  the  tangible  book  value  were  prudently  and  wisely 
made,  and,  therefore,  a  book  value  in  this  cause  would  be  merely 
a  guess  and  of  very  little  account 

In  the  case  of  Simpson  v.  Shepard,  supra,  at  page  454,  Mr. 
Justice  Hughes  says:  ^T.t  is  clear  in  ascertaining  the  present 
value  we  are  not  limited  to  the  consideration  of  the  amount  of  the 
actual  investment.  If  that  has  been  reckless  or  improvident, 
losses  may  be  sustained  which  the  community  does  not  under- 
write." 

It  is  dear  from  the  records  of  the  company,  disclosed  to  Mf. 
Herbert,  that  the  Commission  was  unable  to  ascertain  with  any 
degree  of  certainty  what  proportion  of  this  allied  book  value 
should  be  considered  in  arriving  at  the  present  fair  Value  of  the 
properties  of  the  respondent  company. 

Working  Capital,  Overhead  Expenditures,  Surplus,  and 
Contingencies. 

Careful  attention  has  been  given  to  the  criticiism  of  the  re- 
spondent to  allowances  made  for  working  capital  and  overhead 
expenditures,  and  such  a  slight  difference  in  the  ultimate  results 
is  found  that  it  is  deemed  unnecessary  to  discuss  these  objections. 
The  Commission's  allowances  for  working  capital  and  overhead 
expenditures  appear  to  be  approximately  correct. 

[9]  It  is  now  claimed  by  the  respondent  that  this  Commission 
should  include  in  its  findings  an  allowance  of  2  per  cent  upon 
the  present  fair  value  of  these  properties  to  be  set  aside  annually 
to  protect  the  respondent  against  extraordinary  accidents  of  the 
future.  This  theory  is  not  acceptable  to  the  Commission.  The 
same  contention  was  made  in  the  case  of  Belleville  v.  St.  Claire 
County  Gas  &  E.  Co.  RU.K.1915B,  24,  in  which  the  following 
statement  was  made  by  the  Commission: 

^^In  view  of  certain  facts  in  the  case, — viz.,  (1)  that  losses 
sustained  in  accidents  of  the  nature  just  described  may  be 
guarded  against  by  a  suitable  insurance;  (3)  that  the  respondent 
is  now  paying  into  a  fund  of  its  parent  holding  company  an 
annual  percentage  which  is  supposed  to  cover  casualties  of  the 
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dependent  companies,  (8)  that,  during  the  years  covered  by  the 
Commission's  investigation,  these  casualties  have  occurred  and 
have  been  met  by  emergency  expendituree  which  seem  to  have 
found  ultimate  distribution  in  the  respondent's  operating  ac- 
counts, and  (4)  that  it  seems  unadvisable  for  a  regulatory  body 
to  make  advance  allowance  for  remotely  possible  accidents, — 
the  Commission  finds  it  difficult  to  concede  an  allowance  of  2 
per  cent  to  cover  possible  calamities  of  the  future.  The  stock- 
holders' risk  of  maintaining  an  electric  utility  property  against 
exceptional  and  unusual  accidents  of  the  nature  just  described 
is  one  of  the  items  which  generally  entitle  the  entrepreneur  to  a 
greater  rate  of  return  than  is  represented  by  a  nominal  interest 
such  as  accrues  from  an  investment  in  ^gilt  edge'  bonds." 

Management. 

[10]  The  respondent  pays  into  the  treasury  of  the  holding 
company  2  per  cent  of  its  gross  sales  to  cover  general  supervision 
expense.  In  the  opinion  of  this  Commission  a  regulatory  body 
would  indeed  be  unwise  in  prohibiting  this  operating  company 
from  paying  annually  into  the  treasury  of  a  holding  company  a 
sum  of  money  equaling  2  per  cent  of  the  gross  sales  to  cover  gen- 
eral supervision  expense.  This  Commission  is  acting  in  a  dual 
capacity  in  the  regulation  of  rates  of  public  utilities, — ^it  must 
protect  the  public  in  the  charges  for  the  service,  as  well  as  in  the 
adequacy  of  the  service,  and  at  the  same,  time  it  must  protect 
the  utility  and  its  stockholders.  Losses  due  to  poor  management 
must  be  borne  by  stockholders,  as  this  is  the  penalty  of  ineffi- 
ciency; therefore,  the  importance  of  discouraging  poor  manage- 
ment and  encouraging  good  management  is  fully  realized.  The 
management  of  the  respondent  in  many  respects  has  been  excel- 
lent, a  considerable  reduction  in  the  cost  of  operation  having 
resulted  under  the  local  management  of  Mr.  J.  F.  Dostal. 

Mr.  Dostal  has  made  showing  to  this  Conmiission  that  the 
pay  roll  of  the  respondent  has  been  decreased  about  18  per  cent 
since  1911,  while,  at  the  same  time,  the  wage  schedule  has  been 
increased  in  many  departments.  In  the  year  1911  a  superin- 
tendent and  an  engineer  for  the  Manitou  division  were  dispensed 
with,  thus  saving  $250  a  month  without  impairing  the  service. 
In  the  year  1911  two  men  were  trinmiing  arc  lamps,  while  to- 
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day  one  man  does  this  work  by  the  use  of  a  bicycle.  Where  for- 
merly in  the  testing  of  electric  meters  it  was  found  necessary  to 
use  a  horse  and  wagon  to  carry  the  instruments  and  necessary 
apparatus,  lighter  and  more  compact  sets  of  equipment  have 
been  purchased,  and  the  meterman  now  carries  his  equipment 
on  a  bicycle,  thus  being  enabled  to  do  twice  as  much  work  as 
formerly.  In  the  outlying  districts  a  horse  and  buggy  was  for- 
merly used  by  the  meter  readers,  whose  work  consumed  from 
three  to  five  days  each  month;  now  this  work  is  done  in  two 
days  by  the  use  of  a  motorcycle.  In  many  other  ways  economies 
have  been  effected  and  improvements  made  in  the  several  depart- 
ments of  the  company. 

It  is  and  shall  be  the  position  of  this  Commission  to  condemn 
wasteful  cost  in  operation  of  public  utilities,  to  the  extent  that 
excessive  cost  of  operation  will  not  be  countenanced  in  rate  cases, 
and  at  the  same  time  efiicient  management  will  be  encouraged 
in  every  manner  possible.  In  this  case,  in  the  schedule  of  rates 
set  forth  in  our  order  of  December  16,  1915,  as  well  as  the 
amended  schedule  made  a  part  of  this  order,  due  consideration 
has  been  given  to  the  effect  of  the  economical  management  of  the 
respondent  company.  The  showing  of  the  gas  and  steam  depart- 
ments of  the  respondent  are  unsatisfactory,  and  the  Commission 
is  at  a  loss  to  account  for  the  showing  on  the  gas  property.  It 
appears  that  the  respondent  would  be  in  much  better  position 
had  it  refused  to  enter  the  field  of  manufacturing  steam  heat. 

Jurusdietion  of  Commission. 

[11]  The  attorney  general  of  the  state  of  Colorado  has  advised 
this  body  that  corporations  not  specifically  designated  as  public 
utilities  in  the  Public  Utilities  law  of  the  state  of  Colorado,  with 
the  exception  of  those  persons  or  corporations  heretofore  by  law 
declared  to  be  public  utilities,  are  not  subject  to  regulation  under 
the  powers  given  this  Commission  in  the  Colorado  laws  pertain- 
ing to  public  utilities. 

Steam  heating  appears  to  have  been  withheld  from  the  juris- 
diction of  the  Commission,  and  for  this  reason  it  is  without  power 
to  adjust  the  rates  of  the  steam-heating  department  of  the  re- 
spondent 

P.U.R.1916C. 


Digitized  by 


Google 


RE  COLORADO  SPRINGS  L.  H.  A  P.  CO.  491 

Commission's  Schedule  of  Rates. 

The  respondent,  in  its  application  for  a  rehearing  of  this 
cause,  sets  forth  an  elaborate  statement  in  r^ard  to  the  rate 
schedule  for  the  sale  of  electricity  adopted  in  the  order  of  Decem- 
ber 15,  1916.  This  Commission  is  convinced  that  there  is  merit 
in  these  contentions  of  the  respondent,  and,  although  the  Com- 
mission endeavored  to  follow  the  original  plan  of  rate  schedule 
of  the  respondent,  at  this  time  the  order  made  on  December  15, 
1915,  will  be  modified  by  the  substitution  of  a  new  schedule  of 
reasonable  rates  and  charges  for  the  sale  of  electricity,  as  pre- 
pared by  the  engineering  department  of  this  Commission, 

Preparation  of  Respondent  for  Hearing. 

Respondent  objects  to  the  time  extended  to  it  by  the  Commis- 
sion for  the  compilation  of  data  necessary  for  its  information 
and  intelligence  prior  to  the  rendering  of  a  fair  and  just  decision. 
It  is  the  opinion  of  the  Commission  that  the  respondent  had 
sufficient  time  in  which  to  prepare  its  case,  and  no  reason  can  be 
seen  for  granting  a  rehearing  because  of  this  objection. 

The  order  in  this  case  entered  by  the  Commission  on  Decem- 
ber 15,  1915,  and  the  modified  order  entered  December  29,  1915, 
will  be  modified  to  the  extent  that  the  respondent's  schedule  of 
rates  for  the  sale  of  electricity  and  the  rules  and  regulations  sur- 
rounding the  same  shall  be  amended  to  comply  with  the  schedule 
of  reasonable  rates  and  charges  for  electricity  and  the  rules  and 
regulations  surrounding  the  same  as  hereinafter  set  forth,  and 
that  the  order  of  this  Commission  shall  be  in  force  and  eflFect 
for  a  period  of  one  year  beginning  March  1,  1916,  and  until 
modified  or  amended  by  an  order  of  this  Commission ;  provided, 
that  on  February  28,  1917,  or  within  ten  days  thereafter,  the 
respondent  shall  again  appear  before  the  Conunission  and  make 
a  sufficient  showing  of  its  operating  expenses  and  earnings  for 
the  year  ending  February  28,  1917,  together  with  such  additional 
evidence  as  it  may  desire  to  introduce  to  the  end  that  the  Com- 
mission may  further  adjust  its  schedules  of  rates  and  charges 
for  gas  and  electricity  in  accordance  with  the  showing  then  made 
by  the  respondent  and  the  witnesses  for  the  Commission,  if  such 
adjustment  is  deemed  necessary  or  advisable. 
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Note. — Power  of  Commission  to  regulate  rates  of  a  public  utility 
fixed  by  franchise  or  charter  or  by  contract  with  municipality 
or  consumer. 

In  general. 

It  seems  clear  that  a  valid  franchise  or  charter  contract  made  by 
the  state  or  a  mimicipal  corporation  with  a  public  service  corporation 
as  to  the  rates  to  be  charged  for  services  is  within  the  constitutional 
provision  against  impairing  the  obligation  of  a  contract,  so  as  to 
preclude  subsequent  legislation  attempting  to  change  or  reduce  the 
rates  during  the  period  of  the  contract. 

But  to  come  within  the  protection  of  the  constitutijonal  proTisioa 
against  impairing  the  obligation  of  a  contract,  the  contract  must  be 
valid  and  within  the  power  of  the  state  or  municipality  to  make. 

The  great  majority  of  the  cases  hold  that  the  state  may  make  a 
binding  contract  so  as  to  preclude  future  legislation  regulating  rates ; 
though  a  few  cases  have  taken  the  position  that  it  is  beyond  the 
power  of  the  state  to  contract  away  a  governmental  function,  such 
as  the  power  to  regulate  the  rates  to  be  charged  for  public  services. 
See  note  in  L.R.A.1915C,  262. 

Likewise,  the  legislature  may  authorize  a  municipal  corporation 
to  make  a  binding  contract  as  to  rates  during  a  reasonable  term  of 
years,  so  as  to  preclude  rate  regulation,  unless  it  is  against  the 
declared  policy  of  the  state  to  grant  such  right.  But  the  power  of  a 
municipal  corporation  to  make  such  a  contract  must  be  clearly  con- 
ferred and  cannot  be  inferred  by  implication. 

Likewise,  a  charter  or  franchise  stipulation  purporting  to  fix 
charges,  or  to  authorize  the  corporation  to  regulate  its  charges  with- 
out interferen<^e  by  the  public  authorities,  must  be  by  clear  and  un- 
mistakable language,  which  in  case  of  doubt  will  be  resolved  in  favor 
of  retaining  in  the  public  the  riglit  to  regulate  and  provide  reason- 
able charges  for  public  sernce  from  time  to  time. 

It  is  held  in  numerous  cases  that  the  regylation  of  rates  fixed  by 
charter  or  franchise  is  a  proper  exercise  of  the  reserved  power  to 
alter  or  amend  a  charter ;  and  that  the  enactment  of  the  Public  Utili- 
ties act  creating  a  Commission  and  giving  it  authority  to  regulate 
rates  is  an  exercise  of  the  reserved  power  to  amend  a  corporate  char- 
ter giving  the  utility  a  right  to  fix  charges. 

It  is  quite  generally  held  that  the  exemption  from  regulation  of 
rates  by  the  public  authorities  contained  in  a  charter  granting  a 
franchise  is  personal  to  the  corporation  to  which  it  is  granted,  and 
cannot  be  assigned,  and  does  not  accompany  the  property  of  the 
corporation  in  its  transfer  to  a  purchaser,  or  to  a  successor  tipon 
consolidation  or  merger,  or  to  a  purchaser  upon  mortgage  foreohxiure 
cr  judicial  sale.  See  note  in  L.R.A.1915C,  279. 
P.U.R.1916C. 
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Likewise  the  privilege  of  exemption  from  rate  regulation  may  be 
lost  by  waiver,  e,  g.,  by  failure  for  a  long  period  of  time  to  charge 
the  maximum  rate  prescribed  by  its  charter.  See  note  in  L.B.A. 
1915C,  281. 

What  amounts  to  contract  precluding  regulation  by  Commission. 

In  Louisville  &  Jf .  B.  Co.  v.  Kentucky,  183  U.  S.  503,  46  L.  ed. 
298,  22  Sup.  Ct.  Eep.  95,  it  was  held  that  a  railroad  company  is  not 
entitled  to  claim  that,  by  the  mere  force  of  its  legal  organization  and 
the  construction  of  its  toad,  it  has  any  implied  power  to  charge  rea- 
sonable rates  far  its  services,  and  to  differ  rates  when  competition 
.exists  from  rates  applicable  wher^  there  is  no  competition,  which 
cannot  be  impaired  by  a  constitutional  enactment  prohibiting  rail- 
road companies  from  charging  more  for  a  shorter  than  for  a  longer 
haul,  except  by  permission  of  the  Eailroad  Commission  in  special 
cases  after  investigation;  as  it  must  be  deemed  to  have  accepted  its 
charter  subject  to  the  general  right  of  the  state  to  regulate  and 
control  the  grant  in  the  interest  of  the  public. 

The  charter  of  a  railroad  company  giving  its  board  of  directors 
at  all  times  and  in  all  ways  the  management  of  its  own  aflfairs  sub- 
ject to  constitutional  laws  of  the  state  touching  the  administration 
of  the  affairs  of  the  company  does  not  contain  a  contract  that  is 
impaired  by  a  Railroad  Commission  statute  which  requires  the  com- 
pany (1)  to  furnish  the  Commissioners  with  copies  of  its  tariffs  for 
all  kinds  of  transportation;  (2)  to  post  in  some  conspicuous  place 
at  each  of  its  depots  the  tariff  approved  by  the  Commissioners,  with 
the  certificate  of  approval  attached;  (3)  to  conform  to  the  tariff 
as  approved  without  discrimination  in  favor  of  or  against  persons  qr 
localities;  (4)  to  furnish  the  Commissioners  with  all  the  informa- 
tion they  require  relative  to  the  management  of  its  line,  and  particu- 
larly with  copies  of  all  leases,  conti-acts,  and  agreements  for  trans- 
portation witii  express,  sleeping  car,  or  other  companies  to  which 
they  are  parta;  (5)  to  report  all  accidents  within  the  limits  of  the 
state  attended  with  any  serious  personal  injury;  (6)  to  make  quar- 
terly returns  of  its  hiisiness  to  the  Commissioners,  which  returns 
shall  embrace  all  the  receipts  and  expenditures  of  its  railroads;  (7) 
to  provide  at  least  one  comfortable  and  suitable  reception  room  at 
each  depot  for  the  use  and  accommodation  of  persons  desiring  or 
awaiting  transportation  over  its.  road;  and  (8)  to  keep  at  all  times 
in  such  reception  rooms  a  bulletin  board  which  shall  show  the  time 
of  the  arrival  and  departure  of  trains,  and,  when  any  passenger  or 
other  train  transporting  passengers  is  delayed,  notice  of  the  extent 
of  the  delay  and  the  probable  time  of  the  arrival  as  near  as  it  can 
be  ascertained.  Stone  v.  Farmers'  Ix>an  &  T.  Co.  116  U.  S,  307, 
29  L.  ed.  636,  G  Sup.  Ct.  Rep.  334,  388,  1191. 

A  charter  giving  the  right  to  railroad  companies  to  fix  rates  of 
P.U.R.3010C. 
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carriage  and  telegraph  services  "provided  that  nothing  contained 
in  the  charters  shall  be  so  construed  as  to  prevent  the  legislature 
from  regulating  the  rate  of  transportation  for  passage  and  freight 
over  the  same  road  in  the  state;  provided,  further,  that  there  shall 
be  no  discrimination  in  favor  of  any  road,"— does  not  deprive  the 
state  of  the  right  to  regulate  rates  through  a  Railroad  Commission. 
Stone  V.  New  Orleans  &  N.  E.  R.  Co.  116  U*.  S.  352,  29  L.  ed.  651, 
6  Sup.  Ct  Rep.  349. 

Effect  of  mimicipal  franchise  fixing  rates. 

A  municipality  has  no  power  to  limit  by  franchise  contract  its 
right  or  the  right  of  the  state  acting  through  a  Commission  to 
regulate  rates  of  a  public  utility  imless  expressly  authorized.  The 
authority  to  make  such  contracts  cannot  be  upheld  by  mere  impli- 
cation, but  must  clearly  and  unmistakably  appear. 

A  city  has  no  authority  to  fix  by  ordinance  rates  to  be  charged  by 
public  service  corporations  by  virtue  of  an  amendment  to  its  char- 
ter adopted  by  the  legal  voters  of  the  city  at  a  time  when  a  general 
low  of  the  state  was  in  force  known  as  the  Public  Utility  act,  which 
vested  the  Railroad  Commission  with  the  power  and  jurisdiction  to 
supervise  and  regulate  every  public  utilily  in  the  state,  and  gave 
such  Commission  the  exclusive  authority  to  investigate  any  rates 
charged  by  public  utilities,  and,  if  found  unreasonable,  to  fix  and 
order  substituted  therefor  such  rates  as  shall  be  just  and  reasonable. 
Portland  R.  Light  &  P.  Co.  v.  Portland,  210  Fed.  667.  The  court 
said :  "Now,  the  right  to  regulate  rates  of  public  service  corporations 
is  a  governmental  power  vested  in  the  state  in  its  sovereign  capacity. 
It  may  be  exercised  by  the  state  directly  or  through  a  Commission 
appointed  by  it,  or  it  may  delegate  such  power  to  a  municipality. 
But  I  do  not  understand  that  a  municipality  may  assume  to  itself 
such  power  without  the  consent  of  the  state,  where  there  is  a  general 
law  on  the  subject  emanating  from  the  entire  state.  It  is  true  that 
under  the  Oregon  system  the  legal  voters  of  every  city  or  town  are 
given  power  to  enact  and  amend  their  municipal  charter,  subject  to 
the  Constitution  and  criminal  laws  of  the  state.  But  this  does  not 
authorize  the  people  of  a  city  to  amend  its  charter  so  as  to  confer 
upon  the  municipality  powers  beyond  what  are  purely  municipal  or 
inconsistent  with  a  general  law  of  the  state  constitutionally  enacted." 

JjCgislative  authority  conferred  upon  a  municipality,  "to  erect, 
or  authorize  or  prohibit  the  erection  of,  .  .  .  waterworks,"  does 
not  include  authority  to  make  a  binding  contract  as  to  water  rates 
with  which  the  state  cannot  interfere  through  a  Public  Service  Com- 
mission without  violating  the  c<Mi8titutional  provision  against  ira- 
])airing  the  obligation  of  contracts.  Benwood  v.  Public  Service 
Commission,  —  W.  Va.  — ,  L.R.A.1916C,  261,  83  S.  E.  295. 

The  general  provision  in  a  municipal  charter  authorizing  the 
P.U.R.1916C. 
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mtmlcipal  corporation  to  '^contract  and  be  contracted  with''  does  not 
delegate  beyond  the  state's  control  the  power  to  fix  public  service 
rates.    Ibid. 

Legislative  authority  conferred  upon  a  municipality  to  grant  per- 
mission to  construct  and  operate  railways  in  the  streets  '^upon  such 
terms  as  the  proper  authorities  shall  determine''  does  not  include 
authority  to  make  a  binding  contract  as  to  rates  of  fare  with  which 
the  state  cannot  interfere  through  a  Public  Service  Commission 
without  violating  the  constitutional  provision  against  impairing  the 
obligation  of  contracts.  Milwaukee  Electric  R.  &  Light  Co.  v.  Rail- 
road Commission,  153  Wis.  592,  L.R.A.1915F,  744,  14^  N.  W.  491, 
Ann.  Cas.  1915A,  911,  affirmed  in  238  U.  S.  174,  59  L.  ed.  1254, 
P.U.R.1915D,  591,  35  Sup.  Ct.  Rep.  820. 

The  exercise  by  a  state  of  its  lawful  power  to  fix  street  railway 
rates,  notwithstanding  a  mxmicipal  rate  ordinance,  does  not  deprive 
the  street  railway  company  of  its  property  without  due  process  of 
law.  Milwaukee  Electric  R.  &  Light  Co.  v.  Railroad  Commission, 
238  U.  S.  174,  59  L.  ed.  1254,  P.U.R.1915D,  591,  35  Sup.  Ct.  Rep. 
820. 

A  city  by  entering  into  an  ordinance  contract  with  a  street  railway 
company  whereby  tlie  latter  was  empowered  to  charge  a  5-cent  fare 
does  not  abrogate  the  right  of  the  legislature  acting  directly  or 
through  the  Railroad  Commission  to  exercise  the  function  of  regu- 
lating rates  whenever  it  is  deemed  proper  to  assert  it.  Duluth  Street 
R.  Co.  V.  Railroad  Commission,  161  Wis.  245,  P.U.R.1915D,  192, 
152  N.  W.  887. 

The  power  of  the  Arizona  Commission  to  regulate  the  rates  of  a 
telephone  company  is  not  affected  by  prior  franchise  contracts  pro- 
viding that  certain  rates  should  be  charged  and  that  certain  free 
service  should  be  supplied  the  mimicipality,  where  the  only  power  to 
make  such  a  contract  is  to  be  found  in  a  general  statutory  provision 
giving  the  municipality  exclusive  control  over  its  streets,  alleys, 
avenues,  and  sidewalks.  Tempe  v.  Mountain  States  Teleph.  &  Teleg. 
Co.  (Ariz.)  P.U.R.1915D,  710. 

The  Indiana  Commission  is  not  invested  with  the  power  to  regu- 
late tl\e  rates  and  service  of  a  public  utility  where  a  valid  contractual 
rate  has  been  established  between  a  utility  and  a  municipality.  Tip- 
ton Teleph.  Co.  v.  Tipton  (Ind.)  RU.R.1915C,  351. 

The  rates  of  a  public  utility  were  held  subject  to  regulation  by 
the  Indiana  Commission  upon  proper  application  or  upon  the  initia- 
tive of  the  Commission  itself,  although  the  utility  was  operating 
under  a  contract  with  the  city  wherein  the  company  agreed  not  to 
raise  its  rates  in  consideration  of  the  enjoyment  of  an  exclusive 
franchise,  where  it  appeared  that  the  city  was  without  authority  to 
grant  a  monopoly  under  any  existing  law  of  the  state  at  the  date  of 
the  contract.  Ibid. 
P.U.K.1916C. 
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A  city  and  a  public  utility  cannot  enter  into  a  contract  whereby 
the  rates  charged  by  the  utility  to  the  city  are  fixed  for  a  period  of 
years,  since  under  the  Indiana  statute  the  rates  charged  by  a  public 
utility  are  always  subject  to  inyestigation  and  change  by  the  Com- 
mission. Ex  parte  Hydro-Electric  Light  &  P.  Co.  (Ind.)  P.U.R. 
1915C,  356. 

A  municipal  ordinance  granting  a  franchise  to  operate  a  telephone 
line,  which  prescribed  the  rates  to  be  charged,  when  the  municipality 
had  no  power  to  fix  telephone  rates,  will  not  operate  to  suspend,  dur- 
ing the  life  of  the  ordinance,  the  goyemmental  power  of  fixing  and 
regulating  the  rates  of  the  company  by  the  State  Corporation  Com- 
mission, although  the  ordinance  was  accepted  and  acted  upon  by  the 
corporation.  Pioneer  Teleph.  &  Teleg.  Co.  v.  State,  33  Okla.  724, 
127  Pac.  1073. 

Following  the  above  case  it  was  held  in  J.  I.  Case  Plow  Works  v. 
Oklahoma  Gas  &  E.  Co.  (Okla.)  P.U.R.1916B,  183,  that  the  fact  that 
a  city  franchise  permits  minimum  charges  of  specific  amounts  for 
electric  current  does  not  prevent  the  Commission  from  establishing 
lower  rates,  if  the  ordinance  rates  are  so  high  as  to  be  unreasonable. 

A  franchise  granted  by  a  city  to  a  Gas  &  Electric  Company  in 
which  a  maximum  rate  and  a  minimum  charge  is  fixed  does  not  de- 
prive the  Commission  of  jurisdiction  to  determine  what  is  a  rea- 
sonable rate  or  charge.  Shawnee  City  Waterworks  v.  Shawnee  Gas 
&  E.  Co.  4  Ann.  Rep.  Okla.  C.  C.  343. 

The  acceptance  of  a  franchise  wherein  a  telephone  company  agrees 
to  furnish  service  at  specified  rates  does  not  prevent  the  company, 
with  permission  of  the  Railroad  Commission,  from  increasing  its 
rates,  especially  where  the  city  is  not  authorized  by  statute  to  fix 
charges  made  by  telephone  companies.  Dawson  v.  Dawson  Teleph. 
Co.  137  Ga.  62,  72  S.  E.  509.  See  also  in  this  connection  Re  Colo- 
rado Springs  Light,  Heat  ft  P.  Co.,  above  reported;  Re  Burling 
ton  Sewerage  Co.  post,  506. 

Such  order  permitting  an  increase  in  rates  does  not  violate  the  pro- 
visions of  the  state  and  Federal  Ccmstitutions  prohibiting  tiie  im- 
pairment of  the  obligations  of  contracts.    Ibid. 

A  city  cannot  invoke,  as  against  the  powers  of  the  Missouri  Com- 
mission to  regulate  rates,  authority  claimed  by  it,  under  certain  stat- 
utes, to  make  a  contract  fixing  rates,  when  the  ordinance  which  it 
claims  to  be  inviolable  as  a  contract  was  not  enacted  in  a  manner  pre- 
scribed by  such  statutes.  Re  Joplin  Waterworks  Co.  (Mo.)  P.U.R. 
1915C,  125. 

A  municipal  corporation  which,  in  granting  a  telephone  franchise 
fixing  rates  for  service,  reserves  the  right  to  alter  or  amend  the  con- 
ditions of  the  franchise,  cannot  raise  the  cjbjection  that  its  contract 
rights  are  unconstitutionally  impaired  if  the  state  makes  an  alteration 
in  rates.  State  ex  rel.  Wpbster  v.  Superior  Ct.  67  Wash.  37,  L.R.A. 
1915C,  287,  120  Pac.  861,  Ann.  Cas.  1913D,  78. 
P.U.R.1916C. 
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Franchise  ordinances  requiring  gas  companies  to  furnish  service 
free  to  cities  in  consideration  of  use  of  the  streets  do  not  interfere 
with  the  power  of  a  Public  Service  Commission  to  fix  proper  rates 
therefor,  since  such  ordinances  are  not  contracts  protected  against 
impairment  by  the  provisions  of  §  10  of  the  Federal  Constitution. 
Landon  v.  Lawrence  (Kan.)  P.T7.R.1916E,  763. 

A  condition  in  an  original  grant  of  location  by  a  town,  restricting 
the  rate  of  fare  to  be  charged  by  a  street  railroad  company,  is  not 
valid  and  controlling  as  against  the  rate-making  power  vested  in  the 
Massachusetts  Commission  by  the  Public  Service  act.  Re  Norfolk 
A  B.  Street  R.  Co.  (Mass.)  P.U.R.1915E,  411. 

The  jurisdiction  of  the  California  Commission  to  regulate  the 
rates  of  a  public  utility  cannot  be  denied  on  the  theory  that  a  town 
has  been  granted  the  right  to  contract  away  the  state's  power  over 
rates,  and  that  the  town,  by  a  contract  with  the  utility,  has  exercised 
this  power,  since  regulation  by  the  Commission  in  the  exercise  of  the 
police  power  in  such  a  case,  whether  the  contract  was  made  prior  or 
feubsequent  to  the  creation  of  the  Commission,  does  not  violate  the 
provisions  of  the  Federal  Constitution  forbidding  laws  impairing  the 
obligations  of  contract  and  the  taking  of  property  without  due  process 
of  law.  Sausalito  v.  Marin  Water  &  P.  Co.  (Cal.)  P.U.R.1916A, 
244. 

Subdivision  3  of  §  862  of  the  municipal  incorporation  act  of  Cali- 
fornia, in  empowering  towns  to  contract  for  a  water  supply,  does  not 
grant  the  power  to  contract  away  the  right  of  the  state  to  fix  the  rates 
for  water  sold  to  a  town  by  a  utility,  since  there  is  no  clear  and  un- 
mistakable delegation  of  power,  and  it  would  be  inconsistent  with 
the  duty  of  the  local  authorities  to  fix  water  rates  each  year,  as  pre- 
scribed by  §  I  of  article  14  of  the  Constitution  and  the  act  of  March 
7,  1881,  and  also  inconsistent  with  §  548  of  the  Civil  Code,  specifi- 
cally providing  that,  in  case  of  contracts  for  the  supply  of  water,  the 
local  authorities  shall  retain  the  right  to  regulate  rates.    Ibid. 

The  New  York  Commission  may  fix  a  rate  for  natural  gas  higher 
than  the  rate  prescribed  in  a  franchise  contract  from  a  town,  where 
the  town  waives  the  restriction,  and  the  utility  is  operating  without 
profit.    Re  People's  Natural  Gas  Co.  (N.  Y.)  PXJ.R.1916A,  349 

The  fiidng  of  higher  telephone  rates  by  a  Public  Service  Commis- 
sion than  those  prescribed  by  a  franchise  contract  ordinance  does  not 
unconstitutionally  impair  the  obligation  of  a  contract  or  the  right  to 
contract,  notwithstanding  the  fact  that  the  contract  is  with  a  munic- 
ipalrty,  where  the  power  to  regulate  rates  has  not  been  delegated  to 
the  cily.    Re  Polo  Mut.  Teleph.  Co.  (111.)  P.U.R.1916B,  318. 

The  power  of  the  Nebraska  Commission  to  regulate  the  rates  of  a 
telephone  company  is  not  reetricted  by  the  provisions  of  the  ordi- 
nance granting  a  ftftnofadse  to  the  company  which  limited  the  rates 
which  the  company  could  charge.  Marquis  v.  Polk  County  Teleph. 
Co.  (Neb.)  P.U.R.1915C,  140. 
P.U.B.1916C.  82 
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It  has  been  held  that  a  stipulation  in  a  franchise  granted  to  a  water 
company  as  to  rates  that  should  be  charged  for  water  furnished  is 
not  binding  upon  the  water  company  where  it  is  for  an  unlimited 
time,  but  that  the  rates  so  fixed  may  be  increased  under  changed  con- 
ditions. Turtle  Creek  v.  Pennsylvania  Water  Co.  243  Pa.  415,  90 
Atl.  199;  Bellevue  v.  Ohio  VaUey  Water  Co.  245  Pa.  114,  91  Atl. 
236.  In  the  above  cases  the  city  sought  to  enjoin  the  proposed  in- 
crease of  rates  by  the  company. 

In  its  opinion  in  the  Bellevue  Case  in  245  Pa.  the  supreme  court 
at  page  117,  in  referring  to  Turtle  Creek  v.  Pennsylvania  Water  Co. 
supra,  says :  "We  did  decide  in  that  case  that  a  contract  of  this  kind, 
unlimited  by  its  terms,  and  hence  indeterminate  as  to  time,  could  not 
be  enforced  indefinitely,  and  must  give  way  to  the  general  policy 
of  the  law  under  which  the  legislature  created  a  special  tribunal  to 
pass  upon  and  determine  questions  relating  to  the  reasonableness  of 
rates  charged  by  public  service  corporations.  The  learned  court  be- 
low in  the  present  case  very  properly  followed  the  decision  in  that 
case,  and  held  that  the  borough  of  Bellevue  could  not  enforce  through 
the  courts  a  compliance  with  the  rates  thus  established." 

Following  the  above  cases  the  Pennsylvania  Commission  held  that 
an  advance  of  the  rates  of  a  public  utility  may  be  made  although  the 
franchise  ordinance  provides,  among  other  things,  that  the  munici- 
pality shall  have  the  right  to  purchase  the  utility  at  specified  times, 
and  that  the  annual  rates  to  private  consumers  shall  not  exceed  those 
specified  therein,  since,  in  this  form,  the  contract  is  indeterminate 
and  uncertain  in  length  of  time,  so  that  the  company  is  not  bound  to 
maintain  the  rates  therein  provided  for.  Mt.  IJnion  v.  Mt.  Union 
Water  Co.  (Pa.)  P.U.R.1915D,  1. 

A  municipal  franchise  provision  for  free  service  to  a  city  is  re- 
pealed by  a  Public  Service  law  forbidding  discrimination  in  charges. 
Kenosha  v.  Kenosha  Home  Teleph.  Co.  149  Wis.  338,  136  N.  W. 
848   (1912). 

Regulation  of  rates  as  exercise  of  reserved  power  to  alter  charter. 

It  has  been  held  that  a  statute  regulating  the  rates  of  a  public 
service  corporation  is  a  legitimate  exercise  of  reserved  power  to  alter 
its  charter.  Parker  v.  Metropolitan  R.  Co.  109  Mass.  606  (ferry) ; 
American  Coal  Co.  v.  Consolidation  Coal  Co.  46  Md.  15  (railroad)  ; 
Shields  v.  State,  26  Ohio  St.  86,  affirmed  in  96  U.  S.  319,  24  L.  ed. 
357  (railroad) ;  St.  Louis  &  S.  F.  R.  Co.  v.  Ryan,  56  Ark.  245,  19 
S.  W.  839  (railroad) ;  Atty.  Gen.  v.  Chicago  &  N.  W.  R.  Co.  35 
Wis.  425  (railroad) ;  Capital  City  Gaslight  Co.  v.  Des  Moines,  72 
Fed.  829  (gas). 

So.  a  statute  creating  a  State  Corporation  Conunission,  and  giving 
it  the  right  to  regulate  railroad  rates,  is  an  exercise  of  the  reserve 
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power  to  amend  or  repeal  the  charter  of  a  railroad  company  giving 
•it  the  exclnsive  right  to  regulate  charges.  Matthews  y.  Corporation 
Comrs.  97  Fed.  400.  To  the  same  eflPect  are  Louisville  &  N.  R.  Co. 
V  Garrett,  231  U.  S.  298,  58  L.  ed.  229,  34  Sup.  Ct.  Rep.  48;  People 
ex  rel.  Delaware  &  H.  Co.  v.  Public  Service  Commission,  140  App 
Div.  839,  125  N.  Y.  Supp.  1000. 

In  Louisville  &  N.  R.  Co.  v.  Garrett,  231  U.  S.  298,  58  L.  ed.  229, 
34  Sup.  Ct.  Rep.  48,  affirming  186  Fed.  176,  it  was  held  that  a 
carrier  cannot  assert,  as  against  the  operation  of  a  rate-making  order 
of  the  State  Railroad  Commission,  made  under  the  authority  of  a 
statute,  the  constitutional  protection  of  a  contract  right  under  its 
charter  to  charge  certain  rates,  where,  subsequently  to  such  statute, 
but  prior  to  the  making  of  such  order,  its  charter  became,  by  the  car- 
rier's own  voluntary  act,  subject  to  legislative  alteration,  since  the 
Commission's  order  fixing  rates  is  a  legislative  act  under  delegated 
power. 

In  People  ex  rel.  Delaware  &  H.  Co-  v.  Public  Service  Commis- 
sion, 140  App.  Div.  839,  125  N.  Y.  Supp.  1000,  it  was  held  that  a 
statute  authorizing  a  railroad,  company  to  charge  a  fare  of  25  cents 
for  the  transportation  of  passengers  over  the  whole  or  any  part  of  its 
road  was  in  effect  an  amendment  of  its  charter  and  a  substitution  for 
the  provision  of  the  general  railroad  act  imder  which  the  company 
was  incorporated,  prescribing  the  rate  of  fare  for  transporting  a 
passenger,  and  that  the  rate  so  fixed  may  be  reduced  by  the  Public 
Service  Commission  without  oflEending  the  constitutional  provision 
against  impairing  contracts,  where  the  Constitution  and  statutes  of 
the  state  reserve  the  right  to  amend  or  repeal  corporate  charters. 

In  Manitowoc  v.  Manitowoc  &  N.  Traction  Co.  145  Wis.  13,  140 
Am.  St.  Rep.  1056,  129  N.  W.  925,  it  was  held  that  the  power 
conferred  upon  cities  to  ingraft  upon  a  railway  franchise  a  feature 
limiting  the  rate  of  fare  as  a  condition  of  using  the  city  streets  for 
railway  purposes  is  that  of  acting  as  a  state  agency  in  molding  the 
character  of  corporate  franchises,  and  so  subject  to  the  reserved  power 
of  the  state  to  alter  or  amend  corporate  charters. 

No  unconstitutional  impairment  of  contract  results  so  far  as  the 
city  is  concerned  from  a  change  by  the  state  of  rates  fixed  by  a 
franchise  granted  by  the  municipality  to  a  telephone  company,  if 
the  municipal  charter  is  subject  to  the  general  laws  of  the  state. 
State  ex  rel.  Webster  v.  Superior  Ct.  67  Wash.  37,  L.R.A.1916C, 
'^87,  120  Pac.  861,  Ann.  Cas.  1913D,  78. 

Under  the  constitutional  provisions  making  municipal  corpora- 
tions subject  to  general  laws,  the  legislature  may  confer  upon  a  Com- 
mission created  under  constitutional  authority  the  power  to  revise 
rates  established  by  a  franchise  conferred  upon  a  telephone  company 
by  a  municipal  corporation  which  had  not  been  given  express  power 
P.U.R.1916C. 
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to  fix  rates,  where  under  the  Constitution  all  laws  relating  to  cor- 
porations may  be  altered  or  modified.    Ibid. 

Stipulations  as  to  street  railway  fares  contained  in  grants  of  loca^ 
tions  or  agreements  with  municipalitieiB  are  not  yalid  or  controlling 
8$  against  the  rate-making  power  vested  in  the  Massachusetts  Com- 
mission by  the  Public  Service  act  authorizing  tiie  Commission  to 
determine  and  order  rates  that  are  just  and  reasonable  and  repealing 
all  "acts  which  would  in  any  way  limit  or  prevent  the  exercise  to  the 
fullest  extent  of  any  of  the  jurisdiction,  powers,  authority  or  discre- 
tion delegated  herein  to  the  Commission.''  The  Middlesex  &  Boston 
Kate  Case,  2d  Ann.  Rep.  Mass.  P.  8.  C.  1914)  Vol.  1,  p.  99. 

Effect  of  contract  with  patrons  or  municipality  to  preclude  regula- 
tions of  rates. 

It  is  quite  generally  held  in  accord  with  Rs  Colorado  Speings 
Light,  Heat  &  P.  Co.,  above  reported,  that  rate  regulations  do  not 
unconstitutionally  impair  existing  contracts  between  public  utilities 
and  consumers  or  municipalities  upon  the  ground  tiiat  it  will  be 
presumed  that  the  contract  was  made  in  contemplation  of  the  power 
of  the  public  to  fix  the  rates,  since  the  parties  cannot,  by  making 
contracts,  suspend  the  power  of  the  state  to  prescribe  rates. 

Thus,  in  Union  Dry  Goods  Co.  v.  (Jeorgia  Public  Service  Corp. 
142  Ga.  841,  L.R.A.— ,  — ,  83  S.  B.  946,  it  was  held  that  an  order 
of  the  State  Railroad  Commission  raising  the  rates  to  be  charged 
by  a  public  service  corporation  above  those  at  which  the  corpora- 
tion had  contracted  to  furnish  electricity  to  a  consumer  for  a  period 
of  five  years  does  not  impair  the  obligation  of  the  contract,  since 
the  contract  must  be  considered  as  made  in  contemplation  of  the 
power  of  the  public  to  prescribe  the  rates. 

And  in  Knoxville  Water  Co.  v.  Knoxville,  189  U.  S.  484,  47  L. 
ed.  887,  23  Sup.  Ct.  Rep.  531,  it  was  said  in  reply  to  argument 
that  a  city  ordinance  reducing  water  rates  impaired  the  obligation 
of  contracts  between  the  company  and  its  consumers:  "But  such 
contracts,  of  course,  were  made  by  it,  subject  to  whatever  power  the 
city  possessed  to  modify  rates.  The  company  could  not  take  away 
that  power  by  making  such  contracts.  New  Orleans  v.  New  Orleans 
Waterworks  Co.  142  U.  S.  79,  91,  92,  35  L.  ed.  943,  947,  948,  12 
Sup.  Ct.  Rep.  142;  Browne  v.  Turner,  176  Mass.  15,  66  N.  E. 
969.'' 

And  in  Portland  R.  Light  &  P.  Co.  v.  Railroad  Commission,  56 
Or.  468,  105  Pac.  709,  109  Pac.  273,  it  was  said  that  if  a  public 
service  corporation  could,  by  a  contract  stipulating  the  continuance 
of  a  specified  rate  of  charges  for  a  given  time,  prevent  any  inter- 
ference with  such  agreement,  by  invoking  the  oonstitutioiial  pro- 
vision against  the  passage  of  laws  impairing  the  obligation  of  con- 
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tracts,  it  would  thereby  become  superior  to  the  legislature,  which 
doctrine  will  never  be  acknowledged  by  the  courts. 

Rates  fixed  by  private  contract  remain  in  force  only  so  long  as  the 
legislative  body  having  authority  in  the  premises  refrains  from  the 
exercise  of  its  powers.  When  public  rates  are  established  by  law, 
rates  fixed  by  private  contract  must  yield.  State  ex  rel.  St.  Joseph 
Water  Co.  v.  Geiger,  246  Mo.  74,  L.R.A.1916A,  1060,  154  S.  W. 
486. 

The  fact  that  an  electric  utility  has  long-term  contracts  with  its 
various  customers  will  not  prevent  the  G^rgia  Commission  from 
making  higher  rates  in  order  to  avoid  discrimination.  Re  Macon 
R.  &  Light  Co.  41  Ann.  Rep.  Ga.  R.  C.  259  (1913),  citing  Railroad 
Commission  v.  Louisville  &  N.  R.  Co.  140  Ga.  817,  L.R.A.1915E,  902, 
80  S.  E.  332,  Ann.  Cas.  1915A,  1018;  Armour  Case,  209  U.  S.  82, 
52  L.  ed.  681,  28  Sup.  Ct.  Rep.  428;  and  Kentucky  &  I.  Bridge  Co.  v. 
Louisville  &  N.  R.  Co.  2  I.  C.  C.  Rep.  162,  2^  Inters.  Com.  Rep. 
102. 

Contracte  in  which  the  price  of  water  is  fixed  or  attempted  to  be 
fixed,  either  by  the  payment  of  an  original  sum  for  a  so-called  water 
right,  or  for  a  fixed  sum  or  monthly  charge,  or  both,  are  subject 
to  the  power  of  the  Commission  to  fix  rates  for  the  water  furnished 
under  such  contract,  regardless  of  the  rates  or  compensation  set 
out  therein.  Re  San  Gorgonio  Water  Co.  2  Cal.  R.  C.  R.  706  (1913) . 
To  the  same  effect  is  ^e  Murray,  2  Cal.  R.  C.  R.  464  (1913). 

In  Re  Mt.  Jackson  Water  &  Power  Co.  2  Cal.  R.  C.  R.  1088, 
1089  (1913),  in  granting  an  application  to  a  water  company  to  iri- 
creaBe  its  rates  in  spite  of  contracts  with  certain  landowners  to 
furnish  service  at  a  lower  rate,  Commissioner  Gordon  said:  "In 
leaching  a  conclusion  as  to  riates,  I  am  mindful  of  the  fact  that 
many  persons  have  purchased  land  at  Rionide  in  the  belief  that  they 
could  obtain  water  at  a  flat  rate  of  $5  per  year.  The  Commission 
is  required,  however,  to  fix  juet  and  reasonable  rates;  and,  as  has 
been  held  in  previous  cases,  no  agreements  or  contracts  as  between 
individuals  can  supersede  or  displace  the  rate-making  power  of  the 
state.  At  the  same  time,  I  believe  that,  in  view  of  these  promises 
of  a  low  rate,  the  Commission,  while  allowing  the  applicant  herein 
a  fair  return  upon  the  value  of  its  property,  should  not  make  the 
rate  any  higher  than  the  necessities  require.'* 

The  Commission  has  power  to  order  a  public  service  corporation 
to  estahliflih  a  schedule  of  reasonable  rates,  although  it  has  previously 
made  valid  contracts  with  consumers  for  lower  rates.  Re  Rhine- 
lander  Power  Co.  (Wis.)  P.U.R.1915A,  652. 

Contract  obligations  are  not  impaired,  within  the  inhibition  of 
the  Constitution,  by  the  act  of  the  Commission  raising  the  rates  of 
a  public  service  oouporation  established  by  a  vfJid  contract  with  its 
customers,  since  the  power  to  alter  the  charges  so  established  is  ini-  i 
plied  in  the  contract  itsdt    Ibid. 
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Under  the  Arizona  statute  (Rev.  Stat.  1913,  chap.  11,  §  2293 
(b) ),  the  Arizona  Commission  is  charged  with  the  duty  of  determin- 
ing as  to  the  equity  of  all  the  rates  of  a  water  company  including 
those  the  subject  of  contracts  with  certain  mining  companies.  Ari- 
zona Corporation  Commission  v.  Morenci  Water  Co.  (Ariz.)  P.U.R. 
1916C,  526. 

Contracts  between  an  irrigation  company  and  water  users  under 
its  ditch,  providing  for  the  use  of  water  and  for  the  maintenance  of 
the  ditch,  are  entered  into  with  the  law  as  to  the  right  of  the  state 
to  regulate  rates  forming  a  part  of  the  contract,  and  such  rates  are 
subject  to  control.  McCook  Irrig.  &  Water  Power  Co.  v.  Burtless, 
98  Neb.  141,  L.R.A.1915D,  1205,  P.U.B.1915C,  587,  152  N.  W. 
334. 

The  obligation  of  a  contract  to  supply  buildings  with  water  at  a 
specified  rate  is  not  unconstitutionally  impaired  by  a  subsequent 
order  of  a  Public  Service  Commission  changing  the  rate  in  the 
exercise  of  the  police  power  delegated  to  it  by  the  legislature.  Yeat- 
man  v.  Towers,  126  Md.  613,  P.U.R.1915E,  811,  95  Atl.  158. 

A  contract  fixing  the  rate  for  water  sold  to  a  town  by  a  public 
utility  is  not  taken  out  of  the  general  rule  that  a  rate  specified  in  a 
contract  between  a  utility  and  a  consumer  is  subject  to  alteration  by 
the  state  under  the  police  power,  by  the  fact  that  the  contract  is 
made  with  a  municipality,  instead  of  with  a  private  corporation  or 
person,  even  though  the  town  is  exercising  a  private  functicm,  and 
is  a  private  water  seller.  Sausalito  v.  Marin  Water  &  Power  Go. 
(Cal.)  P.U.R.1916A,  244. 

The  Maryland  Commission  has  the  right  to  regulate  the  rates 
of  a  water  company,  in  the  exercise  of  the  police  power  delegated  by 
the  legislature,  regardless  of  any  eontract  between  the  utility  and 
the. city  in  which  it  operates.  Re  Washington  County  WatOT  Co. 
(Md.)  P.TT.R.1916A,  506.  See  to  the  same  effect  Re  Jenkins  (Pa!) 
post,  511;  Middlesex  &  Boston  Rate  Case,  2d  Ann.  Rep.  Mass.  P. 
S.  C.  (1914)  Vol.  1,  p.  99.     (Street  railway  fares.) 

A  contract  between  a  municipality  and  a  water  company  fixing 
rates  to  private  consumers  does  not  prevent  a  Board  of  Public  Utility 
Commissioners  from  fixing  a  higher  rate,  as  against  the  objection 
of  the  municipality  and  consumers,  since  the  state,  throi^h  the 
r.gency  of  the  Board,  may  waive  the  contract  rights  of  the  public 
without  improperly  impairing  the  obligation  of  the  contract.  North 
Wildwood  V.  Public  Utility  Comrs.  —  N.  J.  L.  — ,  P.U.R.1916B, 
77,  95  Atl.  749. 

An  agreement  between  companies  operating  a  through  route  ov«r 
an  urban  and  interurban  electric  road,  that  one,  witiiout  the  consent 
of  the  other,  shall  not  make  a  rate  less  than  10  cents  for  passengers 
between  certain  points,  will  not  prevent  the  New  Jersey  Commission 
from  fixing  a  less  rate.  Manufacturers  &  Property  Interests  Abso. 
V.  Pennsylvania  R.  Co.  (N.  J.)  P.U.R.1916A,  155. 
P.U.R.1916C. 
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While  there  is  no  doubt  that,  as  against  the  Commission's  power 
to  fix  rates,  contracts  with  reference  to  rates  voluntarily  entered  into 
between  a  public  utility  and  its  customers  would  have  no  effect,  yet 
such  contracts  when  voluntarily  entered  into  may  be  taken  by  the 
Commission  as  the  measure  of  the  rate  to  be  fixed,  and  as  an  admis- 
sion on  the  part  of  the  company  that  such  a  rate  is  fair  to  take.  In 
Be  Conservative  Realty  Co.  2  Cal.  B.  C.  R.  904,  907  (1913)  Com- 
missioner Eshleman  said:  "The  Commission  is  being  flooded  with 
applications  on  the  part  of  land  and  water  companies  to  repudiate 
the  contracts  entered  .into  by  such  companies  with  their  consumers 
when  it  is  found  that  the  contracts  do  not  operate  advantageously 
to  the  utility.  But  we  have  cases  before  us  where  the  utilities  just 
as  strenuously  urge  that  such  contracts  be  kept  in  effect  when  it 
happens  that  they  are  favorable  to  the  utility.  With  this  attitude 
on  the  part  of  the  utility,  I  have  very  little  patience,  and  I  would 
have  no  more  patience  with  the  attitude  of  the  consumers  when  they 
voluntarily  and  freely  enter  into  contracts  if  such  consumers  should 
seek  to  get  rid  of  them,  and  it  is  only  when  the  public  interest  de- 
mands it  or  the  contracts  are  manifestly  unfair  tliat  I  think  this 
Commission  should  exercise  its  authority  to  substitute  some  other 
rate  for  the  rate  set  up  in  such  contracts.  The  man  of  ordinary 
business  honesty  tries  to  carry  out  his  contracts,  even  when  he 
finds  that  they  are  disadvantageous  to  him,  just  as  he  expects  those 
contracting  with  him  to  recognize  their  own  obligations.^' 

A  contract  between  a  municipality  and  a  railway  company  fixing 
the  rate  of  fare  on  suburban  cars  is  not  abrogated  by  the  mere  pas- 
sage of  a  Public  Service  law  requiring  rates  to  be  reasonable  and 
just,  requiring  the  filing  of  tariffs,  and  giving  a  Commission  power 
to  determine  the  reasonableness  of  rates.  Until  the  Commission 
makes  a  determination  as  to  the  reasonableness  of  the  rate  in  ques- 
tion, the  contract  remains  in  force.  Manitowoc  v.  Manitowoc  &  N. 
Traction  Co.  146  Wis.  13,  140  Am.  St.  Rep.  1056,  129  N.  W.  925 
(1911). 

The  Commission  has  no  power  in  a  rate  inquiry  to  interfere  with 
the  legal  contracts  between  the  company  and  a  noncomplaining  con- 
sumer for  electric  current,  merely  upon  the  ground  that  the  charge 
is  unreasonable,  no  claim  being  made  that  it  is  discriminatory  as 
against  other  consumers.  Fuhrmann  v.  Cataract  Power  &  Conduit 
Co.  3  P.  S.  C.  R-  (2d  Dist.  N.  T.)  656  (1913). 

It  has  been  held  that  the  enactment  of  the  interstate  commerce 
act  which  abrogated  previously  existing  contracts  by  carriers  with 
shippers  for  special  freight  rates  did  not  unconstitutionally  impair 
the  obligation  of  contracts.  BtiUard  v.  Northern  P.  R.  Co.  10  Mont. 
168,  11  L.R.A.  246,  3  Inters.  Com.  Rep.  536,  25  Pac.  120;  Southern 
Wire  Co.  v.  St  Louis  Bridge  &  Tunnel  R.  Co.  38  Mo.  App.  191; 
P.U.R.1916C. 
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Fitzgerald  v.  Grand  Trunk  R.  Co.  63  Vi  169,  13  L.RA.  70,  3  Inters. 
Com.  Rep.  633,  22  Atl.  76. 

Fitzgerald  v.  Grand  Trunk  R.  Co.  supra,  involved  a  contract  for 
the  transportation  of  lumber  through  several  states.  The  supreme 
court  of  Vermont  said :  "Such  commerce  is  solely  regulated  by  Con- 
gress, and  when  parties  make  ccmtracts  to  engage  in  interstate  com- 
merce, they  are  held  to  do  so  upon  the  basis  and  witii  the  under- 
standing that  changes  in  the  law  applicable  to  their  contracts  may 
be  made.  There  can,  in  the  nature  of  things,  be  no  vested  right 
in  an  existing  law  which  precludes  its  change  or  repeal,  nor  vested 
right  in  the  omission  to  legislate  upon  a  particular  subject  which 
exempts  a  contract  from  the  effect  of  subsequent  legislation  upon  its 
subject-matter  by  competent  legislative  authority." 

In  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Menasha  Wooden 
Ware  Co.  169  Wis.  130,  L.RA.1916F,  732,  150  N.  W.  411,  it  was 
held  that  the  enactment  of  the  Railroad  Commission  act  requiring 
carriers  to  file  a  schedule  of  reasonable  freight  rates,  and  forbidding 
the  receiving  of  a  greater  or  less  compensation  than  those  specified, 
rendered  imenforceable  a  prior  contract,  valid  when  made,  by  which 
a  carrier  agreed  to  transport  freight  for  a  business  concern  at  cer- 
tain designated  rates,  less  than  the  scheduled  rates,  and  did  not  un- 
constitutionally impair  the  obligation  of  the  contract,  especially 
where  the  corporate  powers  granted  to  the  carrier  to  regulate  the 
compensation  to  be  paid  for  its  services  were  subject  to  the  right  of 
the  state  to  amend  or  annul. 

And  in  Louisville  &  X.  R.  Co.  v.  Mottley,  219  U.  S.  407,  55  L.  ed. 
297,  34  L.R.A.(X.S.)  671,  31  Sup.  Ct.  Rep.  265,  reversing  133 
Ky.  652,  118  S.  W.  f)82,  it  was  held  that  Congress,  in  the  exercise  of 
its  power  over  commerce,  could  constitutionally  enact  the  provisions 
of  act  of  June  26,  1906,  §  6,  containing  a  prohibition  against  de- 
manding, collecting,  or  receiving  "a  greater  or  less  or  different  com- 
pensation" for  the  transportation  of  persons  or  property,  or  for  any 
service  in  connection  therewith,  than  that  specified  in  the  carrier's 
published  schedule  of  rates,  which  rendered  unenforceable  a  prior 
contract,  valid  when  made,  by  which  an  interstate  carrier  agreed  to 
issue  annnal  passes  for  life  in  consideration  of  a  release  of  a  claim 
for  damages.  The  court  quoted  with  approval  from  the  Legal  Tender 
Cases,  12  Wall.  550,  551,  20  L.  ed.  311,  312,  to  the  effect  that  "as,  in 
a  state  of  civil  society,  property  of  a  citizen  or  subject  is  owner* 
ship,  subject  to  the  lawful  demands  of  the  sovereign,  so  contracts 
must  be  understood  as  made  in  reference  to  the  possible  exercise 
of  the  rightful  authority  of  the  government,  and  no  obligation  of  a 
contract  can  extend  to  the  defeat  of  legitimate  government  an- 
thority.** 

In  State  v.  Martyn,  83  Neb.  225,  23  L.R.A.(N.S.)  217,  117  If. 
W.  719,  17  Ann.  Cas.  659,  it  was  held  that  a  constitutional  provision 
P.U.R.1916C. 
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requiring  the  legislature  to  pass  laws  to  correct  abuses  and  prevent 
imjust  discriminations  in  aU  charges  of  railroad  companies  enters 
into  all  contracts  made  with  such  companies;  and  therefore  a  stat- 
ute forbidding  the  issuance  of  free  passes  does  not  impair  the  obli- 
gation of  one  who  has  contracted  with  the  company  for  such  pass  be- 
fore the  passage  of  the  statute,  but  after  the  adoption  of  the 
Constitution. 

To  the  same  effect  are  the  following  cases  which  hold  that  a  mu- 
nicipal ordinance  prescribing  rates  to  be  charged  by  a  utility  does 
not  unconstitutionally  impair  existing  contracts  between  the  utility 
and  its  consumers :  Pinney  &  B.  Co.  v.  Los  Angeles  Gas  &  E.  Corp. 
168  Cal.  12,  L.E.A.1915C,  282,  141  Pac.  620;  Ann.  Cas.  1915D, 
1471;  Chillicothe  v.  Logan  Natural  Gas  &  Fuel  Co.  8  Ohio  N.  P. 
88 ;  Southwestern  Teleg.  &  Teleph.  Co.  v.  Dallas,  —  Tex.  Civ*  App. 
— ,  131  S.  W.  SO,  reversed  on  other  grounds  in  104  Tex.  114,  134 
S.  W.  321;  Portland  R,  Light  &  P.  Co,  v.  Portland,  200  Fed.  890. 


NKW  JKRSEY  BOARD  OF  PlTBIilO  UTIUTT  OOMMISSIONBHS. 

EE  BURLINGTON  SEWERAGE  COMPANY. 

CbtutUtUional  law  ^  Ifwpatrmeni  of  oontraci  ohligations  ^^  Rate  reg- 
ulaUon  by  dntntUssian. 

1.  A  valid  ordinance  conti'act  fixing  maximum  sewer  rates  does 
not  preclude  a  Public  Serrice  Commission  from  establishing  a  higher 
rate. 

Hates  ~~  Setcer -^  Increaae  over  nubxHnum  fixed  by   ordinanoe  con- 
tract -^  Service -^  Betum  not  confiscatory. 

2.  A  sewer  utility  will  not  be  allowed  to  increase  its  rate  over  the 
maximum  fixed  by  an  ordinance  contract,  where  a  denial  of  the  increase 
will  not  make  it  impossible  to  give  safe  aiiA  adequate  service,  and  where 
tlie  existing  rates  yield  a  return  slightly  in  excess  of  2^  per  cent,  since 
rates  producing  that  income  are  not  confiscatory. 

[March  22,  1916J 

Application  of  the  Burlington  Sewerage  Company  for  ap- 
proval of  an  increase  in  rates  over  the  maximum  fixed  by  an  ordi- 
nance contract;  denied. 

Appearances:  J.  Fithian  Tatem  for  applicant;  Ernest  Watts 
and  V.  C.  Palmer  for  the  city  of  Burlington. 

By  the  Board:  The  Burlington  Sewerage  Company  was  in- 
oorporated  in  the  year  1900  to  provide  the  city  of  Burlington  with 
P.U.R.1916C. 
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a  method  of  dispoeing  of  its  sewage.  It  was  organized  under 
chapter  210  of  the  Laws  of  1898.  Section  1  of  that  act  provides 
that  not  less  than  seven  persons  may  organize  a  company  for 
the  purpose  of  constructing,  maintaining,  and  operating  a  sys- 
tem of  sewerage  in  any  municipality  in  this  state. 

Section  2  provides  that  "such  persons"  (the  incorporators) 
shall  execute  "a  certificate  in  writing  which  shall  state  the  cor- 
porate name  adopted  by  the  company,  the  amount  of  the  capital 
stock,  the  term  of  existence,  the  number  of  directors,  the  names 
of  those  who  shall  manage  the  affairs  of  the  company  for  the  first 
year,  or  until  their  successors  are  elected  and  qualified,  and  the 
name  of  municipality  in  or  for  which  such  sewerage  system  is 
to  be  constructed,  and  the  business  of  such  company  carried  on; 
such  certificate  shall  be  filed  in  the  office  of  the  secretary  of  state, 
together  with  the  consent  in  writing  of  and  the  terms  and  con- 
dition or  conditions  upon  which  the  consent  has  been  granted  by 
the  corporate  authorities,  if  any,  of  the  municipality  in  which 
such  sewerage  system  is  to  be  constructed." 

The  act  then  provides  that  when  such  "certificates,  conditions, 
and  consent  shall  have  been  filed  as  aforesaid,"  the  persons  shall 
be  a  body  politic  and  corporate  with  pow^  to  enter  upon  and 
condenm  lands  necessary  for  its  corporate  purposes. 

Section  12  of  the  act  provides  that  upon  application  to  the 
corporate  authorities  for  the  consent,  as  provided  in  §  2  of  the 
act,  said  authorities  may  provide  that  such  consent  shall  be  con- 
ditioned upon  certain  terms,  "and  said  corporate  authorities 
shall  annex  to  such  consent  the  maximum  prices  or  rents  that 
may  be  charged  property  owners  or  others  for  the  use  of  such 
sewerage  system  and  any  further  or  other  terms  and  condition 
or  conditions  upon  which  said  consent  is  granted ;  if  the  certifi- 
cates referred  to  in  §  2  hereof  be  filed,  there  shall  be  annexed 
thereto  and  filed  therewitii  a  copy  of  the  terms  and  condition  or 
conditions  upon  which  such  consent  is  granted,  and  such  filing 
shall  be  conclusive  evidence  that  said  corporation  has  assented 
to  said  terms  and  condition  or  conditions,  and  the  same  shall  be 
deemed  and  taken  to  be  binding  and  operative  upon  said  corpo- 
ration, its  successors,  and  assigns." 

Section  14  reads  as  follows : 

"Said  company  may  contract  with  property  owners  and  otiiere 

P.U.R.1916C 
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for  the  use  of  said  system  of  sewerage  for  such  price  or  prices,  or 
quarterly  or  annual  rents,  and  such  restrictions  as  said  com- 
pany may  think  proper ;  provided,  that  the  same  shall  in  no  case 
exceed  tiie  maximum  rates  which  may  be  named  in  the  terms  and 
condition  or  conditions  on  which  the  consent  of  the  corporate 
authorities  shall  have  been  obtained/' 

In  this  case  the  corporate  authorities^  in  compliance  with  the 
statutory  direction  that  they  ^^annex  to  such  consent  the  maxi- 
mum priees  or  rents  that  may  be  chained,"  provided  in  the  ordi- 
nance giving  consent  and  permission  to  the  petitioner  to  construct 
its  sewerage  system  in  the  city  of  Burlington  for  certain  maxi- 
mum prices  to  be  diarged  property  owners  for  the  use  of  the  sew- 
erage S3^tenL 

[1]  For  a  doeen  years  or  more  the  company  has  (^erated  in 
the  city  of  Burlington  under  the  law  and  ordinance  above  stated. 
It  does  not  deny  that  but  for  the  paasage  of  the  Public  Utility 
act  of  1911,  it  would  be  its  duty  to  continue  to  serve  the  prop- 
erty owners  of  Burlington  in  accordance  with  that  statute  and 
ordinance.  It  claims,  however,  that  the  Public  Utility  act  hav- 
ing conferred  upon  this  Board  the  power  to  fix  rates,  the  con- 
tractual obligations  assumed  by  it  towards  the  city  of  Burling- 
ton with  respect  to  rents  are  not  binding  upon  the  Board,  and  we 
may  allow  the  increased  rates  asked  for.  We  agree  with  the  con- 
tention that  the  power  of  municipalities  to  provide  by  contract 
with  public  utilities  respecting  rates  is  subject  to  the  power  of 
this  Board  to  fix  rates,  and  that  ordinance  provisions  contraven- 
ing this  power  must  give  way. 

[2]  The  question  is,  Shall  this  utility  be  relieved  by  this 
Board  of  its  obligation  to  live  up  to  a  contract  with  the  city  of 
Burlington  ? 

In  the  matter  of  the  application  of  rates  of  the  Wildwood 
Waterworks  Company  to  the  borou^  of  North  Wildwood,  this 
Board  said : 

"While  this  Board  has  the  power  to  fix  rates  and  establish 
rules  and  practices  governing  service  without  regard  to  ordi- 
nance provisions  or  contracts  between  municipalities  and  utili- 
ties, we  would  not  feel  disposed  to  exercise  such  power  to  relieve 
a  utility  from  the  burden  assumed  by  such  ordinance  or  contract 
in  any  case  where  it  appeared  that  a  municipality  or  its  inhabi- 
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tants  would,  under  such  ordinance  or  contract,  receive  rates  or 
service  more  advantageous  than  this  Board  would  be  justified  in 
ordering,  unless  it  appeared  that  such  ordinance  or  contract  im- 
posed terms  involving  such  loss  and  hardship  as  to  make  it  im- 
possible for  the  company  to  render  safe,  adequate,  and  proper 
service.  A  company  may  agree  to  give  rates  and  service  upon 
terms  that  will  not  accord  to  its  stockholders  a  fair  return  upon 
the  capital  invested.  We  would  not  be  disposed  to  permit  an 
increase  of  rates  in  any  case  where  an  agreement  between  a 
municipality  and  a  utility  exists,  if  the  <mly  benefit  from  such 
increase  of  rates  is  an  increase  of  dividends.  In  such  case  the 
company  would  be  presumed  to  have  acted  with  a  knowledge 
that  its  earnings  would  be  reduced  by  such  terms,  and  to  be 
willing  to  wait  for  adequate  returns  upon  the  investment.^ 

The  present  case  seems  to  call  for  an  application  of  the  doe- 
trine  there  laid  down.  If  this  Board  is  to  set  aside  the  contract 
made  by  the  petitioner,  it  should  appear  that  the  terms  of  the 
contract  involved  '^such  loss  and  hardship  as  to  make  it  impos- 
sible for  the  company  to  render  safe,  adequate,  and  proper 
service." 

There  were  three  appraisals  made  of  the  plant  and  property 
of  the  petitioner.  Mr.  Boardman,  for  the  petitioner,  placed  a 
valuation  thereon  which  included  engineering  and  organization 
axpen§es  and  interest  during  construction,  ¥ath  depreciation  de- 
.  ducted  of  $89,081.22.  Mr.  Herbert,  for  the  city,  gave  a  valua- 
tion which  included  the  same  items  as  Mr.  Boardman^s  of  $83,- 
613.29,  and  Mr.  Webster,  another  appraiser  for  the  city,  valued 
the. company's  property  at  $66,713.39.  Mr.  Webster,  however, 
allows  only  $813  for  all  organization  expenses,  and  he  esti- 
mates the  depreciation  to  be  considerably  higher  than  either  Mr. 
Boardman's  or  Mr.  Herbert's  estimate  of  that  item.  We  are, 
for  the  purposes  of  this  ease,  willing  to  assume  that  the  value 
of  the  company's  property  is  in  the  neighborhood  of  the  figures 
fixed  by  Mr.  Herbert  and  Mr.  Boardman,  and  we  shall  assumie, 
without  so  deciding,  that  Mr.  Boardman's  estimate,  the  highest, 
18  to  be  taken  as  the  value  of  the  petitioner's  property  used  and 
useful  in  the  service  of  the  public,  that  is  to  say,  $89,081.23. 
P.U.R.l9a6C. 
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The  following  is-  a  statement  of  the  earnings  and  expenses  of 
the  company  from  the  year  1909  to  1913  inclusive:^ — 


Total  Earnings 


Total  Expenses 


Net  Earnings 


1909 
1910 
1911 
1912 
1913 


$6,904.06 
7,137.08 
3,127.88 
8,442.07 
^,668.S3 


$5,215.12 
5,40:^.17 
6,274.91 
5,877.90 
6,460.26 


$1,688.93 
1,733.91 
1,852.97 
2,564.17 
2,218.57 


It  will  be  seen  that  the  company  is  earning  more  tlian  two 
and  one-half  per  cent  on  the  value  of  the  property  devoted  by  it  to 
the  public  use.  Rates  that  will  produce  that  income  cannot  be 
said  to  be  confiscatory.  It  does  not  appear  that  the  denial  of  an 
increase  in  rates  will  involve  such  loss  and  hardship  as  to  make  it 
impossible  for  the  company  to  render  safe,  adequate,  and  proper 
service. 

Nor  does  any  question  of  discrimination  in  rates  arise. 

In  this  situation  the  Board  is  unwilling  to  relieve  a  ^utility 
which,  with  all  the  deliberation  necessitated  by  a  compliance 
with  the  statute  from  which  it  derives  its  being,'  enters  into  a 
contract,  from  the  self-imposed  limitations  of  that  contract.  In 
80  doing  the  Board  would  be  using  the  power  conferred  upon  it 
by  the  state  to  set  aside  a  contract  entered  into  under  the  statute 
for  the  benefit  of  one  of  the  parties  which  it  could  not  itself  set 
aside.  Every  other  legal  entity,  human  or  corporate,  is  bound 
by  its  contracts.  A  utility  should  not  be  an  exception  to  the  rale, 
and  unless  a  condition  similar  to  those  mentioned  above  justifies 
the  Board's  interference  it  will  leave  the  parties  where  it  finds 
them. 

Board  of  Public  Utility  Commissioners,  John  J.  Treacy,  John 
W.  Slocum,  Commissioners. 

By  DongeSy  Commissioner:  I  vote  with  my  colleagues  to  de- 
ny Uie  applicatiofQ  to  increase  rates. 

My  conclusion,  however,  is  based  upon  different  reasoning  from 
that  upon  which  they  rely. 

Chapter  210,  Laws  of  1898,  provides  the  municipal  consent 

b  requisite  to  the  formation  of  sewerage  companies,  which  "con- 
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s^it  in  writing  of  the  terms  or  conditions  upon  which  the  consent 
has  been  granted  by  the  corporate  authorities"  shall  be  filed  with 
the  certificate  of  incorporation  in  the  oflSce  of  the  secretary  of 
state.  It  further  provides  that  the  "corporate  authorities  shall 
annex  to  such  consent  the  maximum  prices  or  rents  that  may  be 
charged  property  owners  or  others  for  the  use  of  such  sewerage 
system,"  and  .  .  .  "such  filing  shall  be  conclusive  evidence 
that  said  corporation  has  assented  to  said  terms  and  condition  or 
conditions,  and  the  same  shall  be  deemed'  and  taken  to  be  binding 
and  operative  upon  said  corporaticm,  its  successors,  and  assigns." 

The  company  and  municipality  appear  to  have  followed  the 
statute,  and  the  present  status  is  the  direct  consequence  of  com- 
pliance with  the  statute. 

It  is  the  duty  of  this  Board  to  construe  statutes,  but  not  to  pass 
upon  their  validity.  It  is  the  duty  of  this  Board  to  determine 
whether  the  municipal  action  is  a  compliance  with,  the  statute, 
but  it  is  not  its  duty  to  pass  upon  the  validity  of  such  action  where 
express  statutory  sanction  thereof  exists.  That  is  a  functicm  of 
the  courts. 

I  conclude,  therefore,  that  this  Board  should  not  assume,  in 
the  circumstances  of  this  case,  to  alter  a  relationship  explicitly 
and  definitely  created  by  statute,  and  must  refuse  to  sanction  the 
charging  of  rates  by  this  company  in  excess  of  those  fixed  in  the 
consent  of  the  municipality,  filed  by  the  ccHnpany  with  its  certifi- 
cate of  incorporation,  as  directed  by  the  statute,  and  thereby  ac- 
cepted by  the  company. 

Note. — ^Relying  upon  the  decision  in  Rb  Btjrlinoton  Sewerage 
Co.,  a  similar  application  was  denied  by  the  New  Jersey  Board  of 
Public  Utility  Commissioners  in  Ee  Collingswood  Sewerage  Co., 
March  22,  1916.  The  Board  also  declined  to  order  the  making  of  de- 
sirable extensions;  it  appearing,  in  the  absence  of  any  increase  in 
rates,  that  the  utility's  financial  condition  did  not  warrant  the  ex- 
penditure. 

As  to  the  power  of  Commission  to  regulate  rates  of  a  public  utility 
fixed  by  franchise  or  charter  or  by  contract  with  municipaHty  or  con- 
sumer, see  note  to  Ee  Colorado  Springs  Light,  Heat,  ft  Power  Co. 
^nte,  464. 
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P£NNSYIiVANIA  PUBIilO  SERVICE  COBfMISSION. 

BE  JENKINS  TOWNSHIP  ELECTRIC  LIGHT,  HEAT,  & 
POWER  COMPANY  et  al. 

[Municipal  Omtrwet  Docket  No.  6,  1916.] 
O^mtiihtHanaM  law '^  Disapproval  hy  OomtnisHon  of  contraol^  Police 


The  disapproTal  by  a  Commission,  in  order  to  prevent  ruinous  com- 
petition, of  a  street  lighting  contract,  authorized  by  a  utility  charter, 
doea  not  impair  the  obligation  of  ihe  charter,  although  the  utility  was 
kMorporated  prior  to  the  creation  of  the  Commission,  since  the  dis- 
approval is  a  valid  exercise  of  the  police  power. 

[Deoember  16,  1916.1 

Petition  for  rehearing  of  an  application  by  a  township  for  the 
approval  of  a  municipal  lighting  made  by  a  township  with  a  new 
company ;  denied,  and  order  refusing  approval  affirmed. 

For  opinion  on  which  rehearing  is  requested,  see  P.U.R. 
1915C,  895. 

Appearances:  W.  L.  Pace  for  Jenkins  township;  E.  E. 
Beidleman  for  Jenkins  Township  Electric  Light,  Heat,  &  Power 
Company;  Frederic  W.  Fleitz  and  Ealph  J.  Baker  for  Citizens' 
Electric  Illuminating  Company,  protestant 

Rilling,  Commissioner:  The  petition  for  a  rehearing  in  this 
case  sets  forth  only  legal  reasons,  and  does  not  ask  for  permission 
to  introduce  any  new  or  additional  evidence.  On  July  6,  1915, 
application  for  a  new  hearing  was  ably  argued  by  counsel  for 
applicant.  All  of  the  reasons  set  forth  in  the  petition  for  a  re- 
hearing were  fully  argued,  and  upon  consideration  thereof  a 
preliminary  report  was  made  wherein  a  further  argument  was 
asked  for  by  the  Commission,  such  reargument  to  be  restricted  to 
the  alleged  errors  of  law  as  were  set  forth  in  the  petition  for  a 
rehearing,  with  especial  reference  to  the  fact  that  the  Jenkins 
Township  Electric  Light,  Heat,  &  Power  Company  was  incorpo- 
rated prior  to  the  approval  of  the  Public  Service  Company  law, 
on  July  26,  1913. 

LoL  compliance  to  the  request  for  such  a  reargument  upon  such 
legal  grounds,  the  applicant  and  protestant,  by  their  respective 
counsels,  again  fully  and  ably  argued  the  matter  on  Thursday^ 
October  7,  1916. 

P.U.R.1916C. 
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Upon  consideration  of  all  the  testimony  and  the  argument  and 
the  reargument,  together  with  the  former  report  of  the  Commis- 
sion in  this  case,  we  are  led  to  the  conclusion  that  the  former 
report  was  proper,  and  should  be  confirmed. 

The  former  report,  approved  by  the  Commission  in  this  case, 
after  stating  the  facts,  further  states  that  both  of  the  buk  sub* 
mitted  to  Jenkins  township  by  the  Jenkins  Township  Bleetric 
Light,  Heat,  &  Power  Company  and  the  Citizens^  Electric 
Illuminating  Company,  while  differing  in  the  system  of  lighting 
proposed,  were  in  accordance  with  the  specifications  adding  for 
bids. 

The  report,  however,  further  states  that  "for  an  equal  expendi- 
ture of  money  the  township  of  Jenkins  can  secure  more  illumina- 
tion from"  the  system  proposed  by  the  citizens'  company  than 
from  the  system  proposed  by  the  Jenkins  township  company. 

The  report  further  holds  that,  by  the  reason  of  the  fact  that 
the  citizens'  company  has  for  ten  years  or  more  furnished  the 
street  lighting  in  said  Jenkins  township,  and  is  amply  able  to 
furnish  the  service  required  by  the  public  therein  and  to  make 
the  necessary  extensions  required,  the  permitting  of  a  new  com- 
pany to  install  its  plant  in  said  township  would  result  in  ruinous 
competition  with  the  ultimate  effect  of  unprofitable  competition 
at  a  relatively  higher  charge  and  for  poor  service;  and  the  said 
report,  citing  other  cases  passed  upon  by  the  Commission,  holds 
that  the  facts  do  not  warrant  the  Commission  in  finding  that  the 
approval  of  the  contract  in  this  case,  entered  into  on  the  21st  of 
December,  1914,  by  the  township  of  Jenkins  in  Luzerne  county, 
and  the  Jenkins  Township  Electric  Light,  Heat,  &  Power  Com- 
pany, is  necessary  or  proper  for  the  service,  accommodation,  or 
convenience  of  the  public.  The  approval  thereof  is  therefore 
withheld,  and  the  application  dismissed. 

While  we  concur  in  the  conclusion  arrived  at  in  the  report,  yet 
having  been  asked  for  a  reargument  upon  the  law  points  raised, 
with  especial  reference  to  the  circumstance  that  the  Jenkins 
Township  Electric  Light,  Heat,  &  Power  Company  was  incorpo- 
rated prior  to  the  enactment  of  the  Public  Service  Company  law, 
we  think  it  is  proper,  and  therefore  will  consider  and  pass  upon 
that  aspect  of  this  case. 
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The  question  we  are  asked  to  pass  upon  might  propeily  be 
stated  as  follows : 

Where  a  public  service  company  was  duly  chartered  in  our 
state  prior  to  the  enactment  of  the  Public  Service  Company  law, 
has  the  Commission  created  by  said  law  the  power  or  authority 
to  restrain  such  chartered  public  service  company  from  making  a 
contract  for  lighting  the  streets  of  the  municipality  covered  by  its 
charter  after  such  contract  has  been  approved  by  such  munici* 
pality  t 

The  Jenkins  township  company  claims  that  by  reason  of  its 
having  been  chartered  prior  to  July  26,  1913,  and  having  been 
asked  by  Jenkins  township  to  bid  for  its  street  lighting,  and  hav- 
ing been  awarded  the  contract,  that  it  has  the  right  to  have  said 
contract  approved,  notwithstanding  the  fact  that  there  is  already 
another  public  service  company  established  in  said  township  fully 
able  to  render  the  necessary  public  service  therein,  and  that  to 
deny  the  said  Jenkins  township  company  the  right  to  enter  into 
such  contract  is  an  impairment  of  its  chartered  contract  with  the 
state  as  prohibited  by  the  Constitution  of  the  United  States,  as 
well  as  the  Constitution  of  Pennsylvania. 

The  authority  which  the  Commission  seeks  to  exercise  in  this 
case  is  clearly  the  exercise  of  the  police  power  inherent  in  our 
state  as  delegated  to  the  Commission  by  the  provisions  of  the 
Public  Service  Company  law. 

We  concede  that  the  charter  granted  to  the  Jenkins  Township 
Electric  Light,  Heat,  &  Power  Company  to  do  business  in  Jenkins 
township  is  in  the  nature  of  a  contract  between  it  and  the  com- 
monwealth ;  but  we  think  that  such  charter  was  granted  to  it  by 
the  state  subject  to  certain  constitutional  provisions,  and  that 
the  said  charter  was  accepted  by  the  company  and  is  held  by  it 
subject  to  such  constitutional  provisions,  one  of  which  is  the 
inherent  right  of  the  commonwealth  in  the  exercise  of  its 
sovereignty  to  exercise  the  police  power  as  set  forth  in  article  16, 
§  3,  of  the  Constitution  of  Pennsylvania,  as  follows : — 

"The  exercise  of  the  police  power  of  the  state  shall  never  be 
abridged  or  so  construed  as  to  permit  corporations  to  conduct 
their  business  in  such  manner  as  to  infringe  the  equal  rights  of 
individuals  or  the  general  well-being  of  the  state." 

We  take  it  that  it  is  not  necessary  at  this  time  to  entec  upon 
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any  discussion  as  to  the  extent  of  this  so-called  police  power,  nor 
that  the  state  by  and  through  its  general  assembly  delegated  to 
this  Commission  the  right  to  exercise  the  same. 

The  disapproval  of  the  application  in  this  case  by  the  Commis- 
sion in  no  way  impairs  or  offends  any  of  the  charter  rights  of  the 
Jenkins  Township  Electric  Light,  Heat,  &  Power  Company,  as 
held  or  was  possessed  by  it  at  the  time  the  application  was  re- 
fused, and  we  are  of  the  opinion  that  the  said  company  with  this 
application  refused  has  and  continues  to  hold  its  charter  with  all 
the  power  and  authority  that  it  had  the  day  it  was  chartered,  that 
the  refusal  of  said  application  in  no  way  deprived  it  of  any 
chartered  right.  It  is  still  a  legally  chartered  corporation ;  and, 
if  it  complies  with  the  law,  it  can  still  carry  on  the  business  for 
which  it  was  chartered  in  the  municipality  set  forth  in  its 
charter. 

While  it  is  true  that  we  have  refused  to  approve  a  contract 
made  by  it  with  the  municipality  in  which  it  is  permitted  to 
carry  on  its  business,  such  refusal  is  rendered  necessary  by  this 
Commission  because  of  existing  conditions  in  said  Jenkins  town- 
ship. This  Commission  deems  it  proper  that  in  the  exercise  of 
the  powers  delegated  to  it,  it  should  not  permit  a  ruinous  compe- 
tition to  be  established  in  a  municipality. 

It  may  be  that  sometime  in  the  future  new  conditions  may  arise 
in  Jenkins  township  when  the  Commission  may  determine  that  it 
be  necessary  and  proper  for  the  safety,  accommodation,  con- 
venience, and  service  of  the  public  in  Jenkins  township,  to  pc :mit 
the  Jenkins  Township  Electric  Light,  Heat,  &  Power  Company 
to  enter  into  a  contract  of  this  kind. 

This  question  is  in  no  way  controlled  by  the  Federal  Consti- 
tution, for  the  reason  that  said  Constitution  is  one  of  enumerated 
powers,  and  the  police  power  as  herein  exercised  was  not  delegated 
to  the  Federal  government  therein,  but  reserved  to  the  several 
states. 

Neither  the  impairment  of  contract  clause  or  the  14th  Amend- 
ment of.  the  Constitution  of  the  United  States  took  away  from 
the  several  states  the  right  to  enforce  proper  police  regulation 
within  their  several  jurisdictions.  Mugler  v.  Kansas,  123  TJ.  S. 
623,  31  L.  ed.  205,  8  Sup.  Ct.  Kep.  273;  Slaughter-House  Cases, 
16  Wall.  394,  21  L.  ed.  394;  Butchers'  Union  S.  H.  &  L.  S.  L. 

P.U.R.1916C 


Digitized  by 


Google 


RE  JENKINS  TWP.  ELEC.  L.  H.  &  P.  CO.  615 

Co.  V.  Creecent  City  L.  S»  L.  &  S.  H.  Co.  Ill  U.  S-  746,  28  L.  ed. 
585,  4  Sup.  Ct  Eep.  652 ;  Munn  v.  Illinois,  94  U.  S.  113,  24  L. 
ed.  77 ;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  24  L.  ed. 
989;  Texas  &  N.  O.  K.  Co.  v.  Miller,  221  U.  S.  408,  55  L.  ed. 
789,  31  Sup.  Ct  Rep.  534;  Atlantic  Coast  Line  K  Co.  v.  Golds- 
boro,  232  U.  S.  548,  58  L.  ed.  721,  34  Sup.  Ct  Rep.  364; 
Chicago,  M.  &  St  P.  R.  Co.  v.  Minneapolis,  232  U.  S.  430,  58 
L.  ed.  671,  34  Sup.  Ct  Rep.  400. 

The  power  of  police  regulation  vested  in  a  state  can  neither  be 
abridged  nor  bargained  away,  and  is  inalienable  even  by  express 
grant,  so  that  no  state  can  devest  itself  in  any  way  of  the  power 
to  enforce  it,  and  no  act  of  any  legislature  can  in  any  way  bind 
or  affect  the  act  of  any  future  legislature.  Northern  Liberties  v. 
Northern  Liberties  Gas  Co.  12  Pa.  318 ;  Johnson  v.  Philadelphia, 
60  Pa.  445 ;  New  Orleans  Gaslight  Co.  v.  Louisiana  Light  &  H. 
P.  &  Mfg.  Co.  115  U.  S.  650,  29  L.  ed.  516,  6  Sup.  Ct  Rep.  252 ; 
Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  25,  24  L.  ed.  989 ; 
McKeesport  v.  McKeesport  &  R.  Pass.  R.  Co.  2  Pa.  Super*.  Ct 
242;  Kittanning  Electric  Light,  Heat  &  P.  Co.  v.  Kittanning,  11 
Pa.  Super.  Ct  31 ;  Erie  City  v.  Erie  Electric  Motor  Co.  24  Pa. 
Super.  Ct  77 ;  Northern  P.  R.  Co.  v.  Minnesota,  208  U.  S.  583, 
52  L.  ed.  630,  28  Sup.  Ct.  Rep.  341 ;  St  Paul,  M.  &  M.  R.  Co. 
V.  Minnesota,  214  U.  S.  497,  53  L.  ed.  1060,  29  Sup.  Ct  Rep. 
698;  Pennsylvania  R.  Co.  v*  Braddock  Electric  R.  Co.  152  Pa. 
116,  25  Atl.  780;  Pennsylvania  R.  Co.  v.  Warren  Street  R  Co. 
188  Pa.  74,  41  Atl.  331. 

There  is  no  constitutional  limitation  upon  the  exercise  of  the 
police  power.  Grants  of  franchises  are  made  and  adopted  subject 
and  in  subordination  to  the  police  power.  Mimn  v.  Illinois,  94 
U.  S.  113,  24  L.  ed.  77;  Chicago,  B.  &  Q.  R.  Co.  v.  Iowa 
(Chicago,  B.  &  Q.  R.  Co.  v,  Cutts)  94  U.  S.  161,  24  L.  ed.  95 ; 
Pennsylvania  R.  Co.  v.  Braddock  Electric  R  Co.  152  Pa,  116, 
25  Atl.  780 ;  Pennsylvania  R.  Co.  v.  Warren  Street  R  Co.  188 
Pa.  74,  41  Atl.  331.^ 

Many  more  cases  might  be  cited  in  support  of  this  principle. 
These  are  sufficient  to  sustain  the  Commission  in  the  policy  it  has 
heretofore  adopted,  to  wit,  that  it  will  not  permit  a  ruinous 
competition  to  be  established  in  municipalities  in  this  state.  This 
principle  has  also  been  accepted  and  adopted  by  other  states.    The 
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oonfirmation  of  the  report  of  the  Commission  as  heretofore  made 
in  this  case  will,  theref  ore^  be  affirmed. 


Note. — ^As  to  the  power  of  Commission  to  regulate  rates  of  a 
public  utility  fixed  by  franchise  or  charter  or  by  contract  with  mu- 
nicipality or  consumer,  see  note  to  Be  Colorado  Springs  Light,  Heat, 
&  P.  Co.  ante,  464. 


DISTRICT  OF  OOIiUMBIA  PUBLIC  UTILITIES  COMMIS6IOK. 

RE  WASHINGTON  &  BOCKVILLE   RAILWAY   COMPANY 
OP  MONTGOMERY  COUNTY. 

[P.  U.  0.  No.  1W2/3,  Ord«r  No.  179.] 

ConsolidaUan,  merger  and  sale '^  Antimerger  fair  —  Cotiafruef f on. 

1.  The  prohibition  in  S  H,  act  March  4,  1913  (chap.  150,  87  SUt 
at  L.  974),  relative  to  the  disposition,  ownership,  voting,  or  controlling 
by  one  public  utility  of  the  stock  or  bonds  of  another  public  utility, 
exists  only  in  case  prior  approval  by  the  District  of  Ck>lumbia  Commis- 
sion, as  provided  in  paragraph  54  of  (  8  of  that  act,  has  not  beea 
obtained. 

Consolidatienf  merger  and  sale '^  Interurban  railways -^  A%UhoriMed. 

2.  An  interurban  railway  was  authorized  to  acquire  the  stock  and 
bonds  of  a  connecting  road  where  the  consolidation  would  result  in  its 
operation  as  a  part  of  a  group  of  railways  under  a  common  manage- 
ment, and  would  be  in  furtherance  of  the  public  interest. 

[March  16,  1916.] 

Application  of  the  Washington  &  Eockville  Railway  Com- 
pany of  Montgomery  County  for  permission  to  purchase  all  the 
bonds  and  capital  stock  of  the  Washington  Interurban  Railroad 
Company;  granted. 

Brownlow,  Commissioner:  Under  the  proyisions  of  law 
creating  the  Public  Utilities  Commission  of  the  District  of 
Columbia,  petition  has  been  made  to  the  Commission  by  the 
Washington  &  Rockville  Railway  Company  of  Montgomery 
County,  a  corporation  duly  organized,  incorporated,  and  existing 
under  and  by  virtue  of  the  laws  of  the  state  of  Maryland,  for  an 
order  authorizing  and  confirming  the  right  of  the  said  the  Wash- 
ington &  Rockville  Railway  Company  of  Montgomery  County  to 
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acquijre  $150,000  face  value,  of  the  5  per  cent  first^mortgage 
thirty-year  gold  bondsy  and  1,000  shares  of  the  par  value  of  $50 
each  of  the  capital  stock  of  the  Washington  Interurban  Bailroad 
Company,  also  incorporated  and  existing  under  the  laws  of  Mary- 
land. 

A  similar  petition  was  submitted  to  the  Public  Service  Com- 
mission of  Maryland,  and  by  order  approved  March  1,  1916,  that 
body  gave  its  authority  for  the  acquisition  of  the  securities  of  the 
Washington  Interurban  Eailroad  Company  by  the  Washington  A 
Rockville  Kailway  Company  of  Montgomery  County. 

[1]  The  petition  submitted  to  the  Commission  of  the  District 
of  Columbia  was  referred  to  its  general  counsel  for  c^inion  rela- 
tive to  the  powers  of  the  Commission  under  §§  8  and  11  of  the 
''act  maidng  appropriations  to  provide  for  the  expenses  of  the 
government  of  the  District  of  Columbia  for  the  fiscal  year  ending 
June  30,  1914,  and  for  other  purposes,"  approved  March  4,  1913 
[37  Stat,  at  L  938,  chap.  150},  conunonly  known  as  the  Public 
Utilities  law  and  the  antimerger  law,  to  issue  the  order  sought  by 
the  applicant 

By  an  <^inion  dated  March  8,  1916,  the  general  counsel  sub* 
mitted  thaty  since  these  two  sections  are  parts  of  Ae  same  act  of 
Congress,  the  prohibition  in  the  antimerger  law  (§11)  relative 
to  the  disposition,  ownership,  voting,  or  controlling  by  one  publio 
utility  of  the  stock  (yr  bonds  of  another  public  utility,  exists  only 
in  case  prior  approval  by  the  Publio  Utilities  Commission,  as  pro- 
vided in  paragraph  54  of  the  Public  Utilities  law  (§  8),  has  not 
been  obtained.  The  Commission  believes  that  this  is  a  reasonable 
interpretation  of  these  two  sections  of  the  act  when  read  together, 
and  concurs  in  the  opinion  of  its  general  counsel  of  March  8, 
1916, 

[2]  It  therefore  remains  to  determine  whether  the  acquisition 
by  the  Washington  &  Rockville  Eailway  Company  of  Mont- 
gomery Counlgr  of  the  bonds  and  stock  of  the  Washington  Inter- 
urban Railroad  Company  is  in  the  public  interest. 

The  Washington  Interurban  Railway  Company  commenced 
operation  on  September  1,  1910,  over  a  single-track  road  running 
between  Fifteenth  and  H  streets,  Northeast,  in  the  District  of 
Columbia,  and  the  town  of  Bladensburg,  Maryland.  The  line 
was  later  extended  to  Berwyn,  Maryland.  Observations  made  by 
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the  Commission,  after  its  creation,  of  the  service  furnished  on 
this  line,  showed  the  service  to  be  of  a  low  grade  and  the  equip- 
ment used  to  be  in  a  poor  state  of  repair.  Beginning  October  6, 
1913,  the  Washington  Railway  &  Electric  Company  furnished 
the  necessary  cars  and  equipment  for  the  operation  of  this  line 
on  a  car-mileage  basis,  and  the  sen'ice  furnished  underwent  an 
improvement.  The  Washington  Interurban  Railway  Company 
later  pa^ed  into  the  hands  of  receivers,  and  on  December  23, 
1915,  the  rights,  franchises,  and  property  were  disposed  of  at 
judicial  sale.  The  Washington  Interurban  Railroad  Company 
was  then  organized  under  the  general  laws  of  the  state  of  Mary- 
land, and  was  authorized  by  the  Public  Service  Commission  of 
Maryland  and  by  the  Public  Utilities  Commission  of  the  District 
of  Columbia  to  issue  $60,000  in  stock  and  $150,000  in  bonds  for 
the  purpose  of  taking  over  the  property  purchased  at  tiie  fore- 
closure salow  The  purchase  of  these  stock  and  bonds  by  the  Wash- 
ington &  Rockville  Railway  Company  of  Montgomery  County  is 
now  the  subject  of  petition. 

The  Washington  Interurban  Railroad  Company  serves  the 
territory  in  the  District  of  Columbia  adjacent  to  the  Bladensburg 
road,  and  in  addition  serves  a  considerable  suburban  area  in 
Prince  George  county,  Maryland.  A  physical  connection  exists 
at  Fifteenth  and  H  streets,  Northeast,  between  its  tracks  and  the 
tracks  of  the  Washington  Railway  &  Electric  Company,  and  it  is 
a  natural  feeder  of  the  Washington  Railway  &  Electric  Com- 
pany's system.  Since  the  Washington  Railway  &  Electric 
Company  owns  all  the  stock  of  the  Washington  &  Rockville  Rail- 
way Company  of  Montgomery  County,  and  the  latter  company  is 
in  reality  a  part  of  the  Washington  Railway  &  Electric  Com- 
pany's system,  the  acquisition  of  the  Washington  Interurban 
Railroad  Company  by  the  Washington  &  Rockville  Railway  Com- 
pany  of  Montgomery  County  will  result  in  its  operation  as  a  part 
of  the  group  of  railways  operated  by  the  Wa^ington  Railway  & 
Electric  Company. 

The  Commission  is  of  the  opinion  that  the  purchase  by  the 
Washington  &  Rockville  Railway  Company  of  Montgomery 
County  of  the  stock  and  bonds  of  the  Washington  Interurban 
Railroad  Company  is  in  the  public  interest,  and  it  is  therefore 
ordered: 
P.U.R.1916C. 
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(1)  That  authority  is  hereby  granted  to  the  Washington  & 
Bockville  Railway  Company  of  Montgomery  County  to  acquire 
$160,000  face  value  of  the  5  per  cent  first-mortgage  thirty-year 
gold  bonds  of  the  Washington  Interurban  Bailroad  Company  and 
1,000  shares  of  the  capital  stock  of  the  par  value  of  $50  each  of 
said  company  from  the  owners  and  holders  thereof.  . 

(2)  That  this  order  take  effect  immediately  and  continue  in 
force  until  otherwise  ordered  by  the  Commission* 


FLORIDA  SUPREME  COURT. 

STATE  EX  BEL.  BUBB  et  aL 

V. 

ATLANTIC  COAST  LINE  BAILROAD  COMPANY. 

(—  Fla.  — ,  70  So.  941.) 

Orders -^ Construction   of  depot ^Violathig   municipal  ordinance^ 
Mandatntis, 

1.  Wliere  an  order  of  the  Railroad  Oommissioners  requires  the 
constructioD  of  a  depot  of  stated  dimensioiis  at  a  stated  place  in  a 
municipality,  the  structure  to  he  of  wood,  and  an  ordinance  of  the 
municipality  forhids  the  erection  of  other  than  brick,  stone,  or  other  fire- 
proof material,  which  ordinance  is  brought  to  the  attention  of  the  Rail- 
road Commissioners  as  a  reason  for  not  complying  with  the  order,  sueh 
order  will  not  be  enforced  by  mandamus,  where  the  effect  of  the  ordi- 
nance on  the  order  has  been  considered  by  the  Commissioners  in  deter- 
mining the  reasonableness  of  the  order. 

Station  facilitiea  ^  Cost '^  Benefits  to  public. 

2.  While  the  duty  of  furnishing  reasonably  adequate  depot  facili- 
ties may  be  enforced,  the  nature  and  extent  of  facilities  required  to  be 
furnished  should  be  determined  after  a  due  consideration  of  all  perti- 
nent facts,  including  the  expense  to  the  carrier  and  the  relative  benefits 
to  the  public  to  be  serred. 

[February  6,  191«.l 
Headnotes  by  the  CouBT. 

Mandamus  on  relation  of  the  Bailroad  Commissioners  to 
compel  defendant  to  provide  a  freight  and  passenger  depot  in 
accordance  with  the  plan  approved  by  the  Commissioners.  Mo- 
tion to  quash  the  answer  and  for  a  peremptory  writ  of  mandamus. 
Denied. 
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Appearances:  D.  C.  McMullen  and  Thomas  &  Tran&aan  far 
relators ;  W.  E.  Kay  for  respondent 

Per  Curiam: 

The  alternative  writ  issued  herein  commands  the  respondent 
^%o  provide  and  erect  at  St.  Cloud,  Florida,  a  freight  depot  and 
passenger  depot  in  accordance  with  the  plan  approved  by  the 
Bailroad  Commissioners  of  the  State  of  Florida,  bearing  the 
legend :  'Sketch  D.  Atlantic  Coast  Line  R.  H.  Sketch  of  Pro- 
posed Depot  Facilities,  St  Cloud,  Fla.' — and  according  to  the 
dimensions  and  specification  set  forth  in  said  plans^"  or  to  show 
cause  for  not  doing  so.  The  order  of  the  Railroad  Commissioners 
is' as  follows: 

'That  the  Atlantic  Coast  Line  Railroad  Company  be  and  it  is 
hereby  required  to  provide  and  erect  at  St  Cloud,  aforesaid,  a 
freight,  depots  which  may  be  done  by  moving  the  existing  combina- 
tion freight  and  passenger  depot  to  the  east  of  its  present  location 
and  remodeling  the  same  so  that  it  shall  contain  a  freight  ware- 
room  with  not  less  than  1,656  square  feet  of  floor  space  and  a 
covered  shed  on  the  end  of  the  said  building  with  not  less  than 
612  square  feet  of  floor  space,  and  a  platform  adjacent  to  and 
along  the  side  of  the  wareroom  to  contain  760  square  feet  of  floor 
space.  That  a  passenger  depot  be  erected  on  the  site  of  the 
present  combination  freight  and  passenger  depot,  which  said 
{Missenger  depot  shall  contain  a  waiting  room  for  white  passengers 
with  not  less  than  700  square  feet  of  floor  space,  and  adjoining 
thereto  a  ladies^  rest  room  of  dimensions  6  feet  6  inches  by  10 
feet,  and  a  ladies'  toilet  ropm,  to  be  entered  from  the  rest  room, 
of  dimensions  4  feet  6  indies  by  10  feet  Also  a  men's  smoking 
room  of  dimensions  6  feet  6  inches  by  10  feet  and  a  men's  toilet 
room,  to  be  entered  from  the  smoking  room,  of  dimensions  4  fe^ 
6  inches  by  10  feet  Also  a  waiting  room  for  colored  passengers 
with  not  less  than  418  square  feet  of  floor  space,  and  adjoining 
thereto  a  toilet  room  for  women,  of  dimensions  4  feet  6  inches  by 
10  feet  and  a  toilet  room  for  men,  of  dimensions  4  feet  6  inches 
by  10  feet  Also  a  ticket  Window  for  both  white  and  colored 
passengers  as  provided  by  law.  That  a  suitable  and  sufficient 
room  for  the  proper  handling,  storage,  and  care  of  baggage  be 
provided.  That  between  the  depot  offices  and  the  frei^t  ware- 
room  there  shall  be  an  open  passageway  under  the  main  roof  of 
P.U.R.191SC. 
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the  building  16  feet  in  width.  That  the  said  depot  shall  be  pro- 
vided with  sidtable  walkways  and  approaches^  and  that  the  said 
waiting  rooms  and  other  facilities  provided  for  passengers  shall 
be  adequately  lighted,  as  well  as  all  approaches  thereto.  That 
ground  plans  of  the  above-described  depot  be  submitted  to  the 
Commissioners  for  their  inspection  and  approval  within  thirty 
days  after  the  date  of  this  order,  and  that  the  aforesaid  depot 
and  facilities  be  completed,  and  this  order  fidly  complied  with,  on 
or  before  the  Ist  day  of  November,  a.  d.  1916." 

The  writ  alleges  that : 

^The  said  Atlantic  Coast  Line  Bailroad  Company  submitted  to 
tibe  said  Commissioners  a  proposed  plan  for  the  said  station  build- 
ings, bearing  the  legend :  Sketch  D.  Atlantic  Coast  Line  Eail- 
road.  Sketch  of  Proposed  Depot  Facilities,  St.  Cloud,  Fla.' — 
which  said  plan  was  approved  by  the  said  Commissioners." 

In  the  answer  of  the  respondent  to  the  alternative  writ^  it  is 
averred : 

That  respondent  '^undertook  to  comply  with  said  order  No. 
481,  and  to  that  end  submitted  to  relators  in  due  time  a  plan  of 
the  proposed  station  facilities  at  St.  Cloud,  and  at  the  same  time 
fully  explained  to  them  the  construction  thereof,  then  and  there 
stating  to  them  that  the  structures  were  to  be  of  wooden  material, 
and  also  at  the  same  time  furnished  relators  with  estimates  of  the 
ooet  thereof,  which  said  estimates  and  figures  necessarily  con- 
templated that  said  structures  were  to  be  of  wooden  material; 
which  said  plans  for  the  proposed  depot  facilities,  as  thus 
explained  to  relators  by  respondent  as  aforesaid,  was  duly  ap- 
proved by  relators  as  satisfactory  and  as  a  proper  plan  for  the 
oonstructi(m  of  the  depot  facilities  at  St  Cloud  under  said  order. 
That  having  ample  time  to  carry  out  the  requirements  thereof  by 
remodeling  and  constructing  the  structure  and  facilities  con- 
templated thereby,  according  to  the  plan,  and  of  the  material 
tiberetofore  explained  to  and  approved  by  relators  as  aforesaid, 
respondent  undertook  to  proceed  to  comply  with  said  order,  but 
respondent  says  that  it  was  prevented  from  complying  therewith 
and  constructing  said  facilities  according  to  the  plan  approved  by 
relators  as  aforesaid  without  any  fault  or  omission  on  respondent's 
part,  but  solely  for  the  reason  that  at  the  time  said  plan  was 
approved,  authorizing  said  structure  to  be  constructed  of  wooden 
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material  as  aforesaid  and  thence  hitherto,  there  were  in  force 
certain  ordinances  of  the  city  of  St  Cloud,  which  established 
what  are  commonly  known  as  fire  limits  in  said  city,  by  prohibit- 
ing the  erection  of  any  wooden  building  within  a  certain  area 
therein,  which  included  the  site  of  respondent's  depots  and  of 
the  proposed  depot  facilities,  and  required  all  buildings  and 
repairs  of  existing  buildings  within  such  area  to  be  constructed 
and  made  of  brick,  stone,  or  other  fireproof  materiaL  And 
respondent  further  avers:  That  when  it  undertook  to  proceed 
with  the  erection  of  said  depot,  according  to  the  plans,  specifi- 
cations, and  estimates  approved  by  relators,  which  contemplated 
the  use  of  wooden  material  therein,  as  aforesaid,  the  municipal 
authorities  of  St.  Cloud  informed  respondent  that  they  did  not 
like  or  approve  the  proposed  station  facilities,  and  would  not 
permit  the  same  to  be  erected,  and,  acting  pursuant  to  said  ordi- 
nances aforesaid,  refused  to  issue  a  building  permit  to  respondent 
therefor,  insisting  that  the  construction  of  said  facilities  should 
be  of  brick  or  stone,  and  threatened  respondent  that,  if  it  under- 
took to  proceed  with  the  construction  of  said  facilities  out  of 
wooden  material,  they  would  prosecute  the  contractors,  agents,  or 
employees  of  respondent  engaged  in  any  such  effort,  all  of  which 
was  duly  reported  to  the  relators.  That  the  reason  why  the 
remodeling  and  construction  of  facilities  at  St  Cloud,  Florida, 
has  not  been  made  by  this  respondent,  as  per  the  terms  of  order 
No.  481,  is  because  of  the  aforesaid  interference  by  the  municipal 
authorities  of  St  Cloud  therewith.  That  to  build  entirely  out  of 
brick  or  stone  a  new  freight  station  where  the  Florida  Railroad 
Commissioners  have  ordered  the  remodeling  and  removal  of  the 
present  station  for  freight  uses,  as  shown  by  order  No.  481  (which 
remodeling  must  necessarily  be  of  wood,  and  the  contemplated 
use  of  wooden  material  was  known  to  and  approved  by  the 
relators),  which  would  involve  the  entire  destruction  of  the  values 
of  the  present  building  and  a  new  outlay  of  at  least  $2,500  un- 
necessarily of  its  funds,  in  the  construction  of  such  freight  depot 
of  brick,  stone,  or  material  other  than  wood.  That  the  extent 
that  brick  or  stone  would  have  to  be  used  in  lieu  of  wood  in  the 
building  of  the  separate  passenger  station,  and  which  respondent 
avers  would  mean  an  additional  outlay,  wholly  nnnecesdary,  of  at 
least  $2,000,  thereby  forcing  this  respondent  to  unnecessarily 
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expend  said  large  sums  of  money  and  taking  its  property  without 
due  process  of  law,  contrary  to  §  12  of  the  Bill  of  Eights  of  the 
Constitution  of  the  state  of  Florida,  and  the  14th  Amendment 
to  the  Federal  Constitution/' 

The  relators  move  to  quash  the  answer  and  for  a  peremptory 
writ  on  the  following  grounds : 

^'1,  Said  answer  sets  forth  no  defense  to  the  alternative  writ 

^'2.  Because  the  inclusion  of  the  site  of  the  proposed  depot 
facilities  within  the  fire  limits  of  the  town  of  St  Cloud  is  no  legal 
reason  why  the  order  for  the  provision  of  such  facilities  made  by 
the  relators  should  not  be  complied  with  by  the  respondent. 

"3.  Because  the  answer  virtually  admits  the  right  of  the 
relators  to  the  relief  sought." 

[1,  2]  It  is  apparent  from  the  order  sought  to  be  enforced 
and  the  allegations  of  the  alternative  writ  and  the  answer  that 
the  order  made  by  the  Railroad  Commissioners  contemplates  a 
wooden  structure.  From  the  averments  of  the  answer  admitted 
by  the  motion  to  quash  for  the  purposes  of  the  motion  (State  ex 
rel.  Dixon  v.  Wolfe,  63  Fla.  290,  296,  58  So.  841),  it  appears 
that,  if  the  order  as  made  be  complied  with,  it  will  violate  a  mu- 
nicipal ordinance  of  St  Cloud  forbidding  the  erection  of  a 
wooden  building  within  an  area  including  the  point  where  the 
depot  is  required  to  be  erected.  The  validity  of  the  municipal 
ordinance  cannot  be  determined  in  this  proceeding  to  which  the 
municipality  is  not  a  party ;  but,  as  it  is  apparent  that  the  reason- 
ableness of  the  order  of  the  Railroad  Commissioners  here  sought 
to  be  enforced  is  directly  affected  by  the  municipal  ordinance,  a 
governmental  regulation,  requiring  buildings  in  the  area  includ- 
ing the  depot  site  to  be  "made  of  brick,  stone,  or  other  fireproof 
material,"  such  ordinance  should  have  been  considered  by  the 
Commissioners  when  the  existence  of  the  ordinance  was  called 
to  their  attention  as  alleged  in  the  answer ;  for,  if  by  virtue  of  the 
ordinance  the  order  is  unreasonable  either  because  it  requires  the 
violation  of  a  municipal  ordinance,  or  because  under  the  ordi- 
nance a  much  more  expensive  depot  than  that  contemplated  by 
the  order  is  required  to  be  built,  the  order  should  not  be  enforced 
by  mandamus.  While  the  duty  of  furnishing  reasonably  ade- 
quate depot  facilities  may  be  enforced,  the  nature  and  extent  of 
facilities  required  to  be  furnished  should  be  determined  after  a 
P.U.R.1916C. 
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due  consideration  of  all  pertinent  facts,  including  the  expense  to 
the  carrier  and  the  relative  benefits  to  the  public  to  be  served.  On 
the  subject  of  whether,  in  view  of  the  ordinance,  the  order  is  un- 
reasonable, the  respondent  is  entitled  to  an  opportunity  to  be 
heard,  before  the  matter  is  ultimately  determined  by  the  Commis- 
sioners. 

The  motion  to  quash  the  answer  and'  for  a  peremptory  writ  of 
mandamus  is  denied. 

AU  concur,  except  Cockrell,  J.,  absent  by  reason  of  sickness. 


FLORIDA  SUPREMB  CO%iRT. 

STATE 

V. 

LIVE  OAK,  PERRY,  &  GULF  RAILROAD  COMPANY. 
(—  Fla.  — ,  70  So.  550.) 

Certiorari  ^  Discretion  of  court  ^Remedy. 

1.  Certiorari  is  a  common-law  writ  which  issues  in  the  sound  judi- 
cial discretion  of  the  court  to  an  inferior  court,  not  to  take  the  plaoe 
of  a  writ  of  error  or  an  appeal,  but  to  cause  the  entire  record  of  the 
inferior  court  to  be  brought  up  by  certified  copy  for  inspection,  in 
order  that  tiie  superior  court  may  determine  from  the  face  of  the 
record  whether  the  inferior  court  has  exceeded  its  jurisdiction,  or  has 
not  proceeded  according  to  the  essential  requirements  of  the  law,  in 
cases  where  no  direct  appellate  proceedings  are  provided  by  law. 

OerHorari  —  Scope  of  review. 

2.  On  certiorari  the  court  issuing  the  writ  considers  only  the  face 
of  the  record  of  the  inferior  court.  Matters  m  pads  are  not  within  the 
purview  of  the  writ. 

Oerti€»rari  ^  Petition  for  writ  ^  Contents, 

3.  A  petition  for  a  writ  of  certiorari  to  review  the  proceedings  and 
judgment  of  a  court  should  make  it  appear  that  an  illegal  proceeding 
appears  by  the  face  of  the  record  complained  of. 

Certiorari^ Scope  of  review, 

4.  Where  the  judgment  of  the  circuit  court  affirming  a  judgment 
of  the  county  judge's  court,  considered  with  reference  to  the  pleadings 
and  record  proper  in  the  county  judge's  court,  is  not  in  aceordaace  with 
the  essential  requirements  of  law,  the  judgment  of  aifirmanoa  may  be 
quashed  on  certiorari. 

[December  16,  1915.] 

Eeadnotes  by  the  CoUBT. 
P.U.R.1916C. 


Digirized  by 


Google 


STATE  T.  LIVE  OAK,  P.  &  G.  R.  CO.  695 

Cjsbtiorabi  to  review  the  proceedings  and  judgment  of  the 
Circuit  Court  for  Suwannee  County  affirming  the  judgment  of 
the  County  Judge's  Court  in  favor  of  the  defendant  in  an  action 
by  the  State  against  the  Live  Oak,  Perry,  &  Gulf  Eailroad  Com* 
pany  to  recover  a  penalty  for  issuing  a  free  pass  in  violation  of 
the  statute.     Judgment  of  the  Circuit  Court  quashed. 

Appearances :  D.  C.  McMullen  and  Thomas  S.  Trantham  for 
the  State;  John  F.  Harrell  for  defendant. 

Whitfield,  J.,  delivered  the  opinion  of  the  court: 
Upon  a  petition  filed  in  the  name  of  the  state  of  Florida  by 
the  Railroad  Commissioners,  this  court  issued  a  writ  of  certiorari, 
requiring  that  a  full  and  complete  copy  and  transcript  of  the 
judgment  and  all  proceedings  of  the  circuit  court  for  Suwannee 
county,  in  the  case  of  the  State  of  Florida  v.  The  Live  Oak,  Perry, 
&  Ghilf  Railroad  Company,  be  sent  here.  By  such  transcript  it 
appears  that  there  was  filed  in  the  court  of  the  county  judge  for 
Suwannee  county  the  following  declaration: 

In  the  Court  of  the  County  Judge,  Suwannee  County,  Florida. 

The  State  of  Florida,  Plaintiff,  v.  The  Live  Oak,  Perry,  &  Gulf 
Railroad  Company,  Defendant. 

Suwannee  County,  to  wit : 

The  state  of  Florida,  plaintiff,  by  F.  M.  Hudson,  special  coun- 
sel for  the  Railroad  Commissioners  of  the  said  state,  by  them 
directed  to  sue  in  this  behalf,  sues  the  Live  Oak,  Perry,  &  Gulf 
Railroad  Company,  a  corporation  ^-nder  the  laws  of  the  state  of 
Florida,  the  defendant 

For  that  the  said  Live  Oak,  Perry,  &  Gulf  Railroad  Company 
was,  prior  to  the  institution  of  this  action,  and  is  now,  a  railroad 
and  common  carrier  operating  its  line  of  railroad  within  the 
state  of  Florida  for  the  transportation  of  goods  and  passengers 
for  hire,  and  running  into  and  doing  business  in  Suwannee  county 
aforesaid. 

TLat  prior  to  the  institution  of  this  action,  on,  to  vrit,  the  7th 
day  of  September,  1912,  the  said  Live  Oak,  Perry,  &  Gulf  Rail- 
road Company  was  charged  before  the  Railroad  Commissioners 

ci  the  State  of  Florida  with  having^  within  twelve  months  then 
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last  past,  violated,  or  disregarded  chapter  5895  of  the  Laws  of 
Florida,  Acts  of  1909. 

In  that  the  said  Live  Oak,  Perry,  &  Gulf  Railroad  Companj 
did  issue  to  one  E.  A.  Hodge  a  free  pass,  thereby  providing  the 
said  Hodge  with  free  transportation  over  its  line  of  railroad. 

And  after  ten  days'  notice  of  the  said  charge,  the  said  defend- 
ant had  an  opportunity  to  be  heard  and  was  heard  by  the  said 
Railroad  Commissioners  on  the  said  charge. 

And  thereafter,  on,  to  wit,  the  27th  day  of  January,  1913,  the 
said  Railroad  Commissioners  having  duly  tried  the  said  defend- 
ant on  the  said  charge,  in  accordance  with  law,  by  their  order 
duly  entered,  adjudged  the  said  defendant  guilty  of  violating  and 
disregarding  the  said  chapter  5895  of  the  Laws  of  Florida,  Acta 
of  1909,  as  aforesaid,  and  in  accordance  with  law  the  said  com- 
missioners duly  fixed  and  imposed  upon  the  said  defendant  a 
penalty  for  the  said  offense  in  the  sum  of  fifty  ($50)  dollars,  a 
copy  of  which  judgment  and  order  is  hereto  attached  and  made 
a  part  hereof. 

That  by  reason  of  the  premises,  and  according  to  the  statutes 
in  such  cases  made  and  provided,  the  defendant  became  liable  to 
pay  to  the  state  treasurer  the  sum  of  fifty  ($50)  dollars,  with 
interest  thereon  from  the  27th  day  of  January,  1913,  at  the  rate 
of  8  per  cent  per  annum.  .  .  .  Yet  the  defendant  has  not  paid 
the  damage  of  the  plaintiff. 

And  the  plaintiff  claims  ninety-nine  ($99)  dollars. 

F.  M.  Hudson,  Attorney  for  Plaintiff. 

Order  No.  386.    File  No.  3334. 

In  the  Matter  of  the  Violation  by  the  Live  Oak,  Perry,  &  Ghill 
Railroad  Company  of  Chapter  5895  of  the  Laws  of  Florida, 
Acts  of  1909,  by  Issuing  a  Free  Pass  to  E.  A.  Hodge. 

Whereas,  charges  were  made  against  the  Live  Oak,  Perry,  & 
Chilf  Railroad  Company  of  having  violated  or  disregarded  chapter 
6895  of  the  Laws  of  Florida,  Acts  of  1909,  by  issuing  a  free  pass 
to  one  E.  A.  Hodge; 

And  whereas,  the  said  Live  Oak,  Perry,  &  Gulf  Railroad  Com- 
pany had  due  and  lawful  notice  of  said  charges,  in  that  written 
notice  was  served  upon  said  Live  Oak,  Perrv',  &  Gulf  Railroad 
Company  under  date  of  September  17,  1912,  that  the  Railroad 
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Commissioners  of  the  State  of  Florida  would  be  in  session  on  the 
30th  day  of  September,  1912,  at  10  o*clock  in  the  morning,  to 
hear  and  consider  the  said  charges  and  to  determine  the  truth 
thereof,  and  also  to  hear  and  consider  what  penalty,  if  any,  should 
be  imposed  upon  said  company  in  case  it  should  be  found  guilty 
of  the  said  charges ; 

And,  whereas,  the  said  Live  Oak,  Perry,  &  Gulf  Kailroad  Com- 
pany duly  appeared,  pursuant  to  said  notice,  by  its  attorneys 
McCoUum  &  Harrell,  and  the  said  matter  was  then  taken  under 
advisement : 

Now  on  this  day,  upon  further  consideration  of  the  said  matter, 
we,  the  said  Railroad  Commissioners  of  the  State  of  Florida,  do 
find  that  the  said  Live  Oak,  Perry,  &  Gulf  Railroad  Company 
did  within  twelve  months  last  past  issue  a  free  pass  to  the  said 
E.  A.  Hodge ;  and  the  said  E.  A.  Hodge  was  not  at  the  time  of  the 
issuance  of  the  said  pass  an  officer  of  said  company  nor  an  em- 
ployee, pensioner,  or  disabled  employee  of  said  company,  nor 
traveling  to  accept  or  leave  the  employment  of  said  company,  nor 
was  he  a  member  of  the  immediate  family  of  any  such  person 
dependent  upon  him;  that  the  said  E.  A.  Hodge  was  not  the 
physician  or  surgeon  or  the  salaried  attorney  at  law  of  said  com- 
pany ;  nor  was  he  employed  on  sleeping,  parlor,  dining  or  express 
cars  hauled  by  said  company;  nor  was  he  a  baggage  soliciting 
agent  for  said  company,  nor  a  newsboy  on  duty;  that  the  said 
E,  A.  Hodge  was  not  a  minister  of  religion  engaged  in  general 
mission  work,  nor  a  traveling  secretary  of  any  Railroad  Young 
Men's  Christian  Association,  nor  a  Confederate  soldier  going  to 
the  State  Home  for  Confederate  Soldiers  to  become  an  inmate 
thereof,  or  returning  after  discharge;  nor  was  he  an  indigent, 
homeless,  or  destitute  person  transported  by  charity  or  an  agent 
employed  in  such  transportation,  nor  was  he  exclusively  engaged 
in  charitable  or  eleemosynary  work ;  nor  was  he  a  person  injured 
in  wreck,  nor  the  physician,  surgeon,  relative,  or  friend  of  any 
such  injured  person ;  nor  was  he  engaged  in  providing  relief  in 
cases  of  general  epidemic,  pestilence,  or  other  calamitous  visita- 
tions in  this  state ;  nor  was  he  an  officer  or  employee  or  member 
of  the  immediate  family  or  surgeon  or  salaried  attorney  or  a  mes^ 
her  of  the  immediate  family  dependent  on  such  physician, 
surgeon,  or  salaried  attorney,  of  any  other  common  carrier ;  nor 
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was  he  the  sheriff  of  the  state ;  but  that  the  said  pass  was  issued 
by  the  Live  Oak,  Perry,  &  Gxilf  Railroad  Company  and  aooepted 
by  the  said  Hodge  under  a  mistake  of  law  as  to  the  right  to  issue 
and  receive  the  said  pass; 

And  therefore,  we,  the  Bailroad  Commissioners  of  the  State 
of  Florida,  being  fully  advised  in  the  premises,  do  find  and 
adjudge  that  the  Live  Oak,  Perry,  &  Gulf  Eailroad  Company  is 
guilty  as  charged  of  violating  or  disregarding  the  said  chapter 
5895  of  the  Laws  of  Florida,  Acts  of  1909,  entitled  "An  Act  to 
Amend  §  2919  of  the  General  Statutes  of  Florida  as  to  the  Allow- 
ance of  Free  or  Reduced  Rates  of  Transportation  by  Common 
Carriers,"  by  the  issuance  of  free  pass  to  the  said  £•  A.  Hodge, 
as  aforesaid  and  imder  the  circumstances  aforesaid ;  and  that  the 
said  Live  Oak,  Perry,  &«Gulf  Railroad  Company  has  thereby  in- 
curred a  penalty,  which,  in  view  of  the  extenuating  circumstances 
aforesaid,  is  hereby  fixed  and  imposed  in  the  sum  of  fifty  ($50) 
dollars,  which  it  is  required  to  pay  promptly  to  the  state  treasurer^ 
with  interest,  as  required  by  law. 

Done  and  ordered  in  open  session  by  the  Railroad  Commis- 
sioners of  the  State  of  Florida  in  our  oflBce  in  the  city  of  Talla- 
hassee this  27th  day  of  January,  1913. 

[Signed]  R.  Hudson  Burr,  Chairman. 

Subsequently  the  defendant  demurred  to  the  declaration  on  the 
f(dlowing  grounds: 

"(1)  The  state  of  Florida  is  not  by  law  authorized  or  era- 
powered  to  sue  in  this  behalf  or  maintain  this  action. 

^^(2)  The  Railroad  Commissioners  of  the  State  of  Florida  are 
the  only  body  authorized  to  maintain  said  action,  if  in  fact  a 
cause  of  action  exists,  as  alleged,  but  said  commissioners  sue  ^in 
the  name  of  the  state  of  Florida.' 

"(3)  It  appears  on  the  face  of  the  said  order  No.  386,  or  the 
order  imposing  judgment  or  penalty  against  this  defendant,  a 
certified  copy  of  which  is  attached  to  and  made  a  part  of  plain- 
tiff's declaration,  that  the  same  is  illegal  and  void. 

"(4)  The  said  order  or  judgment,  a  copy  of  which  is  attached 

and  made  a  part  of  plaintiff's  declaration,  affirmatively  shows  the 

absence  of  any  intent  to  violate  any  law  of  the  state  of  Florida, 

or  any  rule  or  regulation  of  the  Railroad  Commission. 

^^(5)  The  said  order  diows  on  its  face  that  it  is  duplicitous. 
P.U.R.19UC. 
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^'(6)  The  said  order  or  judgment  imposiiig  penalty  is  ambig- 
uous and  uncertain. 

^'(7)  The  said  order  or  judgment  pretending  to  impose  a 
penalty  on  this  defendant,  a  copy  of  which  said  order  or  judg- 
ment is  attached  to  and  made  a  part  of  the  plaintiff's  declaration, 
does  not  specif y  any  act  of  commission  or  omission  of  which  the 
defendant  is  adjudged  guilty;  the  only  allegation  adjudging  the 
defendant  guilty  is  alleged  in  the  disjunctive  or  alternative;  to 
wit,  ^is  guilty  as  charged  of  violating  or  disregarding/  etc 

"(8)  It  does  not  appear  in  and  by  the  said  declaration  that  the 
defendant  has  ever  had  due  notice  of  the  entry  of  the  said  pro- 
tended order  or  judgment,  or  that  it  was  ever  called  upon  or  had 
(^portunity  to  pay  said  judgment  prior  to  the  commencement  of 
this  suit'' 

The  following  order  was  made  on  the  demurrer: 

^^The  foregoing  demurrer  came  on  for  argument,  and  was 
argued  by  counsel  of  defendant  and  counsel  of  plaintiff.  Upon 
oonsideration  by  the  court,  it  is  considered  by  the  court  and  ad- 
judged HasA  the  defendant's  demurrer  is  well  founded  in  law." 

Final  judgment  on  demurrer  was  rendered  as  follows : 

"The  above-stated  case  having  been  heard  on  demurre;r  to 
declaration  and  demurrer  sustained,  and  plaintiff  declining  to 
amend,  and  defendant  moving  for  entry  of  judgment  on  demurrer 
sustained,  it  is  therefore,  upon  consideration  by  the  court,  ad- 
judged that  plaintiff  take  nothing  by  its  declaration,  and  defend- 
ant go  hence  without  day." 

On  writ  of  error  the  cause  was  taken  to  the  circuit  court,  the 
following  errors  being  assigned : 

"(1)  The  court  erred  in  sustaining  the  demurrer  of  the  de- 
fendant to  the  declaration  herein  filed. 

"(2)  The  court  erred  in  entering  the  final  judgment,  dated  the 
12th  day  of  February,  1914,  based  upon  its  order  sustaining  the 
demurrer  to  the  declaration." 

A  motion  was  made  to  dismiss  the  writ  of  error. 

The  circuit  court  on  January  16,  1915,  denied  the  motion  to 
dismiss  the  writ  of  error,  and  affirmed  the  judgment  of  the  county 
judge  as  follows: 

"This  cause  came  on  to  be  heard  upon  brief  by  agreement,  and 
"vras  considered  by  the  court,  and  upon  consideration  it  is  ordered 
3P.U.R.1916C.  84 
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that  the  motion  of  the  defendant  in  error  be  not  granted,  and 
upon  like  consideration  it  is  ordered  by  the  court  that  the  judg- 
ment of  the  county  judge's  court  dated  February  12,  1914,  be, 
and  the  same  is  hereby,  affirmed  and  the  cost  of  this  proceeding 
taxed  against  the  plaintiff  in  error." 

A  petition  for  rehearing  was  filed  February  15,  1916,  which 
petition  was  denied  May  28,  1915. 

The  prayer  of  the  petition  for  certiorari  is  "that  this  court  may 
re\  iew  the  same  and  find  the  said  judgment  of  the  said  circuit 
court  affirming  the  judgment  for  the  defendant  in  said  county 
judge's  court  for  Suwannee  county,  Florida,  as  aforesaid,  to  be 
wholly  illegal  and  unauthorized  by  law,  and  the  said  order  of  the 
said  circuit  court,  denying  the  said  petition  for  rehearing  to  be 
wholly  illegal  and  unauthorized  by  law,  and  quash  the  said  judg- 
ments of  the  said  circuit  court.'' 

[1]  Certiorari  is  a  common-law  writ  which  issues  in  the  sound 
judicial  discretion  of  the  court  to  an  inferior  court,  not  to  take 
the  place  of  a  writ  of  error  or  an  appeal,  but  to  cause  the  entire 
record  of  the  inferior  court  to  be  brought  up  by  certified  copy 
for  inspection,  in  order  that  the  superior  court  may  determine 
from  the  face  of  the  record  whether  the  inferior  court  has  ex- 
ceeded its  jurisdiction,  or  has  not  proceeded  aocording  to  the 
essential  requirements  of  the  law,  in  cases  where  no  direct  ap- 
pellate proceedings  are  provided  by  law.  Seaboard  Air  Line  R. 
Co.  V.  Ray,  52  Fla.  634,  42  So.  714. 

[2]  On  certiorari  the  court  issuing  the  writ  considers  only  the 
face  of  the  record  of  the  inferior  court.  Matters  in  pais  are  not 
within  the  purview  of  the  writ. 

[3]  A  petition  for  a  writ  of  certiorari  to  review  the  proceed- 
ings and  judgment  of  a  court  should  make  it  appear  that  an  ill^al 
proceeding  appears  by  the  face  of  the  record  complained  of. 
Ragland  v.  State,  55  Fla.  157,  46  So.  724. 

[4]  The  defendant  moves  to  quash  the  writ  of  certiorari.  If 
the  judgment  of  the  circuit  court  is  correct,  the  writ  should  be 
quashed.  But  if  the  county  judge  erred  in  sustaining  the 
demurrer  to  the  declaration  or  in  entering  final  judgment  on  the 
demurrer  for  the  defendant,  and  the  affirmance  of  the  judgment 
is  not  according  to  the  essential  requirements  of  law,  the  judg- 
ment of  the  circuit  court  may  be  quashed.    Jacksonville,  T.  &  K. 

P.U.R.1910C. 


Digitized  by 


Google 


STATE  V.  LIVE  OAK,  P.  k  G.  R.  CO.  631 

W.  E.  Co.  V.  Boy,  34  Fla.  389, 16  So.  290 ;  Mernaugh  v.  Orlando, 
41  Fla.  433,  27  So.  34;  Malone  v.  Quiucy,  66  Fla.  52,  62  So. 
922 ;  Basnet  v.  Jacksonville,  18  Fla.  523. 

The  first  and  second  grounds  of  the  demurrer  are  not  well 
taken.  It  was  held  in  State  v.  Florida  R.  Co.  69  Fla.  564,  68 
So.  667,  that  actions  in  cases  of  this  character  may  be  brought  in 
the  name  of  "the  state  of  Florida.^'  This  decision  was  rendered 
after  the  circuit  court  affirmed  the  judgment  of  the  county  judge, 
but  before  the  petition  for  rehearing  was  denied,  and  it  is  ex- 
pressly alleged  in  the  petition  for  a  writ  of  certiorari  and  in  effect 
admitted  by  the  motion  to  quash  the  writ,  that  "no  mandate  has 
been  issued  by  the  said  circuit  court  remanding  said  cause  to  the 
said  county  judge's  court,  and  the  said  cause  is  still  pending  in 
said  circuit  court." 

As  it  does  not  appear  on  its  face  that  order  Ko.  386,  imposing 
the  obligation  upon  the  railroad  company,  "is  illegal  and  yoid," 
or  that  the  order  is  "ambiguous  and  uncertain"  or  "duplicitous," 
the  third,  fifth,  and  sixth  grounds  of  the  demurrer  fail.  Since 
the  element  of  an  intent  to  violate  the  law  or  rule  is  not  involved 
in  the  imposition  of  the  monetary  penalty,  the  fourth  ground  of 
the  demurrer  has  no  basis  in  law.  As  the  order  does  sufficiently 
specify  the  act  or  omission  for  which  the  monetary  penalty  is 
imposed,  and  as  it  was  not  necessary  to  give  notice  of  the  entry 
of  the  order  or  to  demand  payment  before  action  brought,  the 
seventh  and  eighth  grounds  of  the  demurrer  fail.  It  cannot  be 
said  that  the  declaration  wholly  fails  to  state  a  cause  of  action ; 
therefore  a  judgment  for  the  defendant  as  rendered  was  clearly 
not  authorized  by  law,  and  the  judgment  of  the  circuit  court 
affirming  such  judgment  for  the  defendant  was  not  according  to 
the  essential  requirements  of  law.  See  Balbontin  v.  State,  68 
Fla.  84,  66  So.  421. 

The  judgment  of  the  Circuit  Court  is  therefore  hereby  quashed. 

Taylor,  Ch.  J.,  and  Shackleford,  Cockrell,  and  Ellis^  JJ., 
concur. 
P.UJl.19160. 
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ILIilNOIS  PUBLIC   UTIIilTIBS  COMMISSION. 

BE  ILLINOIS  NORTHERN  UTILITIES  COMPANY. 

[No.  4541.] 

Service'^  Electric '-'Circuit  breaker  ^^  Who  mmmt  in&UM. 

A  circuit  breaker,  to  break  the  connection  of  electric  itaad-by 
Benrice  with  premises  having  a  private  supply,  upon  the  consumer's 
maximum  demand  exceeding  the  amount  contracted  for,  of  a  type  ap- 
proved by  the  utility  and  under  its  sole  oontrol,  should  be  installed  by 
the  consumer  at  his  own  expense,  unless  it  is  impossible  for  his  appli- 
ances to  use  current  in  excess  of  the  contractual  demand. 

.[March  16,  1916.] 

Application  by  the  Illinois  Northern  Utilities  Company  for 
approval  of  a  rate  for  stand-by  electric  service  and  a  regulation 
that  the  consumer  shall  install  a  circuit  breaker  and  a  steel  lock- 
box container  therefor;  granted  with  the  exception  that  the  cir- 
cuit breaker  and  accessory  should  not  be  required  where  it  will 
be  impossible  for  the  consumer  to  exceed  the  maximum  contractu- 
al demand. 

ShaWy  Commissioner:  Under  date  of  January  5,  1916,  the 
Illinois  Northern  Utilities  Company  filed  with  this  Commission 
a  form  of  contract  rider  which  states  the  terms  and  conditions 
imder  which  this  company  is  willing  to  furnish  stand-by,  auxil- 
iary, or  emergency  electric  service  in  the  village  of  Poplar  Grove, 
This  auxiliary,  stand-by,  or  emergency  service  is  applicable  to  con- 
sumers whose  premises  are  regularly  supplied  with  light  or  power 
or  both  from  a  privately  owned  source  of  supply,  and  who  desire 
to  connect  with  the  circuits  of  the  utility  company,  in  order  that 
continuity  of  service  may  be  assured,  or  in  order  that  they  may  be 
permitted  at  certain  hours  of  the  day  to  discontinue  operating 
the  private  source  of  supply.  The  Commission  suspended  the 
proposed  rate  pending  a  hearing,  which  hearing  was  held  in  Chi- 
cago on  February  9,  1916,  at  which  time  testimony  was  intro- 
duced by  the  applicant  herein  regarding  the  nature  of  the  serv- 
ice, the  rates  proposed,  and  the  rules  and  regulations  which  it  is 
intended  shall  govern  the  same.  From  testimony  so  introduced, 
it  appears  that  the  application  of  the  company  is  reasonable  in 
general,  but  the  Commission  believes  it  should  be  modified  in  one 

respect 
P.U.R.1916C. 


Digitized  by 


Google 


RE  ILLINOIS  NORTHERN  UTILITIES  CO.  533 

j 

j  The  rules  and  regulations  governing  the  service  as  proposed  by 

the  company  herein  provide  that  the  customer  shall,  at  his  own 
expense,  furnish,  install^  and  connect  a  suitable  circuit  breaker 
which  shall  be  under  the  sole  control  and  r^ulation  of  the  com- 
pany, and  of  a  character  approved  by  the  company,  and  shall  be 
set  to  break  the  connection  with  the  company's  service  in  case  the 
customer's  maximum  demand  at  any  time  exceeds  the  number  of 
kilowatts  of  electrioily  which  the  company  is  obliged  under  the 
contract  to  stand  ready  to  supply,  and  further  provide  that  the 
oustomer  shall  furnish  and  install  at  his  own  expense  a  steel  lock- 
box for  containing  such  circuit  breaker. 

The  Commission  believes  that  this  provision  is  justified,  ex- 
cept in  such  cases  as  the  customer  may  contract  for  a  maximum 
demand  which  shall  be  equal  to  the  total  maximum  demand 
which,  due  to  the  size  or  peculiar  nature  of  his  particular  instal- 
lation, it  is  possible  for  him  to  require  of  the  company.  That  is 
to  say,  it  does  not  appear  reasonable  that  the  customer  shall  be 
required  to  provide  the  circuit  breaker  and  steel  box  in  cases 
where  it  is  obvious  that  the  circuit  breaker  has  no  definite  func- 
tion to  perform,  but  where,  by  the  nature  of  the  installation  itself, 
it  will  be  impossible  for  the  consumer  to  exceed  the  demand  for 
which  he  contracts. 

At  the  hearing  above^  it  developed  that  the  company  desired  to 
make  this  rider  effective  in  all  municipaliteis  and  ccnnmunities 
served  by  it ;  and  therefore  the  petition  herein  is  amended  to  ac- 
cord with  this  desire  of  the  company. 

It  is  therefore  ordered  that  the  Illinois  Northern  Utilities 
Company  be,  and  the  same  is,  hereby  given  permission  to  make 
effective  in  the  various  municipalities  and  communities  served  by 
it,  the  contract  rider,  as  contained  in  the  application  herein,  said 
contract  rider  covering  auxiliary,  stand-by,  or  emergency  service, 
and  being  applicable  to  rates  A,  B,  and  C,  of  the  schedule  of  rates 
of  the  applicant  as  at  present  on  file  with  the  Commission,  except 
limited-hour  service.  Provided  that  the  company  shall  not  re- 
quire the  consumer  to  furnish  a  circuit  breaker  and  steel  box  as 
provided  in  said  rider,  in  cases  where  the  consumer,  due  to  the 
size  or  peculiarities  of  his  particular  installation,  would  find  it 
impossible  to  operate  his  service  in  such  a  way  as  to  exceed  the 

maximum  demand  covered  by  his  contract  with  the  company. 
P;U.R.1916C. 
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It  is  further  ordered  that  said  contract  rider  shall  become  ef- 
fective March  1,  1916. 

It  is  further  ordered  that  a  schedule  of  the  rates  authorized  by 
this  order  be  posted,  published,  and  filed  as  required  by  law. 

It  is  understood  that  this  Commission  has  made  no  investigar 
tion  of  the  property  or  books  of  account  of  the  applicant  herein, 
and  is  not  at  this  time  passing  upon  tlie  reascmableness  of  the  pro- 
posed rate,  but  reserves  to  itself  the  full  and  complete  right  to 
make  such  investigation  at  any  time  in  the  future. 

By  order  of  the  Commission,  at  Springfield,  Illinois,  this  16tib 
day  of  March,  1916. 


INDIANA  supreme:  COURT. 

NORTHERN  INDIANA  &  SOUTHERN  MICHIGAN 
TELEGRAPH  &  CABLE  COMPANY 

V. 

PEOPLE'S  MUTUAL  TELEPHONE  COMPANY  OP 
LA  GRANGE  et  al. 

[No.  22776.] 

(—  Ind.  —^  111  N.  E.  4.) 

Appeal  and  review  —  Necessity  of  final  judgment, 

1.  The  judgment  of  the  circuit  or  superior  court,  In  an  aetion 
against  the  Public  Service  Conunission  to  vacate  or  enjoin  enforcement 
of  its  order,  contemplated  by  |  83,  Public  Utilities  act  (Acts  1013»  p. 
167),  authorizing  an  appeal,  is  a  final  judgment. 

A$kpeal  and  review^ Final  judgment'^ What  constitutes, 

2.  A  judgment  upon  a  demurrer,  by  the  parties  appearing  as  de- 
fendants in  an  action  to  enjoin  enforcement  of  an  order  of  the  Com- 
mission without  any  disposition  of  the  cause  as  to  the  parties  not  ap- 
pearing, but  served  with  process,  is  not  a  final  judgment  from  which 
an  appeal  may  be  taken  under  |  83,  Public  Utilities  act  (Acts  1913, 
p.  167). 

[January  14,  1916.] 

Appeal  by  plaintiif  from  a  judgment  of  the  Circuit  Court  of 
La  Grange  County,  James  S.  Drake,  Judge,  in  favor  of  de- 
fendants upon  a  demurrer  to  the  complaint  in  an  action  to  en- 
join an  order  of  the  Public  Service  Commission ;  dismissed. 
P.U.R.1916C. 
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Appearances:  T.  £.  Ellison  and  HaBan,  Watson,  &  Hanan 
for  appellant;  L.  A«  Foster  and  F.  J.  Dunten  for  appellees. 

Cox,  J.,  delivered  the  opinion  of  the  court: 

A  comprehensive  act  was  passed  by  the  general  assembly  in 
1913  concerning  public  utilities  and  creating  a  Public  Service 
Commission.  Acts  1913,  p.  16Y,  §§  10062a  et  seq.,  Bums's 
Anno.  Stat.  1914,  Section  8  of  this  act  provides,  among  other 
things,  that  every  public  utility  for  the  conveyance  of  telephone 
messages  shall  permit  a  physical  connection  to  be  made  and  tele- 
phone service  to  be  furnished  between  its  toll  lines  and  the  tele- 
phone system  of  another  such  public  utility  whenever  public  con- 
venience and  necessity  require  such  physical  connection,  and 
when  it  will  not  result  in  irreparable  injury  to  the  owner  or 
users  of  the  facilities  of  such  utilities,  nor  in  any  substantial  det- 
riment to  the  service  to  be  rendered  by  them.  It  is  also  pro- 
vided* that,  if  the  utilities  fail  to  agree  to  the  connection,  or  the 
terms  and  conditions,  application  therefor  may  be  made  to  the 
Commission,  which  is  authorized  to  order  the  connection  and  fix 
the  terms  and  conditions.  The  action  of  the  Commission  is 
made  subject  to  review  by  the  courts  as  provided  in  §§  78  to 
86,  inclusive,  of  the  act 

Section  78  provides  that  any  public  utility  and  any  person  or 
corporation  in  interest  being  dissatisfied  with  any  order  of  the 
Commission  fixing  any  rates,  etc.,  or  any  regulation,  practice, 
act,  or  service,  may  commence  an  action  in  the  circuit  or  superior 
court  of  any  county  in  which  such  order  is  operative  against 
the  Conmiission  as  defendant  to  vacate  or  set  it  aside  or  enjoin 
its  enforcement*  By  the  provisions  of  the  next  following  section 
the  action  must  be  begun  within  sixty  days  of  the  entry  or  ren- 
dition of  the  order.  Section  83  provides  for  an  appeal  to  this 
court  from  the  judgment  of  the  circuit  or  superior  court. 

Pursuant  to  and  under  the  provisions  of  §  8,  supra,  appellee 
the  People's  Mutual  Telephone  Company,  which  then  main- 
tained telephone  lines  in  and  around  La  Grange  and  an  ex- 
change in  that  town,  filed  its  petition  with  appellee  the  Public 
Service  Conmiission,  for  an  order  of  physical  connection  of  its 
lines  with  the  long-distance  toll  line  of  the  Home  Telephone 
Company  of  Ft.  Wayne,  which  ran  through  La  Grange,  and  in 
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which  appellant  had  certain  eontraet  ri^ts.  AppeUant  vmB  no- 
tified by  the  Home  company  of  the  petition,  appeared  before  the 
Commission,  and  upon  leave  granted  was  made  a  party  and  op- 
posed the  petition  of  the  People's  company.  As  a  result  of  the 
hearing  before  the  Commission,  the  petition  of  the  People's  oomr 
pany  was  granted  and  the  physical  connection  asked  was  ordered. 
Subsequently,  under  the  provisions  of  §  78,  supra,  appellant  filed 
its  complaint  in  the  La  Grange  circuit  court  to  vacate  and  to  set 
aside  the  order  and  enjoin  the  enforcement  of  it  The  Public 
Service  Commission,  the  People's  company,  and  the  Home  com- 
pany, were  all  made  parties  defendant  to  this  action  and  served 
with  summons  to  appear  and  answer.  The  Commission  and 
People's  company  appeared  and  demurred  to  appellant's  com- 
plaint. Their  demurrers  were  sustained,  and  appellai^t  refused 
to  plead  further.  Judgment  was  therefore  rendered  that  appel- 
lant take  nothing  by  its  complaint,  and  that  the  Commission  and 
the  People's  company  recover  their  costs  in  the  action.  From  this 
judgment  appellant,  under  the  right  given  by  §  83,  supra,  has 
brought  this  appeal  in  which  the  rulings  on  the  demurrers  of  the 
Commission  and  the  People's  company  to  its  complaint  are  as- 
signed as  errors. 

[1,  2]  Appellees  have  interposed  a  motion  to  dismiss  on  the 
groimd  that  the  transcript  of  the  record  presented  does  not  show 
a  final  disposition  of  the  cause  in  the  trial  court  as  to  all  the 
parties  to  it  The  transcript  shows  that  as  to  the  Home  Tele- 
phone Company  appellant's  cause  is  still  pending  in  the  lower 
court.  It  appears  therefrom  that  this  defendant  was  served 
with  summons,  but  it  does  not  appear  that  it  appeared  and  an- 
swered, or  that  it  was  defaulted,  or  that  as  to  it  appellant's  ac- 
tion was  dismissed.  Not  only  appellant  and  the  People's  com- 
pany were  interested  in  the  subject-matter  of  the  order  of  the 
Commission,  but  the  Home  company  was  also;  and  it  was  a 
proper,  if  indeed  not  a  necessary,  party  to  appellant's  action  in 
the  circuit  court  And  it  is  clear  that  its  property  and  interests 
would  be  involved  in  a  final  disposition  of  that  action. 

The  appeal  to  this  court  contemplated  by  §  83,  supra,  is  an 
appeal  from  a  final  judgment  of  the  circuit  or  superior  court 
It  is  not  different  from  that  authorized  by  the  Code  from  final 
judgments  in  civil  actions.    Bums's  Anno.  Stat  1914,  §  671. 

P.U.R.1916C. 


Digitized  by 


Google 


NORTHERN  IND.  &  SO.  M.  T.  4  0.  00.  v.  PEOPJ-E'S  M,  T.  CO.  ^7 

A  judgment  is  not  ^^final"  unlesB  it  disposes  of  the  subject- 
matter  of  the  action  as  to  all  of  the  parties  so  far  as  the  court  be- 
fore which  it  is  pending  has  power  to  dispose  of  it  Elliott, 
App.  Proc.  §§  85,  90,  91;  Starkey  v,  Starkey  (1906)  166  Ind. 
140,  76  N.  E.  876;  KeUer  v.  Jordan  (1897)  147  Ind.  113,  46 
N.  E.  343;  Champ  v.  Kendrick  (1892)  130  Ind,  545,  30  N.  E. 
635;  Neyens  v.  Elesher  (1907)  39  Ind.  App.  399,  402,  79  N. 
E.  1087. 

Th^  rule  as  stated  in  Elliott's  General  Practice,  voL  2,  § 
1003,  is  applicable  to  tiie  facts  here  involved : 

'^As  it  is  neecssary  to  impress  upon  a  judgment  the  character 
of  a  final  judgment  that  it  should  dispose  of  the  case  as  to  all 
the  parties  before  tibe  court,  a  judgment  upon  demurrer  against 
some  only  of  the  parties  is  not  ordinarily  regarded  as  a  final 
judgment,  nor  can  it  be  so  regarded  for  the  purposes  of  an  ap- 
peal or  writ  of  errov  without  violating  tbB  rule  that  cases  can- 
not be  appealed  piecemeaL" 

The  motion  to  dismiss  is  sustained,  and  the  appeal  i^  disipissed. 


KANSAS  SUPBJPtfE  COURT. 

MOLLOHAIT 

V. 

ATCHISON,  TpPEKA,  &  SANTA  FE  RAILWAY  COMPANY. 

[Na  1^00.] 

(97  Kan.  51,  L.R.A.— ,  — ,  154  Pac.  a4g.) 

DiscritninaUon  —  Service  —  Railroads  —  Live       stock  —  Stopping       in 
tranMt. 

1.  Where  cattle  were  billed  and  shipped  from  Belyide re  to  Peabody 
at  the  regular  rates,,  which  had  been  published  and  filed  with  the  Pub- 
lic Utilities  Commission,  a  special  contract  granting  to  the  shipper  the 
privilege  of  stopping  the  cattle  at  Wichita  to  test  the  market,  and  to 
terminate  the  joum^  at  that  point  if  the  market  was  satisfactory^, 
and  to  continue  the  transportation  to  original  destination  if  the  market 
was  unsatisfactory,  was  preferential  and  discriminatory,  and  violated 
the  railroad  and  utilities  act. 

Biscrimination'^  Service '^Ballroad'-^  Live  stock '^Stopping  in  tran^ 
0U'^  Enlargement  of  privilege, 

2.  Where  the  tariffs  of  the  carriers  filed  with  the  Public  Utilities 

Headnotes  by  the  Goxjkc, 
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Commission  speoify  the  points  at  which  live  stock  may  be  stopped  in 
transit  to  test  the  market,  any  special  contract  enlarging  that  privi- 
lege, which  is  not  specified  in  such  tariffs,  is  void. 
Discrimination  —  Service  —  Railroads  — •  lAve  stock  — •  Stopping  in 
transit  —  Necessity  of  filing  tariff  and  schedule* 

3.  Before  a  special  privilege  to  stop  cattle  in  transit  to  test  a  mar- 
ket en  route  can  be  granted  by  a  railroad  company,  it  is  necessary  that 
the  tariffs  and  schedules  pertaining  thereto  must  be  filed  with  the  Pub- 
lic Utilities  Commission,  and  be  open  to  all  shippers  on  equal  terms. 

[January  8,  1916.] 

Fbom  a  judgment  of  the  District  Court  of  Marion  County 
for  plaintiff  in  action  by  a  live-stock  shipper  against  a  railroad 
for  damages  from  failure  to  stop  cattle  in  transit  in  accordance 
with  an  agreement^  defendant  appeals;  reversed  with  directions 
to  enter  judgment  for  defendant. 

Appearances :  W.  R.  Smith,  O.  J.  Wood,  A.  A.  Scott,  W.  L. 
Huggins,  and  Humbert  Biddle  for  appelant;  C.  M«  Clark  for 
appellee. 

Dawson,  J.,  delivered  the  opinion  of  the  court : 
On  March  1,  1913,  A.  B.  MoUohan  shipped  80  steers  in  three 
carloads  from  Belvidere  to  Peabody  over  the  defendant's  rail- 
road under  the  usual  shipper's  contract,  on  which  was  noted  in 
writing  the  words  **Wichita  privilege."  These  words  meant  that 
the  shipper  would  have  the  privilege  of  stopping  the  cattle  in 
Wichita  for  the  purpose  of  testing  the  market  and  of  terminat- 
ing their  journey  at  that  point  if  he  decided  to  sell  the  cattle 
there,  and  if  the  market  was  unsatisfactory  the  shipment  should 
continue  to  the  final  destination  set  down  in  the  shipper's  con- 
tract. In  addition  to  this  notation  on  the  billing,  the  plaintiff 
notified  the  conductor  of  the  train  in  which  the  cattle  were 
shipped  that  he  desired  the  cattle  unloaded  at  Wichita,  and  he 
went  to  Wichita  on  a  passenger  train  to  arrange  feed  and  water 
for  their  reception.  The  cattle  were  not  unloaded  at  Wichita, 
but  despatched  directly  through  to  Peabody,  arriving  at  a  late 
hour  on  Saturday  night,  where  plaintiff,  expecting  to  receive  them 
at  Wichita,  had  made  no  provision  to  receive  them  or  provide 
feed.  The  cattle  were  negligently  unloaded,  being  jammed  in 
the  chute  and  piled  up  and  bruised.  By  long-distance  telejAone 
from  Wichita,  the  plaintiff  managed  to  get  his  cattle  taken  to  a 
near-by  lot;  but  as  there  was  no  opportunity  to  have  them  re- 

P.U.R.1916C. 


Digitized  by 


Google 


MOLLOHAN  ▼.  ATCHISON,  T.  &  S.  F.  R.  CO.  539 

turned  to  Wichita  in  time  for  market  before  the  following  Tues- 
day, the  plaintiff  gave  up  that  purpoee,  and  kept  the  cattle,  and 
brought  this  action  for  damages. 

The  damages  which  occurred  in  the  unloading  erf  the  cattle 
at  Peabody  were  eliminated  by  the  district  court  because  the 
plaintiff  had  neglected  to  give  notice  to  the  railroad  company  in 
writing  before  the  cattle  were  removed  from  Peabody  station. 
Such  was  one  of  the  stipulations  of  the  shipper's  contract.  The 
Appellee  complains  of  this,  but  brings  no  cross  appeal.  More- 
over, the  decision  of  the  district  court  on  that  point  was  correct. 
Chicago,  R.  L  &  P.  K.  Co.  v.  Theis,  96  Kan.  494,  152  Pac. 
619. 

[1-8]  This  left  as  the  sole  ground  of  damages  the  faihire  of 
the  railroad  company  to  stop  the  cattle  at  Wichita  in  accordanoe 
with  the  special  arrangement  for  the  Wichita  privilege,  and  in 
accordance  with  plaintiff's  request  to  the  conductor  of  the  freight 
train.  To  meet  this  issue,  the  defendant  answered:  "That  at 
the  time  the  live  stock  mentioned  and  described  in  plaintiff's 
petition  was  shipped  over  the  line  of  defendant's  railway,  the 
said  defendant  railway  had  on  file  with  the  Public  Utilities  Com- 
mission of  the  State  of  Kansas  certain  rules  governing  live-stock 
contracts,  and  also  general  instructions  concerning  the  privilege 
of  markets,  «aid  circular  having  also  been  filed  with  the  Inter- 
state Commerce  Commission  and  known  as  I.  C.  C.  No.  6084, 
same  being  indorsed  as  Santa  Fe  System  Circular  No.  2213A. 
That  said  circular  was  and  is  a  part  of  Santa  Fe  railway  tariffs, 
both  state  and  interstate,  and  contains  all  the  rules  in  force  at 
the  time  the  shipment  involved  moved,  concerning  the  privilege 
of  markets  and  rules  governing  same;  said  circular  and  tariffs 
baving  been  duly  published  by  the  defendant  and  placed  on  file 
not  only  with  said  Public  Utilities  Commission  of  the  State  of 
£^ansas,  with  its  consent  and  approval,  but  also  posted  in  defend- 
ant's several  stations  in  said  state. 

"With  respect  to  stoppage  of  live  stock  at  Wichita,  the  said 
circular  reads: 

"Wichita,  Kan. 

"  'Where  through  rates  are  published  on  live  stock  to  Chicago, 
HI.,  St.  Louis,  Mo.,  East  St.  Louis,  111.,  East  Ft.  Madison,  IlL, 
Rock  Island,  111.,  Kansas  City,  Mo.,  St  Joseph,  Mo.,  Omaha 
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and  South  Omaha,  Neb.,  and  where  Wichita,  EaiL  (see  note), 
is  in  a  direct  line  of  transit  between  initial  point  of  shipment 
and  fhe  above  destinations,  the  privilege  of  stepping  in  transit 
at  Wichita,  Kan.,  for  the  purpose  of  permitting  shippers  to  avail 
themselves  of  the  market  at  that  point  may  be  allowed,  subject 
to  the  following  rules: 

"  'Note, — ^Wichita,  Kan.,  will  be  considered  in  direct  line  of 
transit  where  Hutchinson  or  Little  Eiver,  Kan,,  are  in  direct  line 
of  transit.    •    •    .' 

^'Defendant  further  avers  that  said  rule  and  regulation  above 
set  out  was  in  full  force  and  effect  at  the  time  plaintiff's  ship- 
ment of  cattle  moved  over  the  defendant's  line,  and  that  the 
defendant  had  no  authority  to  permit  said  live  stock  to  hBjre  the 
privilege  of  the  market  at  Wichita,  and  to  have  dcme  so  would 
have  been  in  violation  of  the  Public  Utilities  law  of  the  state  of 
Kansas,  making  the  defendant  railway  company  subject  to  prose- 
cution for  penalties  under  the  Public  IJtilitieB  act  of  this  state." 

Prom  a  judgment  for  plaintiff,  the  defendant  a{q[)eals,  and  its 
assignment  of  error  is  chiefly  directed  to  questions  pertaining  to 
the  defense  just  recited. 

The  tariffs  filed  with  the  Public  Utilities  Commission  were 
excluded  from  the  evidence,  and  the  following  instruction  asked 
by  the  defendant  was  refused: 

"The  jury  is  further  instructed  that  under  and  by  virtue  of 
chapter  238  of  the  Session  Laws  of  Kansas  for  1911,  commonly 
known  as  the  Tublic  Utilities  act,'  a  railroad  company  operating 
in  this  state  is  required  to  file  with  the  Board  of  Public  Utilitiea 
schedules  of  its  rates  on  freight,  live  stock,  etc.,  with  all  privi- 
leges, such  as  unloading  in  transit,  stop-overs,  etc,  and  that  to 
deviate  from  said  schedule  is  discriminatory  and  is  contrary  to 
law. 

"If  you  shall  find  from  the  evidence,  therefore,  that  said  sdied- 
ules  were  duly  and  properly  filed  with  said  Interstate  Conmierce 
Commission  and  said  Board  of  Public  Utilities  of  the  State  of 
Kansas,  and  that  said  schedules  did  not  permit  cattle  shipments 
originating  at  Belvidere,  Kansas,  and  terminating  at  Peabody^ 
Kansas,  to  be  unloaded  at  Wichita,  Kansas,  while  in  transit,  then 
I  instruct  you  that  the  failure  of  said  defendant  to  so  unload 
said  cattle  at  Wichita  would  not  be  an  act  of  negKgence  or  viola- 
tion of  contract  on  the  part  of  said  defendant,  but  that  said  coii- 
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tract  in  that  regard  would  not  be  enforceable  against  said  defend- 
ant;  and  said  plaintiff  cannot  recover  anything  for  said  failure 
to  so  unload  said  cattle/^ 

The  district  court  gave  an  instruction  which  in  effect  recog- 
nized the  validity  of  the  Wichita  privilege  and  its^  incidents. 
Upon  the  correctness  of  this,  the  judgment  depends. 

In  recent  years  the  whole  drift  of  state  and  Federal  legis- 
lation has  been  directed  to  stamp  out  all  manner  of  special  privi- 
leges heretofore  extended  by  railroads  to  favored  shippers.  By 
acts  of  our  own  legislature  all  such  practices  are  forbidden  under 
drastic  penalties.  Among  the  provisions  of  our  statutes  to  pre- 
vent this  vice,  it  is  required  that  all  tariffs  pertaining  to  intra- 
state railway  carriage  shall  be  filed  with  the  Public  Utilities 
Commission,  and  the  manifest  purpose  of  this  is  that  all  shippers 
shall  enjoy  the  same  rates  for  the  same  services  under  similar 
conditions,  and  that  no  special  service  or  privilege  shall  be 
extended  to  one  shipper  which  is  not  open  to  all;  and  to  that 
end,  wherever  unusual  privileges  are  extended,  the  details  and 
tariff  charges  pertaining  thereto  must  be  filed  with  the  Public 
Utilities  Commission,  and  all  these  rates,  services,  privileges, 
etc.,  are  subject  to  amendment,  modification,  approval,  or  dis- 
approval of  the  Commission.  A  full  discussion  of  this  subject 
and  of  the  pertinent  statutes  will  be  found  in  Union  P.  R.  Co. 
V.  Public  Utilities  Commission,  95  Kan.  604,  P.U.R.1915D, 
37Y,  148  Pac.  66Y ;  State  ex  rel.  Caster  v.  Kansas  Postal  Teleg. 
Cable  Co.  96  Kan.  298,  P.U.R.1915E,  222,  160  Pac.  644. 

While  the  rates  between  Belvidere  and  Wichita,  Belvidere  and 
Peabody,  and  Wichita  and  Peabody,  are  not  before  us,  we  are 
bound  to  presume  that  the  rate  under  which  the  plaintiff's  cattle 
were  shipped  to  Peabody  was  the  rate  lawfully  published  and 
filed  with  the  Public  Utilities  Commission.  No  rate  was  filed 
with  the  Commission  covering  cattle  transportation  between  Bel- 
videre and  Peabody  with  the  Wichita  privilege.  The  rates  on 
file  covered  both  state  and  interstate  transportation,  but  that  is 
of  no  consequence  here,  although  this  is  a  common  and  commen- 
dable practice,  since  it  tends  to  simplify  the  inherently  complex 
subject  of  railroad  rates  and  tariffs.  The  tariffs  specified  the 
conditions  under  which  the  Wichita  privilege  would  be  accorded. 
By  logic  as  well  as  law,  shipments  which  did  not  move  along  the 
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routes  to  the  well-known  markets  named  in  the  officially  approved 
tariifs  could  not  lawfully  be  given  this  privilege.  Nor  can  there 
be  any  doubt  that  the  right  to  stop  a  shipment  of  cattle  in  transit 
to  test  an  intermediate  market  is  a  valuable  privilege,  and  docs 
not  amount  to  an  advantage  which  ordinary  shippers  of  cattle 
from  Belvidere  to  Peabody  do  not  enjoy.  It  might  be  urged 
that  such  privilege  is  open  to  all  shippers  from  Belvidere  to  Pea- 
body.  That  cannot  be,  since  no  tariffs  to  that  effect  are  on  file 
with  the  Utilities  Commission. 

Some  Federal  decisions  are  in  point.  The  case  of  Chicago  & 
A.  R.  Co.  V.  Kirby,  225  U.  S.  155,  56  L  ed.  1033,  32  Sup.  Ct. 
Rep.  G48,  Ann.  Cas.  1914A,  501,  is  instructive.  The  supreme 
court  of  Illinois  had  upheld  a  judgment  in  favor  of  a  shipper 
who  had  sustained  damages  from  the  railroad's  breach  of  a 
special  contract  to  transport  a  carload  of  high-grade  horses  from 
Springfield,  Illinois,  to  New  York  city.  The  special  contract 
stipulated  that  the  carrier  would  deliver  the  car  at  Joliet,  Illinois, 
in  time  to  connect  with  a  "horse  special"  over  the  Michigan  Cen- 
tral and  connecting  lines  to  New  York.  The  Supreme  Court 
of  the  United  States  reversed  the  Illinois  court,  holding  that, 
since  the  horses  had  been  shipped  at  the  regularly  published  rates, 
which  did  not  provide  for  special  privileges  nor  for  expedited 
service  or  transportation  on  a  particular  train,  and  since  Kirby 
was  not  required  to  pay  any  higher  rate  for  the  promised  special 
service,  the  special  contract  and  the  privilege  were  violative  of 
the  interstate  conmierce  act. 

An  analogous  case  was  Engemoen  v.  Chicago,  St.  P.  M.  &  O. 
R,  Co.  127  C.  C.  A.  426,  210  Fed.  896,  where  a  contract  by  an 
interstate  carrier  to  transport  live  stock  to  their  destination 
within  a  limited  time  was  void,  imless  authorized  or  provided 
by  its  published  tariffs. 

Section  71 Y4  of  the  General  Statutes  of  1909  requires  that  all 
schedules  of  rates  be  filed  with  the  Public  Utilities  Commission. 
Sections  7178  and  7181,  id.,  forbid  any  departure  from  the 
regular  rates,  and  make  it  unlawful  for  any  railroad  company 
*^to  grant  any  special  privileges  to  any  person,  firm,  or  corpora- 
tion, either  in  the  way  of  a  preference  in  furnishing  cars,  side- 
track facilities,  sites  for  elevators,  mills,  or  warehouses,  or  any 
other  form  of  preference,  privilege,  or  discrimination.'' 
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Section  7214,  id.,  provides  that  "all  oonccsBion  of  rates,  draw- 
backs, and  contracts  for  special  rates  shall  be  open  to  and  allowed 
all  persons,  companies,  and  oorporatioins  alike/' 

Section  7223,  id.,  subjects  the  carrier  to  a  possible  fine  of 
$5,000  for  each  violation  of  the  foregoing  provisions  of  the  rail* 
road  act. 

To  the  foregoing  has  been  added  the  Public  Utilities  act  of 
1911  (chapter  238),  in  which  the  legislature  descended  to  great 
particularity  touching  the  necessity  that  all  rates  be  published 
and  filed,  and  that  the  established  rates  for  like  services  be  ob- 
served, and  all  preferential  or  discriminatory  rates,  services,  and 
the  like  are  forbidden,  under  appropriate  penalties.  This  abridg- 
ment of  the  railroad  and  utilities  acts  closely  paraphrases  §§  2, 
3,  and  6  of  the  interstate  commerce  act.  24  Stat,  at  L.  379,  chap. 
104,  and  amendments,  Comp.  Stat.  1913,  title  56A,  p.  3812 ;  3 
Fed.  Stat.  Anno.  813;  id..  Supplement  of  1914,  639;  1  Drinker, 
Interstate  Commerce  Act,  6 ;  Fuller,  Interstate  Commerce,  178. 
See  also  note  on  right  of  carriers  to  discriminate  with  respect  to 
special  or  unusual  service  in  12  L.R.A.(N.S.)  506. 

In  view  of  this,  it  seems  imperative  to  hold  that  the  Wichita 
privilege  was  a  special  privilege  which  had  been  promised  the 
plaintiff,  and  as  such  it  was  illegal;  and  the  failure  to  accord 
the  promised  privilege  at  Wichita  cannot  be  the  basis  of  an 
action  for  damages.  This  necessitates  a  reversal  of  this  case, 
with  instructions  to  set  aside  the  judgment  and  to  enter  judg- 
ment for  defendant. 

It  is  so  ordered. 


LOUISIANA  RAILROAD  COMMISSION. 

EX  PARTE  AMERICAN  EXPRESS  COMPANY  et  al. 
[No.  2417;  Order  No.  1070.] 

Bates  —  Express  —  Increase  —  Uniformity  —  Intrastate  and  interstate. 

Express  companies  operating  in  Louisiana  Were  authorized  to 
adjust  intrastate  rates  to  conform  to  the  schedules  of  the  Intaerstate 
Commerce  Commission,  it  appearing  desirable  that  interstate  and  intra- 
state rates  be  uniform,  that  the  former  rates  were  imremunerative,  and 
that  there  would  be  a  slight  advance  in  less  than  4  per  cent  of  the 
traffic. 

[February  16,  191ft.) 
P.U.R.1916C. 
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Applioation  of  the  American  Express  Company  and  odter 
c(Hnpanies  to  put  into  effect  for  Louisiana  intrastate  business  the 
schedule  of  first  and  second  class  package  chai^  authorised  by 
the  Interstate  Commerce  Commission  in  its  supjdemental  order 
No.  16,  docket  No.  4198,  for  interstate  business. 

By  the  Commission:  Effective  February  1,  1914,  this  Com- 
mission permitted  the  express  companies  operating  in  Louisiana 
to  change  the  express-rate  basis  from  the  old  haphazard  mileage 
and  blanket  system  to  the  block  system  previously  prescribed  by 
the  Interstate  Commerce  Commission  for  interstate  business. 
The  effect  of  the  application  of  the  block  system  of  rates  on 
Louisiana  intrastate  express  business  was  a  great  reduction  in 
the  express  rates  as  a  whole,  although,  as  stated  in  the  order  is^ 
sued  by  the  Commission  (order  No.  1693)  advances  in  some  rates 
would  naturally  have  to  be  made  in  order  to  bring  about  the 
uniformity  which  the  block  system  was  designated  to  create. 

After  having  operated  imder  the  block-system  rates  for  some 
eighteen  months,  the  express  companies  in  Louisiana  filed  an 
application  in  this  proceeding  to  make  some  slight  advances  in 
the  rates  previously  put  into  effect,  having  first  submitted  a  simi- 
lar application  to  the  Interstate  Commerce  Commission  for  modi- 
fications in  the  interstate  block-system  rates.  The  rates  applied 
for  were  allowed  by  the  Interstate  Commerce  Commission  after 
an  exhaustive  investigation. 

Our  investigation  of  this  case,  after  due  notice  to  the  public, 
whose  interests  would  be  affected,  and  a  hearing  in  accordance 
with  such  notice,  convinces  us  that  the  modifications  and  changes 
which  are  now  asked  for  by  the  express  companies  in  this  case  are 
not  imreasonable.  It  is  true  that  the  granting  of  the  application 
in  this  case  will  result  in  a  slight  advance  in  the  express  rates 
of  the  lightrweight  packages.  It  is  apparent  that  the  express 
companies  have  not  made  money  in  the  state  of  Louisiana  under 
the  rates  prescribed,  and  a  further  application  of  these  rates  will 
result  in  a  continuation  of  the  losses  which  have  been  sustained 
during  nearly  two  years. 

It  is  highly  desirable  that  a  uniform  system  of  interstate  and 
intrastate  rates  should  prevail ;  and  to  this  end  thirty-three  states 
have  already  adopted  the  modified  express  rates  as  allowed  by  the 
Interstate  Commerce  Commission. 
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When  tiie  block-system  rates  were  put  into  effect,  on  Febru- 
ary 1,  1914,  the  reductions  resulting  in  the  rates  previously  in 
effect  in  the  state  of  Louisiana  were  very  heavy,  and  the  iadvances 
which  are  now  asked  for  will  not  only  not  wipe  out  these  reduc- 
tions, but  wiU  leave  the  rates  very  much  lower  than  they  previous- 
ly were,  as  the  adoption  of  the  proposed  modification  will  only 
amount  to  an  increase  in  the  present  block-system  rates  of  less 
than  4  per  cent  on  Louisiana  intrastate  business. 

The  premises  considered,  it  is 

Ordered  that  the  application  of  the  American  Express  Com- 
pany, the  Wells  Fargo  Express  Company,  and  the  Southern  Ex- 
press Company,  to  put  into  effect  on  Louisiana  intrastate  busi- 
ness, the  same  schedule  of  first  and  second  class  package  charges 
as  authorized  by  the  Intrastate  Commerce  Commission  in  its 
supplemental  order  No.  15,  docket  No.  4198,  for  interstate  busi- 
ness, be,  and  the  same  is  hereby  granted,  the  rates  to  beoome  ef- 
fective March  1, 1916,  and  tariffs  to  be  filed  prior  to  that  date. 

By  order  of  the  Commission,  Shelby  Taylor,  Chairman;  B.  A. 
Bridges  and  John  T.  Michel,  Conmiissioners. 

Note. — ^Express  rates. 

Orders  were  made  relative  to  express  rates  by  the  following  Com- 
missions : 

California. — Montague  Creamery  v.  Wells  F.  &  Co.  Decision  No. 
2914,  Case  No*  825,  Nov.  20, 1916,  a  reduction  of  rates  for  butter  be- 
tween Montague  and  San  Francisco  ordered,  where  the  existing  open 
or  any-quantity  rate  between  the  cities  was  25  cents  per  hundred 
pounds  higher  than  between  other  points  shown,  and,  in  the  absence 
of  quantity  rates,  the  disparity  varied  from  35  cents  to  45  cents  per 
hundred  pounds,  despite  the  carrier's  contention  that  the  rate  at- 
tacked was  established  by  the  Commission  and  was  therefore  just 
and  reasonable,  where  the  Commission  in  its  order  establishing  such 
rates  drew  attention  to  the  fact  that  some  of  the  individual  rates  es- 
tablished would  probably  be  out  of  line  and  require  adjustment;  the 
Commission  further  held  that  the  testimony  of  the  express  company 
that  such  rates  were  in  line  with  average  existing  rates  deserved  lit- 
tle consideration  for  the  reason  that  the  rates  per  mile  for  shorter 
distances  was  greater  than  for  longer  distances,  consequently  an 
average  rate  was  not  comparable;  that  testimony  in  support  of  tlie 
contention  that  the  rate  attacked  applied  to  counties  having  a  less 
population  than  other  counties  having  a  lower  rate  tended  rather 
P.U.R.1916C.  35 
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to  Establish  the  contrary;  that  testimony  that  there  were  large  in- 
creases of  butter  production  in  the  communities  affected  by  the 
existing  tariff,  while  illuminating,  did  not  tend  to  establish  the  rea- 
sonableness of  the  rate,  and  that  although  there  might  be  an  in- 
creased tonnage  it  did  not  follow  that  a  further  reduction  would 
not  further  increase  the  tonnage. 

Florida, — Ee  Rates  of  Interstate  Commerce  Commission,  Order 
No.  506,  File  No.  3622,  Feb.  19,  1916,  order  adopting  "official  ex- 
press classification  No.  24"  otherwise  designated  as  "I.  C.  C.  No. 
A-1639,"  and  "local  and  joint  schedule  of  first  and  second  class  ex- 
press rates  No.  2,"  otherwise  designated  as  "I.  C.  C.  No.  A-1632/' 
with  certain  exceptions. 

Illinois. — Re  Airy,  Jan.  27,  1916,  order  approving  "official  ex- 
press classification  No.  24,"  I.  P.  U.  C.  No.  70,  with  the  exception 
of  items  2  and  3,  page  19,  and  item  26,  page  25. 

Mississippi, — Re  Southern  Exp.  Co.  No.  4275,  Sept.  9,  1915,  order 
approving  "official  express  classification  No.  23,"  F.  G.  Air/s  I.  C.  C. 
No.  A-1450,  and  "L<xial  and  Joint  Schedule  of  First  and  Second 
Class  Express  Rates  No.  2,"  P.  G.  AirVs  I.  C.  C.  No.  A.1632. 

Nevada.— Be  Wells  F.  &  Co.  Case  No.  346,  Jan.  13,  1916,  and  Ee 
American  Exp.  Co.  Case  No.  361,  Feb.  15,  1916,  express  companies 
authorized  to  increase  first  and  second  class  intrastate  package  charge 
to  conform  to  rates  fixed  by  Interstate  Commerce  Commission  in  sup- 
plemental order  No.  16,  Case  No.  4198,  July  14,  1915,  as  amended 
by  supplemental  order  No*  16,  in  same  case,  July  27,  1915. 

Rhode  Island.— Re  Carry's  City  Transfer,  No.  231,  Nov.  3,  1915, 
order  authorizing  tariff  R.  I.  P.  TJ.  C.  No.  2,  to  become  effective 
November  1,  1915,  without  statutory  notice. 

Tennessee. — Re  Express  Rates,  Aug.  12,  1915,  order  of  March  11, 
1914,  modified  to  conform  to  order  No.  4198, 1.  C.  C.  No.  35,  page  3, 
July  14,  1915,  and  that  rates  "0"  be  modified  proportionately  as 
other  scales. 

Re  Express  Rates,  May  17,  1915,  order  approving  rates  set  out 
in  Interstate  Commerce  Commission  unreported  opinion  No.  A  980, 
docket  No.  4198,  approved  February  8,  1915,  except  that  clause  lim- 
iting gross  weight  of  live  stock  in  crates  was  not  approved ;  rule  pro- 
viding for  examination  of  c.  o.  d.  shipments  in  express  office  ap- 
proved provided  that,  after  examination,  shipment  be  delivered  by 
company. 
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NEW  YORK  COURT  OF  APPEAIiS. 

BE  PUBLIC  SEEVICE  COMMISSION,  FIRST  DISTEiCT. 

O'BRIEN 

V. 

CITY  OF  NEW  YORK. 

(217  N.  Y.  61,  111  N.  E.  658.) 

Eminent  domain  —  Rapid  transit  act  —  Procedure  —  Bight  of  property 
owner  to  he  heard, 

1.  Under  the  New  York  rapid  transit  act,  a  property  owner  har. 
the  right  to  appear  and  be  heard  in  proceedings  to  acquire  his  prop- 
erly for  rapid  transit  purposes,  although  such  right  is  not  expressly 
given  by  the  statute. 

Em>inent  domain -— Power  of  Com,m,ission  ^^  Determination  of  queS' 
tion  of  talcing, 

2.  Under  the  New  York  rapid  transit  act,  the  CcnmnisBion  has 
exclusive  jurisdiction  to  determine  the  question  of  the  necessity  of  tak- 
ing property  for  rapid  transit  purposes,  and  its  action  cannot  be  i  l^t- 
fered  with  by  the  court  in  the  absence  of  some  statute  conferring  ex- 
press power  upon  the  court  to  review  it. 

Eminent  domain^  Rapid  traneit  act  ^Motive  of  Commiseion'^Re* 
view  hy  courts. 

3.  Under  the  New  York  rapid  transit  act,  the  good  faith  of  the 
Commission  in  its  action  in  respect  to  the  taking  of  property  for  rapid 
transit  purposes  is  not  subject  to  review  by  the  courts. 

(WiLLABD  Bartlett,  Ch.  J.,  dissents.) 

[January  26,  1916.] 

Appeal  by  the  property  owners  from  an  order  of  the  Supreme 
Court,  Appellate  Division,  dismissing  an  appeal  from  an  order 
providing  for  the  taking  of  certain  property  for  rapid  transit 
purposes  under  the  rapid  transit  act ;  affirmed. 

Appearances:  Robert  H.  Elder  for  appellants;  Lamar  Hardy, 
Corporation  Counsel  (Charles  J.  Nehrbas,  of  counsel)  for  re- 
spondent. 

Hiscock,  J.,  delivered  the  opinion  of  the  court: 
The  Public  Service  Commission  of  the  First  District  deter- 
mined to  make  an  application  to  acquire  the  fee  of  certain  prem- 
ises situate  in  the  borough  of  Brooklyn  belonging  to  the  appel- 
lants, pursuant  to  chapter  4  of  the  Laws  of  1891,  and  the  several 
statutes  amendatory  thereof  and  supplemental  thereto,  for  the 
purpose  as  alleged  of  maintaining  and  operating  the  rapid  transit 
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railroad  commonly  spoken  of  as  the  Fonrtli  Avenue  Eapid  Tran- 
sit Eailroad.  A  petition,  amongst  other  things,  alleging  the 
necessity  of  said  premises  for  said  purpose,-  and  praying  for  the 
appointment  of  commissioners  of  appraisal  to  ascertain  the  price 
and  compensation  to  be  made  to  the  owners  of  said  property,  was 
presented  to  the  supreme  court  in  accordance  with  due  notice  of 
the  time  and  place  of  said  application.  The  appellants  not  ap- 
pearing qp  said  application,  an  order  was  duly  made  appointing 
commissioners  of  appraisal,  and  soon  thereafter  the  hearing  be- 
fore them  was  commehced.  Thereafter  an  order  was  made  open- 
ing said  default  of  the  appellants,  and  they  were  ^'granted  leave 
within  ten  days  after  the  entry  of  said  [this]  order  to  file  and 
serve  ...  an  answer  or  answering  affidavits  to  the  petition 
herein,  so  as  to  permit  the  trial  or  determination  of  the  question 
of  the  necessity  for  the  condemnation  of  the  fee  of  the  property 
described  in  the  petition  .  .  .  without  prejudice  to  any  of  the 
proceedings  heretofore  taken  herein,  excepting  as  they  may  be 
affected  by  the  determination  of  that  issue."  Afterwards  they 
served  what  has  been  called  an  answer,  whereby  in  substance  they 
alleged  their  ownership  in  fee  simple  of  the  property  sought  to 
be  acquired,  and  denied  that  it  was  necessary  to  acquire  said 
property  for  the  purposes  set  forth  in  thi^  petition,  and  for  a 
further  defense  alleged  that  the  members  of  the  Public  Service- 
Commission  were  not  really  of  the  opinion  that  the  acquisition 
of  said  property  was  necessary  for  the  purposes  stated  in  the  peti- 
tion, but  they  were  falsely  and  fraudulently  representing  and 
pretending  that  it  was  necessary  in  order  to  acquire  said  prop- 
erty not  for  use  for  the  purpose  stated  in  the  petition,  *T)ut  to 
place  the  city  of  New  York  in  a  position  to  sell  the  property 
after  the  railroad  had  been  installed." 

For  some  reason  no  prompt  attempt  was  made  by  either  party 
to  bring  to  a  disposition  the  issues  by  said  answer  purported  and 
attempted  to  be  raised,  and  no  move  was  made  on  the  part  of  the 
city  of  Xew  York  or  the  Public  Service  Commission  either  by 
demurrer  or  motion  to  get  rid  of  the  said  answer,  but  it  was 
allowed  to  stand,  and  several  months  after  it  was  served  the 
report  of  the  commissioners  of  appraisal  was  duly  made  fixing 
the  value  of  the  premises  in  question.  Shortly  thereafter  a  mo- 
tion was  made  by  the  appellants  that  a  referee  be  appointed  to 
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try  the  issaes  claimed  to  have  been  raised  by  their  answer,  but 
this  motion  was  denied,  and  the  order  further  provided  that  the 
objections  raised  by  the  answer  should  be  overruled,  and  shortly 
tiiereafter  an  order  was  duly  made  confirming  the  report  of  the 
commissioners  of  appraisal.  By  appeals  duly  taken  the  appel- 
lants urge  that  they  were  entitled  to  have  the  issues  claimed  to 
have  been  raised  by  their  purported  answer  tried,  and  that  the 
courts  below  have  erred  in  refusing  their  application  to  have 
this  done  and  in  effect  striking  out  such  answer. 

[1]  The  rapid  transit  act  provides  for  acquiring  lands  for  the 
purpose  of  constructing  and  maintaining  a  railroad,  and  which 
is  deemed  to  be  for  a  public  purpose.  It  provides  for  proceed- 
ings to  acquire  such  lands  when  necessary  by  petition  and  appli- 
cation to  the  court,  and  requires  that  notice  of  such  application 
shall  be  given  to  property  owners.  While  it  does  not  in  terms 
thus  enact,  it  is  undoubtedly  to  be  implied  therefrom  that  upon 
the  return  of  such  application  a  landowner  may  appear  and  urge 
objections  to  the  right  of  the  Commission  to  take  such  lands  and 
to  the  appointment  of  commissioners  of  appraisal.  Of  course, 
there  would  be  no  sense  in  requiring  notice  of  such  application 
to  a  property  owner,  unless  he  was  to  have  the  right  to  appear 
and  be  heard  in  respect  of  or  in  opposition  to  such  application. 
Re  New  York,  22  App.  Div.  124,  47  N.  Y.  Supp.  965 ;  Hooker 
V.  Rochester,  57  App.  Div.  530,  68  N.  Y.  Supp.  301.  When, 
therefore,  the  application  in  the  present  proceeding  was  return- 
able, these  appellants  might  have  appeared  and  interposed  any 
proper  objection  which  affected  the  right  of  the  Commission 
to  take  their  land  and  to  the  appraisal  thereof,  but  they  made 
default  in  so  doing.  Thereafter,  however,  the  court  for  what 
must  have  seemed  to  it  to  be  sufficient  reasons  opened  this  default 
and  allowed  them  to  serve  an  answer,  and  there  seems  to  have 
been  a  misapprehension  to  appellants'  disadvantage  of  the  effect 
of  this  order,  which,  however,  it  is  unnecessary  to  discuss  in  view 
of  the  opinion  we  entertain  that  the  answer  was  insufficient  to 
raise  any  permissible  issue. 

No  substantial  objection  has  been  made  to  the  mere  course  of 
procedure  pursued  by  the  court  in  overruling  the  objections  con- 
tained in  appellants'  answer,  provided  those  objections  were  in 
law  insufficient  to  present  any  issue  to  be  tried  by  the  court,  and 
we  therefore  pass  to  their  consideration.  The  first  one  was  to 
P.U.R.1916C. 
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the  effect  that  there  was  no  necessity  for  condemning  and  taking 
appellants'  land. 

[2, 3]  The  condemnation  law  applying  generally  to  condemna- 
tion proceedings,  as  contained  in  the  Code  of  Civil  Procedure, 
provides  that  any  party,  whether  state,  corporation,  or  individual 
(§  3358)  instituting  proceedings  under  that  law,  must  allege 
"the  public  use  for  which  the  property  is  required  and  a  concise 
statement  of  the  facts  showing  the  necessity  of  its  acquisition  for 
such  use."     §  3360,  subdiv.  3. 

Property  owners  may  interpose  answers  controverting  any 
material  allegation  of  the  petition  (§  3365),  and  the  court  must 
pass  upon  the  issues  so  raised.     §  3367. 

This  proceeding,  however,  was  not  conunenced  under  that  law, 
but  was  instituted  under  §  4  of  the  rapid  transit  act,  the  pro- 
visions of  which  are  radically  different  That  section  provides, 
in  substance,  and  so  far  as  here  material,  that  the  Public  Serv- 
ice Commission  upon  its  own  motion  or  upon  the  request  of  the 
local  authorities  may  determine  the  necessity  for  a  rapid  transit 
railroad  in  the  localities  covered  by  the  act,  or  for  additions  to 
such  railroad  already  constructed,  and,  after  it  has  determined 
that  such  construction  is  necessary  for  the  public  interest,  "it 
shall  proceed  to  determine  and  establish  the  route  or  routes 
thereof  and  the  general  plan  of  construction."  Laws  of  1891, 
chap.  4,  §  4,  as  amended.  Section  39  of  the  same  act,  as  added 
by  Laws  1894,  chap.  752,  vests  in  the  Commission  power  to 
acquire  by  condemnation  all  rights,  privileges,  franchises,  and 
easements  which,  in  the  opinion  of  the  Commission,  it  shall  be 
necessary  to  acquire. 

Section  43,  which  recites  what  shall  be  contained  in  the  peti- 
tion for  the  condemnation,  provides  simply  that  the  determi- 
nation of  the  Commission  shall  be  set  forth,  together  with  a  de- 
scription of  the  particular  property  sought  to  be  acquired,  and 
§  45  provides  that  upon  the  return  day  of  the  petition  the  court, 
upon  proof  of  the  publication  of  the  notice  required  and  upon  the 
filing  of  the  petition,  shall  make  an  order  appointing  commission- 
ers of  appraisal. 

These  provisions  control  this  proceeding,  and  it  will  be  seen 

therefrom  that  no  provision  is  made  for  a  hearing  of  the  property 

owners  affected  concerning  the  necessity  for  the  proposed  con- 

denmation«  The  determination  of  that  question  at  least  under 
P.U.R.1916C. 
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such  circmnsiances  as  existed  here  is  vested  exclusively  in  the 
Public  Service  Commission,  and  its  action  in  that  regard  cannot 
be  interfered  with  by  the  court  in  the  absence  of  some  statute 
conferring  power  upon  the  court  to  review  it. 

In  the  case  of  People  ex  rel.  Herrick  v.  Smith,  21  N.  Y.  596, 
598,  which  involved  the  laying  out  of  a  highway  by  commission- 
ers. Judge  Denio  said :  "The  necessity  for  appropriating  private 
property  for  the  use  of  the  public  or  of  the  government  is  not 
a  judicial  question.  The  power  resides  in  the  l^slature.  It 
may  be  exercised  by  means  of  a  statute  which  shall  at  once 
designate  the  property  to  he  appropriated  and  the  purpose  of  the 
appropriation;  or  it  may  be  delegated  to  public  oflScers,  or,  as 
it  has  been  repeatedly  held,  to  private  corporations  established 
to  carry  on  enterprises  in  which  the  public  are  interested.  There 
is  no  restraint  upon  the  p6wer,  except  that  requiring  compensa- 
tion to  be  made.  And  where  the  power  is  committed  to  public 
officers,  it  is  a  subject  of  legislative  discretion  to  determine  what 
prudential  regulations  shall  be  established  to  secure  a  discreet 
and  judicious  exercise  of  the  authority/' 

In  Re  Fowler,  53  N".  Y.  60,  62,  where  the  application  was  for 
the  opening  of  a  street,  Judge  Folgey  said : 

"The  necessity  for  an  appropriation  of  lands  by  the  legislature 
in  the  exercise  of  the  right  of  eminent  domain  may  not  be  ques- 
tioned by  the  courts.  And  as  the  legislature  may  delegate  the 
exercise  of  this  power  to  municipalities,  to  boards  of  officers,  and 
to  public  agents,  the  necessity  for  an  appropriation  by  them  may 
not  be  inquired  into  by  the  courts.  If  the  use  to  which  the  lands 
are  to  be  put  is  public,  the  legislature,  or  Ae  instrumentality 
which  it  employs,  is  the  sole  judge  of  the  necessity,  unless  there 
is  provision  otherwise  in  the  enactment.  It  is  said  that  tiiis 
supreme  power  is  qualified  only  by  three  particulars:  The  use 
must  be  public;  compensation  must  be  made;  and  the  amount 
thereof  must  be  ascertained  by  a  jury,  or  by  not  less  than  three 
commissioners,  to  be  appointed  by  a  court  of  record.  .  •  .  So 
that  the  court  at  special  term,  there  being  no  authority  thereto 
given  by  the  statute,  could  not  inquire  into  nor  pass  upon  the 
question  of  whether  there  was  a  necessity  for  the  opening  of  this 
street,  further  than  it  may  be  incidentally  involved  in  the  deter- 
mination of  the  question  of  whether  it  was  to  be  taken  for  a 
public  use.'' 

In  Ee  Deansville  Cemetery  Asso.  66  N.  Y.  569,  572,  2^  Am, 

P.U.R.1916C.  J 
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Rep.  86,  Judge  Rapallo,  in  discussing  the  oases  and  deciding  that 
the  question  whether  the  use  is  a  public  one  or  not  is  a  judicial 
question  which  the  courts  can  in  all  cases  decide,  added:  '^These 
cases  decide  that  where  the  uses  are  in  fact  public,  the  neeessitj 
or  expediency  of  taking  private  property  for  such  uses,  by  the 
exercise  or  the  delegation  of  the  right  of  eminent  domain,  tiie 
instrumentalities  to  be  used,  and  the  extent  to  which  such  right 
shall  be  exercised  or  delegated,  are  questions  to  be  determined 
by  the  legislature,  and  not  by  the  courts." 

In  People  v.  Adirondack  E.  Co.  160  N.  Y.  225,  287,  54  N.  £• 
689,  692,  Judge  Vann,  in  discussing  the  constitutional  right  to 
exercise  the  power  of  eminent  domain,  said :  ^^It  prescribes  no 
method  of  action,  when  the  state  acts  for  itself,  but  marks  out 
certain  boundaries  which  may  not  be  crossed,  even  by  the  state. 
Within  those  boundaries,  the  state,  acting  through  that  depart- 
ment which  exerts  the  legislative  power,  may  proceed  at  will, 
and  the  extent,  method,  and  necessity  of  exercising  the  power 
to  take  private  property  for  public  use  may  not  be  interfered 
with  by  either  of  the  other  departments  of  government.  Garri- 
son V.  New  York,  21  WalL  196,  22  L.  ed.  612.  ...  It  is 
a  compulsory  purchase  by  public  authority,  and  the  individual 
receives  money  in  the  place  of  the  property  taken.  He  has  a 
right  to  his  day  in  coujrt  on  the  question  of  compensation,  but 
he  has  no  right  to  a  day  in  court  on  the  question  of  appropria- 
tion by  the  state,  unless  some  statute  requires  it." 

In  Ke  Buffalo,  189  N.  Y.  163,  81  N.  E.  954,  this  court  held 
that  as  the  city  charter  did  not  require  any  proofs  as  to  neces- 
sity, the  l^slature  had  delegated  that  question  to  the  municipal 
authorities,  and  the  opinion  pointed  out  the  distinction  in  this 
respect  between  the  act  there  in  question  and  the  condemnation 
law. 

[4]  In  like  manner  the  allegation  of  the  answer  to  the  effect 
that  the  action  and  resolution  of  the  Commission  were  not  taken 
or  passed  in  good  faith,  but  that  said  Commission  were  seeking 
to  acquire  the  premises  for  some  ulterior  purpose  different  than 
that  disclosed  in  the  resolution  and  petition,  failed  to  set  forth 
any  triable  objection  to  the  appointment  of  commissioners  and 
the  condemnation  of  the  land. 

In  Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  128  N.  Y.  345, 

14  L.II.A.  481,  28  N.  E.  358,  the  action  was  to  restrain  the 

superintendent  of  public  works  and  contractors  from  clearing 
P.U.R.1916C.    • 
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oat  the  channel  of  Seneca  river  under  an  act  of  the  legislature. 
It  waa  hald  that  the  courts  could  not  pass  upon  the  xootives  or 
propriety  of  the  legislation. 

In  McCabe  v.  New  York,  213  N.  T.  468,  107  N.  E.  1049,  it 
was  held  that  the  courts  could  not  inquire  into  the  motives 
actuating  the  board  of  estimate  and  apportionment  in  ordering  a 
change  of  the  map  of  streets  by  the  discontinuance  of  certain 
streets.  The  same  principles  as  have  been  held  applicable  to  acts 
of  the  legislature  were  held  to  apply  to  municipal  authorities; 
and  it  was  held  that  the  courts  must  assume  that  the  officers  acted 
in  good  faith,  and  their  action,  whether  wise  or  otherwise,  could 
not  be  interfered  with.  The  courts  cannot  say  that  the  professed 
motives  of  their  action  were  not  the  real  ones. 

In  2  Lewis  on  Eminent  Domain,  3d  ed.  §  606,  it  »  said: 
'^Whether  it  may  be  shown  by  way  of  defense  that  the  proceed- 
ings are  not  instituted  in  good  faith  for  the  purpose  alleged  in 
the  petition,  but  for  some  ulterior  purpose,  for  which  the  peti- 
tioner could  not  condemn,  admits  of  some  doubt.  If  the  petition 
or  instrument  of  appropriation  shows  that  the  property  is  wanted 
for  a  purpose  which  is  a  public  use  within  the  Constitution  and 
for  a  purpose  within  the  statute  conferring  authority,  it  would 
seem  the  better  rule  that  any  inquiry  into  the  secret  purposes  or 
intentions  of  the  appropriator  should  be  precluded.'' 

Therefore  I  think  that  the  order  appealed  from  should  be 
affirmed,  with  costs. 

Willard  Bartlett,  Ch.  J. : 

I  dissent.  I  think  that  the  answer  alleged  in  substance  that 
the  property  was  sought  to  be  condemned  in  bad  faith  for  a 
use  which  was  not  la  public  use,  and  that  the  appellant  was  en- 
titled to  have  this  issue  tried.  Though  proper  in  form,  the 
action  of  a  body  exercising  the  delegated  power  of  eminent  do- 
main or  even  taxation  may  be  so  arbitrary  as  to  authorize  the 
interference  of  the  judiciary.  See  Myles  Salt  Co.  v.  Iberia  & 
St  M.  Drainage  Dist.  239  TJ.  S.  478,  60  L.  ed.  — ,  36  Sup.  Ct. 
Eep.  204,  decided  by  the  Supreme  Court  of  the  United  States 
on  January  10,  1916. 

Chase,  Collin,  Cardozo,  Seabury,  and  Pound,  JJ.,  concur  with 
Hiscock,  J.     Willard  Bartlett,  Ch.  J.^  dissents  in  memorandum. 

Order  affirmed. 
P.U.R.19i6C. 
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KKW  YORK  PUBIilC  SSRTICE  COMMISSION,  SECOm>  DISTRICT. 

INHABITANTS  OF  HUNTINGTON  VILLAGE 

V. 

LONG  ISLAND  EAILROAD  COMPANY. 

[Case  No.  5407.] 

Service --•  Street  railway  ^  Discontinuance  of  freight  service  ^  Effect 
of  stoch  ovmership  hy  steam  railroad, 

1.  That  a  majority  of  the  stock  of  a  passenger  street  railway  is 
owned  by  a  steam  railroad  is  of  no  consequence  in  passing  upon  the 
right  of  the  passenger  railway  to  discontinue  the  practice  of  carrying 
freight  at  a  loss. 

Service '^  Street  railways  ^  Discontinuance  of  freight  service  ^  Oper^ 
ation  at  a  loss. 

2.  A  passenger  street  railway  was  permitted  to  discontinue  tiie 
practice  of  carrying  freight  at  a  loss  where  the  freight  equipment  waa 
worn  out  and  would  have  to  be  replaced  if  service  were  to  continue. 

[March  21,  1916.] 

C!oMPLAiNT  against  the  discontinuance  of  freight  servioe  by 
passenger  street  railway  in  Huntington  village;  dismissed. 

[1,  2]  Emmet,  Commissioner :  Huntington  village  is  situated 
some  2  miles  to  the  north  of  Huntington  station,  which  is  on  the 
Wading  river  branch  of  the  Long  Island  Railroad.  The  Hunt- 
ington Railroad  Company  runs  from  Huntington  station,  through 
the  village,  to  a  point  on  Long  Island  Sound,  within  the  limits 
of  the  town  of  Huntington.  Originally,  it  was  a  small  horse^jar 
line,  built  to  carry  passengers,  not  freight.  Later  the  Long  Is- 
land Railroad  acquired  control  of  the  property  and  electrified  it 
Since  then  the  line  has  been  operated  as  an  ordinary  passenger- 
carrying  street  railway,  although  for  some  years  past  the  rail- 
road has  been  carrying  freight  and  packages,  in  less  than  car- 
load lots,  from  the  station  to  the  village,  at  a  charge  of  2  cents 
per  hundred  pounds.  In  handling  this  business  the  old  car  bam 
in  the  village  was  used  as  a  freight  station,  for  the  convenience 
of  the  local  merchants.  Since  1912  the  trolley  company's  receipts 
from  its  freight  business  have  been  steadily  dwindling.  In  Sep- 
tember, 1915,  the  total  freight  receipts,  according  to  company 
figures,  amounted  to  but  $37.77. 

P.UJ1.1916C. 
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The  old  car  bam  was  de«troyed  by  fire  last  year,  and  the  Long 
Island  Railroad  was  compelled  to  construct  a  new  freight  house 
immediately.  Conditions  had  changed  in  and  about  Huntington 
since  the  inauguration  of  freight  service  by  the  trolley,  and  after 
the  destruction  of  the  old  freight  building  it  seemed  wise  to  the 
managers  of  the  company  to  establish  their  permanent  freight 
house  in  the  neighborhood  of  the  Huntington  passenger  station, 
where  five  years  ago  there  had  been  but  few  houses,  but  where  a 
considerable  development  has  since  taken  place.  The  continu- 
ance of  service  in  the  village  meant  an  outlay  of  at  least  six*  or 
seven  thousand  dollars  for  new  rolling  stock,  besides  a  further 
investment  in  the  electrificaticm  of  a  short  strip  of  new  trackage 
which  would  have  to  be  laid.  Several  of  the  local  merchants 
whose  business  had  been  relied  upon  when  the  service  was  first 
established  had  become  interested  in  a  stean;iboat  line  running 
between  New  York  and  Himtington,  in  competition  "^th  the  rail- 
road,— a  venture  which  they  have  very  recently  announced,  how- 
ever, that  they  are  about  to  discontinue.  The  Huntington  Rail- 
road haB  been  steadily  losing  money.  Taking  all  these  matters 
into  account  the  Long  Island  Railroad  in  October,  1915,  decided 
definitely  to  discontinue  freight  deliveries  by  trolley  to  Hunting- 
ton. Before  actually  taking  the  step  a  canvass  was  made  for  the 
purpose  of  ascertaining  what  the  local  feeling  would  be  if  this 
were  done,  and  we  are  informed  that  no  serious  objection  was 
then  raised  to  the  plan  which  the  company  had  in  mind. 

Nevertheless  the  present  complaint  (in  which  several  of  the 
local  merchants  interested  in  the  steamboat  line  hereinbefore 
mentioned  have  joined)  asks  that  an  order  be  entered  directing 
the  Long  Island  Railroad  Company  to  forthwith  re-establish  its 
freight  service  to  Huntington  village  by  trolley,  at  the  old  rates. 
We  doubt  the  propriety  of  our  making  such  an  order.  Notwith- 
standing the  Long  Island  Railroad's  ownership  of  a  majority  of 
the  capital  stock  of  the  Huntington  Railroad  Company,  it  ap- 
pears to  us  that  we  are  dealing  here,  not  primarily  with  a  steam 
railroad  which  has  well-recognized  obligations  to  the  public  in 
respect  to  freight  transportation,  but  with  a  street  railroad  organ- 
ized primarily  as  a  passenger  carrier,  whose  duties  in  respect  to 
freight  transportation  are  at  least  of  a  secondary  and  subordi- 
nate character.  The  chance  circumstance  that  at  a  particular  mo- 
P.U.R.1916C. 
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ment  a  trolley  road  happens  to  be  owned  by  a  steam  railroad — a 
fact  which  may  be  changed  at  any  time  by  a  sale  of  the  railroad's 
stock  to  someone  else — ^has  never,  so  far  as  we  know,  been  re- 
garded by  regulatory  bodies  as  altering  materially  the  l^al 
status  of  a  trolley  company  thus  owned,  or  as  affecting  any  par- 
ticular change  in  the  obligations  under  which  trolley  lines,  by 
whomsoever  owned,  stand  toward  the  public.  Such  a  trolley 
company  as  we  are  dealing  with  here,  even  though  owned  by  a 
steam  railroad^  remains  a  trolley  company  still.  It  does  not, 
through  the  shifting  ownership  of  its  stock,  lose  its  identity  and 
character  as  a  street  railroad  and  become,  from  the  legal  and 
regulatory  point  of  view,  a  mere  spur  or  extension  of  the  steam 
railroad  which  happens  temporarily  to  control  it.  It  is  true  that 
for  some  years  the  Long  Island  Kailroad  has  made  a  serious  effort 
to  develop  a  small  local  freight  business  in  connection  with  its 
Huntington  trolley  road,  but  the  conditions  under  which  the 
experiment  was  tried  have  changed  greatly,  and  the  venture  was 
never  a  profitable  one.  The  establishment  of  rival  motor-bus 
routes  over  the  newly  constructed  state  highway  from  the  station 
to  the  village  has  relieved  the  trolley  company  of  some  of  the 
responsibilities  it  was  imder  when  it  supplied  the  only  transpor- 
tation facilities  there  were  between  these  points.  The  establish- 
ment of  the  boat  line  to  ITew  York  city  had  its  effect,  too,  upon 
the  volume  of  business  upon  which  the  trolley  could  depaid. 
The  freight  equipment  of  the  trolley  line  has  at  length  become 
worn  out  and  worthless,  and  would  all  have  to  be  replaced  if  the 
service  were  to  continue.  Under  all  the  circumstances,  it  does 
not  seem  unreasonable  that  the  owners  of  the  Himtington  Rail- 
road should  have  given  careful  consideration  to  these  matters 
when  they  were  deciding  whether  a  trolley  freight  service  be- 
tween the  railroad  station  and  Huntington  village  should  be 
maintained. 

It  is,  of  course,  a  matter  of  regret  that  the  experiment  of  carry- 
ing freight  into  Huntington  village  by  trolley  should  have  re- 
sulted as  it  has.  That  it  may  subsequently  be  found  practicable 
to  resume  some  sort  of  freight  service  in  Huntington  village  is  a 
hope  which  the  Commission  shares  with  the  residents  of  that 
community.     But  there  is  a  vast  difference  between  expressing 

such  a  hope  and  actually  ordering  a  trolley  line  which  is  now  los- 
1P.XJ.R.1916C. 
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ing  money  in  its  r^ular  passenger  business  to  continue  to  engage 
in  an  enterprise  with  which  it  has  no  natural  kinship^  and  which 
experience  has  demonstrated  to  be  unprofitable.  Thus  to  dispose 
of  this  case  would,  it  seems  to  us,  be  to  push  the  principle  of  state 
regulation  of  street  railroad  companies  far  beyond  what  we  un- 
derstand was  intended  at  the  time  our  present  Public  Service  law 
was  passed. 

Unquestionably,  both  the  Huntington  trolley  line  and  the  Long 
Island  Railroad  must,  from  time  to  time,  perform  certain  serv- 
ices for  the  public  at  financial  loss  to  themselves.  We  think 
there  can  be  no  doubt  whatever  upon  that  point.  But  the  carry- 
ing of  freight  at  a  loss  does  not  seem  to  us  to  be  the  kind  of  an 
obligation  which  should  be  enforced  by  orders  of  this  Commis- 
sion against  a  trolley  road  like  the  one  in  Huntington,  in  the  face 
of  proof  that  the  road  is  weak  financially,  and  that  the  business 
which  it  is  sought  to  compel  it  to  continue  is  very  unprofitable  to 
it.  In  this  connection  it  is  to  be  observed  that  when  the  owners 
of  the  steamboat  line  between  Huntington  and  New  York  found 
their  venture  \mprofitable  they  had  no  hesitation  whatever  in 
discontinuing  it,  without  any  particular  regard,  so  far  as  we 
have  been  able  to  learn,  to  the  effect  which  such  discontinuance 
might  have  upon  people  who  had  been  using  these  boats  more 
or  less  habitually  during  the  summer  months  in  going  between 
New  York  city  and  their  Long  Island  homes.  This  Commission, 
of  course,  has  no  control  over  the  way  the  steamboat  line  shall 
be  managed,  and  it  does  not  now  suggest  that  it  should  have.  It 
is  worthy  of  note,  however,  that  the  fimdamental  reason  for 
abandoning  service  was  the  same  in  both  cases.  The  natural  ar- 
guments against  such  abandonment  were  the  same  also.  In  both 
cases  a  certain  number  of  people  were  more  or  less  seriously  in- 
convenienced by  the  discontinuance  of  transportation.  In  both 
cases  the  companies  were  losing  money.  Several  of  the  same  peo- 
ple who  showed  little  hesitation  about  discontinuing  their  boat 
line  from  New  York  to  Huntington  when  it  was  found  to  be 
unprofitable  are  before  us  here  as  complainants  against  the  dis- 
continuance of  the  trolley  service.  Is  it  unreasonable  that  this 
Commission  should  take  that  circumstance  somewhat  into  account 
in  determining  whether  the  relief  asked  by  the  complainants  in 
the  present  proceeding  should  be  granted?  By  tteir  action  in 
P.U.R.1916C. 
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regard  to  the  steamboat  line  they  have  furnished  us  with  au- 
thentic and  reliable  information  as  to  what  they  themselves  think 
are  reasonable  grounds  for  a  transportation  company  to  act  upon 
in  discontinuing  service  upon  which,  a  portion  of  the  public  has 
grown  to  rely.  The  only  difference  between  the  two  cases  is  that 
the  boat  line  was  a  so-called  "independent"  venture,  whereas  the 
Long  Island  Railroad  happens  at  present  to  own  a  controlling 
interest  in  the  stock  of  the  trolley  company.  For  the  reasons 
already  given,  we  do  not  think  that  this  last-mentioned  fact  ma- 
terially affects  the  question  as  to  what  the  Himtington  Railmad — 
a  local,  passenger-carrying  street  railway — can  reasonably  be  ex- 
l^ected  to  do  in  the  matter  of  carrying  freight  at  a  loss.  We  feel 
that  it  would  be  an  improper  exercise  of  power  upon  the  part  of 
the  Commission  to  grant  the  relief  which  complainants  have  asked 
for  in  this  case. 


PENNSYIiVANIA  PUBMO  SERVICE  COMMISSION. 

BE  PITTSBUEGH,  HARMONY,  BUTLER,  4  KEW  CASTLB 
RAILWAY  COMPANY  et  al. 

[Facility  Crossing  Docket  No.  7,  1916.1 

Wires  and  cables -— Commissions -^  Electricity  ^^  Charter   limitations 
^Use. 

The  Pennsylvania  Commission  is  not  precluded  from  authorizing 
a  water-power  company  which  is  generating  a  portion  ol  its  power  from 
steam  and  purchasing  current  from  others,  contrary  to  its  charter 
limitations,  to  construct  an  electric  transmission  line  over  a  railway, 
merely  because  the  crossing  may  be  used  in  further  violation  of  its 
charter,  where  it  is  not  shown  that  the  crossing  is  sought  for  other 
than  legitimate  water-power  business  or  that  it  will  be  used  unlaw- 
fully. 

[February  7,  1916.] 

Petition  of  the  Pennsylvania  Power  Company  for  permission 
to  construct  an  electric  transmission  line  over  the  tracks  of  the 
Pittsburgh,  Harmony,  Butler,  &  New  Castle  Railway  Company 
in  the  Borough  of  Elwood  City ;  granted  upon  condition  that  the 
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crossing  will  be  used  in  and  about  such  business  of  the  applicant 
as  is  consistent  with  its  franchise  and  authorized  by  law. 

Appearances ;  Frederick  W.  Fleitz  and  Ealph  J.  Baker  for 
applicant;  Walter  Lyon  and  J.  Norman  Martin  for  protestant 

By  the  Commission:  The  proposed  crossing  in  this  case  ia 
not  objected  to  by  the  Pittsburgh,  Harmony,  Butler,  &  New  Cas- 
tle Railway  Company  on  the  score  of  public  safety,  nor  by  reason 
of  any  inconvenience  to  the  public  being  occasioned  by  the  nature 
and  character  of  the  crossing  in  the  way  and  maimer  in  which  it 
is  proposed  to  construct  it.  Said  railway  company  protests 
against  the  approval  of  the  crossing  upon  the  ground  that  the 
Pennsylvania  Power  Company,  being  a  water-power  company  in- 
corporated under  the  act  of  1874,  has  no  right  under  the  law  of 
the  ccmmionwealth  to  furnish  electricity  for  light,  heat,  and 
power,  except  such  as  is  generated  by  means  of  water  power, 
and  that,  notwithstanding  this  fact,  said  company  is  now  furnish- 
ing a  considerable  portion  of  its  electric  current  either  generated 
at  its  steam-power  plant  or  purchased  by  it  from  a  plant  operated 
by  another  o(»npany  at  LoweUville,  Ohio;,  and  this,  the  protestant 
contends,  is  such  a  violation  of  law  on  the  part  of  the  applicant 
company  as  to  preclude  the  propriety  of  the  Commission's  approv- 
al of  the  construction  of  the  proposed  crossing  which  may  be  used 
by  the  applicant  in  further  violation  of  its  charter.  Some  testi- 
mony tending  to  show  the  illegality  of  the  applicant  water-po^er 
company's  operations  as  alleged  was  introduced  by  the  protestant 
at  the  hearing,  but  it  does  not  appear  that  the  approval  of  the 
proposed  crossing  in  this  case  is  sought  as  a  means  of  carrying  on 
business  other  than  its  legitimate  water-power  business,  or  that  if 
approved,  the  crossing  will  be  used  by  said  company  unlawfully. 

In  these  circumstances  we  do  not  think  that  the  approval  of 
the  construction  of  the  crossing,  the  nature  and  character  of  which 
as  such  is  not  objected  to,  should  be  withheld.  The  approval  will, 
therefore,  be  granted,  subject,  however,  as  of  course,  to  the  con- 
dition that  the  crossing  will  be  used  in  and  about  such  business  of 
the  applicant  company  as  is  consistent  with  its  franchises  and 

authorized  by  law.    An  order  will  be  entered  accordingly. 
P.U.R.1916C. 


Digitized  by 


Google 


5aa  ANNOTATION. 

Note. — ^Wires  and  cables. 
In  general. 

The  Commissions  have  passed  upon  questions  dealing  with  wires 
and  cables  in  the  following  eases : 

In  Ee  Connecticut  Co.  Docket  No.  1676,  Nov.  1,  1915,  the  Con- 
necticut Commission  approved  the  construction  and  method  of  con- 
struction of  an  electric  transmission  line  in  the  towns  of  Norwich, 
Montville,  and  Waterford. 

In  Ee  Brownell  &  Co.  Docket  No.  1839,  March  6,  1916,  the  Con- 
necticut Commission  approved  the  proposed  method  of  construction 
of  an  electric  transmission  line  in  the  town  of  East  Haddam. 

in  Re  Central  Illinois  Light  Co.  No.  4268,  Jan.  6,  1916,  the  Illi- 
nois Commission  denied  an  application  for  permission  to  remove 
four  transformers  which  were  installed  temporarily  in  high-voltage 
transmission  lines  for  the  purpose  of  mitigating  inductive  disturb- 
ances developed  in  many  telephone  circuits  in  proximity  to  such  lines, 
and  which  interfered  with  the  operation  of  the  transmission  lines, 
until  such  time  as  the  inductive  disturbances  in  adjac^it  telephone 
circuits  was  remedied  by  other  more  satisfactory  means.  The  com- 
pany was  ordered  to  take  adequate  and  proper  steps  to  remove  such 
disturbances  at  its  own  expense,  and  prevent  their  recurrence  by  other 
means  than  existing  transformers,  where,  although  a  remedy  might 
be  extremely  expensive,  it  was  feasible  and  the  telephone  circuit  had 
priority. 

On  Feb.  3,  1916,  the  foregoing  order  was  amended  by  striking  out 
the  paragraph  in  reference  to  the  method  to  be  employed,  it  appear- 
ing that  the  use  of  automatic  regulators  upon  the  existing  transform- 
ers will  produce  satisfactory  results. 

In  Morenci  v.  Toledo  &  W.  R.  Co.  D-979,  Jan.  4,  1916,  the  Michi- 
gan Commission  ordered  the  erection  of  a  new  pole  line  to  be 
equipped  with  new  cross-arms  and  insulators  to  carry  a  high-power 
transmission  line  in  the  village  of  Morenci ;  new  wires  to  be  supplied 
therefor  and  line  erected  above  all  telephone  wires,  where  the  exist- 
ing wires  were  a  constant  menace  to  public  safety. 

In  Re  Connecticut  River  Transmission  Co.  Nov.  10,  1915,  the 
Massachusetts  Board  of  Gas  &  Electric  Light  Commissioners,  pur- 
suant to  §  132  of  chapter  742  of  the  Acts  of  1914,  approved  regula- 
tions and  restrictions  for  the  construction  of  an  electric  transmission 
line  imposed  by  the  town  of  Townsend  in  its  grant  of  location  for 
such  construction. 

In  Re  Erickson,  Application  No.  2682,  March  25,  1916,  the  Ne- 
braska Commission  approved  the  construction  of  an  electric  trans- 
itaission  line  across  the  Chicago,  Burlington,  &  Quincy  Railroad 
tracks  at  Funk,  in  accordance  with  the  provisions  of  house  roll  No. 
217,  passed  by  the  legislature  of  1915. 
P.U.R.1916C. 
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In  Ludlum  v.  Nagsau  light  &  P.  Co.  Case  No.  4630^  Aug.  12, 
1916,  the  New  York  Commission,  Second  District,  held  that  it  had 
no  authority  to  compel  a  lighting  company  to  abandon  the  right 
which  it  claimed  under  its  franchise  to  erect  poles  or  to  compel  it  to 
string  its  wires  on  the  poles  of  another  company,  and  dismissed  an 
application  for  an  order  directing  the  company  to  string  its  wires 
upon  the  poles  of  another  company  in  order  to  carry  out  a  contract 
to  provide  electricity  for  street  lighting  to  the  community. 

In  Fairfax  v.  Vermont  Power  &  Mfg.  Co.  No.  360,  Dec  18,  1915, 
the  Vermont  Commission  ordered  the  removal  of  a  primary  high- 
power  transmission  line  within  a  reasonable  time  where  its  proximity 
to  telephone  and  electric  lines  produced  an  unsafe,  dangerous,  and 
hazardous  condition,  and  the  location  of  a  high-voltage  system,  as 
constructed,  was  unsafe,  dangerous,  and  hazardous  to  the  public. 

Authorizations  of  railroad  way  and  telephone  crossings. 

The  Illinois  Commission  authorized  the  construction  of  wires  and 
cables  across  railroad  rights  of  way  and  telephone  lines  in  the  follow- 
ing cases: 

Re  Nashville  Electric  Light  Co.  No.  4295,  Nov.  3,  1915,  trans- 
mission line  across  Louisville  &  Nashville  Railroad. 

Re  Des  Plaines  Teleph.  Co.  No.  E-311,  Nov.  3, 1915,  telephone  line 
across  Milwaukee,  St.  Paul,  &  Sault  Ste.  Marie  Railway. 

Re  Crescent  Telephone  Co.  No.  E-315,  Nov.  3,  1915,  telephone 
conduit  underneath  Chicago,  Burlington,  &  Quincy  Railroad. 

Re  Illinois  Northern  Utilities  Co.  No.  4292,  Nov.  3,  1915,  trans- 
mission line  across  Illinois  Central  Railroad. 

Re  Stronghurst  Teleph.  Co.  No.  E-305,  Nov.  3,  1915,  telephone 
lines  across  Chicago,  Burlington,  &  Quincy  railroad. 

Re  Wright  Bros.  Light  &  P.  Co.  Case  No.  4332,  Nov.  18,  1915, 
distribution  wires  across  Toledo,  St.  Louis,  &  Western  Railroad  and 
Illinois  Central  Railway. 

Re  Mississippi  Power  Co.  No.  4293,  Dec.  2, 1915,  transmission  line 
over  telephone  lines  of  the  McCall  Telephone  Co.  between  Hamilton 
and  Carthage. 

Re  Mississippi  River  Power  Co.  No.  4294,  Dec.  2,  1915,  transmis- 
sion line  over  various  telephone  lines  between  SEamilton  and  Car- 
thage. 

Re  Mississippi  River  Power  Co.  No.  4290,  Dec.  2,  1915,  electric 
transmission  line  across  the  Toledo,  Peoria,  &  Western  Railroad. 

Re  Elizabeth  Light  &  P.  Co,  No.  4339,  Dec.  2,  1915,  transmission 
line  over  the  tracks  of  the  Chicago  Great  Western  Railroad  between 
Hanover  and  Elizabeth. 

Re  Nashville  Electric  Light  Co.  No,  4383,  Dec.  2,  1915,  trans- 
P.U.R.1916C.  36 
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mission  line  over  the  tracks  of  the  Illinois  Southern  Railway  at  Nash- 
ville. 

Re  New  Holland  Light  &  P.  Co.  No.  4408,  Dec.  16,  1915,  electric 
transmission  line  over  the  Chicago  &  Northwestern  Railway  near 
Luther. 

Re  New  Holland  Light  &  P.  Co.  No.  4387,  Dec.  16,  1915,  electric 
transmission  line  over  the  Chicago  &  Alton  Railroad  near  New  Hol- 
land. 

Re  Wright  Bros.  Light  &  P.  Co.  Supplemental  Order  No.  4332, 
Dec.  16,  1915,  secondary  transmission  wires  across  the  Illinois  Cen- 
tral Railroad  at  Ramsey. 

Re  Washburn  Heat,  Light  &  P.  Co.  No.  4013,  Jan.  13^  1916,  elec- 
tric transmission  line  over  the  Chicago  &  Alton  Railroad  near  Wash- 
burn. 

Re  Washburn  Heat,  Light  &  P.  Co.  No.  4011,  Jan.  13,  1916, 
electric  distribution  line  over  the  Atchison,  Topeka,  &  Sante  F6 
Railroad  at  Wilbem. 

Re  Central  Illinois  Light  Co.  No.  4603,  Jan.  13,  1916,  electric 
transmission  line  across  the  Chicago,  Burlington,  &  Quincy  Railroad 
in  Farmington. 

Re  Curtis  Mill.  Co.  C-938,  Jan.  19,  1916,  a  distribution  line  over 
the  Mobile  &  Ohio  Railroad  at  Alto  Pass. 

Re  Springfield  Gas  &  E.  Co.  No.  3875,  Jan.  19,  1916,  electric 
transmission  line  across  the  Baltimore  &  Ohio  Southwestern  Rail- 
road in  Rochester. 

Re  Central  Illinois  Light  Co.  No.  3795,  Jan.  19,  1916,  electric 
transmission  line  across  the  St.  Louis  Railroad  near  Farmington. 

Re  New  Holland  Light  &  P.  Co.  Case  No.  4501,  Jan.  19,  1916,  an 
electric  transmission  line  over  the  Illinois  Central  Railroad  at  New 
Holland. 

Re  Central  Illinois  Light  Co.  Case  No.  4529,  Jan.  27,  1916, 
distribution  circuits  over  the  Chicago,  Burlington,  &  Quincy  Rail- 
road in  Maquon. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  C-932,  Feb.  3,  1916, 
electric  transmission  line  across  Vandalia  Railroad  at  three  places 
near  Collinsville. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  C-953,  Feb.  15,  1916, 
electric  transmission  line  over  the  Baltimore  &  Ohio  Southwestern 
Railroad  at  Carbon. 

Re  Madison  County  Light  &  P.  Co.  Case  No.  4404,  Feb.  17, 
1916,  transmission  line  over  the  right  of  way  of  the  Cleveland,  Cin- 
cinnati, Chicago,  &  St.  Louis  Railway,  in  East  Alton. 

Re  Madison  County  Light  &  P.  Co.  Case  No.  4403,  Feb.  17,  1916, 
electric  transmission  line  over  Chicago,  Burlington,  &  Quincy  Rail- 
road at  East  Alton. 

Re  Crescent  Teleph.  Co.  Case  No.  E-388,  Feb.  17,  1916,  telephone 
P.U.R.1916C. 
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lines  under  the  Chicago,  Burlington,  &  Quincy  Railroad  at  various 
points  in  Eock  Island  and  Whiteside  counties,  in  place  of  the  over- 
head crossings  now  constructed. 

Kankakee  &  XJ.  Traction  Co.  v.  Illinois  C.  R.  Co.  No.  4603,  Feb. 
24,  1916,  electric  transmission  line  over  the  Illinois  Central  Rail- 
road at  Paxton. 

Re  Byron  Electric  Light  &  P.  Co.  Case  No.  4596,  March  23, 1916, 
an  electric  transmission  line  over  the  Chicago,  Milwaukee,  &  St.  Paul 
Railroad  and  Chicago  Great  Western  Railroad  in  Byron. 

Construction,  maintenance,  and  crossing  contracts. 

The  Illinois  Commission  approved  contracts  for  the  construction 
and  maintenance  of  wires  and  cables  along  and  across  railroad  rights 
of  way,  bridges,  and  other  property  in  the  following  cases : 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  E-314,  Nov.  3,  1915,  agreement 
with  WoodhuU  Mutual  Telephone  Company  for  telephone-wire  cross- 
ing. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  E-320,  Nov.  3,  1915,  agreement 
with  Chicago  Telephone  Company  for  telephone-conduit  crossing. 

Re  Chicago,  M.  &  St.  P.  R.  Co.  E-332,  Dec.  2,  1915,  agreement 
with  the  state  board  of  administration  for  an  electric  transmission 
line  across  railroad. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-328,  Dec.  2,  1915,  agree- 
ment with  the  LeRoy  Electric  Light,  Power,  &  Heating  Company  for 
a  power,  line  along  railroad  right  of  way. 

Re  Lake  Erie  &  W.  R.  Co.  E-352,  Dec.  16,  1915,  agreement  with 
the  Rankin  Electric  Company  for  an  electric  transmission  line  along 
railroad  right  of  way  at  Rankin. 

Re  Cleveland,  C.  C.  &  St.  R.  Co.  E-344,  Dec.  16,  1915,  agreement 
with  the  Central  Illinois  Public  Service  Company  for  an  electric 
transmission  line  upon  and  along  the  railroad  right  of  way  between 
Charleston  and  Embarass. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  E-370,  Jan.  19,  1916,  agreement 
with  the  Stark  County  Power  Company  regarding  wires  crossing  over 
the  right  of  way  between  Wyoming  and  Castleton. 

Re  Lake  Erie  &  W.  R.  Co.  No.  E-368,  Jan.  19, 1916,  agreement  for 
transmission  line  on  railroad  right  of  way  between  Saybrook  and 
Arrowsmith. 

Re  Cleveland,  C.  C.  &  St.  L.  R.  Co.  E-374,  Jan.  20,  1916,  agree- 
ment  with  Central  Illinois  Public  Service  Company  for  electric  trans- 
mission lines  along  and  across  railroad  right  of  way  at  Tower  Hill. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  E-392,  Feb.  17,  1916,  agreement 
with  Pl3rmouth  Mutual  Telephone  Company  for  telephone  wires  un- 
der right  of  way  at  Colmar. 

Re  Chicago,  B.  &  Q.  R.  Co.  No.  E-390,  Feb.  17,  1916,  agreement 
P.U.R.1916C. 
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with  the  Interstate  Independent  Telephone  &  Telegraph  Company 
for  telephone  wires  under  tracks  at  Naperville. 

Be  Chicago,  B.  &  Q.  B.  Co.  Case  No.  E-389,  Feb.  17,  1916,  agree- 
ment  with  the  Galesbnrg  Eailway,  Lighting,  &  Power  Company  for 
poles  and  wires  on  right  of  way  at  Galesbnrg. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  E-376,  Feb.  2,  1916,  agreement 
with  Chicago  Telephone  Company  for  a  3-inch  conduit  in  Chicago 
across  right  of  way. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  E-382,  Feb.  2,  1916,  agreement 
with  Chicago  Telephone  Company  for  telephone  poles  across  spur 
track  at  Long  Lake. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  No.  E-411,  March  10, 1916,  agree- 
ment with  La  Salle  County  Carbon  Coal  Company  for  telephone 
wires  on  poles  owned  by  the  railroad  between  Oglesby  and  Cedar 
Point. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  E-412,  March  10,  1916,  agreement 
with  Polo  Mutual  Telephone  Company  for  telephone  conduit  across 
railroads  near  Maryland. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  No.  E-414,  March  10,  1916, 
agreement  with  Commonwealth  Edision  Company  for  wires  over 
railroads  in  Chicago. 

Be  Chicago,  M.  &  St.  P.  B.  Co.  No.  E-410,  March  10, 1916,  agree- 
ment with  Berry  Coal  Company  for  telephone  wires  on  the  poles  of 
the  railroad  between  Oglesby  and  Granville. 

Be  Illinois  Central  Electric  Co.  No.  E-409,  March  10, 1916,  agree- 
ment with  Illinois  Central  Bailroad  Company  for  electric  light  wires 
across  railroad  lands  and  tracks  at  Creana. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  E-408,  March  10, 1916,  agreement 
with  Illinois  Telephone  Company  for  a  telephone  conduit  across  the 
railroad  near  Sheridan. 

Be  Mobile  &  Ohio  B.  Co.  E-393,  March  10,  1916,  agreement  with 
A.  J.  Wright  for  a  telephone  line  under  railroad  near  Ava, 

Be  Central  Illinois  Electric  Co.  E-395,  March  10,  1916,  agree- 
ment with  Illinois  Central  Bailroad  Company  for  electric  light  and 
telephone  wires  over  tracks  at  Argenta. 

Be  Chicago,  B.  &  Q.  B.  Co.  No.  B-415,  March  10,  1916,  agree- 
ment with  W.  Hampson  and  F.  Harkins  for  telephone  conduits 
across  railroads  at  Ticona. 

Be  Central  Illinois  Electric  Co.  E-398,  March  10,  1916,  order 
approving  agreement  with  W.  E.  Surface  for  a  telephone  line  along 
his  land. 

Be  Keokuk  Electric  Co.  E-394,  March  10,  1916,  agreement  with 

Hamilton  Bridge  Company  for  the  installaticm  of  fixtures,  polea^ 

wires,  and  attachments  upon  a  bridge  at  Hamilton. 

Be  Tri  County  Light  &  P.  Co.  Case  No.  4745,  March  16,  1916, 
P.U.R.1916C. 
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agreement  for  an  electric  transmission  line  across  the  Chicago, 
Burlington,  &  Quincy  Eailroad  Company  at  Aledo. 

Cleveland,  C.  C.  &  St.  L.  E.  Co.  E-430,  March  16,  1916,  agree- 
ment with  the  Public  Serrice  Company  of  Northern  Illinois  for 
guy  wires  and  anchors  on  right  of  way  in  Aroma. 

Re  Saline  Valley  E.  Co.  E-421,  March  22,  1916,  agreement  with 
the  Central  Illinois  Public  Service  Company  for  a  transmission  line 
along  right  of  way  at  Harrisburg. 

Ee  Cleveland,  C.  C.  &  St.  L.  E.  Co.  No.  E-423,  March  22,  1916, 
agreement  with  the  St.  Prancisville  Municipal  Light  Plant  covering 
wire  crossing  at  St.  Prancisville. 

Ee  Chicago,  B.  &  Q.  E.  Co.  No.  E-424,  March  22,  1916,  agree- 
ment with  the  Farmers  Telephone  Company  covering  telephone  wire 
crossings  near  Yates  City. 


TEXAS  COURT  OP  CIVIIi  APPEALS. 

AUTO  TEANSIT  COMPANY  et  aL 

v. 

CITY  OP  POET  WOETH  et  al. 

[No.  8304.] 

(—  Tex.  Civ.  App.  — ,  182  S.  W.  685.) 

Injunction '-' Criminal  proceedings  —  Enforcement  of  jitney  ordi^ 
nance. 

1.  Injunction  will  lie  in  a  proper  case  to  prevent  the  threatened 
enforcement  of  a  criminal  jitney  ordinance,  where  its  validity  is  in- 
volved. 

Courts  —  Jurisdiction  —  Enjoining  enforcement   of  criminal   ordi" 
nance, 

2.  Although  a  court  is  of  exclusive  civil  jurisdiction,  it  may  in- 
quire into  the  validity  of  a  criminal  jitney  ordinance  and  restrain  an 
enforcement  which  will  destroy  property  rights. 

Constitutional  law '^Jitney  regulation '-' Equal  rights. 

3.  An  ordinance  requiring  a  license  fee  of  $10  for  jitneys,  while 
taxicabs  and  other  rent  cars  pay  only  $3,  and  a  street  railway  pays 
nothing,  and  that  requires  the  execution  of  a  bond  to  pay  damages 
arising  from  wrongful  operation,  while  none  is  required  of  taxicabs, 
other  rent  cars,  and  the  street  railway,  is  not  obnoxious  to  a  constitu- 
tional guaranty  of  equal  rights. 

Constitutional  law  ^Jitney  regulation --^  Class  legislation. 

4.  Jitneys  may  be  separated  from  taxicabs,  other  rent  cars,  and 
street  railways  for  the  purpose  of  municipal  regulation. 
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Constitutional  law -^Jitney  regulation'^  I  mpaimtent  of  contract  oh* 
ligation  —  Licenses, 

5.  A  jitney  ordinance  increasing  a  license  fee  over  that  paid  by 
operators  under  a  prior  ordinance  does  not  unconstitutionally  impair 
the  obligation  of  a  contract,  particularly  where  the'nefw  ordinance  pro- 
vides for  a  new  license  for  the  unexpired  term  or  the  refunding  of  the 
fee  for  such  term. 

Constitutional  law -^Jitney  regulation  ^^  Adequate  compensation, 

6.  A  jitney  ordinance  requiring  a  license,  a  fee  of  $10,  operation 
over  a  fixed  route,  a  bond  to  pay  damages  arising  from  wrongful  opera- 
tion, and  otherwise  regulating  jitneys,  does  not  violate  a  constitutional 
provision  that  property  shall  not  be  taken,  damaged,  or  destroyed  for 
public  use  without  adequate  compensation  being  made. 

Action  or  suit '^^  Defenses -^^  Who   may   question  constttutiontUity  of 
jitney  ordinance, 

7.  Jitney  operators  cannot  complain  that  an  ordinance  authorizing 
^e  suspension  or  revocation  of  a  license,  on  a  showing  of  conviction 
for  a  violation  of  the  ordinance,  contravenes  a  constitutional  guaranty 
of  due  process  of  law,  where  they  are  operating  under  a  prior  ordinance 
containing  the  same  provision. 

Automobiles  —  Jitneys  —  License  fee  —  Occupation  tax. 

8.  An  ordinance  requiring  a  jitney  operator  to  pay  a  license  fee 
of  $10  does  not  conflict  with  article  8,  §  2,  of  the  Texas  Constitution, 
that  occupation  taxes  shall  be  equal  and  uniform  upon  the  same  class 
of  subjects,  since  the  fee  is  not  an  occupation  tax,  and  even  if  it  were 
such  a  tax,  it  makes  no  discrimination  between  members  of  the  same 
class. 

Monopoly  and  competition -^  Constitutional  law  ^^  Jitneys. 

9.  An  ordinance  restricting  the  operation  of  jitneys,  that  does  not 
disclose  on  its  face  the  creation  of  a  monopoly  in  favor  of  street  cars, 
taxicabs,  or  other  rent  cars,  does  not  violate  a  constitutional  anti- 
monopoly  provision. 

AutiymohileS'^  Jitneys  ^^  Validity  of  ordinance,   . 

10.  The  fact  that  jitney  operators  cannot  pay  the  large  premium 
demanded  on  bonds,  required  by  ordinance,  to  pay  damages  arising  from 
wrongful  operation,  or  that  they  will  suffer  pecuniary  injury  from  the 
enforcement  of  the  ordinance,  does  not  per  ae  establish  its  invalidity. 

Automobiles '-' Jitneys -^  Authority  to  enact  ordinance. 

11.  A  jitney  ordinance  requiring  a  license,  a  fee  of  $10,  operation 
over  a  fixed  route,  a  bond  to  pay  damages  arising  from  wrongful  opera- 
tion, and  otherwise  regulating  jitneys,  is  authorized  by  charter  power 
to  enact  and  enforce  ordinances  necessary  to  protect  health,  life,  and 
property;  to  prevent  and  remove  nuisances;  to  preserve  and  enforce 
good  government,  order,  and  security;  and  to  have  and  enjoy  general 
police  powers. 

[November  20,  1916.] 
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On  Motion  for  Rehearing. 

CofMeOuMonal   law^JtUney  re^ruiafton  —  CtoM   legMaHan ^ Indem- 
nUy  ^ond. 

12.  An  ordinance  requiring  a  jitney  operator  to  give  a  bond  to  pay 
damages  arising  from  wrongful  operation  does  not  discriminate  in  not 
requiring  a  bond  of  the  driver  of  a  taxicab,  rent  car,  or  private  ear, 
Binoe  jitney  opef  ation  ia  the  more  dangerous. 

[January  15,  1916.] 

FsoM  an  order  of  the  District  Court  of  Tarrant  County,  Mar- 
vin BL  Brown,  Judge,  refusing  to  continue  a  temporary  injunc- 
tion against  the  enforcement  of  an  ordinance  of  the  city  of  Ft 
Worth,  regulating  jitneys,  plaintiffs  appeal;  affirmed. 

Motion  for  rehearing  overruled  January  15,  1916. 

Appearances:  Ike  A.  Wynn  for  appellants;  T.  A.  Altman 
for  appellees. 

Buck,  J.,  delivered  the  opinion  of  the  court : 

This  was  a  proceeding  by  the  Auto  Transit  Company,  a  cor- 
poration domiciled  in  Ft.  Worth,  Tarrant  county,  Texas,  and 
J.  C.  Walton,  a  resident  of  said  county,  professedly  on  behalf 
of  themselves  and  60  other  "motor  bus"  or  "jitney"  owners  and 
operators,  against  the  city  of  Ft.  Worth,  represented  by  its 
mayor  and  four  commissioners,  seeking  to  enjoin  the  enforce- 
ment of  ordinance  No.  448,  and  as  amended  by  ordinance  No. 
470,  theretofore  passed  by  the  said  Board  of  Commissioners, 
regulating  the  operation  of  said  motor  buses,  or  jitneys, 
in  common  parlance,  on  the  streets  of  said  city.  Both 
ordinances  were  attached  to  and  made  a  part  of  the  petition. 
Petitioners  alleged  that  they,  and  those  for  whom  they  sued,  had 
complied  with  ordinance  No.  448  when  it  became  effective,  and 
had  since  been  operating  thereunder.  Petitioners  also  alleged 
that  ordinance  No.  442,  theretofore  passed  by  the  city  of  Ft. 
Worth,  provided  that  every  owner  of  a  motor-driven  vehicle 
should  register  the  same  and  pay  a  license  number  tax  to  the 
assessor  and  collector  of  $1  per  car,  and  that  they,  and  those  for 
whom  they  sued,  had  complied  with  the  said  ordinance  also.  It 
was  further  alleged  that  the  Auto  Transit  Company  owned  and 
operated  82  motor  buses,  and  had  invested  in  its  cars  about 
$17,500,  and  the  plaintiff  Walton  about  $500.  Others  for  whom 
P.U.R.1916C. 
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suit  was  brought  were  also  alleged  to  have  invested  approximately 
the  sum  of  $500  each ;  and  it  was  averred  that  the  effeot  of  ordi* 
nance  No.  470  would  be  to  drive  the  motor  bus  or  "jitney**  out 
of  competition  with  the  street  railway  company  operating  in  Ft. 
Worth,  and  to  give  a  monopoly  to  said  street  railway  company 
of  the  transportation  of  passengers  within  said  city ;  that  the  city 
of  Ft.  Worth  embraces  about  17^  square  miles,  and  has  a  popu- 
lation of  about  100,000 ;  that  it  has  many  miles  of  streets  which 
are  traversed  by  the  street  cars,  and  by  far  the  greater  portion 
of  its  inhabitants  do  not  live  adjacent  to  street  car  lines,  and  that 
the  jitney  has  been  for  some  time  a  necessary  public  conveyai^ce 
and  utility,  and  is  an  economical  and  efficient  development  of 
local  transportation  necessary  for  the  convenience  and  welfare  of 
the  great  majority  of  the  inhabitants  of  said  city ;  that  there  are 
now  in  operation  in  said  city  about  150  jitneys,  which  carry 
many  thousands  of  passengers  each  day.  It  was  further  alleged 
that  petitioners  were  unable  to  comply  with  the  provisions  of 
ordinance  No.  470  requiring  a  bond  in  the  sum  of  $2,500,  payable 
to  the  mayor  of  the  city  of  Ft.  Worth,  and  executed  by  the  person 
in  whose  name  the  license  is  sought  as  principal,  and  a  solvent 
surety  corporation,  incorporated  under  the  laws  of  the  state  of 
Texas,  or  with  permit  to  do  business  in  this  state,  conditioned 
that  the  principal  shall  pay  all  legal  damages  for  injuries  to 
property  or  person  of  anyone,  including  injuries  resulting  in 
death  on  account  of  the  negligence  or  wilful  act  of  the  owner 
or  operator  of  such  motor  bus,  etc.,  inasmuch  as  the  fee  for  said 
bond  was  unreasonable  and  even  prohibitory,  such  companies 
charging  from  $200  to  $250  for  each  said  bond  executed.  Fur- 
ther allegations  were  made  as  to  the  terms,  requirements,  and 
conditions  of  said  ordinance  No.  470  with  reference  to  the  opera- 
tion of  motor  buses  or  jitneys,  as  contained  in  subdivision  "g** 
of  §  5  of  said  ordinance,  which  petitioners  alleged  were  dis- 
criminatory, and  constituted  an  unnecessary  and  unreasonable 
regulation  beyond  the  police  power  of  the  city,  and  violated  the 
Constitutions  of  the  United  States  and  the  state  of  Texas.  It 
was  further  alleged  that,  inasmuch  as  it  is  practically  impossible 
for  petitioners  to  comply  with  the  provisions  of  said  ordinance, 
they  would  be  greatly  injured  in  their  property  and  property 
rights,  and  would  be  deprived  of  the  privileges  and  immunities 
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goaranteed  to  thaoi  by  the  laws  of  the  land,  if  such  ordinance 
should  be  enf orced,  and  that  the  city  of  Ft.  Worth,  through  its 
said  Board  of  Commissioners,  was  threatening  and  attempting 
to  enforce  said  ordinance,  and  that,  unless  it  was  restrained,  it 
would  subject  plaintiffs,  their  agents  and  employees,  and  those 
in  whose  behalf  they  brought  suit,  in  case  they  did  not  comply 
with  the  provisions  of  said  ordinance,  which  compliance  was 
alleged  to  be  impossible,  to  innumerable  arrests  and  prosecutions 
and  much  vexation,  harassment,  and  oppression. 

Accompanying,  and  in  support  of,  said  petition  was  an  affi- 
davit of  E.  M.  Bogers,  president  of  the  Auto  Transit  Company,  to 
the  effect  tiiat  said  company  had  been  incorporated  for  the  pur- 
pose of  owning,  maintaining,  and  operating  automobiles  and 
othar  vdiides  designed  for  the  purpose  of  carrying  passengers, 
freight,  express,  and  mail  in  the  city  of  Ft.  Worth;  that  said 
con^any  had  paid  its  franchise  tax  for  1915;  that  the  jitneys 
or  motor  buses  in  the  city  of  Ft.  Worth  numbered  about  150, 
and  carried  approximately  80,000  passengers  each  day  for  a 
5-cent  fare;  that  there  were  a  great  many  taxicabs  and  rent  cars 
operating  in  Ft.  Worth,  and  said  rent  cars  were  five-passenger 
Ford  automobiles,  and  practically  identical  with  those  operated 
by  plaintiffs,  and  such  cars  were  operated  over  the  streets  in 
the  same  manner  as  plaintiffs'  jitneys,  with  the  same  attendant 
risks  and  dangers ;  that  said  taxicabs  and  rent  cars  charged  many 
times  as  much  for  carrying  a  passenger  as  plaintiffs  charged; 
that  the  Northern  Texas  Traction  Company  is  a  private  corpora- 
tion operating  street  cars  over  certain  streets  in  the  city  of  Ft. 
Worth  for  a  fare  of  5  cents ;  that  an  automobile  is  not  a  danger- 
ous machine,  or  an  unsafe  means  of  conveyance,  and  that  a  care- 
less or  reckless  driver  makes  the  operation  of  an  automobile 
just  as  hazardous  when  he  is  operating  a  private  car  or  rent  car 
as  when  he  is  driving  a  jitney  or  motor  bus;  that  the  jitneys 
constituted  a  great  convenience  to  the  inhabitants  of  the  city  of 
Ft.  Worth,  many  of  whom  choosing  and  preferring  this  mode  of 
travel.  Affiant  further  averred  the  compliance  by  his  company 
with  the  provisions  of  ordinances  Nos.  442  and  448,  and  the  pay- 
ment by  it  of  various  sums  of  money  for  registration  of  license 
fees  and  the  purchase  of  indemnity  contracts,  as  provided  by 
said  ordinances,  that  it  was  impossible  to  make  personal  bonds, 
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as  provided  in  the  alternative  in  ordinance  No.  470,  and  was 
wholly  impossible  to  comply  with  the  provisions  requiring  bonds 
by  surety  companies,  and  that  it  would  cost  said  plaintiff  com- 
pany $6,600  to  procure  the  bonds  executed  by  a  surety  company. 

Also  there  were  affidavits  from  E.  W.  Scott  and  Adams  B, 
Vera  containing  practically  the  same  averments.  Also  an  affi- 
davit signed  by  some  eleven  persons  alleged  to  be  citiaens  of  Ft. 
Worth,  to  the  effect  that  the  Northern  Texas  Traction  Company 
owns  and  operates  a  street  railway  system  in  the  city  of  Ft. 
Worth,  and  has  about  77  miles  of  trackage,  and  runs  about  200 
cars  over  the  streets  of  said  city,  and  that  there  are  about  100 
other  carriers  of  passengers  for  hire  in  the  way  of  taxicabs, 
omnibuses,  etc.,  running  over  said  streets,  and  that  none  of  these 
mentioned  carriers  are  required  to  carry  passenger  insurance  as 
provided  in  said  ordinances  applicable  to  the  jitneys. 

A  temporary  restraining  order  was  granted  by  the  trial  court, 
and  upon  hearing  on  June  26,  1915,  the  court  declined  to  con- 
tinue said  temporary  injunction,  which  expired  on  the  day  of 
hearing,  and  denied  plaintiffs'  prayer  so  to  do,  to  which  order 
of  the  court  the  plaintiffs  excepted  and  gave  notice  of  appeaL 

Plaintiffs  have  not  filed  in  this  court  briefs  containing  formal 
assignments  of  error,  and  under  the  law  they  are  not  required 
to  do  so  (Holbein  V.  De  La  Garza,  —  Tex.  Civ.  App.  — ^  126 
S.  W.  42;  Ft.  Worth  &  D.  C.  R.  Co.  v.  Craig,  —  Tex.  Civ. 
App.  — ,  176  S.  W.  827),  but  have  contented  themselves  with 
filing  a  memorandum  of  authorities.  But  we  have  had  the  bene- 
fit of  an  able  and  exhaustive  brief  furnished  by  appellee. 

On  the  threshold  of  the  consideration  of  this  cause  we  are  met 
with  two  questions  affecting  the  jurisdiction  of  this  court,  to  wit : 
First,  whether  an  injunction  will  lie  to  restrain  the  enforcement 
of  a  criminal  statute  or  ordinance;  and,  second,  even  though  it 
be  admitted  that  in  certain  instances  such  relief  may  be  granted, 
may  the  authority  to  grant  such  relief  be  exercised  by  a  court 
of  exclusive  civil  jurisdiction,  or  has  the  authority  been  dele- 
gated to  courts  exercising  criminal  jurisdiction  ? 

[1]  First.     As  has  been  often  said,  it  is  a  general  rule  that 

an  injunction  will  not  be  granted  to  stay  criminal  proceedings, 

but,  as  we  understand  the  authorities,  this  does  not  mean  that 

an  injunction  will  not  lie  to  prevent  prosecution  under  a  criminal 
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ordinance,  or  to  prevent  the  threatened  enforcement  of  such  crim- 
inal ordinance,  where  the  validity  of  the  ordinance  is  involved 
It  seems  clear  from  the  authorities  that  in  the  latter  case  an 
injunction  will  be  granted  to  avoid  a  multiplicity  of  suits,  to 
avoid  irreparable  injury,  and  that  there  is  no  adequate  remedy 
at  law  where  repeated  prosecutions  will  seriously  impair  or 
destroy  property  rights.  A  court  of  equity  may  entertain  juris- 
diction of  a  suit  to  enjoin  the  enforcement  of  an  alleged  invalid 
statute,  for  the  absence  of  lawful  power  to  impose  the  restric- 
tions of  the  statute  may  result  in  irreparable  loss  to  the  party 
concerned ;  for  "jurisdiction"  is  the  power  to  consider  and  decide 
one  way  or  the  other,  as  the  law  may  require.  Nolen  v.  Biech- 
man  (D.  C.)  225  Fed.  812.  In  the  case  of  Dobbins  v.  Los 
Angeles,  195  TJ.  S.  223,  49  L.  ed.  169,  25  Sup.  Ot  Rep.  18, 
the  United  States  Supreme  Court  uses  this  language:  "It  is 
well  settled  that,  where  property  rights  will  be  destroyed,  unlaw- 
ful interference  by  criminal  proceedings  under  a  void  law  or 
ordinance  may  be  reached  and  controlled  by  a  decree  of  a  court 
of  equity." 

In  line  with  and  in  support  of  these  two  authorities  may  be 
cited  the  cases  of  Ex  parte  Warfield,  40  Tex.  CriuL  Rep.  413, 
76  Am.  St.  Rep.  724,  50  S.  W.  933 ;  Houston  v.  Richter,  — 
Tex.  Civ.  App.  — ,  157  S.  W.  189 ;  Dibrell  v.  Coleman,  —  Tex. 
Civ.  App.  — ,  172  S.  W.  550,  writ  of  error  denied  November 
17,  1915 ;  Austin  v.  Austin  City  Cemetery  Asso.  87  Tex.  330, 
47  Am.  St.  Rep.  114,  28  S.  W.  529;  Sumner  v.  Crawford,  91 
Tex.  129,  41  S.  W.  994 ;  Greene  v.  San  Antonio,  —  Tex.  Civ. 
App.  — ,  178  S.  W.  6 ;  Booth  v.  Dallas,  —  Tex.  Civ.  App.  — , 
179  S.  W.  301 ;  Sylvester  Coal  Co.  v.  St.  Louis,  130  Mo.  323, 
51  Am.  St.  Rep.  566,  32  S.  W.  649.  In  the  last-cited  case  the 
supreme  court  of  Missouri  uses  the  following  language:  "It 
is  contended  that,  though  it  be  conceded  that  the  ordinances  are 
invalid,  the  plaintiffs  are  not  entitled  to  injunctive  relief  on 
the  facts  stated,  for  the  reason  that  they  have  an  adequate  remedy 
at  law.  But  is  the  remedy  at  law  adequate  ?  It  must  be  remem- 
bered that  the  injury  complained  of  here  is  continuous.  The 
ordinances  are  continuous,  and  plaintiffs'  business  is  continuous, 
and^  under  the  ordinances,  for  each  wagon  load  of  coal  sold  and 

delivered  in  violation  of  the  restrictive  provisions  thereof,  the 
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plaintiffs  each  become  subject  to  an  action  in  the  municipal 
courts  of  the  city  for  such  violation^  The  fact  that  in  each  of 
such  suits  the  plaintiffs  might  plead  successfully  the  invalidity 
of  the  ordinances  as  a  defense  thereto  does  not  give  them  an  ade- 
quate remedy.  They  are  entitled  to  be  protected  from  the  ex- 
pense, vexation,  and  annoyance  of  such  a  multiplicity  of  suits, 
in  consequence  of  their  continuance  of  a  legitimate  business, 
except  upon  compliance  with  the  condition  of  ordinances  which 
it  is  alleged  are  and  may  be  utterly  void." 

High  on  Injunctions,  3d  ed.  p.  12,  says:  "The  prevention  of 
vexatious  litigation  and  of  a  multiplicity  of  suits  constitutes  a 
favorite  ground  for  the  exercise  of  the  jurisdiction  of  equity  by 
way  of  injunction.'' 

Therefore  we  hold  that  question  No.  1  must  be  answered  in 
the  affirmative. 

[2]  Second.  We  think  also  from  the  authorities  cited,  and 
from  the  allegations  in  the  petition,  to  the  effect  that  property 
rights  are  involved  by  the  attempted  enforcement  of  ordinances 
alleged  to  be  invalid  because  of  statutory  and  constitutional 
grounds,  that  this  court  may  properly  exercise  its  jurisdiction: 
First,  to  inquire  into  the  validity  of  the  ordinance  attacked; 
and,  second,  in  case  it  should  determine  said  ordinances  to  be 
invalid,  to  grant  the  relief  prayed  for  in  plaintiffs'  petition. 

We  now  come  to  the  consideration  of  the  validity  vel  non  of 
ordinances  Nos.  448  and  470.  It  would  seem  from  the  authori- 
ties that,  since  appellants  have  taken  out  a  license  under  ordi- 
nance IsTo.  448,  and  have  accepted  the  benefits  thereof  and 
operated  thereunder,  it  cannot  attack  the  constitutionality  or 
validity  thereof.  Young  v.  Colorado,  —  Tex.  Civ.  App.  — j 
174  S.  W.  986;  Musco  v.  United  Surety  Co.  196  K  Y.  459, 
134  Am.  St.  Kep.  851,  90  N.  E,  171 ;  New  York  v.  Manhattan 
R.  Co.  143  N.  Y.  1,  37  N.  E.  494;  Pierce  v.  Somerset  R.  Co. 
171  U.  S.  641,  43  L.  ed.  316,  19  Sup.  Ct.  Rep.  64. 

In  the  case  of  Pierce  v.  Somerset  R.  Co.  171  IT.  S.  641,  48 
L.  ed.  316,  19  Sup.  Ct  Rep.  64,  the  United  States  Supreme 
Court  said :  "A  person  may  by  his  acts  or  omissions  to  act  waive 
a  right  which  he  might  otherwise  have  under  the  Constitution 
of  the  United  States  as  well  as  under  a  statute." 

In  the  case  of  Musco  v.  United  Surety  Co.  196  K  Y.  59,  134 
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Am.  St.  Kep.  851,  90  N".  E.  171,  the  surety  company  became  a 
surety  for  one  Ferrara  on  a  bond  given  tinder  and  by  virtue  of 
an  act  of  the  New  York  legislature  regulating  the  taking  of 
deposits  by  persons,  firms,  or  corporations  engaged  in  the  sell- 
ing of  steamship  or  railroad  tickets,  etc.  Suit  was  brought  by 
plaintiff  against  defendant  surety  company  under  said  act,  and 
from  an  order  overruling  a  demurrer  to  the  complaint  it  ap- 
pealed to  the  court  of  appeals  for  New  York  urging  the  uncon- 
stitutionality of  the  statute.  The  court  says:  "The  appellant, 
as  surety,  having  executed  an  undertaking  in  accordance  with 
the  provisions  of  said  act  with  and  for  a  person  engaged  in 
receiving  deposits  as  aforesaid,  in  this  action  brought  in  behalf 
of  persons  who  made  deposits  with  the  principal  after  such  under- 
taking was  executed,  which  have  not  been  accounted  for,  defends 
on  the  ground  that  said  act  is  unconstitutional.  .  .  •  We 
are  of  the  opinion  that  these  contentions  cannot  prevail;  that, 
in  the  first  place,  the  appellant  is  debarred  from  making  them." 

In  Young  v.  Colorado,  —  Tex.  Civ.  App.  — ,  174  S.  W.  986, 
this  court,  speaking  through  Associate  Justice  Dunklin,  used 
the  following  language:  "It  is  also  well  settled  that  a  person 
,may  by  his  act,  or  omission  to  act,  waive  a  right  which  he  might 
otherwise  have  under  the  provisions  of  the  Constitution.  8  Cyc. 
791,  792." 

In  the  case  of  Mellen  Lumber  Co.  v.  Industrial  Commission, 
154  Wis.  114,  L.K.A.1916A,  374,  142  K  W.  187,  Ann.  Cas. 
1915B,  997,  the  supreme  court  of  Wisconsin  held  that  appellant, 
by  electing  to%)me  under  the  workmen's  compensation  act  of 
that  state,  was  thereby  precluded  from  objecting  to  its  constitu- 
tionality, saying:  "The  argument  that  the  provision  under  di&- 
cussion  is  violative  of  the  ^due  process  of  law'  clause  of  the  Fed- 
eral Constitution  cannot  prevail.  It  was  optional  with  the  ap- 
pellant to  come  in  under  the  compensation  act  or  to  stay  out. 
It  elected  to  take  lie  former  course.  It  accepted  the  provisions 
of  the  act  as  they  were,  the  burdens  as  well  as  the  benefits,  and 
so  long  as  it  remains  under  the  law  it  must  take  the  statute  as  it 
finds  it," — citing  a  number  of  cases. 

But,  inasmuch  as  the  main  contention  of  the  appellants  is 
predicated  upon  the  provisions  of  ordinance  No.  470,  which 
amended  §§  1,  2,  and  5  of  ordinance  No.  448,  we  are  probably 
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not  required  to  so  declare  the  law  as  set  forth  in  the  authorities 
cited. 

[3]  Said  ordinance  No.  470  is  quite  lengthy,  and  therefore 
we  will  not  attempt  to  set  it  out  in  full,  but  only  mention  the 
provisions  which  seem  to  be  directly  involved  in  the  considera- 
tion of  the  questions  presented  by  plaintiffs^  petition.  In  §  1, 
subdiv.  %,"  it  defines  the  words  "motor  bus"  as  meaning  and 
including  "any  automobile,  automobile  truck,  or  trackless  motor 
vehicle  engaged  in  the  business  of  carrying  passenger^  for  hire 
within  the  city  limits  of  the  city  of  Ft.  Worth,  which  is  held  out 
or  announced  by  sign,  voice,  writing,  device,  or  advertisement  to 
operate  or  run,  or  which  is  intended  to  be  operated  or  run,  over 
a  particular  street  or  route  or  to  any  particular  or  designated 
point,  or  between  particular  points,  or  to  within  any  designated 
territory,  district,  or  zone." 

Section  2  requires  any  person  desiring  to  operate  such  motor 
bus  within  Ft.  Worth  to  file  with  the  city  secretary  thereof  an 
application  in  writing,  giving  certain  information,  including  the 
type  of  the  motor  car  or  motor  bus,  the  horse  power  thereof,  the 
factory  nmnber,  the  county  license  nimiber,  the  seating  capacity, 
the  name  and  age  of  each  person  to  be  in  the  immediate  charge 
thereof  as  driver,  whether  such  proposed  driver  uses  drugs,  in- 
toxicating liquors,  or  has  been  convicted  of  violating  any  traffic 
ordinance  of  the  city  of  Ft.  Worth,  the  termini  between  which 
such  motor  bus  is  to  be  operated,  the  street  or  streets  over  which 
it  is  to  be  run,  and  further  provides  that  upon  the  filing  of  such 
application  for  license  it  shall  be  referred  to  Utt  city  commis- 
sion, which  Board  may  for  sufficient  reasons  designated  in  the 
ordinance  refuse  to  grant  said  application  and  issue  the  license 
thereunder. 

Subdivision  "g^^  of  said  section  provides  that  no  license  shall 
be  granted  to  any  person  to  operate  a  motor  bus  within  the  limits 
of  the  city  of  Ft.  Worth  except  upon  the  condition  that  the 
applicant  for  such  license  enter  into  a  bond  conditioned  as 
pleaded  by  plaintiff  and  hereinbefore  set  out.  Said  subdivision 
further  requires  that  individuals  offered  as  sureties  comply  with 
certain  requirements  of  proof  establishing  their  solvency,  that 
the  Board  of  Commissioners  may  require  a  new  bond  or  addi- 
tional bond  from  any  licenseee  whenever  the  bond  approved,  or 
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surety  thereon,  is  by  the  Board  deemed  insufficient,  or  when 
such  bond  shall  have  been  decreased  in  amount  by  recovery 
thereon.  The  license  issued  under  the  provisions  of  this  act  is 
required  to  designate  the  route  or  termini  along  which  or  between 
which  the  said  motor  bus  is  to  operate. 

Section  5  provides  the  rules  of  operation  of  a  motor  bus  and 
penalties  for  the  violation  thereof,  and,  among  other  things,  pro- 
hibits such  motor  bus  from  remaining  standing  upon  any  street 
for  the  purpose  of  loading  or  unloading  passengers,  except  it  be 
brought  as  near  as  possible  to  the  right-hand  curb  of  said  street ; 
from  driving  or  operating  a  motor  bus  without  the  city  license 
number  being  displayed  on  the  rear  of  said  bus.  It  requires, 
further,  that  a  sign  or  painting  showing  both  the  destination  and 
the  route  of  same  be  prominently  displayed  on  and  attached  to 
said  motor  bus.  It  prohibits  persons  from  riding  on  the  running 
boards  or  fenders,  or  to  occupy  any  other  place  thereon  outside 
of  the  body  thereof  while  such  motor  bus  is  in  operation,  and 
limits  the  number  of  passengers  which  may  ride  in  the  front  with 
the  driver,  and  limits  and  fixes  the  number  of  hours  each  day  in 
which  said  motDr  bus  must  be  operated,  except  as  to  Sundays, 
and  in  case  of  accidents,  breakdowns,  etc.,  fixes  the  speed  at  12 
miles  per  hour  in  the  business  section  of  Ft.  Worth,  and  18  miles 
per  hour  in  the  residence  section  of  Ft.  Worth  at  which  motor 
bus  may  be  operated,  prohibits  the  running  of  said  car  between 
sundown  and  sunup  without  lights,  and  prohibits  racing  with 
any  other  motor  bus,  or  driving  rapidly  to  pass  one  in  order  to 
be  first  -to  any  prospective  passenger  or  anyone  waiting  for  an- 
other motor  bus  or  other  conveyance,  etc.  It  further  provides 
that  each  and  every  day's  violation  of  any  provisions  of  the  ordi- 
nance shall  constitute  a  separate  offense,  and  that  one  so  violating 
shall  be  guilty  of  a  misdemeanor,  and  shall  be  punished  by  fine 
not  exceeding  $200,  and  that  in  case  of  conviction  of  the  owner 
or  operator  under  such  ordinance  the  commissioner  of  fire  and 
police  shall  report  the  same  to  the  Commissioners,  together  with 
his  recommendation,  andifithat  the  Commissioners  shall  consider 
and  act  upon  said  recommendation,  and  may  revoke  or  suspend 
such  license  if  they  deem  it  proper. 

Under  chapter  5,  §  1,  of  the  city^s  charter,  the  exclusive  power 
and  control  of  the  streets  is  given  to  the  Board  of  Commissioners, 
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and  under  §  2  of  said  chapter  power  is  vested  in  said  Board, 
by  ordinance  or  otherwise  to  regulate  within  the  limits  of  said 
city  the  "speed  of  locomotives,  trains,  street  cars,  vehicles,  and 
animals."  By  chapter  9,  §  3,  the  power  to  abate  all  nuisances 
is  lodged  in  the  Commissioners,  and  under  §  18  the  authority 
to  prohibit  and  restrain  or  regulate  the  use  of  vehicles,  bicycles, 
automobiles,  or  any  other  conveyance.  Under  chapter  11,  §  8, 
the  authority  is  vested  in  the  Commissioners  to  regulate  and  fix 
the  fares,  tolls,  and  charges  of  all  street  railways,  public  car- 
riages, hacks,  and  vehicles  of  every  kind;  under  §  13  of  said 
chapter  to  provide  for  license  fees,  police  tax,  and  surveillance 
of  drivers  and  owners  of  vehicles  of  every  kind ;  and  under  §  4 
of  the  same  chapter  said  Board  is  vested  with  general  police 
powers  to  enact  and  enforce  ordinances  necessary  to  protect  the 
health,  life,  and  property,  and  to  prevent  and  simmiarily  abate 
and  remove  nuisances  of  all  kinds  and  description,  and  to  pre- 
serve and  enforce  the  good  government,  order,  and  security  of 
said  city,  and  of  its  inhabitants,  and  have  and  enjoy  general 
police  powers  of  a  city. 

There  are  other  provisions  of  the  charter  which  might  be  men- 
tioned as  affecting  the  authority  of  the  city  sought  to  be  exer- 
cised in  this  instance,  but  sufficient  has  been  noted  for  the  pur- 
poses of  this  opinion. 

We  do  not  think  because  the  fee  for  the  operation  of  a  motor 
bus  is  placed  at  $10,  while  the  license  fee  for  taxicabs  and  other 
rent  cars  is  only  $3,  and  there  is  no  license  fee  required  for  the 
operation  of  the  street  railway  mentioned,  and,  further,  that  said 
ordinance  requires  the  execution  of  a  surety  bond  in  the  sum  and 
terms  mentioned,,  and  none  is  required  either  for  the  taxicabs 
and  other  rent  cars  or  for  the.street  railway,  make  said  ordinances 
obnoxious  to  the  provisions  of  article  1,  §  8,  of  the  state  Consti- 
tution, which  reads  as  follows: 

"All  freemen,  when  they  form  a  social  compact,  have  equal 
rights,  and  no  man,  or  set  of  men,  is  entitled  to  exclusive  separate 
public  emoluments,  or  privileges,  but  fai  consideration  of  public 
services." 

[4]  !N'or  is  it  the  fact  that  said  ordinance  attempts  to  define  as 
a  separate  class  motor  buses  or  jitney  cars.  As  has  be^i  said  by 
our  supreme  court  in  the  case  of  Supreme  Lodge,  U.  B.  A.  v. 
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Johnson,  98  Tex.  5,  81  S.  W.  18 :  The  legislature  may  classify 
persons,  organizations,  and  corporations  according  to  their  busi- 
nesS)  and  may  apply  different  rules  to  those  which  belong  to  differ- 
ent classes.^'  Campbell  v.  Cook,  86  Tex.  630,  40  Am.  St  Rep. 
878,  26  S.  W.  486 ;  Union  Cent  L.  Ins.  Co.  v.  Chowning,  86  Tex. 
654,  24  L.RA.  504,  26  S.  W.  982 ;  Marchant  v.  Pamsylvania  R. 
Co.  153  U.  S.  389,  38  L.  ed.  751,  U  Sup.  Ct  Rep.  894;  Fidelity 
Mut  Life  Asso.  v.  Mettler,  185  U.  S.  325,  46  L.  ed.  922,  22 
gup.  Ct  Rep.  662. 

As  has  been  said  in  the  case  of  Nolen  v.  Riechman  (D.  C.)  225 
Fed.  812 :  "The  presumption  is  always  in  favor  of  the  validity 
of  legislation;  and,  if  there  could  exist  a  state  of  facts  justifying 
the  classification  or  restriction  complained  of,  the  courts  will  as- 
sume that  it  existed.'^ 

We  can  readily  understand  that  greater  danger  may  be  caused 
to  the  public  by  the  operation  of  numerous  motor  buses  continu- 
ously throughout  the  day,  over  and  along  crowded  streets  filled 
with  congested  traffic,  and  without  limitation  as  to  the  street  or 
streets,  or  parts  thereof,  over  which  they  may  operate,  than  from 
the  operation  of  taxicabs  and  other  rent  cars,  which  are  required 
to  occupy  a  fixed  place  or  stand  when  not  in  operation,  and  which, 
when  transporting  passengers,  do  not  ordinarily  run  over  the 
streets  on  which  the  heaviest  traffic  exists,  or  from  the  operation 
of  a  street  railway  along  a  fixed  track  and  on  steel  rails.  As  is 
said  in  Nolen  v.  Riechman,  supra : 

"Furthermore,  a  substantial  distinction  between  the  property 
of  the  owner  of  a  street  railway  and  that  of  the  owner  of  a  jitney 
should  not  escape  attrition.  The  former  consists  of  a  fixed  plant, 
including  rolling  stock,  which  is  operative  only  along  tracks  pro- 
vided for  the  purpose,  while  that  of  the  latter  is  fugitive  in  charac- 
ter, since  it  is  operative  through  its  own  power  upon  any  portion 
of  the  surface  of  an  ordinary  highway.  It  results  that  the  street 
railway  property  is  in  its  nature  an  indemnity  against  the  con- 
sequences of  negligence,  and  so  is  at  least  an  equivalent  for  the 
bond  of  indemnity  which  is  here  resisted  by  the  owner  of  the 
jitney.^' 

"It  may  well  have  been  that  the  legislature  had  in  mind,  when 
it  enacted  the  statute  in  question,  that  those  engaging  in  the  busi- 
ness which  the  act  sought  to  regulate  operated  vehicles  susceptible 
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of  becoming  dangerous  to  the  pnblic  by  the  manner  of  their  opera- 
tion ;  that  they  had  no  fixed  track  upon  which  to  run,  and  were 
at  liberty  to  move  over  the  entire  surface  of  the  stareet;  that  they 
had  no  schedule;  that  pedestrians  had  no  way  of  knowing  when 
and  where  to  expect  them ;  that  they  increased  the  danger  to  per^ 
sons  using  the  street,  whether  as  pedestrians  or  while  boarding 
or  leaving  street  cars  or  other  vehicles;  that  they  stopped  at  street 
crossings,  or  along  the  curb  between  street  crossings,  to  receive 
and  discharge  passengers;  that  very  often  the  driver  owns  the 
machine,  or  at  least  an  equity  in  it;  that  many  of  than  are  fiuLan- 
cially  irresponsible;  that  the  patrons  of  such  vehicles  are  com- 
posed of  men,  women,  and  children;  that  the  vehicles,  in  the 
hands  of  careless  drivers,  might  rush  through  crowded  streets  at  a 
dangerous  rate  of  speed,  probably  without  any  financial  responsi- 
bility to  their  patrons  or  others  upon  whom  damage  mi^t  be  in- 
flicted by  such  machines,  because  of  the  negligence  of  the  opera- 
tors.   •    •    • 

"There  is  another  distinction  that  should  be  noted ;  it  concerns 
the  taxicab.  While  the  jitney  and  the  taxicab  are  physically  the 
same,  yet  the  services  they  perform  materially  differ.  The  serv- 
ice of  the  one  is  designed  to  accommodate  persons  traveling  along 
distinct  routes  and  at  a  rate  of  fare  common  to  all ;  but  the  service 
of  the  other  is  intended  for  the  accommodation  of  persons  whose 
destinations  involve  varying  distances  and  lines  of  travel  and  pre- 
sumably at  varying  prices.  The  two  kinds  of  service  would  sig- 
nify substantial  difference  in  numbers  of  vehicles  needed  to 
meet  the  respective  demands;  and  so  the  dangers  attending  the 
operation  of  the  jitney  presumably  would  materially  exceed  those 
arising  in  the  taxicab  service." 

[6]  Nor  do  we  think  that  the  ordinance  discussed  is  inhibited 
by  the  provision  contained  in  §  16,  art.  1,  of  the  state  Constitu- 
tion, which  prcAibits  the  enactment  of  any  law  impairing  the  ob- 
ligation of  contracts,  as  claimed  by  appellants  in  connection  with 
their  plea  that  they  had  complied  with  the  requirements  of  ordi- 
nances Noe.  442  and  448,  and  that,  in  effect,  the  enforcement  of 
the  provisions  of  ordinance  No.  470  would  be  an  abrogation  of 
the  terms  of  the  contract  entered  into  between  the  city  and  appel- 
lants. It  is  stated  in  8  Gyc  938 :  "As  a  license  authorizing  a 
person  to  practise  a  profession,  or  to  carry  on  a  particular  busi- 
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nees,  is  not  a  coiitmet  wbioh  tests  a  Hght,  but  merely  the  graiit  of 
a  privilege,  such  a  license  is  not  pi^tected  by  the  constitutional 
prohibition  as  to  the  impairment  of  the  obligation  of  ccmtracts." 

In  Doyle  v.  Continental  Ins.  Co.  94  U.  S.  535,  24  L.  ed.  148, 
the  United  States  Supreme  Court  says :  "The  correlative  pov^er 
to  revoke  or  recall  a  permission  is  a  necessary  consequence  of 
the  main  power.    A  mere  license  by  a  state  is  always  revocable.'' 

The  application  of  this  well-established  principle  certainly  does 
not  work  any  deprivation  to  the  appellants,  inasmuch  as  the 
ordinance  provides  that  those  who  have  paid  a  license  fee  under 
the  prior  ordinance  may  have  a  license  granted  them  under  this 
ordinance  for  the  unexpired  term,  or,  in  case  the  licensee  should 
elect  to  discontinue  the  operation  of  his  motor  bus,  the  portion  of 
said  fee  for  the  imexpired  term  will  be  refunded  to  him. 

[6]  Nor  do  we  think  that  the  ordinance  is  in  violation  of  §  17, 
art  1,  of  the  state  Constitution,  which  provides,  in  part,  that  "no 
person's  pr<^erty  shall  be  taken,  damaged  or  destroyed  for,  or 
applied  to,  public  use  without  adequate  compensation  being 
made,"  etc., — as  plaintiffs  alleged  in  their  petition. 

[7]  Nor  do  we  think  that  it  is  contrary  to  §  19,  art.  1,  of  the 
state  Constitution,  which  provides  that  "no  citizen  of  this  state 
shall  be  deprived  of  life,  liberty,  property,  privileges,  or  inamuni- 
ties,  or  in  any  manner  disfranchised,  except  by  the  due  course  of 
the  law  of  the  land." 

This  contention,  raised  by  appellants  in  their  petition,  may 
most  pertinently  be  directed  to  §  6  of  said  ordinance,  which 
authorizes  the  Board  of  Commissioners,  upon  a  showing  that  a 
licensee  has  been  convicted  of  a  violation  of  a  provision  of  this 
ordinance,  to  revoke  or  suspend  such  license  if  it  deem  proper. 
It  has  been  held  that,  where  the  authority  to  revoke  a  license  is 
not  given  a  municipality  in  its  charter,  and  is  not  expressly  au- 
-diorized  by  ordinance,  such  revocation  is  not  within  the  powers 
of  the  governing  oflScers  of  sudh  municipality  (25  Cyc.  625), 
though  the  authority  of  revocation,  it  seems,  may  be  presumed  by 
virtue  of  the  charter  power  to  issue  the  license  (Newson  v.  Gal- 
veston, 76  Tex.  559,  7  L.RA.  797,  13  S.  W.  368 ;  Jacksonville 
V.  Ledwith,  26  Fla.  163,  7  So.  885,  9  L.E.A.  69,  23  Am.  St  Rep. 
^658,  with  notes  thereunder). 

But  §  8  of  ordinance  No.  448  contains  the  same  provisicm  as 
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to  the  power  of  revocation  or  withdrawal  of  license  as  in  §  6 
of  ordinance  No.  470.  Plaintiffs  had  accepted  such  terms  wh«i 
they  applied  for  license  under  the  older  ordinance ;  hence  it  would 
seem  that  they  are  not  now  in  a  position  to  complain.  25  Cyc. 
p.  626,  subdiv.  "c." 

[8]  Nor  do  we  think  that  it  can  be  successfully  contended  that 
the  ordinance  is  in  conflict  with  article  8,  §  2,  of  the  state  Con- 
stitution, which  provides  that  "all  occupation  taxes  shall  be  equal 
and  uniform  upon  the  same  class  of  subjects  within  the  limits  of 
the  authority  levying  the  tax,"  etc. 

For,  in  the  first  place,  the  license  fee  therein  provided  is  not 
in  the  nature  of  an  occupation  tax  (Ex  parte  Sullivan,  —  Tex. 
Crim.  Rep.  — ,  P.U.R1915E,  441,  178  S.  W.  637;  Hoefling  v. 
San  Antonio,  85  Tex.  228,  16  L.R.A.  608,  20  S.  W.  85) ;  and, 
in  the  second  place,  it  is  not  shown  that  there  is  any  difference  as 
to  the  license  required  of,  or  in  other  burdens  placed  upon,  differ- 
ent individuals  engaged  in  the  operation  of  motor  buses;  and  it  is 
only  when  a  discrimination  is  shown  as  between  members  of  the 
same  class  that  this  constitutional  guaranty  may  be  invoked 
(State  V.  Galveston,  H.  &  S.  A.  R.  Co.  100  Tex.  173,  97  S.  W. 
71;  Texas  Co.  v.  Stephens,  100  Tex.  628,  103  S.  W.  481). 

[9]  Nor  do  we  think  there  is  anything  in  the  allegation  that 
by  the  enforcement  of  said  ordinance  there  will  be  the  creation  of 
a  monopoly  of  the  carrying  of  passengers  in  the  city  of  Ft.  Worth 
in  favor  of  the  street  car  company  or  of  the  tazicabs  and  other  rent 
vehicles,  and  in  this  respect  in  violation  of  §  26,  art  1,  of  the 
Constitution.  The  ordinance  itself  does  not  disclose  any  such 
intent  or  purpose  on  the  part  of  the  Board  of  Commissioners  of 
Ft,  Worth,  nor  does  it  suggest  such  a  result  In  the  absence  of 
such  a  showing,  we  would  not  be  authorized  to  indulge  in  specu- 
lation or  surmise  as  to  the  existence  of  such  motives  on  the  part 
of  the  municipal  legislative  body,  or  that  such  result  would  prob- 
ably flow  from  the  enactment  of  said  ordinance.  It  is  held  that 
the  motive  of  a  legislative  body  in  enacting  a  law  will  not  be  in- 
quired into  by  the  courts.  Soon  Hing  v.  Crowley,  113  U.  S.  703, 
28  L.  ed.  1145,  5  Sup.  Ct.  Rep.  730 ;  Shenandoah  Lime  Co.  t. 
State,  115  Va.  865,  80  S.  E.  753,  Ann.  Cas.  1915C,  973;  Cooley, 
Ci-mst  Lim.  7th  ed.  258;  36  Cyc.  1137. 

P.l^R.1916C. 


Digitized  by 


Google 


AUTO  TRANSIT  CO.  ▼.  VORT  WORTH.  681 

[10]  Nor  does  the  fact  that  the  plaintiffs  herein  are  not  in  a 
position  to  comply  with  the  terms  and  provisions  of  the  ordinance 
under  discussion,  of  itedf,  establish  the  invalidity  or  unreason- 
ableness of  such  ordinance.  It  is  true  that  the  provision  requir- 
ing a  surety  bond  may  necessitate  the  incurrence  of  an  expense 
which  the  plaintiffs  may  not  be  able  to  bear,  and  that  therefore 
they  will  be  required  to  abandon  the  operation  of  their  motor 
buses,  but  that  in  itself  does  not  establish  the  unreasonableness  or 
invalidity  of  the  ordinance.  Nor  does  the  fact  that  plaintiffs  will 
suffer  a  pecuniary  injury  by  reason  of  the  enforcement  of  said 
ordinance  even  tend  to  establish  the  truth  of  the  contention  that 
the  ordinance  is  invalid.  As  said  by  Mr.  Justice  Brewer  in  the 
L'Hote  Case,  177  U.  S.  598,  44  L.  ed.  904,  20  Sup.  Ct.  Rep. 
788,  cited  in  Grainger  v.  Douglas  Park  Jockey  Club,  78  C.  C.  A. 
199, 148  Fed.  513,  8  Ann.  Cas.  997 :  "The  truth  is  that  the  exer- 
cise of  the  police  power  often  works  pecuniary  injury,  but  the 
settled  rule  of  this  court  is  that  the  mere  fact  of  pecuniary 
injury  does  not  warrant  the  overthrow  of  legislation  ef  a  police 
character.'^ 

In  the  Jacobson  Case,  197  U.  S.  11,  49  L.  ed.  643,  25  Sup. 
Ct  Rep.  358,  3  Ann.  Cas.  765,  Mr.  Justice  Harlan  says:  "In 
every  well-ordered  society  charged  with  the  duty  of  conserving 
die  safety  of  its  members  the  rights  of  the  individual  in  respect  of 
his  liberty  may  at  times,  imder  the  pressure  of  great  dangers, 
be  subjected  to  such  restraint,  to  be  enforced  by  reasonable  regu- 
lations, as  the  safety  of  the  general  public  may  demand." 

In  the  Barbier  Case,  113  TJ.  S.  27,  28  L.  ed.  923,  5  Sup.  Ct. 
Rep.  357,  cited  in  the  same  opinion,  Mr.  Justice  Field  says: 

"Though,  in  many  respects,  necessarily  special  in  their  char- 
acter, they  [statutory  regulations]  do  not  furnish  just  ground  of 
complaint  if  they  operate  alike  upon  all  persons  and  property 
under  the  same  circomistances  and  conditions.  Class  legislation, 
discriminating  against  some  and  favoring  others,  is  prohibited* 
but  legislation  which,  in  carrying  out  a  public  purpose,  is  limited 
in  its  application,  if  within  the  sphere  of  its  operaticm  it  affects 
alike  all  persons  similarly  situated,  is  not  within  the  amend- 
ment."   IT.  S.  Const.  14th  Amend. 

[11]  In  conclusion  we  desire  to  say  that,  so  far  as  we  have 
been  able  to  determine,  the  ordinance  in  question  was  authorized 
under  the  general  police  powers  with  which  the  charter  vested  the 
P.U.R.1916C. 
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Board  of  Commissioners,  as  well  as  other  charter  provisions  here- 
inbefore mentioned,  and  that  we  cannot  say  that  the  ordinanoe 
should  be  held  invalid  on  any  of  the  grounds  urged,  or  that  it  (smr 
tains  any  unreasonable  terms  and  conditions,  or  is  discrimina- 
tory in  its  nature.  Therefore  we  hold  that  the  trial  court  did 
not  err  in  denying  the  continuance  of  the  injunction  as  prayed 
for,  and  the  judgment  of  said  court  is  hereby  afRrmecL 

On  Motion  for  Rehearing. 

[12]  Counsel  for  appellants  has  filed  an  able  and  vigorous 
motic«i  for  rehearing,  and  in  it  insistently  urges  that  in  our  orig- 
inal opinion,  as  well  as  in  the  opinions  of  all  the  other  courts 
passing  upon  the  jitney  ordinances,  the  courts  have  overlooked,  or 
at  least  failed  to  discuss,  a  feature  which  he  thinks  renders  said 
ordinances  discriminatory.  It  is  urged  that  in  the  requirement 
of  a  surety  bond  of  the  jitneys  the  city  can  only  justify  such  a 
provision  upon  the  ground  that  it  will  tend  to  make  the  jitney 
operators  more  careful,  exercise  greater  diligence  to  avoid  in- 
jury to  the  public,  but  that  this  duty — u  e.,  not  to  negligently  or 
wilfully  injure  any  person  upon  the  streets  of  the  city — is  a  duty 
which  is  no  more  chargeable  upon  the  jitney  operator  than  upon 
the  driver  of  a  rent  car  or  taxicab,  or  upon  an  individual  who  is 
not  operating  his  car  for  hire ;  that  the  conditions,  in  this  respect, 
imder  which  the  several  classes  of  motor-propelled  vehicles  oper- 
ate upon  the  streets  are  the  same;  that  the  same  driver  may 
during  a  part  of  the  day  operate  the  jitney,  and  during  another 
part  of  the  day  drive  a  private  car  or  a  rent  car ;  that  the  public 
is  no  more  subject  to  injury  from  the  same  driver's  operation  of  a 
jitney  in  the  forenoon  than  from  his  operation  of  a  car  other  than 
the  jitney  in  the  afternoon;  that  his  duty  in  this  respect  is  no 
greater  in  the  forenoon  than  in  the  afternoon;  that  the  rule  is 
that  the  same  obligations  or  restrictions  must  be  imposed  upon 
all  persons  similarly  conditioned  in  reference  to  the  duty  regulat- 
ed. He  cites  in  support  of  his  contention  the  case  of  Gulf  C. 
&  S.  F.  R.  Co.  V.  Ellis,  165  U.  S.  150,  41  L.  ed.  667,  17  Sup.  Ct. 
Rep.  255,  a  suit  involving  the  validity  of  a  Texas  statute,  passed 
April  5,  1889,  providing  that  a  plaintiff  whose  claim,  under  $50 
for  stock  killed  by  a  railway  company,  which  had  not  been  paid 
within  thirty  days,  should  be  entitled,  in  a  suit,  and  upon  estab- 
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lishing  his  claim,  to  recover  reasonable  attorneys^  fees,  not  to 
exceed  $10.  The  Texas  supreme  court  had  held  this  act  valid, 
but  the  United  States  Supreme  Court,  in  reversing  our  state  court 
upon  this  feature,  said  in  part  as  follows : 

"Considered  as  such  [as  a  whole],  it  is  simply  a  statute  im- 
posing a  penalty  upon  railroad  corporations  for  a  failure  to  pay 
certain  debts.  No  individuals  are  thus  punished,  and  no  other 
corporations.  The  act  singles  out  a  certain  class  of  debtors,  and 
punishes  them  when  for  like  delinquencies  it  punishes  no  others. 
They  are  not  treated  as  other  debtors,  or  equally  with  other  debt- 
ors. .  .  •  It  is,  of  course,  proper  that  every  debtor  should 
pay  his  d^bts,  and  there  might  be  no  impropriety  in  giving  to 
every  successful  suitor  attorneys'  fees.  Such  a  provision  would 
bear  a  reasonable  relation  to  the  delinquency  of  the  debtor,  and 
would  certainly  create  no  inequality  of  right  or  protection.  But 
before  a  distinction  can  be  made  between  debtors,  and  one  be 
punished  for  a  failure  to  pay  his  debts,  while  anotiier  is  permitted 
to  become  in  like  manner  delinquent  without  any  punishment, 
there  must  be  some  difference  in  the  obligation  to  pay,  some  rea- 
son why  the  duty  of  payment  is  more  imperative  in  the  one  in- 
stance than  in  the  other.  .  .  .  That  such  corporations  may 
be  classified  for  some  purposes  is  unquestioned.  The  business  in 
which  th^  are  engaged  is  of  a  peculiarly  dangerous  nature;  and 
the  legislature,  in  the  exercise  of  its  police  powers,  may  justly 
require  many  things  to  be  done  by  them  in  order  to  secure  life 
and  property.  Fencing  of  railroad  tracks,  use  of  safety  couplers, 
and  a  multitude  of  other  things  easily  suggest  themselves.  And 
any  classification  for  the  imposition  of  such  special  duties — duties 
arising  out  of  the  peculiar  business  in  which  they  are  engaged 
— is  a  just  classification,  and  not  one  within  the  prohibition  of  the 
14th  Amendment." 

We  do  not  believe  our  holding  in  the  instant  case  and  the  hold- 
ing of  the  other  courts  cited  in  jitney  cases  fails  to  measure 
up  to  the  principle  laid  down  in  the  Ellis  Case.  If  we  are  correct 
in  concluding  from  the  facts  submitted  that  the  operation  of  the 
jitney  on  the  crowded  streets  of  a  city  is  a  business  peculiarly 
dangerous  to  the  public  using  the  streets,  then  the  fulfilment  of 
the  duty  of  care  on  the  part  of  the  operators  is  more  important 

than  the  performance  of  such  duty  in  the  case  of  one  only  occa- 
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sionally  or  infrequently  driving  a  car  over  said  streets.  The  dan- 
ger is  more  imminent  and  frequent,  and  might  be  said  to  be  con- 
tinuous. Therefore,  in  the  exercise  of  its  police  powers,  a  city 
may  require  of  the  jitney  operators  a  further  guaranty  than  it 
does  of  others  that  he  will  avoid  acts  of  negligence,  and  that,  in 
case  of  an  accident,  certainly  more  likely  to  occur  than  in  the 
case  of  operators  of  other  motor  vehicles  mentioned,  he  will  be 
in  a  position  to  respond  for  the  damage  inflicted. 

In  St  Jotm  y.  New  York,  201  U.  S.  633,  50  L.  ed.  896,  26 
Sup.  Ct  Bep.  554,  5  Ann.  Cas.  900,  a  case  in  which  the  court  was 
dealing  with  the  question  of  alleged  discrimination  between  pro- 
ducing and  nonproducing  venders  of  such  article,  it  being  con- 
tended that  such  law  was  discriminatory,  for  the  reason  that  non- 
producing  venders  might  not  exempt  themselves  from  actions  or 
penalties  for  violations  of  certain  subdivisions  of  said  act  by 
showing  that  the  milk  sold  or  offered  for  sale  by  them  was  in  the 
same  condition  as  when  it  left  the  herd  of  the  producer,  a  privi- 
lege accorded  to  producing  venders,  the  United  States  Supreme 
Court,  after  stating  that  the  purpose  of  the  law  was  to  secure  to 
the  population  milk  containing  a  certain  standard  of  purity  and 
strength,  and  to  disclose  other  milk  unclean,  impure,  unwhole- 
some, etc,  c(mtinued :  ^^It  is  not  contended  that  such  purpose  is 
not  within  the  power  of  the  state,  but  it  is  ccmtended  that  the 
power  is  not  exercised  on  all  alike  who  stand  in  the  same  relation 
to  the  purpose,  and  quite  dramatic  illustrations  are  used  to  show 
discrimination.  A  picture  is  exhibited  of  producing  and  non- 
producing  venders  selling  milk  side  by  side ;  the  latter,  it  may  be, 
a  purchaser  from  the  former ;  the  act  of  one  permitted ;  the  act 
of  the  othtjr  prohibited  or  penalized.  If  we  could  look  no  farther 
than  the  mere  act  of  selling,  the  injustice  of  the  law  might  be 
demonstrated,  but  something  more  must  be  considered.  Not 
only  the  final  purpose  of  the  law  must  be  considered,  but  the 
means  of  its  administration, — the  ways  it  may  be  defeated.  Leg- 
islation, to  be  practical  and  efficient,  must  regard  this  special 
purpose,  as  well  as  the  ultimate  purpose.'' 

We  feel  that  the  language  of  the  Supreme  Court,  as  above 
quoted,  is  sufficient  answer  to  appellants'  contention. 

It  might  be  well  to  state  that,  though  the  jitney  legislation  is  of 

recent  origin,  yet  the  question  of  the  validity  of  ordinances  simi- 
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Ur  to  the  one  under  oonsideraticm  has  reached  the  oourts  of  last 
resort,  both  of  civil  and  of  criminal  jurisdiction,  in  many  of 
the  states,  and,  in  no  case,  so  far  as  we  have  found  from  our 
examination,  has  the  court  sustained  tlie  contention  of  invalidity. 

In  addition  to  the  cases  cited  in  our  original  opinion  we  might 
cite  Memphis  v.  State,  —  Tenn.  —  L.R.A.1916B,  1151,  P.U.K. 
1916A,  825, 179  S.  W.  631 ;  Ex  parte  Bogle,  179  S.  W.  1193,  by 
the  Texas  court  of  criminal  appeals,  decided  November  3,  1915, 
not  yet  officially  published;  Le  Blanc  v.  New  Orleans,  70  So.  212, 
decided  by  the  Louisiana  supreme  court  November  29,  1915.  In 
these  cases  ordinances  with  similar  or  more  onerous  provisions 
have  been  upheld. 

Believing  that  in  our  original  opinion  we  correctly  disposed  of 
all  the  issues  involved,  the  motion  for  rehearing  is  overruled. 


TEXAS  SUPREBfB  COURT. 

MISSOUSI,  KANSAS,  &  TEXAS  RAILWAY  COMPANY 

V. 

STATE  OP  TEXAS. 

(—  Tex.  — ,  URJL— ,  — ,  181  S.  W.  721.) 

Oommeroe'^  Interstate '^Operation  of  interstate  trai$is  by  intrastate 


1.  The  operation  of  interstate  trains  in  a  state  by  a  carrier  having 
no  authority  to  operate  outside  the  state  is  interstate  commerce. 

Commerce  ^  State    regulation  ^  Thirty'ininute    trait    of    interstate 
trains, 

2.  A  State  Railroad  Commission,  in  the  absence  of  Federal  legis- 
lation on  the  subject,  may  order  interstate  trains  to  wait  thirty  min* 
utes  at  a  point  for  connections. 

[January  12,  1916.] 

Ebbob  by  defendant  to  the  oourt  of  Civil  Appeals  of  the 
Third  Supreme  Judicial  Court  to  review  a  judgment  of  the  Court 
of  Civil  Appeals  affirming  a  judgment  for  plaintiff  in  an  action 
bj  the  state  to  recover  a  penalty  of  a  railroad  for  vidiation  of  an 
order  of  the  Eailroad  Commission  requiring  trains  to  wait  thirty 
minutes  to  make  connections  with  others ;  writ  refused. 

P.U.R.1916C. 
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Appearances :  Chas.  C.  Huff,  McLendon  &  Shelley,  and  A.  BL 
McKnight  for  plaiatiff  in  error, 

PhillipSy  J.,  delivered  the  opinion  of  the  court: 

The  case  involves  the  validity  of  what  is  commonly  known  as 
the  "Thirty-Minute  Order"  of  the  Railroad  Commission  of  Tex- 
as as  applied  to  certain  trains  of  the  plaintiff  in  error,  which, 
according  to  its  claim,  were  interstate  in  character,  and  therefore 
not  subject  to  the  regulation.  The  question  presented  is  a  vital 
one,  concerning  in  a  large  measure  the  powers  of  the  Railroad 
Commission,  and  important  also  to  the  railway  carriers  of  the 
state;  and  it  is  preferable  for  this  reason  that  the  views  of  the 
court  in  its  action  upon  the  petition  be  briefly  stated.  The  order 
of  the  Railroad  Commission  was  issued  under  the  authority  of 
article  6562,  Revised  Statutes  of  1911,  and  reads: 

"Each  and  every  railroad  company  operating  a  railroad  in 
this  state  shall  start  its  passenger  trains  from  the  points  of  origin 
in  accordance  with  advertised  schedule,  and  said  trains,  except 
from  unavoidable  accidents  thereto  en  route,  shall  observe  and 
conform  to  the  puWished  schedule  as  to  arrival  and  departure  at 
the  several  stations  on  the  line:  Provided,  that  trains  may  be 
held  not  to  exceed  thirty  (30)  minutes  at  origin  or  at  junction 
points  with  other  lines  to  make  connection  with  trains  on  such 
other  lines.  If,  at  the  expiration  of  said  thirty  minutes,  con- 
necting trains  are  in  sight,  ten  minutes,  in  addition  to  said  thirty 
minutes,  will  be  allowed  in  which  to  make  the  connection.  Where 
connecting  trains  arrive  within  the  time  above  allowed,  a  reason- 
able time,  in  addition  to  that  provided  for,  will  be  allowed  for 
transfer  of  passengers,  mail,  express,  and  baggage.  Where  con- 
nections are  reliably  reported  to  be  more  than  thirty  minutes 
late,  no  wait  will  be  made." 

For  its  violation  by  the  plaintiff  in  error  in  the  operation  of 
the  trains  in  question,  the  suit  was  brought  by  the  state  for  the 
recovery  of  penalties,  a  judgment  for  the  state  resulting,  affirmed 
by  the  court  of  civil  appeals.     167  S.  W.  822. 

[1]  The  trains  were  through  passenger  trains  from  St  Louis 
and  Kansas  City,  Missouri,  to  points  in  Texas,  operated  by  the 
Missouri,  Kansas,  &  Texas  Railway  Company  to  Denison,  Texas, 
and  from  there  to  destination  by  the  plaintiff  in  error  under  a 
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contract  with  that  company;  and  it  appears  from  the  proof  that 
a  considerable  portion  of  their  passenger  traffic  was  irteretate. 

Because  the  trains  were  operated  by  the  plaintiff  in  error 
altogether  in  Texas,  and,  as  held,  its  want  of  authority  as  a  cor- 
poration chartered  in  Texas  to  operate  thwn  beyond  the  state  line, 
the  honorable  court  of  civil  appeals  concluded  in  its  opinion  on 
rehearing  that  they  were  to  be  treated  as  purely  intrastate  trains, 
and  upon  that  ground  rested  its  decision.  But  under  the  proof 
that  the  traffic  of  the  trains  was  largely  interstate,  we  think  they 
must  be  r^arded  in  the  case  as  instrumentalities  of  interstate 
commerce.  Being  employed  in  the  movement  of  such  traffic,  it 
is  difficult  to  perceive  how  they  can  be  differently  r^arded,  and 
we  shall  so  treat  them. 

[2]  There  is  accordingly  presented  the  simple  question  as  to 
the  power  of  the  Railroad  Commission  to  provide  and  enforce  a 
regulation  of  this  character  as  applied  to  trains  employed  in  inter- 
state conmaerce  by  railway  companies  operating  in  this  state. 
While  by  the  Federal  Constitution  Congress  is  empowered  to 
regulate  commerce  with  foreign  nations  and  among  the  several 
states,  there  remains  in  the  states  the  power,  distinct  from  any 
granted  to  the  Federal  government,  to  prescribe,  within  consti- 
tutional limitations,  relative  rights  and  duties  of  persons  and 
corporations  within  their  jurisdiction  in  the  interest  of  the  public 
convenience  and  for  the  public  good.  It  is  a  power  still  valid 
and  effectual,  though  its  exercise  may  relate  to  subjects  over 
which  Congress  possesses,  but  has  not  exerted,  authority.  It 
cannot  be  supposed  that  a  sovereign  state  in  the  grant  of  the 
rights  and  privileges  accorded  by  its  laws  to  railway  carriers  is 
required  to  wholly  surrender  its  authority  over  them  simply  be- 
cause they  may  engage  in  interstate  commerce.  !N"or  is  it  to  be 
assumed  that  such  rights  and  privileges  are  extended  merely  for 
their  benefit  as  interstate  carriers,  or  only  to  subserve  the  interest 
of  those  making  use  of  them  for  that  character  of  traffic.  There 
are  certain  duties  whose  performance  by  common  carriers  in  the 
state  the  police  power  of  the  state  may  exact,  notwithstanding 
their  employment  in  interstate  commerce;  and  that  power  is  not 
nullified  by  the  mere  fact  that  they  are  so  employed.  Its  valid 
exercise  in  relation  to  carriers  engaged  in  such  commerce,  as  well 
as  their  instrumentalities  so  used,  is  dependent  upon  other  oon- 
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siderations;  and  the  principles  which  in  the  particular  case  de- 
termine the  question  are  well  estahlished. 

The  Supreme  Court  of  the  United  States,  which  is  invested 
with  the  ultimate  authority  of  determining  these  questions,  rec- 
ognizes three  classes  of  cases  respecting  the  power  of  the  state 
over  the  subject  of  commerce.  To  use  the  language  of  <me  of  its 
opinions,  they  are :  (1)  Those  in  which  the  power  of  the  state  is 
exclusive;  (2)  those  in  which  the  states  may  act  in  the  absence  of 
legislation  by  CcHigress;  (3)  those  in  which  the  action  of  Con- 
gress is  exclusive,  and  the  state  cannot  interfere  at  all.  In  rela- 
tion to  cases  of  the  second  class,  it  is  the  exercise  by  Congress  of 
its  power  to  regulate  commerce,  and  not  the  mere  existence  of 
such  power  in  Congress,  which  renders  inconsistent  the  exercise 
of  the  same  power  by  the  state;  and  the  state  is  free  to  exert  its 
power  where  Congress  has  not  acted.  If  the  subject  of  the  par^ 
ticular  state  enactment  is  national  in  its  character,  the  absence  of 
legislation  by  Congress  amounts  tot  an  indication  of  its  will  that, 
as  affected  by  such  subject,  oommerce  shall  be  left  untrammelod, 
and  the  state  regulation  is  of  no  effect.  But  it  is  equally  true 
that  an  enactment  of  the  state  may  be  valid  though  it  incidentally 
affects  interstate  commerce.  The  authority  of  the  state  to  enact 
legislation  which  is  in  aid  of  suich  oommerce,  as  distinguished 
from  that  which  burdens  or  interferes  with  it,  is  likewise  rec^ 
ognized.  These  are  the  principles  of  law  which  govern  the 
present  question,  as  clearly  recognized  and  plainly  declared  in 
repeated  adjudications  of  the  United  States  Supreme  Court 
upon  the  subject  Covington  &  C.  Bridge  Co.  v.  Kentucky,  154 
U.  S.  204,  38  L.  ed.  962,  4  Inters.  Com.  Rep.  649,  14  Sup.  Ct 
Rep.  1087 ;  Western  U.  Teleg.  Co.  v.  James,  162  U.  S.  650,  40 
L.  ed.  1105,  16  Sup.  Ct  Rep.  934;  New  York,  N.  H.  &  H.  R 
Co.  V.  New  York,  165  U.  S.  628,  41  L.  ed.  863, 17  Sup.  Ct  Rep. 
418;  Lake  Shore  &  M.  S.  R.  Co.  v.  Ohio,  173  U.  S.  285,  43  L. 
ed.  702,  19  Sup.  Ct  Rep.  465 ;  Mobile  County  v.  Kimball,  102 
U.  S.  691,  26  L.  ed.  238;  Gladson  v.  Minnesota,  166  U.  S.  427, 
41  L.  ed.  1064,  17  Sup.  Ct.  Rep.  627. 

Applying  them  in  the  present  case  for  the  purpose  of  deter- 
mining the  validity  of  the  Railroad  Commission's  order  in  its 
relation  to  interstate  trains,  what. is  the  result?    It  is  clear,  we 
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Congress  has  not  dealt  with  the  suhject-iuatter  of  the  order*  With 
the  order  producing  no  conflict  with  any  expression,  by  Congress 
of  its  power  over  the  subject,  is  the  state^  through  its  adminis- 
trative agency  established  for  the  regulation  of  railroads  operat- 
ing within  its  limits,  yet  powerless  to  require  their  maintenance 
of  the  schedules  of  such  of  their  trains  as  may  have  an  interstate 
character,  leaving  those  trains  altogether  free  from  any  proper 
regulation  of  that  nature  ?  We  do  not  think  its  authority  is  to 
be  considered  as  so  reduced.  The  order  is  very  plainly  not  direct- 
ed against  interstate  commerce.  It  is  not  an  attempt  to  regulate 
conmierce.  It  has  to  do  merely  with  the  manner  of  the  operation 
of  trains.  It  has  no  further  object  than  to  bring  about  des- 
patch and  certainty  in  their  operation  as  essentials  of  ef&cient 
service  to  the  public  And  it  seeks  to  do  no  more  than  require 
that  kind  of  operation  merely  within  the  limits  of  the  state.  The 
effect  of  its  observance  upon  commerce,  whether  domestic  or  inter- 
state, is  purely  incidental,  since  as  a  consequence  of  its  obedience 
conmaerce  will  be  affected  as  the  result  of  only  the  ordinary 
operation  of  trains  upon  their  schedule  time.  It  is  no  more  of  a 
regulation  of  commerce,  and  in  particular  is  it  no  more  of  a  bur- 
den upon  or  interference  with  ccwunerce  in  its  effect,  than  famil- 
iar enactments  requiring  competency  of  train  operatives  as  a 
means  of  affording  safety  to  passengers  and  coemployees.  It 
will  hardly  be  denied  that,  in  the  absence  of  action  by  Congress, 
the  police  power  of  the  state  may  be  validly  exercised  to  pro- 
mote the  safe  carriage  of  passengers  upon  interstate  trains.  New 
York,  N.  H.  &  H.  R.  Co.  v.  New  York,  165  XJ.  S.  628,  41  L. 
ed.  853,  17  Sup.  Ct  Rep.  418.  If  so,  by  what  authority  is  the 
state,  under  a  similar  condition,  to  be  deprived  of  the  exercise  of 
its  rightful  powers  for  the  furtherance  of  their  prompt  carriage 
by  such  trains  ? 

So  far  as  it  may  affect  interstate  commerce,  the  order  is  a 
regulation  in  aid  of  commerce.  It  is  difficult  to  conclude  that  a 
requirement  whose  natural  effect  upon  commerce  is  to  facilitate 
its  prompt  movement  through  the  observance  of  train  schedules 
and  connections  constitutes  an  interference  with  commerce,  or  in 
any  just  sense  a  burden  upon  it.  There  being  no  legislation  by 
Congress  which  renders  inconsistent  such  action  by  the  state, 
the  order  of  the  Railroad  Commission  in  such  bearing  as  it  has 
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upon  interstate  commerce  is  accordingly  a  regulation  which  the 
state  had  the  full  authority  to  provide  iti  the  exercise  of  its  sov- 
ereign powers,  under  which  its  right  to  reasonably  prescribe  the 
duties  of  railway  companies  within  its  limits  is  clear  and  un- 
doubted. 

Since  the  order  in  question  as  applied  to  interstate  trains  can- 
not, in  our  opinion,  be  regarded  as  an  interference  with  interstate 
commerce,  the  case  is  to  be  clearly  distinguished  from  those  whidi 
hold  as  invalid  regulations  of  a  state  requiring  the  stoppage  of 
such  trains  where  adequate  local  facilities  had  been  provided. 

The  writ  of  error  is  refused. 


WASHINGTON  SUPRBME  OOUIVr. 

STATE  EX  EEL.  PUBLIC  SEEVICE  COMMISSION 

SKAGIT  EIVEB  TELEPHONE  &  TELEGRAPH  COMPANY 

et  al. 

[No.  12397.1 

(—  Wash.  — ,  165  Pac.  144.) 

On  Rehearing   (see  P.U.R.1915C,  902). 

Intercorporate  relations  —  Phweical  conneeiion  of  teiephonem  —  Po^et 
of  Commission. 

1.  Under  the  Washington  statute,  the  Public  Seryioe  Commission 
upon  ordering  physical  connection  between  two  telephone  companies 
has  no  authority  to  establirii  the  joint  rates  until  the  companies  ''haTC 
failed"  so  to  do. 

Intercorporate  relations  —  Physical  amneoHon  of  telephones  —  Power 
of  Commission, 

2.  Upon  ordering  the  physical  connection  of  two  telephone  com- 
panies, the  Washington  Commission  has  no  authority  under  the  statute 
in  the  first  instance  to  make  any  rules  or  regnlatiomi  to  prerent  later' 
ference  with  the  service  of  a  third  company  which  had  connection  with 
one  of  them. 

[February  17,  1916.] 

Reheaking  upon  an  order  affirming  a  judgment  of  a  superior 
court  dismissing  an  action  in  mandamus  to  enforce  an  order  of 
tibe  Washington  Public  Service  Commission  requiring  physical 
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connection  between  the  Skagit  Biver  Telephone  &  Telegraph 
Company  and  the  Pnget  Sound  Independent  Telephone  Com- 
pany; rehearing  granted,  original  opinion  (85  Wash.  29,  P.U.R. 
1915C,  902,  147  Pac.  885)  modified  and  the  original  order  of 
the  Public  Service  Commission  affirmed  in  its  entirety. 

Appearances :  W.  V.  Tanner,  Attorney  General,  and  Scott  Z. 
Henderson,  Assistant  Attorney  General,  for  appellant;  Hughes, 
McMicken,  DoveD,  &  Ramsey  and  Otto  B.  Rupp  for  respondents. 

Holcomb,  J.,  delivered  the  opinion  of  the  court: 

The  original  opinion  in  this  case  is  reported  in  85  Wash.  29, 
P,U.R.1915C,  902,  147  Pac.  885.  On  petition  for  rehearing 
or  for  modification  by  appellant  and  for  rehearing  by  respondents, 
the  case  has  again  been  heard  in  banc. 

We  are  still  satisfied  with  the  original  decision  to  the  effect 
that,  under  the  law,  the  Commission  has  power  to  order  the 
physical  connection  between  the  telephone  lines  of  the  Independ- 
ent Company  and  the  Skagit  River  Company,  and  the  necessity 
therefor  is  a  question  exclusively  within  the  discretion  of  the 
Commission.  But  the  latter  portion  of  the  third  conclusion  in 
the  decision  is  erroneous  and  must  be  modified. 

[1]  The  fact  was  overlooked  that  both  companies  subject 
to  the  order — ^the  Independent  and  the  Skagit  River — were  find 
are  willing  to  make  the  physical  connection,  and  there  is  no  war- 
rant for  the  direction  that  the  cost  thereof,  whatever  that  may  be, 
be  provided  for  by  order  of  the  Commission.  The  statute  regulat- 
ing such  proceedings  also  provides  that,  when  such  companies 
"have  failed  to  establish  joint  rates  or  charges  for  service  by  or 
over  their  lines,  and  that  joint  rates  or  charges  ought  to  be  es- 
tablished, the  Commission  may,  by  its  order,  require  such  con- 
nection to  be  made.'^  Under  such  statutory  provision,  therefore, 
the  Commission  has  no  authority  to  establish  the  joint  rates  or 
tolls  until  the  companies  *1iave  failed"  so  to  do,  and  it  was  prop- 
erly left  in  the  first  instance  to  the  companies  so  to  establish  joint 
rates. 

[2]  2Tor  has  the  Commission  any  authority  under  the  statute 
in  the  first  instance  to  make  any  rules  or  regulations  to  prevent 
interference  between  the  Independent  Company  and  the  Pacific 
Company  when  using  the  lines  of  the  Skagit  Company.     The 
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Pacific  Compaiiy  has  no  vested  or  lawful  right  to  prevent  the  use 
of  the  Skagit  Compan/s  lines  by  the  Independent  Company  as 
ordered  by  the  Commission^  and,  if  such  use  in  any  way  interferes 
witii  the  use  by  the  Pacific  Company  of  its  lines  as  connected  widi 
the  Skagit  Company,  it  must  prevent  or  avoid  same  by  mechani- 
cal means  or  by  operating  rules  put  in  force  by  several  companies 
interested. 

These  modifications  result  in  a  complete  affibrmance  of  the  order 
of  the  Public  Service  Commission,  and  reversal  of  the  judgmrat 
of  the  Superior  Court.    It  is  so  ordered. 

Main,  Bausman,  Fullerton,  Ellis,  and  Parker,  JJ.^  concur. 


WISCONSEN  SUPREME  COURT. 

CITY  OF  MILWAUKEE 

V. 

RAILROAD  COMMISSION  OF  WISCONSIN. 

(—  Wis.  — ,  155  N.  W.  948.) 

CanBtUuUonal  law -^  Police  power -^  Apportionment  of  cost '^  Separa- 
Uon  of  grade  crossings, 

1.  A  statute  (Wis.  Stat.  1913,  |  1797-12e)  authorizing  the  Rail- 
road CommiBsion  to  require  a  city  to  bear  a  part  of  the  cost  of  separa- 
tion of  crossing  grades  of  railroad  tracks  and  city  streets,  upon  ordcr- 

.  Ing  such  change  in  the  interest  of  pubUc  safety,  ia  a  proper  exercise  of 
the  police  power. 
OonsUtuUonal  law '^Delegation  of  power  ^  Apportionment  of  cott'^ 
Separation  of  grades.  t 

2.  There  is  no  unlawful  delegation  of  l^slatiye  power  to  an  ad- 
ministrative  body  by  a  statute  (Wis.  Stat.  1913,  %  1797~12e)  authoriz- 
ing a  Raih'oad  Commission  to  require  a  city  to  bear  a  part  of  the  cost 
of  separation  of  crossing  grades  of  railroad  trades  and  city  streets,  upon 
ordering  such  change  in  the  interest  of  public  safety. 

C€mstit%Uional  law  —  lm,pairment  of  contract  —  Apportionment  of  cost 
^'Separation  of  grades, 

3.  An  accepted  railroad  charter  imposing  a  duty  not  to  obstruct 
any  highway  crossing  does  not  preclude  a  city  from  being  rsquired  to 
bear  a  part  of  the  cost  of  separation  of  grade  crossings,  on  the  theory 
that  the  charter  provision  is  a  contract  that  cannot  be  impaired  by 
subsequent  legislation,  because  sudi  provision  is  merely  a  police  regu- 
lation; and  because,  even  if  it  were  a  contract,  it  would  be  one  with 
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the  state  whioh  cannot  grant  away  its  right  to  make  or  change  such 
regolationa. 

[January  U,  1916.] 

From  an  order  of  the  Circuit  Court  of  Dane  Connty,  E.  Kay 
Steven,  Judge^  sustaining  a  general  demurrer  to  a  complaint  by 
the  City  of  Milwaukee  against  the  Kailroad  Commission  to  set 
aside  the  part  of  an  order  of  the  Comitiission  assessing  25  per 
cent  of  the  cost  of  separation  of  crossing  grades  of  railroad  tracks 
and  city  streets,  plaintiff  appeals ;  order  affirmed. 

Appearances:  Daniel  W.  Hoan,  City  Attorney,  for  appellant; 
Walter  C.  Owen,  Attorney  General,  and  Walter  Drew,  Deputy 
Attorney  G^eral,  for  respondent;  0.  H.  Van  Alstine^  amicus 
cwricB. 

Statement  by  Winslow,  Ck  J, : 

Upon  the  petition  of  the  city  of  Milwaukee  the  Railroad 
Commission  ordered  the  Chicago,  Milwaukee  &  St.  Paul  Bail- 
way  Company  to  depress  its  main  track,  switch  tracks,  and  side 
tracks,  at  and  between  certain  street  crossings  in  said  city, 
being  a  distance  of  nearly  2  miles,  so  that  the  grade  of  the 
tracks  should  be  separated  from  the  grade  of  the  streets,  the 
tracks  being  carried  in  a  subway  and  the  streets  being  car- 
ried  on  bridges  across  said  subway,  and  further  ordered  the 
city  to  pay  25  per  cent  of  the  cost  of  the  work,  the  railway  com- 
pany 70  per  cent,  and  the  Milwaukee  Electric  Railway  &  Light 
Company  5  per  cent  The  order  was  made  because,  in  the  judg- 
ment of  the  Commission,  public  safety  required  the  abolition  of 
grade  crossings.  The  city  brings  this  action  to  set  aside  that 
part  of  the  order  assessing  25  per  cent  of  the  cost  of  the  work 
against  the  city  of  Milwaukee,  and,  from  an  order  sustaining  a 
general  demurrer  to  the  complaint,  the  city  appeals. 

Winslow,  Ch.  J.,  delivered  the  opinion  of  the  court: 
[1,  2]  The  order  of  the  Railroad  Commission  in  question  here 
was  made  pursuant  to  the  provisions  of  §  1797 — 12e,  Statutes 
1913,  which  authorizes  that  Commission,  upon  the  petition  of 
the  governing  body  of  any  city,  town,  or  village,  to  order  alter- 
ations made  in  any  railroad  crossings  over  a  highway,  or  the 
substitute  of  a  crossing  not  at  grade,  where  public  safety  requires 
such  alteration  or  substitution,  and  to  fix  the  proportions  of  the 
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cost  thereof  to  be  paid  by  the  railroad  c(mipany  or  companies  and 
the  municipality  or  municipalities  in  interest  This  is  the  same 
statute  which  was  sustained  and  enforced  in  the  case  of  Polk  v. 
Railroad  Commission,  154  Wis.  523,  143  N.  W.  191,  and  we 
regard  the  decision  there  made  as  decisive  of  the  present  case. 

The  cases  are  alike  in  all  essential  particulars.  While  no  con- 
stitutional objection  was  urged  by  counsel  in  that  case,  the  ques- 
tion was  carefully  considered  by  the  court,  and,  after  hearing  the 
argument  in  the  present  case,  we  see  no  reason  to  retract  or  quali- 
fy in  any  way  the  statement  there  made  that  "the  legislature  in 
the  exercise  of  its  police  power  had  a  perfect  right  to  enact  the 
law." 

The  time  has  gone  by  when  it  can  be  successfully  claimed  that 
such  a  law  unlawfully  delegates  legislative  power  to  an  adminis- 
trative body.  The  legislature  has  exercised  the  legislative  func- 
tion by  declaring  that  unsafe  crossings  shall  be  made  safe ;  it  can 
properly  delegate  to  an  administrative  board  the  power  to  ascer- 
tain the  crossings  which  are  in  fact  unsafe,  and  to  prescribe  the 
manner  of  making  them  safe.  If  this  could  not  be  done,  the 
police  power  would  be  unable  to  cope  with  many  of  the  most 
serious  problems  of  modem  life,  Minneapolis,  St  P.  &  S.  Ste. 
M,  R.  Co.  V.  Railroad  Commission,  136  Wis.  146,  17  L.R.A. 
(N.S.)  821,  116  N.  W.  905;  State  ex  rel.  Northern  P.  R.  Co. 
V.  Railroad  Commission,  140  Wis.  145, 166, 169, 121  K  W.  919. 

[3]  It  is  argued  that  the  present  case  is  essentially  different 
from  the  Polk  Case  by  reason  of  the  fact  that  the  original  charter 
of  the  Milwaukee  &  Waukesha  Railroad  (Laws  Wis.  Territory 
1847,  p.  194),  under  which  the  railroad  in  question  was  built, 
provided  that  the  road  should  be  so  constructed  as  not  to  impede 
or  obstruct  the  free  use  and  passage  of  any  public  roads  which 
may  cross  the  same,  "and  in  all  places  where  said  railroad  may 
cross  or  in  any  way  interfere  with  any  public  road,  it  shall  be 
the  duty  of  said  company  to  make,  or  cause  to  be  made,  a  sufficient 
causeway  or  passageway,  to  enable  all  persons  passing  or  travel- 
ing such  public  road  to  pass  over  or  under  such  railroad."  The 
claim  is  that  by  the  acceptance  of  the  charter  this  provision  be- 
came a  contract  which  cannot  be  impaired  by  any  subsequent  law. 
This  position  is  untenable.  If  a  contract  at  all,  it  was  a  contract 
with  the  state,  and  not  the  city ;  but  it  was  not  in  fact  a  contract, 
but  a  police  regulation  imposed  by  the  state  in  the  interest  of 
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public  safety,  which  the  state  might  at  any  time  change.  The 
state  could  not  contract  away  its  power  to  make  such  regulations, 
nor  incapacitate  itself  from  making  snch  changes  in  them,  from 
time  to  time,  as  the  public  necessities  require.  Chicago,  M.  &  St. 
P.  E.  Co.  V.  Milwaukee,  97  Wis.  418,  72  N.  W.  1118. 

We  entertain  no  doubt  that  the  intent  of  the  legislature  in 
passing  the  act  of  which  the  section  in  question  forms  a  part 
(chapter  540,  Laws  of  1909)  was  to  make  a  uniform  and  exclu- 
sive system  applicable  to  all  cities  and  other  municipalities,  and 
to  amend  aU  previous  provisions  on  the  subject,  whether  contained 
in  dty  charters,  railroad  charters,  or  the  general  statutes  of  the 
state. 

The  law  seems  to  be  tiie  fruit  of  an  honest  and  enlightened 
attempt  on  the  part  of  the  legislature  to  deal  equitably  and  fairly 
with  a  great  municipal  problem. 

Milwaukee  has  during  the  last  half  century  become  a  great 
8nd  prosperous  city.  Its  greatness  and  prosperity  have  come  be- 
cause of  its  commerce,  and  its  commerce  has  come  largely  because 
of  its  railroads.  Without  them  Milwaukee  as  we  know  it  to- 
day would  not  exist.  The  growth  of  the  city  and  of  the  railroads 
has  been  coincident,  interdependent,  inseparable,  and  from  this 
growth  has  arisen  the  great  danger  of  the  grade  crossing.  Why 
should  not  the  expense  of  removing  that  danger  be  equitably 
shared  by  the  different  agencies  whose  joint  growth  has  brought 
it  about? 

There  are  no  further  contentions  which  seem  to  us  of  sufficient 
importance  to  require  treatment. 

Order  affirmed. 


WISCONSIN  SUPREME  COURT. 

CHICAGO  &  NORTHWESTERN  RAILWAY  COMPANY 

V. 

RAILROAD  COMMISSION  OF  WISCONSIN. 

(—  Wis.  — ,  155  N.  W.  941.) 

CamntiMions^Juriadiction^To    enforce    statute    prohihning    rail* 
roads  front  obstructing  percolating  or  surface  waters. 

The  Wisconsin  Commission  has  no  jurisdiction  to  enforce  (  1388b, 
P.U.R.1916C. 
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Stat.  1913,  making  it  the  duty  of  railroads  to  oonatmct  their  roadbeds 
BO  as  not  to  interfere  with  percolating  or  sui-face  waters,  and  conferring 
a  right  of  action  in  favor  of  landowners  injured  by  the  stoppage  of 
such  water,  by  virtue  of  the  genial  provisions  oontaiBed  in  I  1797 — 
31,  Stat.  1913,  declaring  that  the  Commission  shall  have  power  to  en- 
force all  laws  relating  to  railroads,  upon  the  ground  that  the  Commis- 
sion's jurisdiction  is  limited  to  administrative  investigations  and  orders 
relative  to  the  rates,  services,  and  duties  of  utilities  in  which  the  public 
are  int^ested  and  the  enforcement  of  laws  such  as  (  1388b,  in  the  sense 
of  ascertaining  the  meaning  and  application  to  the  case  in  hand  and 
pronouncing  judgment,  is  a  judicial  fimction. 

[January  11,  1916.] 

Appeal  by  defendant  from  an  order  of  the  Circuit  Court  of 
Dane  County,  E.  Eay  Stevens,  Judge,  overruling  a  demurrer  to 
complaint  in  an  action  against  the  Eailroad  Commission  to  set 
aside  an  order  to  enforce  comj^liance  with  §  1388b^  Stat  1913; 
affirmed. 

Appearances:  Walter  C.  Owen,  Attorney  (General,  and  Walter 
Drew,  Deputy  Attorney  (General,  for  appellant;  Edward  M. 
Smart  for  respondent 

Timlin,  J.,  delivered  the  opinion  of  the  court: 
The  appellant  demurred  to  the  respondent's  complaint  in  a  stat- 
utory action  to  set  aside  an  order  of  the  appellant  purporting  to 
enforce  compliance  with  §  1388b,  Stat  1913.  The  demurrer  was 
overruled,  appellant  declined  to  answer,  whereupon  respondent 
had  judgment  vacating  the  order  on  the  ground  that  said  order 
went  beyond  the  requirements  of  §  1388b,  but  assuming  that  ap 
pellant  had  jurisdiction  to  enforce  the  duty  specified  in  said  sec- 
tion. The  learned  circuit  court  concluded  that  the  general 
words,  "as  well  as  all  other  laws  relating  to  railroads,^'  found  in 
§  1797 — 31,  Stat  1913,  must,  under  the  rule  of  interpretation 
which  requires  that  effect  be  given  to  all  words  in  a  statute,  confer 
power  on  the  Railroad  Commission  to  enforce  the  requirements  of 
§  1388b  as  against  railroads,  because  the  latter  is  a  law  relating 
to  railroads.  He  therefore,  in  effect,  ruled  that  these  general 
words  covered  not  only  all  laws  relative  to  railroads,  regardless  of 
other  characteristics  of  such  lav^s  in  force  in  ▲.  n.  1905,  when 
§  1797 — 31  was  enacted,  but  also  all  laws  relating  to  railroads 
which  might  ever  afterwards  be  enacted.  This  is  quite  an  am- 
bitious program  for  an  administrative  tribunal  wiAout  legislative 
P.U.R.1916C. 
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or  judidal  power  witliin  the  historical  and  legal  meaning  of  the 
words  "judicial  and  legislative.'' 

In  this  connection,  legislative  power  does  not  include  rules 
r^ulations,  by-laws,  or  ordinances;  and  judicial  power  does  not 
include  those  decisions  of  administrative  officers  or  tribunals 
Jmown  as  quasi  judicial.  In  the  doings,  rather  than  in  the  say- 
ings, of  courts  will  this  necessary  distinction  be  observed.  Butt- 
field  V.  Stranahan,  192  U.  S.  470,  48  L.  ed.  525,  24  Sup.  Ct. 
Rep.  349,  and  cases  in  Rose's  Notes ;  Dec.  Dig.  §§  59  to  75. 

This  court  has  shown  no  disposition  to  curtail  the  jurisdiction 
of  the  appellant,  but  has  as  far  as  possible  upheld  such  jurisdic- 
tion and  exalted  the  dignity  and  importance  of  that  tribunal. 
Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  v.  Railroad  Commission, 
136  Wis.  146,  17  L.R.A.(N.S.)  821,  116  N.  W.  905,  and  subse^ 
quent  citations.  The  Commission  is  not,  so  far  as  we  have  ob- 
served. suflPering  from  restriction  on  its  jurisdiction.  We  should 
but  illy  uphold  the  trust  confided  to  us  if  we  upheld  the  Com- 
mission in  the  exercise  of  judicial  or  legislative  power  within 
the  legal  meaning  of  these  terms.  The  enforcement  of  laws  in 
the  sense  of  ascertaining  their  meaning  and  application  to  the 
case  in  hand  and  pronouncing  judgment  therein  is  a  judicial 
function.  The  making  of  laws  which  are  of  a  higher  grade 
than  mere  regulatiems,  rules,  or  by-laws,  or  administrative  aids 
to  the  more  general  provisions  of  statute,  is  a  strictly  l^s- 
lative  function.  It  is  no  impeachment  of  the  rule  that  all 
the  words  of  a  statute  should  be  given  effect  whenever 
possible  to  give  such  words  effect  according  to  recognized 
legal  rules.  These  rules  require  us,  when  we  find  in  a 
statute  words  relating  to  a  particular  or  specific  subject,  fol- 
lowed by  general  words,  to  restrain  these  general  words  to  persons 
or  subjects  of  the  same  genus  or  family  to  which  the  particular 
persons  or  subjects  belong.  Jensen  v.  State,  60  Wis.  577,  19 
N.  W.  374;  State  v.  Goodrich,  84  Wis.  359,  54  N.  W.  577;  State 
ex  rel.  Lederer  v.  International  Invest.  Co.  88  Wis.  512,  43  Am. 
St  Rep.  920,  60  K  W.  796 ;  O'SuUivan  v.  J.  S.  Steams  Lum- 
ber Co.  154  Wis.  467,  143  N.  W.  160;  Lusk  v.  Stoughton  State 
Bank,  135  Wis.  311,  317,  115  K  W.  813. 

The  statutes  (§§  1797—1  to  1797— 37n)  relate  to  rates  and 
services,  to  duties,  in  which  the  public  are  also  interested,  im- 
P.UJ1.1916C. 
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posed  upon  railroads  by  general  statutes  which  require  or  permit 
administrative  investigation  and  orders  supplementary  to  their 
enforcement  by  the  courts.  Chicago,  B.  &  Q.  R.  Co.  v.  Bailroad 
Commission,  152  Wis.  664,  140  N.  W.  296,  reversed  in  237  U. 
S.  220,  59  L,  ed.  926,  P.U.R1915C,  309,  35  Sup.  Ct  Rep.  560, 
cited  by  the  learned  circuit  judge,  at  least  related  to  services  in 
which  the  public  were  interested.  Section  1388b  is  no  such 
statute.  It  is  therefore  not  within  the  sweep  of  the  general  words 
mentioned. 

Again,  and  independent  of  the  foregoing,  but  leading  to  the 
same  conclusion  so  far  as  this  case  is  concerned,  is  the  rule  that, 
when  a  new  right  is  given  by  statute,  and  at  the  same  time  a 
remedy  provided  for  its  enforcement,  such  remedy  is  exclusive. 
Saxville  v.  Bartlett,  126  Wis.  655,  105  N-  W.  1052;  Hall  v. 
Hinckley,  32  Wis.  362;  State  ex  rel.  Cook  v.  Houser,  122  Wis. 
534,  595,  100  N.  W.  964,  and  cases  there  cited;  Knapp  v.  Deer 
Creek,  —  Wis.  — ,  155  N.  W.  940. 

It  is  obvious  that  §  1388b  confers  a  new  right  on  the  owner  of 
adjacent  land  and  provides  a  remedy  for  its  enforcement,  which 
remedy  is  not  enforcement  by  the  Railroad  Commissicm. 

Again,  ancillary  to  the  two  foregoing,  tending  to  the  same 
result,  is  the  consideration  that  §  1797 — 31  was  enacted  in  a.  d. 
1905,  while  §  1388b  did  not  come  into  existence  until  1913. 
Hence  it  follows  that  the  legislature  never  intended  to  confer  on 
the  Railroad  Commission  jurisdiction  to  enforce  the  provisions  of 
§  1388b.  We  do  not  reach  the  constitutional  question  whether 
the  legislature  could  confer  on  the  Railroad  Commission  power  to 
enforce  the  provisions  of  §  1388b,  because  we  are  satisfied  it  has 
not  attempted  to  do  so. 

The  demurrer  should  have  been  overruled  on  the  ground  that 
the  Commission  had  no  jurisdiction  of  the  matter  of  enforcing 
§  1388b. 

Judgment  affirmed. 

Note. — In  conformity  to  the  opinion  in  the  above  case,  complaints 
peeking  enforcement  of  §  1388b,  Wis.  Stat.  1913,  were  dismissed  by 
the  Commission  for  want  of  jurisdiction  in  Deerfield  v.  Chicago  & 
X.  W.  R.  Co.  Jan.  24,  1916;  Kihn  v.  Chicago,  St.  P.  M.  &  0.  R. 
(Jo.  Jan.  24,  1916;  and  Re  Wisconsin  Public  Service  Co.  et  al..  Mar. 
15,  1916. 
P.U.R.1916C. 
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UNITED  STATES  OIRCIJIT  COURT  OF  APPEALS,  THIRD 

cmcriT. 

TRENTON  &  MERCER  COUNTY  TRACTION   CORPORA- 
TION et  al. 

V. 

BOARD  OF  PUBLIC  UTILITY  COMMISSIONERS  OP 
NEW  JERSEY. 

(—  0.  C.  A.  — ,  229  Fed.  140.) 

Injunction  ^PrelUninaryi    injunction   pending   hearing  —  Discretion 
of  court. 

Hie  grant  or  refusal  of  a  prelimiiiarj  mjunctio&  against  tke 
Board  of  Public  Utility  Commisdcniers  pending  the  hearing  of  the  case 
rests  in  the  sound  discretion  of  the  court. 

[January  31,  1916.] 

Appeal  by  oomplainants  from  order  of  District  Court  of  the 
United  States  for  the  District  of  New  Jersey,  denying  a  pre- 
liminary injunction  against  the  Board  of  Public  Utility  Com- 
missioners pending  a  hearing  of  the  case ;  affirmed* 

Same  case  below,  227  Fed.  502. 

Appearances:  Edward  M.  Hunt,  Frank  S.  Katzenbach,  Jr., 
and  G.  W.  Macpherson  for  appellants;  Charles  E.  Bird,  Frank 
H.  Sommer,  and  George  L.  Eecord  for  appellee. 

Buffington,  Circuit  Judge,  delivered  the  opinion  of  the  court : 
This  case  comes  before  us  on  appeal  from  an  order  of  the 
court  below  refusing  to  issue  a  preliminary  injunction  against 
the  Board  of  Public  Utility  Commissioners  of  the  State  of  New 
Jersey  pending  the  hearing  of  the  case.  The  grant  or  refusal  of 
such  injunction  was  a  matter  resting  in  the  sound  discretion  of 
the  three  judges  who  heard  the  application  in  the  court  below. 
After  a  full  discussion  of  the  cause  in  this  court  we  find  no  abnse 
of  discretion  in  such  refusal,  and  the  decree  will  be  affirmed.  We 
refrain  from  any  present  discussion  of  the  important  questions 
here  involved,  holding  our  views  in  abeyance  until  the  cause 
comes  before  us  on  final  hearing.  As  the  case  is  of  large  im- 
portance, both  to  the  people  of  Trenton  and  also  to  the  traction 

company,  it  should  be  heard  promptly,  and  as  the  calendar  of 
P.U.R.19I6C. 
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the  court  below  is  so  crowded  as  to  prevent  Judges  Rellstab  and 
Haight  from  hearing  it  soon,  the  case  has  been  specially  assigned 
for  hearing  before  Honorable  Victor  B.  WooUey,  of  Wilmington, 
Delaware^  a  member  of  this  court,  with  a  view  to  its  earlier  dispo- 
aition* 


OAIilFORIOA  RAIIiROAD  COMMISSION. 

BE  MOSS  BEACH  EEALTY  COMPANY. 
[Decision  No.  3125;  Application  No.  2029.] 

RetwrH'^  Water '^System  huilt  in  exce99  pf  present  requirement. 

In  fixing  water  rates,  no  present  return  should  be  allowed  for  a 
system  built  by  a  realty  company  out  of  all  proportion  to  the  present 
requirements. 

[February  26,  1916.] 

Application  of  the  Moss  Beach  Realty  Company  for  peiv 
missiiHi  to  establish  water  rates ;  $1  per  mcmth  for  the  first  300 
cubic  feet  or  less^  30  cents  for  each  additional  100  cubit  feet 
authorized.  !N'o  allowance  was  made  fc^  a  return,  the  plant 
being  built  largely  in  excess  of  present  requirement  It  was 
held  that  the  depreciation  allowances  upon  the  entire  system, 
8,850  feet  of  IJ"  and  2"  piping,  including  35  meters  and  servic- 
es t4>  be  installed  at  the  cost  of  $350,  should  not  exceed  $160  per 
year,  and  that  $15  per  month  would  be  suflScient  for  a  nnall  por- 
tion of  one  man's  time  to  look  after  the  operation. 

Appearances:  Charles  B.  Smith  for  applicant;  Daniel  A. 
Ryan  for  J.  F.  Weinke;  George  O.  Rich  in  propria  persona. 

By  the  Commission:  This  is  an  application  on  behalf  of 
Moss  Beach  Realty  Company  for  authority  to  establish  and  col- 
lect water  rates.  Public  hearings  were  held  in  San  Francisco 
on  January  12  and  February  9,  1916.  From  the  evidence  it 
appears  that  Moss  Beach  Realty  Company,  a  corporation,  oper- 
ates a  water  system  incident  to  its  real  estate  subdivision  business 
at  Moss  Beach,  San  Mateo  county.  Applicant  owns  the  tract 
known  as  Moss  Beach  Heights,  upon  which  it  has  ten  consum- 
ers ;  it  also  furnishes  water  to  the  tracts  known  as  Moss  Beach, 

upon  which  there  are  ten  or  twelve  consumers ;  Moss  Beach  Ad- 
P.U.R.1916C. 
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dition  No.  1,  upon  which  there  are  an  equal  number  of  consum- 
ers ;  and  Moss  Beach  Addition  No.  2,  upon  which  there  are  three 
or  four  consumers. 

Applicant,  or  its  predecessor  in  interest^  has  been  furnishing 
about  thirly-five  consumers  with  water  since  1908  without  having 
received  any  direct  compensation  from  the  individual  consumers, 
and  applicant  now  asks  peAnission  to  charge  a  minimum  of  $1.25 
per  month  for  the  first  300  cubic  feet  and  30  cents  per  100  cubic 
feet  in  excess  of  the  minimum. 

The  pipe  lines  on  these  various  tracts  were  installed  by  their 
respective  owners  to  make  it  possible  to  sell  parcels  of  land  to 
prospective  residents ;  and  the  owners,  although  under  no  obliga- 
tion whatever  to  furnish  free  water,  did  not  make  any  serious 
effort  to  collect  from  the  individual  consumers,  having  appar- 
ently been  waiting  for  the  district  to  become  more  thickly  settled 
before  having  water  rates  established.  The  proprietors  of  the 
tracts  own  the  respective  distributing  mains  situated  thereon,  but 
upon  the  suggestion  of  this  Commission  the  owners  of  Moss 
Beach,  Moss  Beach  Addition  No.  1,  and  Moss  Beach  Addition 
No.  2  agreed  to  transfer  all  their  interests  in  the  mains  on  their 
respective  properties  to  applicant  free  of  charge,  subject  to  proper 
safeguards,  upon  condition  that  applicant  would  furnish  all  con- 
sumers on  all  of  the  tracts  with  water  on  an  equal  basis  and  at 
reasonable  rates.  Applicant  has  agreed  to  accept  this  condition, 
and,  accordingly,  we  shall  consider  for  the  purpose  of  this  deci- 
sion all  o^the  mains  as  constituting  one  system. 

Moss  Beach  is  located  about  20  miles  south  of  San  Francisco, 
on  the  ocean  shore,  and  the  four  tracts  above  named  contain 
about  266  acres.  The  population  is  somewhat  transient^  a  num- 
ber coming  for  week  ends  and  holidays  throughout  the  winter. 

The  water  supply  furnished  by  applicant  was  formerly  secured 
from  a  perennial  creek  flowing  on  the  northerly  side  of  the  dis- 
trict, a  hydraulic  ram  forcing  what  water  was  needed  into  a  15,- 
000-gallon  wooden  tank,  which  was  installed  at  a  proper  eleva- 
tion to  supply  the  settlement.  In  1911,  however,  the  board  of 
health  of  San  Mateo  county  condemned  this  source  of  water, 
and  applicant  thereafter  purchased  its  water  from  Montara  Beal- 
ty  Development  Company.  Applicant  entered  into  a  contract 
with  that  company  under  which  it  agreed  to  purchase  the  water 
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at  wholesale  at  25  cents  per  1,000  gallons  (or  18J  cents  per  100 
cubic  feet).  Applicant  receives  its  water  from  the  Montara  Com- 
pany at  a  point  about  ^  mile  north  of  its  tank,  and  carries  the 
water  in  a  2-inch  pipe  over  that  distance.  The  total  amount  of 
pipe  now  used  in  all  of  the  tracts  is  approximately  as  follows: 

Feet. 

2-inch  transmission  main  metered  to  tank  .  .* 2,000 

2-tnch  distribution  pipe  through  the  tracts 4,250 

Total 6,250 

IJ-inch  distribution  laterals 12,600 

Grand  total   18,850 

We  have  not  included  in  this  total  the  pipe  connected  with  ihe 
ram ;  and  the  ram  should  be  eliminated  from  consideration  as  it 
is  not  now  used,  nor  is  there  any  likelihood  that  it  will  be  used, 
in  the  future. 

The  depreciation  allowance  upon  the  entire  system,  including 
the  36  meters  and  services  to  be  installed  at  a  cost  of  approxi- 
mately $360,  should  not  exceed  $160  per  year. 

The  proper  operation  of  the  plant  will  require  a  small  portion 
of  one  man's  time,  and  we  feel  that  $15  per  month  is  all  that  the 
plant  could  at  present  afford  for  this  item. 

We  cannot  at  this  time  require  the  consumers  to  pay  a  rate  that 
will  provide  any  interest  return  upon  applicant's  investment,  for 
the  plant  is  built  upon  such  an  extended  scale  as  to  be  all  out  of 
proportion  to  present  requirements. 

Under  all  the  circumstances  we  feel  that  a  minimum  rate  of 
$1  for  the  first  300  cubic  feet  per  month  and  30  cents  for  each 
additional  100  cubic  feet  will  be  fair  to  all  parties  concerned. 

ORDER. 

Moss  Beach  Realty  Company  having  applied  to  this  Commis- 
sion for  an  order  authorizing  applicant  to  establish  rates  for  water 
to  be  furnished  to  the  inhabitants  of  Moss  Beach,  Moss  Beach 
Heights,  Moss  Beach  Addition  No.  1,  and  Moss  Beach  Addition 
No.  2  in  the  county  of  San  Mateo,  and  public  hearings  having 
been  held  at  which  both  applicant  and  consumers  appeared,  and 
evidence  having  been  introduced  by  the  various  parties  ccwi- 
cemed,  and  the  Commission  being  fully  advised  in  the  premises^ 

We  hereby  find  as  a  fact: 
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L  That  the  rates  hereinafter  authorized  are  just  and  reason- 
able. 

Basing  our  conclusions  upon  the  foregoing  findinig  of  fact  and 
upon  the  further  findings  of  fact  contained  in  the  opinion  which 
precedes  this  order, 

It  is  hereby  ordered  that  Moss  Beach  Realty  Company  be  and 
it  hereby  is  authorized  to  publish  and  file  with  this  Commission, 
and  thereafter  charge  and  collect  from  its  ccmsumers,  the  follow- 
ing rates : 

For  the  first  300  cubic  feet  or  less,  per  month * fl.OO 

For  each  additional  100  cubic  feet,  per  month  ^0 


MAINE  PUBLIC  UTILITIES  COMMISSION. 

RE  MARS  HILL  &  BLAINE  ELECTRIC  LIGHT  &  WATER 

COMPANY. 

[U-1U.1 

Seeuritv  ismies  —  Burpitse  — >  Stoctc  dividend  —  Might  to  declare. 

1.  Stock  may  be  issued  as  a  dividend  against  a  surplus  accumulated 
from  reasonable  rates  without  payment  of  dividends  or  salaries,  the 
stock  representing  more  money  in  the  plant  than  its  par  value. 

Securitp  ismiea  —  Purpose  —  Stock  dividend  —  Authority  to  declare, 

2.  Stock  can  be  issued  as  a  dividend  under  the  negative  provision 
of  (  37  of  tlie  Maine  Public  Utilities  act,  that  a  stock  dividend  cannot 
be  declared  without  the  Commission's  consent,  although  such  an  issue 
is  not  within  the  affirmative  provision  of  (  35,  which  declares  the 
purposes  for  which  stock  can  be  issued,  since  the  latter  section  applies 
only  to  the  issue  of  securities  to  secure  new  capital. 

[March  28,  1916.] 

Application  of  the  Mars  Hill  &  Blaine  Electric  Light  & 
Water  Company  for  the  approval  of  an  issue  of  $8,100  par  value 
of  common  stock  as  a  dividend ;  granted. 

Appearances :    A.  0.  Nutter  for  petitioner. 

[1]  By  the  Commission:  The  Mars  Hill  &  Blaine  Electric 
Li^t  &  Water  Company,  of  Mars  Hill,  is  a  corporation  organized 
mider  the  general  laws  of  this  state  and  engaged  in  the  operation 
of  an  electric  plant.  Its  total  authorized  capital  stock,  all  com- 
mon, is  $10,000,  of  which  $1,900  has  been  issued  and  is  now 
P.U.R.1916C. 
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outstanding.  It  is  now  desired  to  issue  the  balance^  $8400,  and 
to  divide  the  same  among  the  present  stockholders  as  a  stock  divi- 
dend. The  petition  is  dated  February  2%  1916.  Public  notice 
was  ordered  and  proved,  and  hearing  held  at  Augusta,  March  21, 
1916. 

The  corporation  was  organized  August  19,  1904,  and  entered 
upon  the  construction  of  its  plant  shortly  after  that.  Its  balance 
sheet  February  1,  1916,  was: 

ASSETS. 

Fixed  capital  fl6,069.«2 

Current  Assets. 

Cash    682.16 

Notes  receivable 39.68 

Accounts  receivable 1,217.43 

Material  and  supplies   716.98 

Meters 98.46 

Miscellaneous  equipment  '•  •  2.40 

Total  assets $17,726.W 

LIABILITIES. 
Capital  stock   $1,900.00 

Current  Liabilities. 

Notes  payable 2,000.00 

Accounts  payable • .....••  6.06 

Accrued  Liabilities, 

Interest  accrued 30.00 

Surplus    * 13,789.66 

Total  liabilities  $17,726.61 

The  stockholders  paid  par  for  the  stock  which  has  been  issued. 
The  plant  was  constructed  very  largely  on  borrowed  money,  all 
of  which  has  been  repaid  from  earnings  except  as  shown  in  the 
foregoing  statement  The  testimony  at  the  hearing  showed  that 
the  assets  are  ^listed  at  actual  cost,  as  nearly  as  the  same  could 
be  arrived  at. 

The  rates  have  at  all  times  been  reasonable  as  compared  with 
those  charged  by  such  utilities  in  other  communities,  and  no  com- 
plaints have  reached  the  Commission,  nor  exist  so  far  as  the  Com- 
mission has  learned.  The  success  of  the  company  in  building 
up  a  surplus  of  such  comparative  proportions  appears  to  be  ex- 
plained by  the  fact  that  it  did  a  profitable  business  from  the 
start,  and.  has  never  paid  any  dividends  to  stockholders  or  sal- 
aries to  officers.  It  now  wishes  to  divide  these  earnings  in  the 
form  of  a  stock  dividend  to  tiie  face  value  of  its  original  author- 
ized capitalization.    We  can  see  no  objection  to  this  so  far  as  the 
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public  is  concerned.  It  wiU  not  mean  the  withdrawal  of  any 
assets  from  the  corporation;  and  the  stock  will  still  represent 
in  money  actually  in  the  plant  more  than  its  par  value,  so  that 
possible  purchasers  need  not  be  deceived.  It  will  not  be  ^'watered 
stock." 

If  neither  the  public  nor  the  security  holders  will  suffer  in 
any  way  from  the  contemplated  action,  whether  it  will  be  of  any 
real  benefit  to  the  stockholders  is  a  question  with  which  they 
alone  are  concerned.  It  is,  however,  probable  that  there  will  be 
some  substantial  advantage  in  case  of  future  extensions  requiring 
additional  capital,  because  new  stock  can  be  sold  at  nearer  par 
without  injustice  to  present  stockhcdders,  and  would  thus  be 
more  attractive  to  the  less  experiaiced  investor.  That  such  a 
contingency  is  not  unlikely  is  shown  by  recent  action  of  the  stock- 
holders in  voting  to  increase  the  authorized  capital  to  $20,000,  '%o 
be  sold  as  funds  may  be  required  for  the  extension  and  improve- 
ment of  its  lines." 

[2]  There -appears,  then,  to  be  no  reason  why  the  prayer  of 
the  petitioner  should  not  be  granted  if  there  is  legal  authority  for 
it  This  question  is  here  presented  for  the  first  time,  and  has 
received  careful  consideration. 

•Section  35  of  the  Public  Utilities  act  provides  for  the  issue 
of  stocks,  bonds,  which  may  be  secured  by  mortgages  of  its  prop- 
erty, franchises,  or  otherwise,  "notes  or  other  evidences  of  indebt- 
edness payable  at  periods  of  more  than  twelve  months  after  the 
date  thereof,  when  necessary  for  the  acquisition  of  property  to  be 
used  for  the  purpose  of  carrying  out  its  corporate  powers,  the 
construction,  completion,  extension,  or  improvement  of  its  fa- 
cilities, or  for  the  improvement  or  maintenance  of  its  service,  or 
for  the  discharge  or  lawful  refunding  of  its  obligations,  or  for 
such  other  purposes  as  may  be  authorized  by  law."  [Laws  1913, 
chap.  216,  p.  306.]  As  pointed  out  in  Re  Bangor  Power  Co. 
P.TJ.I1.1915C,  496,  the  last  clause  adds  nothing  in  this  case  to 
the  purposes  previously  stated. 

The  act  proceeds  to  prescribe  that  no  such  securities  shall  be 

issued  until  this  Commission  has  certified  that  it  is  required  for 

one  of  these  purposes.     Clearly  this  is  not  such  a  case.    But  as 

the  law  relating  to  public  utilities  now  stands,  this  is  the  only 

affirmative  provision  for  the  issue  of  stocks.  If  power  to  declare 
P.U.R.1916C. 
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a  stock  dividend  exists,  it  would  seem  that  it  mtist  be  read  into 
§37  of  the  act: 

"No  public  utility  shall  decrease  its  capital  stock  or  declare 
any  stock,  bond,  or  scrip  dividend  or  divide  the  proceeds  of  the 
sale  of  its  own  or  any  stock,  bond,  or  scrip  among  stockholders 
without  the  consent  of  the  Commission.'' 

If  it  were  not  intended  that  such  corporations  should  retain 
the  privileges  they  had  previously  enjoyed  in  this  respect,  it 
would  have  b^^n  useless  to  write  this  negative  provision  into  the 
law.  We  must,  and  do,  conclude  that  §  86  was  intended  only 
to  apply  to  the  issue  of  stock  in  the  usual  manner  for  the  purpose 
of  securing  new  capital,  and  that  it  puts  no  restriction  upon  the 
division  of  accumulated  earnings  by  the  issue  of  certificates  of 
ovmership  therein,  instead  of  paying  out  the  nK)ney  in  the  form 
of  cash  dividends ;  and  it  is,  therefor^ 

ORDERED,  ADJUDGED,  AND  DECREED 

1.  That  the  Mars  Hill  &  Blaine  Electric  Light  &  Water  Com- 
pany be,  and  it  hereby  is,  authorized  to  issue  and  distribute 
among  its  present  stockholders  in  proportion  to  their  respective 
holdings  capital  stock  of  the  aggregate  par  value  of  $8,100,  the 
same  to  be  charged  at  par  against  its  present  surplus ; 

2.  That  said  Mars  Hill  &  Blaine  Electric  Light  &  Water  Com- 
pany report  to  this  Commission  in  detail,  supported  by  the  aflB- 
davit  of  one  of  its  principal  officers,  its  doings  hereunder,  within 
ten  days  after  such  issue  is  made. 

Given  under  the  hand  and  seal  of  the  Public  Utilities  Commis- 
sion, at  Augusta,  this  28th  day  of  March,  a.  d.  1916. 

Public  Utilities  Commission  of  Maine,  Benj.  F.  Cleaves,  Wm. 
B.  Skelton,  Chas.  W.  Mullen. 

Note. — Stock  dividends. 

A  telephone  company  was  authorized  by  the  Vermont  Commission 
to  issue  $5,000  capital  stock  as  a  dividend  to  stockholders  to  put 
the  original  stockholders  on  a  parity  with  the  purchasers  of  new 
stock  where  by  drawing  no  dividends  for  eleven  years,  the  value  of 
the  system  had  been  increased  by  over  that  amount.  Ee  Bethel 
Teleph.  &  Teleg.  Co.  NTo.  655,  March  22,  1916. 

In  Re  Standard  Oil  Co.  Dec.  No.  3129,  App.  No.  2100,  Febniary 
25,  1916,  the  Califomia  Commission  authorized  the  issue  of  $24.- 
843,330  capital  stock  as  a  stock  dividend,  it  appearing  from  th*» 
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books  of  fhe  company  that  it  has  a  surpluB  representing  acoumulated 
earnings  of  $44,852,263.02  and  no  bonded  indebtedness. 

In  Be  Owosso  Oaslight  Co.  D-547,  March  23,  1916,  the  Miohiga* 
Commission  authorized  the  petitioner  to  increase  its  capital  stock 
from  $90,000  to  $135,000,  and  to  issne  $45,000  tiiereof  as  a  stock 
dividend  to  stockholders,  such  issue  to  be  charged  against  accumu- 
lated surplus  or  money  expended  from  the  treasury  for  improve- 
ments, it  appearing  that  the  company  had  expended  from  surplus 
earnings  otiierwise  available  for  dividends  the  sum  of  $45,000  for 
improvements. 

In  the  following  cases  the  Ohio  Commission  authorized  the  issue 
of  stock  and  notes  to  be  distributed  pro  rata  among  stockholders  to 
reimburse  them  for  moneys  actually  spent  from  income  for  construc- 
tion, additions,  and  improvements,  which  might  otherwise  have  been 
disbursed  as  dividend :  Re  Perry  County  Teleph.  Co.  No.  438,  Feb- 
ruary 24,  1916;  Be  BushviUe  Bell  Teleph.  Co.  No.  440,  February 
24,  1916;  Be  Frazeyburg  Bell  Teleph.  Co.  No.  441,  February  24, 
1916;  Be  Sugar  Grove  Teleph.  Co.  No.  442>  February  24,  1916; 
Be  Carroll  Teleph.  Co.  No.  439,  February  24,  1916. 


MISSOT7RI  PtJBIilO  SERVIOE  COMMISSION. 

RE  RATES  OP  THE  MISSOURI  SOUTHERN  RAILROAD 
COMPANY,  BUNKER-CUU^ER  LUMBEB  COMPANY,  et 
al..  Interveners. 

BE  VALUATION  OP  THE  l^ISSOUBI  SOUTHEBN 
BAILBOAD  COMPANY. 

[Oases  Kos.  52  aad  176.] 

(3  Mo.  P.  8.  C.  1.) 

Valuation  —  Bate  maJcing  —  Factors  to  he  considered, 

1.  In  fixing  the  yalue  of  property  for  rate  making,  eonsfderation 
may  be  given  to  the  original  cost,  the  cost  of  reproduction  new,  the 
amount  and  market  value  of  securities,  and  the  earning  value. 

TaJuaUon '^  Boole  value  ^  Evidence, 

2.  The  actual  investment  as  shown  by  competent  examination  of  a 
utility's  books  is  substantial  evidence  of  the  investment  in  useful  prop- 
erty to  be  considered  in  a  rate  valuation. 

Taluation  —  Factors  to  he  considered  —  BooUc  value. 

3.  Great  weight  should  be  given  in  a  rate  valuation  to  the  original 
eost  ol  a  railroad  plus  additions  and  betterments,  when  accompanied 
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with  €fvidenee  m  to  the  original  value,  and  apj^eciation  and  depreda* 
tion. 
VahioHon^  Overhead  charges  ^  Interest  during  oons$ruetUn%* 

4.  Interest  during  construction  should  be  charged  only  on  new  eoB- 
struction  work,  and  not  on  replacements  made  while  operating  a  rail- 
road, in  fixing  the  original  cost  as  a  factor  in  a  rate  valuation. 

VatMatian^  Boole  value  ^  Property  sold  ^Accounting, 

5.  The  price  paid  for  farms  by  a  railroad  and  charged  to  '^ght  of 
way  and  station  grounds,"  but  not  credited  to  that  account  when  told, 
should  be  deducted  in  fixing  the  book  cost  in  a  rate  valuation. 

Valuation  —  Overhead  charges  «  Engineering  —  Atnount. 

6.  An  allowance  of  3  per  cent  of  railroad  construction  items,  ex- 
cluding land,  rather  than  5  per  cent,  was  made  for  engineering  of  a 
comparatively  simple  character,  in  fixing  the  cost  of  reproduction  new 
for  use  in  a  rate  valuation. 

Valuation  —  Overhead    charges  «  Engineering  —  DepreeiaHon. 

7.  Deduction  for  depreciation  should  be  made  from  the  reproduc- 
tion cost  new  of  engineering  in  a  railroad  rate  valuation,  since  the  cost 
of  engineering  is  a-  part  of  the  cost  of  property  as  a  whole  and  dqure- 
ciates  with  the  property. 

Valuation  —  Bailroada  —  Lands  —  Station  yards  —  Property  not  used. 

8.  Forty-two  acres  of  a  148:3  acre  track  was  held  adequate  In  a 
rate  valuation  for  station  yards  at  a  terminus  of  a  railroad  having  70 
miles  of  track  and  a  small  amount  of  rolling  stock,  and  operating  only 
one  tr^in  eaoh  way  daily  with  no  probability  of  a  material  expansion  of 
business. 

Valuation  —  Railroad  —  Land  —  Consideration    eocpressed  —  Evidence. 

9.  The  consideration  in  railroad  right  of  way  deeds  is  prima  facie 
evidence  of  the  amount  paid,  to-be  considered  with  other  factors  in  a 
rate-valuation  proceeding. 

Valuation  ^  Railroads '^  Bight  of  way '^  Cost  of  acquisition  ^'Market 
value  —  Appreciation .  , 

10.  The  actual  cost  in  excess  of  the  market  value  of  contiguous  land, 
necessarily  incurred  by  a  railroad  in  acquiring  its  right  of  way,  should 
be  allowed  in  a  rate  valuation,  in  addition  to  a  value  equal  to  the 
present  increased  market  value  of  the  contiguous  land.  • 

Valuation '^Railroad '-'Right  of  way  ^Market  value  ^^  Appreciation 

11.  A  railroad  right  of  way,  acquired  without  substantial  consider- 
ation and  below  the  market  value  of  contiguous  land,  may  be  valued 
for  rate  making  on  the  basis  of  the  present  increased  market  value  of 
the  contiguous  land. 

Valuati€}n  —  Railroads  —  Grading  —  Appreciation  —  Adaptation  and 
solidification. 

12.  The  appreciation  on  grading  due  to  adaptation  and  solidifica- 
tion of  the  roadbed  may  be  included  in  a  railroad  rate  valuation. 

Valuation  ^RaUroads^  Ties -^DetaOed  est^nate. 

13.  An  appraisal  of  railroad  ties  made  after  aa  aetual  count  and 
quality  classificatioB  for  600  feet  in  every  mile  of  track,  with  unit 
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prices  suflSci^tly  high  to  cover  purchases,  and  properly  depreciated, 
was  adopted  in  a  rate  Taiuatiom 
Valuation  «  Baitrottdm  —  Rail9^ 

14.  An  appraisal  of  railroad  rails  based  on  a  cost  of  $31.50  a  ton, 
for  which  thej  could  have  been  bought  at  any  time  within  the  last  ten 
years,  and  depreciated  13  per  cent,  was  preferred  in  a  rate  valuation  to 
one  based  on  a  cost  of  $32.50  a  ton,  depreciated  10  per  cent. 

Valuation  ^BallroadS'^  Ballast '^Cotistruction  as  a  whole. 

15.  The^sost  of  reproduction  of  railroad  ballast  should  not  be  based 
on  piecemeal  construction,  since  reproduction  as  a  whole  should  only 
be  considered. 

Valuation  ^Railroads '^Overhead  charges, 

16.  An  allowance  of  1  per  cent  for  organization,  legal,  stationery, 
printing,  and  tax  expenses  during  the  construction  of  a  small  rail- 
road, was  held  ample  in  a  rate  valuation. 

Valuation  ^  Overhead  charges  ^^  Interest  during  construction  ^^  De- 
preeiation. 

17.  An  allowance  for  interest  on  money  during  construction  should 
be  depreciated  in  fixing  the  reproduction  cost  new  less  depreciation  in  .% 
railroad  rate  valuation. 

Valuation  ^^  Railroads  ^Working  capital  and  stores  ^^  Amount. 

18.  The  sum  of  $20,000  is  an  ample  allowance  for  working  capital 
and  stores  in  a  rate  valuation  of  a  railroad  that  has  $9,512  of  stores  on 
hand,  average  monthly  expenses  of  $10,000,  and  that  collects  passenger 
fares  in  advance,  although  payment  of  outgoing  freight  charges  is  con- 
siderably delayed. 

Valuati€ni -^  Beproduetion  cost  new  less  depreciation  •^Weight  given 
—  Accounting. 

19.  Great  weight  was  given  to  reproduction  cost  new  less  deprecia- 
tion in  a  railroad  rate  valuation,  on  the  ground  that  depredation  due 
to  age,  wear,  and  tear,  and  the  effect  of  the  elements,  nrast  still  be 
oonsidered,  in  spite  of  the  fact  that  the  charging  of  certain  renewals, 
such  as  replaoement  of  ties,  to  maintenance,  as  provided  by  the  Inter- 
state Commeree  Ckmimission's  system  of  uniform  accounting,  tended  to 
maintain  the  integrity  of  the  investment. 

Valuatton^' System  as  an  entirety. 

20.  A  railroad  rate  valuation  should  be  based  on  the  system  at  an 
entirety,  and  not  by  the  sum  of  separate  items  of  value,  although  such 
items  should  be  considered. 

Apportionment  —  Values  —  Railroads. 

21.  The  apportioning  of  the  value  of  railroad  pix»pcrty  between  in- 
terstate and  intrastate,  passenger  and  freight,  carload  and  lees  tiian  car- 
load services^  is  largely  dependent  upon  the  bases  used  fai  apportioning 
expenses. 

Bwtmrn  —  Interest  on  unfunded  debt  ^  Operating  expense. 

22.  Interest  on  unfunded  debt  should  be  treated  as  part  of  the  re- 
tom,  rather  than  as  an  operation  expense,  in  a  rate  proceeding. 

Hetum"' Operating  expense '^  Abnormal  expense  ^-^  Accounting. 

28.  An  abnormal  expense  for  maintenance  of  way  and  structures  in 
P.U.R.1916C.  39 
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a  single  year  should  not  be  charged  to  operating  expenses  for  that 
year,  but  should  be  distributed  over  a  larger  period,  in  determining 
the  amount  of  operating  expenses  in  a  railroad  rate  inquiry. 

Depreciation  ^  Factara  to  be  considered* 

24.  An  estimate  of  accrued  depreciation,  although  not  representing 
an  actual  expenditure,  was  taken  into  consideration  in  connection  with 
an  allowance  for  depreciation  reserve,  in  ascertaining  operating  ex- 
penses. 

Apportionment '^  Revenues  ^  Railroads '^  Base  of  sen^toe  performed. 
26.  In  apportioning  the  revenues  of  an  intrastate  railroad  between 
interstate  and  intrastate  service,  freight,  switching,  and  car  service 
revenues  were  located  direct  to  intrastate  and  interstate  as  aetually 
reserved;  passenger  and  exoess  baggage  revenues  to  intrastate,  no  in- 
terline tickets  being  honored;  mail  revenue  to  intrastate,  the  con^any 
having  no  responsibility  beyond  its  lines;  and  storage  from  less  than  car- 
load traffic,  telephone  revenue,  rents,  and  miscellaneous  to  intrastate. 

Apportionment  —  Expenses  —  Railroad  —  Ton-mile  hasis. 

26.  Operating  expenses  of  an  intrastate  railroad  carrying  passengers 
on  mixed  trains  only  were  i^portioned  under  a  formula  based  fundamen- 
tally upon  gross-ton  miles  for  separating  passenger,  carload,  and  less 
than  carload  service,  and  net-ton  miles  for  separating  intri^tate  from 
interstate  service  without  an  excess  cost  for  either  serviee,  the  result 
being  within  1  per  cent  of  an  apportionment  on  the  basis  of  only  gross- 
ton  miles. 

Return  —  Railroads  —  Reasonableness, 

27.  Rates  yielding  a  return  of  0.46  per  cent  for  passenger  service 
and  4.06  per  cent  for  carload  freight  service  are  inadequate;  but  a  re- 
turn of  15.89  per  cent  for  less  than  carload  freight  service  is  ample,  if 
not  unreasonably  high. 

Return*-- Railroads '^Passenger  fare  ^Increase  fare. 

28.  An  inadequate  2  cents  a  mile  railroad  passenger  fare  waa  in- 
creased to  3  cents,  rather  than  4  centa»  upon  consideration  <rf  the  worth 
of  the  service,  that  the  carrier  had  voluntarily  charged  only  3  cents 
prior  to  a  compulsory  reduction,  and  that  the  increase  might  yield  a  re- 
turn of  7  per  cent;  and  upon  condition  that  the  carrier  would  aeU  round- 
trip  tickets  at  a  10  per  cent  reduction  and  bearer  and  coupon  mileage 
books  at  2i  cents  a  mile. 

Rates  ^^  Railroad  •'^  Passenger  fares  ^Fractional  mileage, 

20.  A  fraction  of  one-half  mile  or  over  may  be  considered  a  mile, 
in  computing  a  railroad  passenger  fare. 
Rates ^ Railroads^ Freight'^ Class  rates ^ Basis  of  formulation. 

30.  In  formulating  a  scheme  of  railroad  class  rates,  it  is  pr<^per  to 
ascertain  a  just  first-class  rate  and  to  base  the  other  classes  upon  a 
given  percentage  of  such  rate. 

Rates  —  Railroads  —  Division  of  through  rate  —  Consideration  in  rate 
maJeing. 

31.  An  amount  received  (Hi  a  division  of  a  through  rate  by  the  initial 
railroad  in  excess  of  its  local  rate  cannot  be  deducted  from  its  reve- 
nue in  rate  making,  where  the  excess  is  based  upon  the  reduction  in  ex- 
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pense  to  the  subsequent  carriers  in  soliciting  the  traffic,  furnishing  and 
placing  the  cars  for  loading,  and  otherwise  starting  the  shipment. 
Discrimination  —  Bates  —  Railro€ids  —  Distances. 

32.  A  lumber  commodity  rate  starting  at  6  cents  for  each  haul  up 
to  and  including  25  miles,  advancing  at  the  rate  of  ^  cent  for  each  ad- 
ditional 26  miles  or  fraction,  unjustly  proportions  the  burden  of  ex- 
pense between  the  various  distances,  since  5  miles  is  the  proper  factor 
on  which  to  base  rates  for  short  distances,  and  the  rate  of  increase  for 
additional  distance  should  decrease  as  the  haul  increases. 

Diserimination  —  Railroads  —  Rates  «^  Discrimination    between    com- 
tnodities  ^^  Factors  affecting. 

33.  Weight,  liability,  and  class  of  equipment  used,  must  be  consid- 
ered in  fixing  railroad  commodity  rates,  in  order  that  the  expense  be 
properly  distributed  between  the  commodities. 

Rates  —  Railroads  —  Freight  —  Multiples. 

34.  In  computing  charges  under  railroad  freight  rates,  fractions  of 
a  cent  one  to  five  tenths  may  be  dropped,  and  six  to  nine  tenths  called 
one. 

Rates  —  Railroad  —  Freight  —  Minimum  weight  —  Privilege  of  shipper 
to  specify, 

35.  A  shipper  calling  for  a  car  of  specified  size  and  in  common  use 
for  the  traffic  to  be  handled  is  entitled  to  have  his  shipment  accepted 
and  billed  by  the  carrier  subject  to  the  minimum  weight  applicable  on 
the  equipment  ordered,  although  a  car  of  greater  carrying  capacity  is 
furnished,  unless  the  shipper  loads  the  car  in  excess  of  the  carrying 
capacity  of  the  equipment  ordered. 

Rates  —  Railroads  —  Passenger  —  Baggage, 

36.  The  carrying  of  160  pounds  of  baggage  free  with  each  adult  pas- 
senger and  75  pounds  with  each,  half -fare  ticket  was  held  reasonable. 

Rates  —  Railroads  —  Passenger  —  Children, 

37.  A  charge  of  one  half  the  adult  fare  for  children  between  the 
ages  of  five  and  twelve  years,  and  the  free  carriage  of  children  under 
five  years  of  age,  was  held  reasonable. 

Rates'^  Railroads '•^Passenger '^Multiples  of  five -^  Minimum. 

38.  A  charge  of  the  sum  nearest  to  five  or  naught  may  be  made  for 
a  railroad  passenger  fare,  provided  that  the  minimum  is  not  less  than 
5  cents. 

Rates '•^  Railroads  m^  Xkccess  charge -^  Passenger  paying  fare  on  train 
'^Refund. 

39.  An  excess  charge  of  10  cents  may  be  exacted  from  passengers 
paying  fare  on  trains  when  ample  opportunity  has  been  afforded  for  the 
purchase  of  a  ticket,  provided  that  the  excess  is  refunded  upon  pres- 
entation of  the  receipt. 

[November  10,  1915.] 

Peoceedtng  under  §  47  of  the  Public  Service  Service  Com- 
mission law  for  the  fixing  of  reasonable  rates  on  the  Missouri 
Southern  Eailroad ;  and  proceeding  under  §  60  of  the  law  to  fix 
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the  value  of  the  railroad.  The  value  of  the  useful  properly  was 
fixed  at  $823,000  upon  considering  that  the  railroad  was  a  going 
concern  in  successful  operation,  and  taking  into  account  engineer- 
ing, supervision,  interest  during  construction,  organization,  and 
general  expense,  contingencies,  insurance,  general  contractor's 
profit,  promotion,  and  other  development  expenses,  and  working 
capital,  including  all  other  elements  of  value,  tangible  and  in- 
tangible. The  carload  and  less  than  carload  class  rates  were  found 
not  to  be  unreasonably  low;  the  maximum  commodity  freight 
rates  and  passenger  rates  were  held  to  be  inadequate ;  lumber  and 
rates  of  allied  products  were  found  to  be  discriminatory  as  to 
distances  and  as  between  commodities;  and  new  rates  were  estab- 
lished which  are  set  out  in  the  order. 

Motions  for  rehearing  overruled  January  17,  1916,  and  Feb- 
ruary 14, 1916. 

Appearances:  Edward  A.  Lozier  and  J.  B.  Daniel  fcHr  appli- 
cant; J.  A.  Morgan  for  Pioneer  Cooperage  Company;  R.  A. 
Knapp  for  United  Commercial  Travelers;  E.  J.  Bean  and 
William  G.  Busby  for  the  Commission. 

Kennish  and  Shaw,  Commissioners:  L  The  Missouri  South- 
em  Railroad  Company,  a  domestic  corporation,  filed  the  applica- 
tion herein  July  2,  1913,  based  upon  §  47  of  the  Public  Service 
Commission  law,  alleging  that  the  statutory  rates  for  the  trans- 
portation of  freight  and  passengers  on  its  line  of  railroad  are  un- 
reasonable, unjust,  and  confiscatory  of  applicant's  property,  and 
praying  the  Commission  to  increase  sndi  rates  above  the  maxi- 
mum prescribed  by  law.  Supplementary  to  said  application  and 
in  accordance  with  the  procedure  in  such  cases,  an  order  was 
made  and  entered  by  the  Commission  October  28, 1913,  providing 
for  a  valuation  of  applicant's  property,  as  authorized  by  the 
Public  Service  Commission  law,  "in  order  that  the  Commission 
may  be  enabled  to  determine  the  reasonableness  of  the  passenger 
and  freight  rates  now  being  charged  by  said  company  and  to  fix 
reasonable  maximum  passenger  and  freight  rates  to  be  hereafter 
charged,"  etc.  It  was  further  provided  in  said  order  that  appli- 
cant make  and  file  with  the  Commission  "a  full  and  complete 
inventory  ...  of  its  property  used  in  the  service  of  the  public 
in  the  state  of  Missouri,  diowing  separately  each  kind  and  class, 
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and  the  quality  and  quantity  of  each  kind  and  dass^  of  its  prop- 
erty, together  with  statement  of  its  original  book  cost  and  an 
estimate  of  its  reproduction  value  and  present  value;"  and  also 
"that  the  engineers,  accountants,  agents,  employees,  inspectors, 
and  examiners  of  the  Commission  make  a  full  and  complete  in- 
spection and  examination  of  all  the  books,  accounts,  and  property 
of  the  said  Missouri  Southern  Railroad  Company,  and  determine 
and  report  a  true  and  correct  inventory  and  appraisal  of  the 
property  of  the  said  company  now  used  for  the  public,  and  a 
report  covering  the  financial  history  of  the  said  company,  its 
capitalization,  and  indebtedness,  and  also  a  true  and  correct 
analysis  of  all  the  income  and  expense  accounts  of  the  same  com- 
pany." 

Thereafter,  to  wit,  April  29,  1914,  the  Commission,  upon 
due  consideration,  made  an  order  dismissing  the  application  on 
the  ground  that  the  Commission  was  without  auAoiity  to  increase 
the  said  rates  and  charges  above  the  maximum  fixed  by  the  laws 
of  this  state.  Whereupon,  proceedings  were  instituted  by  appli- 
cant in  the  supreme  court  of  this  state  to  determine  the  question 
as  to  the  power  of  the  Commission  in  the  premises.  It  was 
decided  by  that  body  that  the  Commission  was  possessed  of  such 
power,  and  a  writ  of  mandamus  was  accordingly  issued  command- 
ing the  Commission  to  set  aside  the  said  order  dismissing  the 
application,  to  reinstate  the  proceeding,  and  to  proceed  and  hear 
the  same,  to  the  end  that  the  matter  be  disposed  of  as  the  facts 
should  warrant.  On  the  6th  day  of  July,  1914,  the  Commission, 
in  obedience,  to  said  writ,  rescinded  its  action  dismissing  the  ap* 
plication  and  reinstated  the  case  on  its  docket  for  further  hearing 
as  provided  by  law. 

The  company  and  the  engineers  and  accountants  of  the  Com- 
mission, having  filed  written  reports  as  required  by  the  order 
of  the  Commission,  it  was  agreed  that  both  cases  should  be  con- 
solidated and  heard  as  one  proceeding.  Several  hearings  were 
thereafter  held  before  the  full  Commissicm  at  Jefferson  City, 
at  which  much  testimony  was  introduced,  and  the  case  was  argued 
and  submitted  for  decision  on  the  29th  day  of  March,  1915, 
counsel  for  applicant  and  counsel  for  the  Commission  having 
later  filed  helpful  briefs. 

Applicant's  railroad  extends  from  the  town  of  Leeper,  Wayne 
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county,  this  state,  on  the  main  lin€^  of  the  Iron  Mountain  railway, 
in  an  irregular  course,  but  generally  in  a  northwesterly  direction, 
to  the  town  of  Bunker  in  Eeynolds  county,  the  entire  length  of 
the  line  being  54.2  miles.  Near  the  Bunker  terminus  diort 
spurs,  one  on  each  side,  extend  for  a  distance  of  about  5  miles 
from  the  main  line.  The  towns  along  this  road  are  small,  the 
territory  traversed  rough,  and  with  the  exception  of  some  valley 
land,  is  unfertile  and  valuable  only  for  grazing  purposes  when 
the  timber  is  iremoved.  This  land  was  originally  covered  with 
timber,  and  that  product  constitutes  its  main  value.  The  railroad 
was  built  chiefly  to  afford  a  means  of  transporting  the  timber 
product  to  market.  It  is  estimated  that  30  per  cent  of  the  timber 
yet  remains,  and  that  it  will  all  be  marketed  within  fifteen  years. 

The  territory  served  by  this*  railroad  is  limited  on  one  side 
by  the  Black  river  and  on  the  other  by  the  Current  river,  on 
both  of  which  ties  and  logs  are  rafted.  The  general  course  of 
these  rivers  oppdsite  Bunker  is  in  a  southeasterly  direction,  each 
being  some  6  to  8  miles  distant  from  the  line  of  railroad.  No 
traffic  is  received  from  beyond  either  river  or  south  of  Leeper, 
and  therefore  the  territory  tributary  to  this  railroad,  speaking 
roughly,  is  fnnn  12  to  16  miles  wide,  and  extends  from  Leeper 
to  a  line  about  8  or  10  miles  beyond  Bunker,  a  distance  of  60 
odd  miles. 

The  road  was  constructed  piecemeal,  as  the  demand  for  an 
additional  supply  of  timber  arose,  by  reason  of  the  available 
timber  being  cut  and  removed.  While  the  record  is  not  clear  as 
to  the  dates  of  the  several  extensions,  it  appears  that  the  first 
10  miles  were  constructed  soon  after  the  organization  of  the  com- 
pany in  1884 ;  other  extensions  were  made  from  time  to  time,  the 
last  10  miles  being  built  in  the  years  1908-9.  The  road  as 
originally  built  was  a  narrow-gauge  track,  but  it  was  reconstructed 
as  a  standard  gauge  in  1907.  There  are  a  nimiber  of  heavy 
grades  and  sharp  curves  on  the  line,  but  it  is  well  constructed 
and  maintained  for  a  road  of  its  class  and  considering  the  traffic 
to  t)e  served. 

Ninty  per  cent  of  applicant's  business  consists  of  the  trans- 
portation of  forest  products.  The  country  being  sparsely  settled 
and  there  being  no  traffic  connection  with  another  railroad  at 

the  Bunker  terminus,  the  passenger  business  is  quite  light  and 
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is  conducted  on  a  mixed  freight  and  passenger  train,  making  a 
daily  round  trip  from  the  station  at  the  town  of  teeper. 

When  the  present  maximum  freight  and  passenger  rate  statutes 
were  enacted,  in  the  year  1907,  this  road  was  less  than  45  miles 
in  length,  and  therefore  was  in  class  ^'D/'  as  defined  by  §  8231, 
Eev.  Stat.  1909,  and  was  not  subject  to  said  statutes.  The  line 
was  shortly  thereafter  extended  so  as  to  exceed  45  miles  in  length ; 
and,  although  the  enforcement  of  said  maximum  rate  statutes 
was  not  enjoined  as  to  applicant,  as  was  done  in  the  case  of  other 
railroads,  applicant  charged  in  excess  of  said  maximum  rates 
until  the  16th  day  of  July,  1918,  after  the  validity  of  said  maxi- 
mum rate  statutes  had  been  sustained  by  the  Supreme  Court  of 
the  United  States.  On  the  last-mentioned  date,  applicant,  under 
protest,  filed  its  schedule  of  rates  with  this  Commission  in  con- 
formity with  the  rates  prescribed  by  said  statutes,  and  said  rates 
have  ever  since  been  in  force  and  effect  on  applicant's  line. 

Other  material  facts,  shown  by  the  testimony,  will  be  stated 
in  connection  with  the  questions  hereinafter  discussed. 

In*  this  report  we  have  for  disposition  two  separate  cases: 
(1)  A  proceeding  based  upon  §  47,  Public  Service  Commission 
law,  for  the  fixing  of  reasosutble  rates  on  applicant's  line  of  rail- 
road ;  and  (2)  a  proceeding  under  §  60  of  said  law,  for  the  pur- 
pose of  ascertaining  the  value  of  applicant's  property.  The  latter 
will  be  coiusidered  first. 

IL  The  property  under  consideration  consists  of  a  single-track 
railroad  some  64  miles  in  length  between  its  termini  Leeper 
and  Bunker,  with  two  industrial  spurs,  which,  together  with 
side  tracks  and  yard  tracks,  make  a  total  track  mileage  of  ap- 
proximately 70  miles.  From  its  junction  with  the  Iron 
Mountain  railroad  at  Leeper,  in  Wayne  county,  it  runs  north- 
west to  Bunker  in  Reynolds  county,  most  of  the  road  being  in 
Reynolds  county.  Two  industrial  spurs  branch  off  at  Dairyville 
and  Corridon  near  its  western  terminus.  The  road  was  built 
at  various  times  between  1884  and  1908,  apparently  the  first 
nine  miles  in  1887  and  the  last  10  miles  in  1908.  Though 
incorporated  as  a  common  carrier  in  1884,  the  line  was  operated 
as  a  narrow-gauge  road  with  40-pound  steel  until  1907,  when  it 
was  changed  to  standard  gauge  and  60-pound  rail  placed  on  the 
main  line.     The  spurs  and  sidings  are  laid  with  40-pound  steel. 
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Both  white  and  red  oak  ties  are  used.  Gravel  is  used  for  ballast 
In  1912  the  road  was  reported  at  about  one  third  ballasted. 

There  are  many  sharp  curves  and  heavy  grades  on  the  main 
track,  the  curvature  approximating  30  per  cent  of  the  mileage 
and  of  the  54  miles  of  main  line  there  are  only  8  miles  of  level 
track.  There  are  forty  ascending  grades  west  bound,  with  a  total 
ascent  of  2,001  feet,  the  maximum  and  ruling  grade  being  3^ 
per  cent  uncompensated  on  a  curve,  of  9  degrees  and  26  minutes. 
East  bound  there  are  thirty-two  ascending  grades,  with  a  total 
ascent  of  1,077  feet,  the  maximum  and  ruling  grade  being  8,000 
feet  of  2J  per  cent  grade  on  a  9-degree  curve.  There  are  steep 
hills  at  Garwood,  Oakley,  and  Red  Oak,  10,  34,  and  34  miles 
from  Leeper,  which  have  controlling  grades  of  over  3  per  cent 
against  west-bound  and  over  2^  per  cent  against  east-bound 
traflSc  The  regular  west-bound  train  hauls  thirteen  empty  cars 
up  Garwood  hill,  nineteen  up  Oakley,  and  fifteen  up  Red  Oak 
hill,  and  returning  hauls  ten  loaded  cars  up  Red  Oak  hill,  and 
seven  up  Oakley  and  Garwood  hiUs.  When  the  train  exceeds  the 
above  limits,  cars  are  cut  out  and  hauled  up  the  grades  in  sections, 
the  process  known  as  "doubling  the  hills."  Generally,  the  width 
of  the  right  of  way  is  50  feet  through  agricultural  land  and  100 
feet  through  timber  and  "cutover"  land,  with  the  exception  of  a 
200-foot  right  of  way  through  Ellington. 

In  all  there  are  some  80  pile  trestles^  and  there  ii  one  steel 
bridge  over  the  Black  river  at  Lemper.  There  are  substantial 
depots  at  the  more  important  points,  such  as  Eilington,  Corridon, 
Reynolds,  and  Bunker,  and  a  joint  depot  is  maintained  by  this 
road  and  the  Iron  Mountain  at  Leeper.  Besides  this  at  Leeper, 
there  is  a  power  house,  a  shop,  and  engine  house,  and  a  general 
oflSce  building. 

The  equipment  consists  of  four  locomotives,  two  ccmibination 
coaches,  one  baggage  car,  nine  wooden  flat  cars,  and  one  tool  car. 
Three  of  the  locomotives  weigh  about  60  tons  each,  one  being  an 
8-wheel  passenger  engine,  and  two  of  them  Mogul  freight  engines, 
besides  one  Shay  geared  locomotive  of  50  tons. 

Five  section  gangs  of  four  men  each  are  employed  to  keep 
the  track  in  condition.  There  are  two  train  crews, — one  r^ular 
and  one  extra. 

This  road  is  located  about  midway  between  two  streams  from 
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6  to  8  mflee  distant  on* each  side.  The  country  is  very  thinly 
populated^  and  the  towns  are  small.  Ellington  and  Bunker  are 
the  larger  towns,  having  approximately  500  population  each. 
Altogether  some  3,000  or  8,600  people  are  served  by  this  road. 
The  traffic  consists  largely  of  lumber  and  ti^.  It  is  estimated 
that  about  75  per  cent  of  the  timber  has  already  been  cut,  and 
that  at  the  normal  rate  the  r^nainder  will  be  cut  in  fifteen  years, 
and  that  it  would  not  be  profitable  to  extend  the  road  further, 
nor  to  undertake  an  expensive  realignment  to  reduce  the  heavy 
grades. 

m.  Applicant's  Investment  in  Property  Devoted  to   Public 

Service. 

[1,  8]  To  determine  the  fair  present  value  of  applicant's 
property,  we  believe  it  to  be  essential  to  consider  all  evidence 
having  any  bearing  upon  value,  as  well  as  to  consider  all  elements 
of  value,  to  arrive  at  a  just  amount  representing  such  i^air 
present  value  of  the  property  used  and  useful  in  serving  ihe 
public.  The  proper  rule  for  valuation  has  been  stated  in  a 
leading  case,  Smyth  v.  Ames,  169  U.  S.  1.  o.  646,  4S  L.  ed.  849, 
18  Sup,  Ot  Eep.  418,  where  it  was  said :  ''We  hold,  however, 
that  the  basis  of  all  calculations  as  to  the  reasonableness  of  rates 
to  be  charged  by  a  corporation  maintaining  a  highway  under 
legislative  sanction  must  be  the  fair  value  of  the  property  being 
used  by  it  for  the  convenience  of  the  public.  And  in  order  to 
ascertain  that  value  the  original  cost  of  construction,  the  amount 
expended  in  permanent  improvements,  the  amount  and  market 
value  of  its  bonds  and  stock,  the  present  as  compared  with  the 
original  cost  of  construction,  the  probable  earning  capacity  of 
the  property  under  particular  rates  prescribed  by  statute,  and 
the  sum  required  to  meet  operating  expenses,  are  all  matters  for 
consideration,  and  are  to  be  given  such  weight  as  may  be  just 
and  right  in  each  case.  .  .  .  What  the  company  is  entitled  to 
ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for 
the  public  omvenience.  On  the  other  hand,  what  the  public 
is  entitled  to  demand  is  that  no  more  be  exacted  from  it  for  the 
use  of  a  public  highway  than  the  services  rendered  by  it  are 
reasonably  worth.'' 

This  rule  has  been  followed  by  courts  and  commissions  in 
determining  fair  present  value  with  so  few  exceptions  as  to 
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merely  prove  the  rule,  so,  in  addition  to  a  consideration  of  the 
corporate  history  of  the  public  service  corporation,  including  a 
study  of  stock  and  bond  issues,  their  market  value,  the  amount 
of  money  received  from  such  issues  of  stocks,  bonds,  notes,  and 
other  evidences  of  indeLitedness,  the  actual  investment  as  shown 
by  competent  examination  of  the  books  of  the  company  is 
substantial  evidence  of  the  investment  in  property  used  in  the 
service  of  the  public,  and  should  be  given  due  c<Hisideration  in 
arriving  at  fair  present  value. 

[3]  In  the  issues  before  us  we  are  aided  by  the  fact  that 
railroad  corporations  for  the  past  eight  years  have  been  required 
by  the  Interstate  Commerce  Commission  to  keep  their  accounts 
in  conformity  to  definite  accounting  rules,  and  to  make  certified 
annual  reports,  copies  of  which  reports  have  been  filed  with  this 
Commission  also.  The  accounting  methods  which  railroad  corpo' 
rations  must  follow,  and  which  we  believe  they  in  good  faith 
attempt  to  follow  in  detail,  provide,  among  other  things,  for 
separation  of  capital  expenditures  from  other  expenditures  an4 
disbursements.  In  other  words,  they  provide  for  keeping  and 
reporting  from  year  to  year  tiie  investment  in  road  and  equipment 
and  the  yearly  additions  to  these  accounts.  As  distinguished 
from  the  theory  of  estimating  the  cost  of  reproduction,  which  is 
based  upon  estimates  which  are  generally  opinions  of  ^igineers, 
the  theory  of  original  cost  plus  the  additions  and  betterments, 
or  aa  it  ha£s  beto  termed,  the  original  cost  to  date,  representa  facts 
as  to  the  expenditures  of  capital  which  are  comparatively  easily 
intdlrpreted  when  accounts  are  property  kept,  aiid  bueh  accounts 
are  only  incorrect  when  falsified  or  when  mistakes  are  made  in 
the  entry  of  items.  It  is  true  that,  prior  to  Ae  establishment  of 
the  uniform  systeto  of  accounting  for  railroad  corporations,  errors 
may  have  crept  in,  and  that  proper  separation  of  capital  expendi- 
tures from  other  expenditures  may  not  have  been  made.  But 
there  is  here  a  most  valuable' check  on  the  investment  account, 
in  that  to  make  the  investment,  the  money,  property,  or  labor 
must  have  been  acquired  from  some  source,  either  from  the 
issuance  of  stock,  bonds,  or  other  securities,  or  taken  from  earn- 
ings, or  donated.  If  we  are  not  to  believe  in  the  investment  in 
road  and  equipment,  which  year  by  year  has  been  subject  to 
investigation  of  the  Interstate  Commerce  Commission  and  other 

Commissiona,  when  checked  by  the  total  amount  expended,  how 
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can  we  believe  in  the  aoouracj  of  the  annual  revenue  and  expenses, 
about  the  analysis  of  which  by  competent  and  unprejudiced 
accountants  there  is  usually  little  question?  We  do  not  mean 
to  say  that  the  investment,  even  when  accurately  and  indisputably 
determined,  constitutes  an  exact  measure  of  the  fair  present 
value,  but  we  do  most  firmly  believe  that  it  should  be  given 
considerable  weight  as  evidence  to  aid  in  the  determination  of 
fair  present  value  considered  together  with  evidence  as  to  the 
value  of  the  property  when  acquired  and  as  to  the  appreciation 
and  depreciation  of  property  items  since  their  purchase. 

Section  2  of  the  Commission's  order  in  the  valuation  case 
before  us,  No.  176,  provides,  among  other  things,  that  the 
"Missouri  Southern  Eailroad  Company  file  with  the  Commission 
a  full  and  complete  inventory  .  .  .  together  with  a  statement 
of  its  original  book  cost.  .  .  .**  In  compliance  with  this  order, 
the  applicant,  through  its  general  manager,  Mr.  J.  T.  Fredricks, 
filed  on  December  30,  1913,  a  tabulated  statement  of  the  book 
cost,  the  total  of  which  amounted  to  $810,432.28. 

In  compliance  with  §  2  of  the  order  in  case  No.  176,  supra, 
the  Commission's  chief  accountant,  Mr.  J-  M.  McShane,  filed 
on  August  29,  1914,  a  report  containing,  among  other  matters, 
the  financial  history  of  the  company,  aa  far  as  it  could  be  ascer- 
tained, its  capitalization  and  indebtedness  and  a  statement  of 
the  investment  as  shown  by  the  books  of  the  company,  the  total 
of  which  amounted  to  $739,946.82.  This  accountant  reports, 
"from  the  period,  July  1,  1891,  to  September  30,  1901,  a  general 
ledger  comprised  our  sole  source  of  information.  From  October 
1,  1901,  to  June  30,  1908,  the  only  records  of  transactions  avail- 
able were  a  journal  and  a  general  ledger.  Subsequent  to  June 
30,  1908,  the  records  are  practically  complete;"  and,  referring  to 
the  financial  transactions  and  to  the  capital  stock  account  of  the 
company,  "the  minutes  of  a  meeting  held  December  13,  1889, 
show  that  the  stockholders  authorized  the  sale  of  the  road  to 
James  L.  Clarkson  and  James  L.  Ckrkson,  Jr.,  for  the  sum  of 
$30,000.  For  the  period,  June,  1891,  to  January,  1907,  the 
records  would  indicate  that  Clarkson  Sawmill  Company  handled 
all  fimmcial  transactions  of  this  company,  being  charged  with 
the  earnings,  and  credited  and  charged  with  sundry  disburse- 
ments.    During  the  year  of  1906,  Clarkson  Sawmill  Coinpany 

was  succeeded  by  the  Laclede  Land  &  Improvement  Company, 
P.U.R.19J6C. 
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and  there  was  issued  and  charged  to  their  account  capital  stock 
to  the  amount  of  $334,700.  Satisfactory  analysis  of  this  account 
could  not  be  made,  as  there  were  no  records  on  file  from  which 
we  could  verify  charges  and  credits  thereto/' 

From  the  evidence  it  appears  that  the  applicant  company  was 
incorporated  in  1884  to  construct  and  operate  for  fifty  years  a 
narrow-gauge  railroad  under  the  name  of  the  Mill  Springs, 
Current  River,  &  Bamesville  Railroad,  with  an  authorized 
capital  of  $160,000.  The  incorporators  were  William  S.  Mo- 
MuUan  of  Oil  City,  Pennsylvania,  74  shares  of  capital  stock; 
Daniel  Goettel  of  Oil  City,  Pennsylvania,  74  shares;  William 
H.  Morris,  Ironton,  Missouri,  2  shares;  Clark  W.  McCrea, 
Colmansville,  Missouri,  1  share ;  and  Ambrose  B.  Martindale, 
Colmansville,  Missouri,  1  share, — making  a  total  of  152  shares, 
which  at  the  par  value  of  $100  per  share  amounted  to  a  total 
subscription  of  $15,200.  At  a  meeting  of  the  stockholders  of 
the  Mill  Springs,  Current  River,  &  Bamesville  Railroad  Com- 
pany there  was  authorized  the  construction  of  a  10-mile  railroad, 
and  an  assessment  of  30  per  cent  on  152  shares  of  capital  stock 
was  levied,  amounting  to  $4,506.  How  the  additional  money 
and  property  entering  into  the  constmotion  of  the  first  10  miles 
of  railroad  was  secured  does  not  definitely  appear,  though  up  to 
June  30, 1891,  cmly  152  shares  of  capital  stock  had  been  issued. 

The  name  of  the  company  was  changed  to  ^Missouri  Southern 
Railroad  Oompan/'  in  1886.  The  authorized  capital  stock 
was  increased  by  vote  of  the  stockholders  to  $550,000  on  January 
11,  1907,  and  to  $1,250,000  on  December  27,  1913.  The  stock 
issued  and  outstanding  aggregates  4,147  shares  of  the  total  par 
value  of  $414,700,  issued  as  follows: 


Shares 


152 

648 
2,867.4827 
442.818 

36.6993 


Par  value 


$  15,200.00 

64,800.00 

286,748.27 

44,281.80 

3,669.93 


Issued  on  or  before  June  30,  1891  to  the  incorpo- 
rators. 

Issued  Oct.  26,  1891  to  the  Clarkson  Sawmill  Co. 

Issued  Jan.,  1907,  to  the  Clarkson  Sawmill  Co. 

Issued  as  stock  dividend. 

Issued  January,  1907,  to  the  Laclede  Land  A  Im- 
provement Company. 


The  notes  payable  consist  of  one  note  for  $246,191.48,  dated 
January  1,  1913,  in  favor  of  F.  D.  Stout,  the  president  of  the 
F.U.R.l9i6a 
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company,  to  reimburse  him  for  payments  made  by  him  on 
behalf  of  this  company  prior  to  July,  1911.  There  is  $19,420.37 
accrued  interest  due  Mr.  Stout  on  this  note.  The  Chicago  office 
account  in  the  hands  of  Mr.  Stout  on  June  30,  1914,  amounted 
to  $110,451.80.  This  is  the  balance  in  favor  of  the  company 
representing  the  gross  revenues  which  have  been  remitted  monthly 
to  the  Chicago  office,  from  which  have  been  deducted  the  drafts 
drawn  thereon  to  cover  expenses.  No  bonds  have  been  issued 
by  the  company,  and  the  note  for  $246,191.48  represents  the 
entire  capital  indebtedness  of  the  company.  The  surplus  on 
June  30,  1914,  after  some  obvious  corrections  made  by  the  Com- 
mission's chief  accountant,  amounted  to  $128,962.94. 

The  following  table  shows  in  parallel  columns  the  book  cost 
reported  by  the  applicant  company  and  the  investment  in  road, 
equipment,  and  supplies,  as  reported  and  testified  by  the  Com- 
mission's chief  accountant,  as  at  the  date  June  30,  1914: 

CompariBon  of  Investment  in  Road  and  Equipment  as  Shown  by  Commis- 
sion's Accountant  as  of  June  30,  1914,  and  Book  Cost  as  Shown  by  Com- 
pany in  Report  Filed  with  Commission  December  30,  1913. 


Right  of  way  and  station  grounds. 

Real  estate 

Grading 

Bridges,  trestles  and  culverts 

Ties 


Rails,  frogs  and  switches  and  other  fastenings... 

Ballast 

Tracklaying  and  surfacing— roadway  tools 

Fences,  cattle  guards,  crossings  and  signs 

Telegraph  and  telephone  lines 

Station  and  office  buildings  and  fixtures 

Shops,  engine  houses,  turntables  and  machinery 

and  tools .' 

Water  stations 

Fuel  stations , 

Miscellaneous  structures 

Transportation  of  men  and  material 

Other  unclassified  items  shown  as 

Sidings  and  spur  track 

Miscellaneous 

Engineering 

Legal  expense — administration  and  incidentals.. 

Interest  during  construction 

Equipment 

Material 


Book  cost 
fll«d  by  the 
company. 


Investanest 
in  road  and 
equipment  re- 
ported by  P.  8. 
0.  aoconotaDt 


$  32,675.37 

5,234.77 

220,057.23 

22,004.46 

30,702.92 

217,070.63 

36,801.20 

27,165.65 

5,738.10 

2,395.72 

6,263.90 

17,790.39 
2,741.86 

410.69 
2,940.89 

309.06 


107,214.08 


60,791.34 
12,124.02 


$810,432.28 


$  29,909.37 

5,050.00 

216,779.82 

29,276.16 

29,982.97 

213,017.03 

15,481.21 

88,857.88 

5,652.10 

2,395.72 

6,679.81 

18,031.71 
5,179.01 

410.69 
2,779.31 

640.18 

8,015.75 

7,329.72 

26,332.69 

350.00 

12,167.19 

61,166.07 

9,512.43 


$739,946.82 
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[4]  The  exact  reconciliation  of  the  above  statements  is  com- 
plicated somewhat  by  their  being  made  at  different  dates.  The 
book  cost  reported  by  the  company  exceeds  that  found  by  the 
Commission's  accountant  by  $70,486.46.  Most  of  this  difference 
is  in  one  primary  accoxmt,  "interest  during  construction,"  which 
the  accountant  of  the  Commission  reduced  from  $81,416.39  to 
$12,167.19 ;  that  is,  a  reduction  of  $69,249.20,  for  the  reason  that 
the  amoimt  entered  in  the  books  in  one  entry  of  $81^416.39  in 
June,  1911,  was  based  on  interest  on  sums  furnished  at  various 
times  to  the  company  by  Mr.  F.  D.  Stout,  its  president  and 
principal  stockholder,  from  December,  1906,  to  August,  1910, 
during  which  period  the  40-pound  rail  was  replaced  by  60-po\md 
rail,  change  was  made  from  narrow  to  standard  gauge,  and  stand- 
ard-gauge equipment  purchased  in  place  of  narrow-gauge  equip- 
ment, as  well  as  the  construction  of  the  last  10  miles  of  line. 
The  road,  with  the  exception  of  the  last  10  miles,  was  in  opera- 
tion during  this  period,  and  interest  during  construction  should 
properly  be  charged  only  on  new  construction  woric,  and  not  on 
replacements  of  parts  of  the  work  when  the  road  is  in  operation. 
So  the  Commission's  accountant  calculated  for  the  period  of 
approximately  two  years,  during  which  the  extension  of  the  line 
was  made,  the  interest  of  6  per  cent  on  amounts  expended  for 
extension  only,  and  found  that  the  sum  for  interest  during  con- 
struction should  have  been  $12,167.19.  From  the  evidence,  we 
believe  this  sum,  $12,167.19,  to  be  the  proper  amount  for  this 
account,  as  reported  by  the  Commission's  accountant,  instead  of 
the  amount  entered  on  the  books  of  the  company  in  June,  1911. 
The  statement  of  the  Commission's  accountant  contained  items 
of  $360  for  incorporation  fees  and  $635  for  engineering,  which 
are  not  included  by  the  company,  as  they  appear  to  have  been 
added  subsequently  to  the  making  of  its  statement 

[5]  The  Commission's  accountant  corrected  the  account  "right 
of  way  and  station  grounds"  by  deducting  $2,800,  which  was 
originally  charged  into  this  account,  representing  farms  which 
were  purchased  in  addition  to  the  right  of  way,  and  which 
apparently  had  not  been  credited  to  this  account  when  the  farms 
were  disposed  of. 

Considering  the  account  ^Tballast,''  the  company's  statement 

shows  an  amount  higher  than  the  Commission's  accountant  by 
P.U.R.1916C. 
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$21,319.99.  The  two  statements  are  not  directly  in  conflict  in 
regard  to  this,  as  this  is  the  result  of  an  adjustment  made  between 
the  accounts  ballast,"  "tracklaying  and  surfacing,"  "sidings 
and  spur  tracks,"  and  "miscellaneous,"  the  Commission's  account- 
ant transferring  from  the  account  ^T>allast"  the  amount  of  $11,- 
592.25  to  the  account  "tracklaying  and  surfacing,"  as  this  amount 
covered  labor  in  placing  ballast.  "Sidings  and  spur  tracks,"  $3,- 
015.75,  and  "miscellaneous,"  $7,329.72,  are  included  by  the  Com- 
mission's accoimtant  as  separate  accounts,  but  apparently 
included  in  the  account  'Tjallast"  by  the  company.  Correspond- 
ingly, the  Commission's  accountant  shows  "tracklaying  and  sur- 
facing" $11,592.23  higher  than  the  statement  of  the  company. 

In  the  account  "water  stations,"  the  Commission's  accountant 
is  higher  by  $2,437.15,  due  to  the  cost  of  new  water  stations  added 
after  Ae  company's  statement  was  made.  So,  as  stated  previous- 
ly, the  main  difference  between  the  statement  of  the  company 
and  of  the  Commission's  accountant  as  to  the  investment  shown 
by  the  books  of  the  company  is  the  difference  in  one  item  of 
"interest  during  construction,"  which  we  think  was  properly  cor- 
rected by  the  Commission's  accountant. 

From  the  evidence  it  appears  that  the  total  investment  in 
road  and  equipment,  including  additions  and  betterments,  as 
shown  by  the  books  of  the  applicant  company,  on  the  date  June 
30,  1914,  is  $730,434.39,  made  up  of  investment  in  road,  $663,- 
949.28,  investment  in  equipment,  $60,791.34,  additions  and 
betterments  during  the  year,  $5,693.68,  total  $730,434.30.  Of 
the  $663,949.28  investment  in  road,  the  Commission's  accountant 
could  not  verify  the  expenditures  prior  to  July  1,  1906,  amount- 
ing to  $246,513.09,  by  comparison  of  vouchers,  as  such  vouchers 
were  not  obtainable.  Of  the  remainder  of  the  investment  in  road 
between  June  30,  1906,  and  June  30,  1914,  the  Commission's 
accountant  did  verify  by  comparison  with  the  original  vouchers 
$235,629.34,  but  could  not  verify  $181,806.24,  as  vouchers  to 
that  amount  were  lacking.  That  is,  of  the  total  investment  in 
road  the  Commission's  accountant  could  verify  only  $235,629.24, 
and  the  remainder,  $428,320.13,  appears  in  this  account  un- 
supported by  vouchers.  Similarly,  only  $648.05  of  the  invest- 
ment in  equipment  was  verified  out  of  the  total  of  $60,791.34. 

Assuming  that  all  of  the  stock  issued,  except  the  $44,281.80, 
P.U.R.1916C. 
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issued  as  a  stock  dividend,  was  issued  for  cash  or  property  equiva- 
lent to  the  par  value,  and  including  the  investment  from  the 
sale  of  notes  and  the  investment  from  earnings,  the  total  invest- 
ment appears  as  follows:  • 

Investment  from  stock  issued  ( assumed  issued  at  par  for  cash  or 

equivalent)    $370,418.20 

Investment  from  sale  of  note   246,191.48 

Investment  from  surplus  earnings 113,824.71 

Making  a  total  investment  of  $730,434.39 

This  checks  with  the  book  cost  of  road  and  equipment  within 
9  cents,  in  a  total  of  over  $700,000,  as  evidently  it  should,  if  the 
books  are  properly  kept.  To  this  should  be  added  material  and 
stores,  amounting  to  $9,512.43,  making  the  Commission's  account- 
ant's adjusted  cost  $739,946.82. 

Consideration  of  the  evidence  convinces  us  that  the  total 
investment  cannot  possibly  be  more  than  the  sum  of  $740,000, 
and  there  is  no  direct  evidence  that  it  is  less  than  that  amount 
We  shall  have  occasion  to  refer  to  the  items  making  up  the  in- 
vestment in  connection  with  our  consideration  of  the  estimates 
of  the  cost  of  reproduction,  and  in  that  way  gain  some  light  as 
to  the  relation  of  value  to  investment  at  the  time  of  acquisition, 
as  well  as  appreciation  or  depreciation  of  the  items. 

IV.  Estimates  of  the  Cost  of  ReproductiorL 

Estimates  of  the  cost  of  reproduction  of  applicant's  property 
were  made  on  behalf  of  the  company  by  H.  H.  Woodman,  chief 
engineer  of  the  company,  and  assistants,  and  filed  with  the  Com- 
mission under  the  affidavit  of  J.  T.  Fredricks,  the  general  man- 
ager. Mr.  Woodman  afterwards  testified  in  regard  to  the  same 
and  as  to  some  changes  which  in  his  opinion  should  be  made. 
Estimates  in  evidence  on  behalf  of  the  Commission  were  made 
by  W.  W.  K.  Sparrow  and  assistants,  engineers  of  this  C<Hn- 
mission.  These  estimates  will  be  referred  to  respectively  as 
Woodman's  estimates  and  Sparrow's  estimates.  In  addition,  an 
appraisal  was  made  by  H.  R.  Carpenter,  engineer  of  maintenance 
of  way  of  the  Missouri  Pacific  and  Iron  Mountain  railways. 
Messrs.  Carpenter,  Sparrow,  and  Woodman  qualified  as  engineers 
experienced  in  railroad  construction,  Mr.  Carpaiter  having  over 
thirty  years'  experience.     Carpenter's  appraisal  is  based  upon 

P.U.R.1916C. 
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an  examination  of  the  property  made  by  him  in  two  days  in  May, 
1912,  and  reported  to  Mr.  J.  R.  Stephens,  ehief  a^neer,  under 
date  of  June  6,  1912.  We  understand  that  this  examination  and 
report  was  undertaken  when  the  Iron  Mountain  railroad  was 
considering  the  purchase  of  this  property.  A  copy  of  this  report 
is  in  evidence  as  exhibit  No.  3.  This  report  is  mainly  devoted 
to  operating  conditions,  revenues,  and  expenses.  Only  one  para- 
graph has  to  do  with  the  costs,  as  follows:  ^^The  road  cost 
approximately  $1,050,000.^' 

In  his  testimony  at  the  hearing  witness  Carpenter  raised  this 
amount  to  $1,075,208  by  adding  $25,208  for  ballast  placed  since 
his  first  examination.  He  further  testified  that  $1,075,208  was 
his  estimate  of  the  cost  of  reproduction  new,  and  later  that  it 
was  his  estimate  of  the  cost  of  reproduction  in  present  condition, 
apparently  makmg  no  distinction  between  reproduction  new  and 
reproduction  new  less  depreciation  on  the  belief  that  depreciation 
to  present  condition  should  not  be  taken  into  consideration,  but 
rather  should  be  considered  as  taken  care  of  by  the  yearly  mainte- 
nance. There  is  some  intimation  in  his  evidence  that  he  made 
a  detailed,  if  somewhat  hurried,  estimate,  but  we  were  not  favored 
with  the  details.  So  his  estimate  will  have  to  be  considered  as  a 
lump-sum  estimate,  in  regard  to  which  we  have  no  details  to 
compare  with  the  appraisals  of  Woodman  and  Sparrow.  This 
witness  testified  that  there  were  approximately  70  miles  of  track, 
and  it  is  rather  suggestive  that  his  first  estimate  amounts  to 
exactly  $15,000  per  mile  for  70  miles  of  track. 

The  report  of  the  Missouri  Southern,  filed  under  aflMavit  of 
J.  T.  Fredricks,  contains  the  following  estimate  of  the  cost  of 
reproduction  new  and  the  cost  of  reproduction  new  less  deprecia- 
tion, under  the  headings  "Reproduction  Value"  and  "Present 
Value/^ 
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Estimates  of  Cost  of  Reproduction  by  Engineers  of  the  Missouri  Southern 

Railroad  Company. 


Items 


1.  Land  for  right  of  way,  yards,  and  termi- 

nals   

2.  Real  estate 

3.  Grading 

4.  Tunnels 

5.  Bridges,  trestles,  and  culverts 

6.  Ties 

7.  Rails 

8.  Frogs  and  switches 

9.  Track  fastenings  and  other  material 

10.  Ballast 

11.  Tracklaying  and  surfacing 

12.  Roadway  tools 

13.  Fencing  and  cattle  guards 

14.  Crossings  and  signs 

16.    Interlocking  and  other  sinial  apparatus. 

16.  Telejjraph  and  telephone  lines 

17.  Station  Duildings  and  fixtures 

18.  General  office  buildings 

19.  Shop  buildings,  engine  houses,  and  tum- 

taoles 

20.  Shop  machinery  and  tools 

21.  Water  stations 

22.  Fuel  stations 

23.  Elevators  and  warehouses 

24  to  28  omitted  . . .' 

29.  Miscellaneous  structures 

30.  Omitted 

31.  Locomotives 

32.  Passenger  train  cars 

33.  Freight  train  cars 

34.  Miscellaneous  equipment 

Engineering,   legal    expenses,    administration 

and  incidental  exi>enses — 10%  of  cost 
of  plant  except  equipment 

Interest  during  construction — 6  months*  aver- 
age  at  6%  per  annum  on  total  cost  of 
plant  except  equipment 

Material 


"  Reproduc- 
tion''  value 


67,654.00 

4,250.00 

262,120.71 

0.00 

41,919.83 

85,238.87 

201,762.60 

7,527.90 

23,879.76 

25,115.00 

56,826.00 

2,556.33 

4,842.00 

569.00 

54.00 

4,186.33 

5,139.00 

3,500.00 

8,550.00 

21,340.00 

3,400.00 

1,100.00 

225.00 


2,735.00 


49,460.70 

8,150.00 

6,378.50 

800.00 


88,449.33 


27,538.28 
12,124.02 


•Present* 
value 


67,654.00 

4,250.00 

262,120.71 

0.00 

28,325.42 

45,580.07 

181,324.68 

6,012.48 

19,939.99 

25,115.00 

56,826.00 

2,192.97 

2,421.00 

335.25 

48.60 

2,119.18 

4,859.00 

3,150.00 

6,283.75 

16.248.34 

2,870.00 

990.00 

150.00 


2,668.50 


43,622.07 

8,150.00 

3,189.25 

800.00 


88,449.33 


27,638.28 
12,124.02 


$1,022,408.16      9919,867.89 


It  appears  that  this  statement  was  largely  the  result  of  Mr. 
Woodman's  opinion,  yet  he  modified  it  when  testifying  by  adding 
$42,000  as  representing  his  changed  opinion,  increasing  the  total 
from  $1,022,403.16  estimate  of  cost  of  reproduction  new  to 
$1,064,403.16,  and  increasing  his  estimate  of  "present  value'* 
from  $919,357.89  to  $961,358.  The  $42,000  added  by  witness 
Woodman  was  on  the  item  "right  of  way,*'  $9,926 ;  on  the  item 
"grading,"  $10,398,  and  on  the  item  "tracklaying  and  surfac- 
ing," $21,676. 
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W.  W.  K.  Sparrow,  the  engineer  of  the  Commission,  presented 
estimates  of  the  cost  of  reproducing  defendant's  property  new 
and  in  its  present  condition,  his  .summary  of  his  estima^tes  being 
as  follows : 


Estimates  of  CJost  of  Reproduction  by  W.  W.  K.  Sparrow. 


Road 


'*0o8t 
new" 


"Present 
value*' 


1.  Engineering  3% ,  items  3  to  45. . . . 

2.  Land  for  transportation  purposes 

3.  Grading 

6.    Bridges,  trestles  and  culverts 

8.  Ties 

9.  Rails 

10.  Other  track  material 

11.  Ballast 

12.  Tracklaving  and  surfacing 

13.  Right  of  way  fences 

15.  Crossings  and  signs 

16.  Station  and  office  huildings 

17.  Roadway  huildings 

18.  Water  stations 

20.    Shops  and  eneine  houses 

26.  Telegraph  and  telephone  lines. . . . 

29.     Power  plant  huildings 

37.  Roadway  machines 

38.  Roadway  small  tools 

44.  Shop  machinery 

45.  Power  plant  machinery 


Contingencies  2%,  items  1  to  44,  exclusive  of  2 . 


51. 
53. 
54. 
57. 


Equipment 
Steam  locomotivea. . 
Freight  train  cars. . . 
Passenger  train  cars 
Work  equipment  . . . 


71.  Organization 

73.  Legal 

74.  Stationery  and  printing.. 

75.  Taxes 


1%  item  1  to  57, 
'  exclusive  of  2  . . 


Interest  during  construction  (Av.  3%). 
Working  capital  and  stores 


Grand  total 


$  21,013.00 

32,136.00 
263,273.00 

39,748.00 

67,185.00 
197,366.00 

29,937.00 
7,681.00 

42,179.00 
6,603.00 
1,132.00 

13,716.00 
1,425.00 
9,145.00 
7,221.00 
5,942.00 
2,376.00 
2,247.00 
500.00 

11,153.00 
1,639.00 


$  18,897.00 

32,136.00 

276,096.00 

26,179.00 

47,802.00 

172,516.00 

24,567.00 

7,681.00 

33,878.00 

3,425.00 

671.00 

10,741.00 

996.00 

7,142.00 

4,180.00 

6,368.00 

950.00 

1,374.00 

250.00 

5,353.00 

738.00 


$753,617.00 
14,430.00 


47,114.00 

6,075.00 

13,300.00 

800.00 


$680,940.00 
12,976.00 


87,482.00 

3,038.00 

7,820.00 

320.00 


$  67,289.00 
8,082.00 


25,301.00 
15,000.00 


$  48,660.00 
7,104.00 


22,491.00 
15,000.00 


$883,669.00 


$787,207.00 


Mr.  Sparrow  estimates  that  the  property  can  be  reproduced 
new  for  $883,669,  and  in  its  present  condition  for  $787,207, 
these  estimates  being  lower  than  Woodman's  estimate  by  $ldO,< 
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734  on  "cost  new''  and  $174,160  on  "present  value,"  the  differ- 
ence approximating  20  per  cent  in  the  estimates  of  these  engi- 
neers, which  appear  so  large  as  to  require  comparison  of  some  of 
the  detailed  accounts.  The  main  differences  in  the  summaries  of 
the  estimates  of  Woodman  and  Sparrow  occur  in  the  items  of 
engineering,  land  for  transportation  purposes,  grading,  ties,  rails, 
ballast,  tracklaying  and  surfacing,  shop  machinery,  steam  loco- 
motives, passenger  train  cars  and  contingencies,  legal,  organiza- 
tion, and  administration  expense,  and  interest  during  construc- 
tion. There  were  other  differences,  in  some  of  which  Woodman 
is  higher  and  in  others  Sparrow,  but  the  differences  are  compara- 
tively small. 

[6,  7]  Account  No.  1.    Engineering. 

Woodman's  estimate:    Cost  new   $41,725.00 

Present  value  41,725.00 

Sparrow's  estimate:      Cost  new  21,013.00 

Present  value  18,897.00 

Investment  shown  by  books 26,333.00 

Woodman's  estimate  of  the  cost  of  engineering  is  based  on 
5  per  cent  of  the  sum  of  the  other  road  items  of  his  estimate, 
including  land,  whereas  Sparrow's  estimate  is  based  on  a  detailed 
study  and  report  of  the  engineering  work  necessary,  the  total  of 
which  approximated  3  per  cent  of  tiie  sum  of  the  other  road 
items  of  his  estimate  excluding  land.  As  the  engineering  work 
on  a  road  of  this  character  is  comparatively  simple,  we  believe 
that  the  engineering  could  easily  be  reproduced  for  the  amount 
estimated  by  Sparrow.  Further,  Sparrow  depreciates  this  item, 
which  we  think  is  proper,  as  the  cost  of  engineering  becomes 
incorporated  in  the  cost  of  the  property  as  a  whole  and  would 
disappear  with  the  property.  The  investment  in  engineering 
shown  by  the  books  is  evidently  for  piecemeal  construction,  and 
naturally  shows  a  larger  amount  than  an  estimate  of  the  cost  of 
engineering  for  reproducing  the  property  as  a  whole. 

[8-11]  Account  No.  2.    Land  for  Transportation  Purposes. 

The  company's  summary:    Cost  new   $71,904.00 

Present  value   71,904.00 

Woodman's  estimate:           Cost  new   81,830.00 

Present  value  81,830.00 

Sparrow's  estimate:            Cost  new   32,136.00 

Present  value  32,136.00 

Investment  shown  l^  books 34.960.00 
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Woodman's  appraisal  of  applicant's  lands  is  as  follows: 

1.  Land  for  Eight  of  Way,  Yards,  and  Terminals. 

(a)  Total  acreage  of  right  of  way 676.54  acres. 

<b)  Market  value  of  surrounding  land,  average $53.00  per  acre. 

Estimate  of  value: 
Reprodnetiom  valne— 

676.54  acres  at  $100  per  acre   $67,654.00 

Present  value — 

676.54  acres  at  $100  per  acre 67,664.00 

2.  Eeal  Estate. 

Forty  acres  undivided  half  interest  in  gravel  pit  at  Leeper,  Missouri,  lo- 
cated in  north  half,  northwest  quarter,  section  85,  township  2S  north,  range 
3  east. 

General  office  lot,  west  half  lot  3,  block  7,  village  of  Leeper,  Missouri. 

Outlots  No.  2  and  No.  8,  village  of  Leeper,  Missouri. 

Estimate  of  valus: 
Reproduction  value — 

Gravel  pit,  40  acres  at  $75  per  acre $8,000.00 

General  office  lot    450.00 

Outloto  Nos.  2  and  3  at  $400  each  800.00 

$4,250.00 
Present  value — 

Gravel  pit,  40  acres  at  $75  per  acrs $8,000.00 

General  office  lot 450.00 

Outlots  Nos.  2  and  8  at  $400  each  800.00 

$4,250.00 

In  his  testimony  Woodman  increased  his  estimate  of  bis  value 
of  the  right  of  way  approximately  $10,000,  making  a  total  value 
of  all  lands  of  $81,830.  In  arriving  at  this  total.  Woodman 
included  148.3  acres  as  station  yards  at  Leeper  although  he 
admitted  that  less  than  50  acres  of  said  tract  were  so  used.  He 
estimated  the  value  of  contiguous  lands  along  the  entire  right  of 
way  at  an  average  of  $60  per  acre,  and  the  cost  to  the  company 
on  the  basis  of  reproduction  new  as  twice  that  sum,  or  an  average 
of  $120  per  acre.  The  increased  cost  to  applicant,  as  thus  esti- 
mated, included  severance  damages.  In  answer  to  a  question  as 
to  the  damage  to  adjoining  land  from  having  a  rig^t  of  way 
cut  throu^  it,  he  said:  "My  judgment  was  it  would  double 
the  value  of  the  land ;  that  is  what  I  used.  ...  I  donH  believe 
j^u  can  buy  a  strip  oi  land  for  anything  less  than  twice  what  it 
is  originally  wcwih.^' 

Mr.  Carpenter,  an  engineer  in  the  service  of  the  Missouri 
Pacific  Railway  Company,  had  also  made  an  appraisal  of  appli- 
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canVs  property,  which  was  introduced  in  evidence  on  bdbialf  of 
applicant.  He  testified  that  in  valuing  applicant's  lands  he 
estimated  the  market  value  of  contiguous  lands  along  the  right 
of  way  at  an  average  of  $40  per  acre,  and  the  cost  to  the  appli- 
cant and  present  visilue  at  $100  per  acre,  on  the  basis  of  repro- 
duction new.  His  method  of  arriving  at  this  result  he  gave  in 
the  following  language:  "I  can  tell  you  how  I  arrived  at  it  in 
a  sort  of  rough  way.  I  assumed  the  value  of  the  average  of  the 
surrounding  country  to  be  worth  about  $40,  and  I  multiplied  it 
by  2^  and  made  it  $100  an  acre." 

A  number  of  witnesses  testified  on  behalf  of  applicant  as  to 
the  present  value  of  lands  contiguous  to  the  right  of  way.  It  is 
shown  by  the  testimony  that  the  right  of  way  runs  about  one  half 
the  distance  through  valley  land  and  one  half  through  upland, 
although  the  acreage  of  the  latter  is  much  greater  on  account 
of  its  greater  average  width.  The  upland  is  subdivided  into 
what  is  referred  to  as  cutover  and  uncut  timber  land.  The  valley 
lands  also  differ  in  value  in  that  the  portion  some  distance  from 
the  foothills  is  rich  and  fertile,  while  that  near  the  hills  is 
gravelly  and  sandy  and  of  less  value.  The  estimates  of  these  wit- 
nesses run  from  $25  to  $30  per  acre  for  the  inferior  bottom  land, 
and  as  high  as  $100  an  acre  for  the  more  valuable  bottom  land ; 
from  $5  to  $15  per  acre  for  uncut  upland  and  from  $8  to  $10 
per  acre  for  cutover  upland.  Senator  Buford,  one  of  said  wit- 
nesses, resides  at  the  town  of  Ellington  on  this  railroad.  He 
owns  several  thousand  acres  of  land  near  the  line  of  this  road, 
and  deals  extensively  in  real  estate.  He  estimated  Ae  bottom 
land  at  an  average  of  from  $70  to  $80  per  acre,  the  uncut  hill 
land  at  from  $5  to  $8  per  acre,  and  the  cutover  hill  land  $3  to 
$4  per  acre.  He  referred  to  specific  instances  of  recent  sales 
tending  to  support  his  estimates. 

Applicant  also  introduced  evidence  tending  to  prove  that  in 
some  instances  it  was  necessary  to  pay,  and  that  it  did  pay,  for 
the  right  of  way  through  said  lands,  an  amount  largely  in  excess 
of  the  then  value  of  contiguous  lands  and  also  in  excess  of  the 
consideration  expressed  in  the  right  of  way  deeds.  Affidavits 
of  persons  who  claimed  to  have  knowledge  of  the  consideration 
actually  paid  by  applicant  to  landowners  for  the  right  of  way 
through  valley  land  described  in. the  affidavit  were  also  intro- 
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diiced  in  evidence  by  applicant  These  affidavits  cover  the  rights 
of  way  for  a  distance  of  about  6  miles^  and  show  an  average 
cost  to  the  company  above  that  shown  by  the  deeds. 

The  full  report  of  the  inventory  and  appraisal  of  Engineer 
Sparrow  sets  forth  the  quantity  and  value  of  applicant's  lands 
and  terminals,  the  width,  length,  and  average  of  the  right  of  way 
through  each  tract  of  land,  and  l^e  consideration  expressed  in 
each  deed  conveying  said  right  of  way*  The  following  is  his 
summary: 


Acres. 

Unit 
cost. 

Cost 
new. 

Cond. 
% 

Present 

value. 

Station  ground,  Leeper 

Right    of    way    and    station 
cToand.  EUinfrton 

42.00 
8,703 

$    100 

2,600 

$4,200 

9,408 
2,000 

150 

100 

50 

13,813 

043 

1,772 

100 

100 
100 

100 
100 
100 
100 
100 

100 

.   $4,200 
9»408 

Gravel  nit.  LeeDer 

2,000 

W  i  lot  8,  Wock  7,  Tillage  of 
Leeper 

150 

Outlet  No.  2,  village  of  Leeper 
Ontlot  No.  3,  village  of  Leeper 
Agricultural  land,  right  of  way 
Cutover  timber  land,  right  of 
way 

100 

50 

184.18 
214.32 

118.11 

75 
3 

15 

13,813 
643 

Timber  land 

1,772 

$32,136 

$32,136 

Sparrow^s  investigation  of  the  company's  land  values  was 
conducted  with  much  detail  and  thoroughness.  His  proportions 
of  valley  land,  cutover,  and  timber  upland  were  accepted  as 
correct  by  complainant's  counsel.  In  his  testimony  Sparrow 
explained  his  method  of  valuing  the  valley  land  and  the  difference 
between  his  valuation  and  that  of  Woodman,  as  follows: 

**The  engineer  of  the  Missouri  Southern  placed  the  land  at 
$100  per  acre  throughout.  I  separated  the  land.  The  railroad 
commences  and  from  Leeper  rims  through  valleys  and  goes  over 
hills.  There  is  a  valley  beginning  from  Leeper  and  continuing 
lintil  you  get  to  Garwood  hill,  and  after  you  go  over  Garwood 
hill  there  is  another  valley  going  to  Oakley,  and  then  another 
valley  to  Ellington,  and  after  you  get  past  Ellington,  up  on  the 
hill,  you  stay  in  timber  land  all  the  way  to  Bunker.  I  separated 
the  land  into  agricultural  land  and  timber  land.  I  placed  the 
value  of  the  agrioultural  land  at  $76  per  acre.     I  considered 
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that  the  basio  value  of  the  land  was  $50  per  aore,  and  I  thou^t 
it  was  proper  in  this  case  to  allow  at  least  $25  per  acre  for  con- 
sequential damages^  for  the  reason  that  it  is  situated  in  narrow 
valleys  and  the  railroad  goes  through  the  center  of  it,  and  I 
thought  it  would  be  proper  to  allow  at  least  $25  on  the  present 
value  of  the  land.  .  .  .  How  I  came  to  fix  this  value  9f  $50 
an  acre  was  simply  by  inquiring  from  different  people.'* 

The  witness  gave  the  names  of  persons  residing  along  the 
right  of  way  of  whom  he  inquired  as  to  land  values,  the  prices 
asked  for  their  lands^  and  a  number  of  instances  of  recent  sales 
of  lands  in  the  neighborhood  and  the  considerations  paid^  in 
support  of  his  estimates.    As  to  the  upland,  he  testified : 

'T[  placed  a  value  on  that  cutover  timber  land,  the  land  on 
which  the  merchantable  timber  land  had  been  cut  off,  of  $3  an 
acre.  I  got  that  information  from  sev^al  people;  one  was  Mr. 
Isaac  Chilton  and  another  was  Senator  Buford,  and  another,  I 
think,  Mr.  Boyd  of  the  Farmers  Bank  of  Ellington.  The  timber 
land  on  which  there  is  merchantable  timber  I  put  at  $15  an  acre, 
upon  inquiry  of  the  same  people  from  whom  I  got  the  value  of 
the  cutover  land,  and  another  man  from  Bunker.'* 

No  consequential  damages  were  allowed  by  Sparrow  in  esti- 
mating the  value  of  the  upland,  for  the  reason,  as  stated  by  him, 
that  the  land  was  not  inclosed,  and  was  valuable  only,  aside  from 
the  timber,  for  grazing  purposes. 

It  thus  appears  that  between  Woodman's  appraisal  of  $81,- 
830  and  Sparrow's  of  $32,136,  a  difference  is  shown  in  the  esti- 
mated present  value  of  applicant's  lands  in  the  sum  of  $49,694. 
A  diversity  of  opinion  as  to  such  value  is  also  shown  in  the 
estimates  of  other  witnesses.  A  substantial  part  of  the  difference 
in  the  two  appraisals  results  from  the  excess  of  acreage  valued  by 
Woodman  over  that  by  Sparrow.  Woodman  valued  all  of  the 
land  owned  by  the  company  at  $100  per  acre,  including  a  tract 
of  148.3  acres  at  Leeper  used  as  station  yards.  Sparrow  estimated 
42  acres  as  adequate  for  such  yards,  and  excluded  106.3  acr^ 
of  the  tract  as  not  used  and  useful  for  railroad  purposes.  As 
both  valued  this  tract  at  $100  per  acre,  the  difference  in  quan- 
tity of  the  land  thus  appraised  accounts  for  $10,630  of  the 
difference  in  total  values. 

In  view  of  the  facts  that  applicant  has  a  small  amount  of 
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rolling  stock,  that  it  operates  but  one  train  each  way  daily,  and 
that  there  is  no  probability  of  a  material  expansion  of  its  business, 
we  consider  42  acres  a  very  liberal  allowance  for  said  station 
yards.  We  have  also  concluded  that  Sparrow's  estimates  of  the 
present  value  of  the  right  of  way  and  station  grounds  at  Elling- 
ton, the  40  acres  of  the  tract  used  as  a  gravel  pit,  and  the  lots 
at  Leeper  described  in  the  above  summary,  are  reasonable,  and  we 
accordingly  find  the  fair  present  value  of  these  lands,  together 
with  that  of  the  42  acres  used  as  station  yards,  to  be  the  total 
sum  of  $15,908. 

There  remains  for  valuation  616.61  acres  of  right  of  way, 
and  because  of  the  conflict  of  testimony  and  the  different  views 
as  to  the  principles  of  law  applicable,  we  have  found  no  little 
difficulty  in  reaching  a  conclusion  as  to  the  value  of  this  property. 
Both  appraisals  of  the  right  of  way  are  based  upon  the  market 
value  of  contiguous  lands,  and  the  first  question  that  arises  is 
as  to  such  market  value.  Without  taking  up  the  testimony 
of  the  numerous  witnesses  upon  this  issue,  the  substance  of  which 
has  been  stated  above,  we  think  it  sufficient  to  say  that  upon 
a  consideration  of  all  the  testimony  our  conclusion  is  that  $60 
an  acre  is  the  fair  average  market  value  of  contiguous  valley 
land,  $10  an  acre  of  timber  upland,  and  $3.50  an  acre  of  cutover 
upland.  Applying  these  figures  to  Sparrow's  apportionment  of 
the  right  of  way  (the  correctness  of  which  seems  to  be  conceded), 
we  arrive  at  the  value  in  round  numbers  of  $13,200.  However, 
tliere  is  evidence  of  other  elements  affecting  such  value  that 
requires  consideration.  Woodman  and  Carpenter  estimated  the 
present  value  of  the  right  of  way  on  the  basis  of  reproduction 
new,  the  former  at  double  and  the  latter  at  two  and  one-half 
times  the  value  of  contiguous  land,  for  the  reason  that  in  their 
opinion  it  would  cost  the  company  that  sum  to  acquire  it.  And 
Sparrow,  in  estimating  the  present  value  of  the  right  of  way 
through  the  agricultural  land,  added  to  the  value  of  contiguous 
land  severance  damages.  In  addition  to  these  views  of  the 
engineers,  the  testimony  shows  that,  in  securing  the  right  of 
way  through  the  valley  land,  the  company  did  pay  to  the  land- 
owners in  some  instances  a  consideration  materially  in  excess 
of  the  market  value  of  the  land  at  that  time,  and  there  is  no 

evidence  that  it  paid  more  than  was  necessary  or  reasonable 
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in  any  instance.  The  consideration  exp^ressed  in  the  deeds  con- 
veying the  right  of  way  is  shown  in  Sparrow's  report;  it  is 
prima  facie  evidence  of  the  amount  paid,  and  in  the  case  of  a 
portion  of  the  right  of  way  was  in  excess  of  the  then  market 
\'alue  of  the  land.  Affidavits  as  to  the  actual  consideration  paid 
for  the  rights  of  ways  to  landowners  covering  about  35  acres 
of  valley  land,  or  about  6  miles  in  length,  were  introduced  in 
evidence  by  complainant.  These  purport  to  show  a  considera- 
tion in  excess  of  the  value  of  contiguous  land,  and  in  a  number 
of  instances  in  excess  of  the  consideration  expressed  in  the 
deeds.  While  these  ex  parte  affidavits  and  the  recitals  in  the 
deeds  as  to  the  original  cost  of  the  rights  of  way  referred  to 
are  unsatisfactory  as  evidence,  we  shall  consider  it  with  the  other 
testimony  upon  that  issue. 

Upon  the  foregoing  facts  and  conditions  of  the  record,  the 
right  of  way  to  be  valued  naturally  divides  into  two  classes: 
(1)  That  portion  in  which  the  cost  of  acquisition  to  the  com- 
pany is  shovm  to  be  in  excess  of  the  market  value  of  the  land  at  the 
date  the  company  acquired  it;  and  (2)  that  part  in  which  such 
excess  is  not  shown  or  for  which  no  substantial  consideration 
appears  to  have  been  paid. 

Under  the  law  as  declared  in  the  Minnesota  Kate  Cases 
(Simpson  v.  Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.RA. 
(KS.)  1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18,  the 
highest  and  latest  authority  on  the  subject,  we  consider  it  settled 
that  on  the  basis  of  reproduction  new  the  average  market  value 
of  contiguous  land  is  the  measure  of  the  fair  present  value  of  the 
right  of  way.  While  there  was  testimony  in  the  record  in  the 
Minnesota  Eate  Cases  showing  the  original  cost  of  at  least  a 
portion  of  the  lands  valued,  the  trial  court  in  its  decree  had  found 
a  value  of  right  of  way  based  solely  upon  that  of  the  mai^et 
value  of  contiguous  lands,  increased  upon  an  assumed  added 
cost  of  acquisition  on  the  theory  of  reproduction  new,  as  in  the 
estimates  of  Woodman  and  Carpenter  in  the  case  at  bar.  In 
disapproving  the  value  thus  found  the  court  concluded  an  ex- 
haustive discussion  of  the  subject  as  follows  (1.  c.  455) :  ^^e 
therefore  hold  that  it  was  error  to  base  the  estimates  of  value  of 
the  right  of  way,  yards,  and  terminals  upon  the  so-called  'railway 
value'  of  the  property.     The  company  would  certainly  have  no 
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ground  of  complaint  if  it  were  allowed  a  value  for  these  lands 
equal  to  the  fair  average  market  value  of  similar  land  in  the 
vicinity,  without  additions  by  the  use  of  multipliers,  or  otherwise, 
to  cover  hypothetical  outlays.  The  allowances  njade  below  for 
a  conjeetunrl  cost  of  acquisition  and  consequential  damages  must 
be  disapproved;  and,  in  this  view,  we  also  think  it  was  error 
to  add  to  the  amount  taken  as  the  present  value  of  the  lands  the 
further  sums,  calculated  on  that  value,  which  were  embraced  in 
the  items  of  ^engineering,  superintendence,  legal  expenses,'  *con- 
tingencies,'  and  'interest  during  construction.^  ^' 

The  language  above  quoted  seems  general  in  its  application, 
but  it  must  be  construed  in  connection  with  the  facts  then  before 
the  court.  There  was  under  review  a  decree  in  which  land  used 
for  railroad  purposes  had  been  valued  *^ot  only  in  excess  of  the 
amount  invested  in  it,  but  also  in  excess  of  the  market  value 
of  contiguous  and  similarly  situated  property." 

The  excess  value  thus  referred  to  was  allowed  by  the  trial  court 
upon  an  assumption  of  estimated  added  cost  of  acquisition  with- 
out any  competent  evidence  that  such  cost  had  been  incurred. 
Reviewing  the  action  of  the  lower  court,  it  was  held  that  "it  is 
impossible  to  assume  in  making  a  judicial  finding  of  what  it 
would  cost  to  acquire  the  property  that  the  company  would  be 
compelled  to  pay  more  than  its  fair  market  value."  In  our  opin- 
ion, it  was  not  intended  to  be  held  in  the  case  quoted  from  that, 
if  the  company  necessarily  incurred  costs  in  acquiring  its  right 
of  way  in  excess  of  the  market  value  of  the  land,  and  that  fact 
should  be  established  by  competent  evidence,  the  court  would 
still  be  limited  in  determining  right  of  way  value  to  the  market 
value  of  contiguous  lands.  For  the  necessary  investment  of  a 
common  carrier  in  acquiring  a  right  of  way  is  clearly  a  property 
right,  and  as  such  is  entitled  to  protection  by  constitutional  guar- 
anty. The  court  further  said  (1.  c.  452) :  ^*The  cost  of  repro- 
duction method  is  of  .service  in  ascertaining  the  present  value  of 
the  plant,  when  it  is  reasonably  applied  and  when  the  cost  of 
reproducing  the  property  may  be  ascertained  with  a  proper 
degree  of  certainty.  But  it  does  not  justify  the  acceptance  of 
results  which  depend  upon  mere  conjecture." 

The  cost  of  that  part  of  the  property  requiring  the  purchase 
of  material  and  the  employment  of  labor  may  be  estimated  "with 
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a  proper  degree  of  certainty/'  but  it  cannot  be  assumed  that 
severance  damages  were  paid  and  other  costs  incurred^  such  as 
interest  during  construction  in  the  acquisition  of  all  of  the  right 
of  way,  when  in  fact  much  of  it  may  have  cost  nothing.  If  right 
of  way  was  donated,  it  is  nevertheless  the  company's  property 
and  must  be  valued  as  such,  but  in  determining  the  value  in 
such  case  there  is  no  warrant  for  adding  estimated  costs  which* 
were  not  incurred. 

Applying  the  foregoing  principles  to  the  facts  of  the  case  in 
hand,  and  considering  the  recitals  in  the  deeds  as  prima  facie 
evidence  of  the  consideration  paid  for  the  right  of  way  described, 
considering  the  affidavits  and  testimony  tending  to  prove  a 
consideration  in  excess  of  that  expressed  in  the  deeds  in  case  of 
certain  conveyances,  and  estimating  the  value  of  the  lands  con- 
veyed by  the  company  as  part  consideration  for  the  right  of 
way  in  a  few  instances,  and  not  included  in  the  consideration: 
shown  by  the  deed,  our  conclusions  are  as  follows : 

The  testimony  shows  that  valley  land  has  doubled  in  value- 
since  the  construction  of  the  road,  and  as  we  have  found  the 
average  present  value  of  such  land  to  be  $60  an  acre,  we  find 
that  at  the  time  it  was  acquired  its  average  value  was  $30  an 
acre.  Of  the  valley  right  of  way  lands  the  company  acquired 
89.6  acres  at  a  cost  in  excess  of  its  market  value  at  the  time, 
the  consideration  being  $10,797,  or  an  average  of  $120.50  per 
acre.  It  acquired  98.43  acres  of  such  land  at  less  than  the  market 
value,  the  total  consideration  therefor  being  $188.  This  does 
not  include  the  area  of  right  of  way  and  station  ground  at  Ell- 
ington, which  has  been  valued  separately.  It  follows  that  the 
company  was  compelled  to  pay  the  total  sum  of  $8,109  in  excess 
of  the  then  value  of  89.6  acres  of  said  land,  which  amount  we 
consider  as  the  necessary  cost  of  acquisition  in  excess  of  the 
market  value.  In  our  opinion,  in  determining  the  fair  present 
value  of  the  right  of  way  the  company  is  entitled  to  the  same 
value  per  acre  as  the  present  market  value  of  contiguous  lands- 
plus  the  added  cost  of  acquisition,  as  shown  by  the  evidence.  Ac- 
cordingly, we  find  that  the  fair  present  value  of  the  right  of 
way  of  all  valley  land  is  $19,391.  We  have  valued  the  land 
contiguous  to  the  upland  right  of  way  at  an  average  of  $3.50- 

per  acre  for  cutover  land  and  $10  per  acre  for  timber  land. 
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On  the  basis  of  one  half  those  values  as  the  market  value  at 
the  time  of  acquisition,  the  excess  cost  of  cutover  right  of  way 
over  market  value  we  find  was  $568,  and  of  timber  land,  $215. 
There  are  210.47  acres  of  the  former  and  118.11  of  the  latter, 
making  the  total  present  value  thereof,  with  added  cost  of  acqui- 
sition, $2,702. 

The  following  table  shows  in  concise  form  the  details  and 
final  values  arrived  at  for  the  right  of  way : 

Valley  Land. 


Acres. 

Market  valne 
at  time  of 
purcbate. 

Cost  of  acquisi- 
tion at  time  of 
purchase. 

Total  cost 

when 
acquired. 

Present 
market 
yahie. 

Pair 
present 
Talue. 

89.60 
98.43 

$2,688.00 
2,953.00 

$8,109.00 

$10,797.00 
188.00 

$  5,376.00 
5,906.00 

$13,485.00 
5,906.00 

188.03 

$5,641.00 

$8,109.00 

$10,985.00 

$11,282.00 

$19,391.00 

Cutover  Timber  Land. 


Acres. 


30.98 
179.49 


210.47 


Market  value  'Coet  of  aoquisl- 
at  time  of  tion  at  time  of 
purchase.  purchase. 


$  54.00 
314.00 


$363.00 


$569.00 


$569.00 


Total  cost 

when 
acquired. 


$623.00 
7.00 


$630.00 


Present 
market 
value. 


$108.00 
628.00 


$736.00 


Pair 
present 
value. 


$     677.00 
628.00 


$1,305.00 


Timber  Land. 

Acres. 

Market  value 
at  time  of 

Cost  of  acquisi- 
tion at  time  of 
purchase. 

Total  cost 

when 
acquired. 

Present 
market 
value 

Pair 
present 
vahie. 

6.94 
111.17 

$35.00 
556.00 

$215.00 

$250.00 
1.00 

$      09.00 
1,112.00 

$      284.00 
1,112.00 

118.11 

$591.00 

$215.00 

$251.00 

$U81.Q0 

$1,396.00 

Adding  the  values  of  all  classes  of  lands  as  above  considered 
and  determined,  we  find  that  the  total  fair  present  value  of  aU 
of  applicant's  used  and  useful  lands  is  $38,000. 

[12]  Account  No.  3.    Grading. 
The  company's  summary: 


Cost  new   $262,121.00 

Present  value 262,121.00 

Cost  new 272,519.00 

Present  value  272,519.00 

Cost  new   263,273.00 

Present  value  276,096.00 

Investment  shown  by  books   216,780.00 

P.U.R.1916C. 
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We  have  no  evidence  that  the  investment  in  grading  shown 
by  the  books  does  not  represent  the  actual  cost,  and  on  the  last 
extension  we  have  the  amounts  paid  contractors  for  grading, 
which,  however,  applicants  contend  was  done  at  a  loss.  How- 
ever, there  are  variations  in  contract  prices,  and  possibly  labor 
costs  would  be  higher  in  reproducing  the  grading  now  than  for 
work  done  at  various  times  within  the  last  twenty-five  years.  It 
will  be  noted  that  Sparrow  appreciates  grading  by  adding  $22,- 
833  on^  account  of  increasing  value  by  reason  of  adaptation  and 
solidification  of  the  roadbed.  Some  of  this  solidification  is  due 
to  the  incorporation  of  ballast,  and  he  is  much  lower  than  Wood- 
man on  his  estimate  of  ballast,  as  will  appear  later.  While 
Woodman  does  not  appreciate  nor  depreciate  the  grading,  he 
does  consider  adaptation  and  solidification  of  roadbed  under  the 
account  "tracklaying  and  surfacing."  It  is  a  well-known  fact 
tJiat  earth  cut  from  any  place  and  moved  to  another,  such  as  a 
railroad  embankment,  shows  a  larger  volume  when  first  placed, 
and  afterwards  shrinks  below  its  original  volume  on  becoming 
solidified.  On  the  other  hand,  rock  excavation  swells  more  with 
removal  and  shrinks  very  little  in  solidifying.  The  total  volume 
of  earth  work  estimated  by  Woodman  exceeds  that  estimated  by 
Sparrow  by  3,543  cubic  yards.  Their  classifications,  quantities, 
and  unit  prices  are  substantially  different  for  each  class  of  earth- 
work, as  appears  in  the  following  table: 

Sparrow's  Estimate. 


Earth 

Hardpan . . . 
Loose  rock  . 
Solid  rock., 


Oubio 
yards 


103,626 

136,798 

77,358 

148,354 


466,136 


Unit 
prices 


25  cents 
39  cents 
43  cents 
78  cents 


Amount 


$  25,906.00 

53,351.00 

33,2^.00 

115,716.00 


$228,237.00 


Clearing  and  grubbing 
Riprap  protection 


2->,247.00 
2,790.00 


Total  grading,  cost  new 


$253,274.00 
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099 


Cubic 
yardfl 


Unit 
prices 


Amount 


Earth 

Hardpan . . , 
Loose  rock . 
Solid  rock.. 


150,391 

60,487 

107,702 

161,099 


29.4  cts, 
41.18ctfl. 
49.  cts. 
88.14  cts. 


$  44,280.00 

24,908.00 

62,774.00 

124,113.00 


469,679 


$246,025.00 


Clearing  and  grabbing  , 
Riprap  protection  ..... 


$  24,497.00 
2,000.00 


Total  grading,  cost  new. 


$272,622.00 


Woodman  made  separate  estimates  of  44.8  miles,  Leeper  to 
Reynolds,  and  9.78  miles,  Reynolds  to  Bunker,  which  for  con- 
venience hare  been  combined  in  the  above  table.  He  did  not 
classify  hardpan  separately  for  the  earthwork  between  Leeper 
and  Reynolds,  and  this  in^a  measure  accounts  for  the  difference 
in  classification  in  Woodman's  and  Sparrow's  appraisal.  Though 
at  first  sight  the  classification  of  earthwork  appears  quite  differ- 
ent in  the  two  appraisals,  yet  by  applying  Woodman's  unit  prices 
to  Sparrow's  classification,  it  is  determined  that  the  classification 
of  either  Woodman  or  Sparrow  gives  practically  the  same  results, 
and  that  liie  difference  in  their  estimates  of  grading  is  due  to 
the  different  unit  prices  used  by  them,  which  are  from  2  to  6 
cents  a  cubic  yard  higher  in  Woodman's  appraisal  than  in 
Sparrow's.  There  is  considerable  testimony  in  the  record  in 
regard  to  unit  prices,  particularly  in  regard  ;o  the  actual  prices 
paid  on  the  contract  for  grading  the  last  10  miles,  tending  to 
support  Woodman's  units.  However,  it  appears  that  the  earth 
excavation  in  the  valley  must,  from  the  testimony  in  regard  to 
the  value  of  the  land  there,  be  much  cheaper  than  on  the  hills. 
And  Sparrow's  estimate  of  25  cents  a  cubic  yard  for  earth  is  a 
combination  of  20  cents  a  cubic  yard  for  earth  in  the  valleys  and 
30  cents  for  earth  on  the  hills.  Further,  Sparrow  appreciates 
the  grading  and  Woodman  does  not  depreciate  it,  so  their  esti- 
mates of  "present  value"  are  not  very  different;  Woodman's 
being  $272,519  and  Sparrow's  $276,096.  The  unit  prices  used 
by  Sparrow  are  somewhat  higher  than  those  generally  used  in 
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estimates.  That  this  is  probably  due  to  larger  costs  on  parts 
of  the  work  is  evident  by  the  contract  for  the  last  10  miles. 
So,  on  the  whole,  we  believe  the  grading  can  be  reproduced  within 
the  amount  estimated  by  Sparrow,  and  we  approve  his  appre- 
ciation on  grading  due  to  adaptation  and  solidification  of  the 
roadbed,  as  in  fact  such  appreciation  has  occurred,  and  the 
corresponding  cost  probably  appears  in  book  accoxmts  of  track- 
laying  and  surfacing  and  ballasting. 

[13]  Account  No.  8.    Ties. 

Woodman's  estimate:     Cost  new    $85,239.00 

Present  value   46,580.00 

Sparrow's  estimate:       Cost  new    67,185.00 

Present  value   47,802.00 

Investment  shown  by  books  29,933.00 

It  is  difficult  to  tell  how  closely  this  account,  as  shown  by 
the  book  cost,  compares  with  actual  cost,  as  we  do  not  know 
the  details  of  original  entries  or  replacement  of  ties.  Woodman 
estimates  154,040  white  oak  ties  on  the  main  line  at  the  unit 
price  of  46  cents  each ;  39,475  ties  on  sidings,  at  30  cents  each, 
and  168,922  feet  board  measure  of  switch  ties  at  $15  per  thousand 
feet ;  whereas  Sparrow  counted  the  ties  in  500  feet  of  every  mile 
on  the  main  line,  the  white  and  red  oak  ties  separately,  and  on 
that  basis  estimates  85,997  No.  1  white  oak  ties  at  40  cents, 
83,026  Na  1  red  oak  ties  at  27  cents,  and  33,700  Na  2  red  oak 
ties  at  15  cents,  347,933  feet  board  measure  of  switdb  ties  at 
$17  per  thousand  feet  for  bridge  ties,  $14  for  white  oak  switch 
ties,  and  $13  for  red  oak  ties.  A  witness,  Samuel  Fitz,  engaged 
in  the  lumber  business,  testified  that  prior  to  July,  1913,  the 
price  for  white  oak  ties  varied  but  little,  ranging  from  36  to  38 
cents  each  for  No.  1  white  oak,  and  that  immediately  following 
that  date  the  price  of  No.  1  white  oak  ties  was  46  cents  and  No. 
2,  23  cents.  Sparrow's  estimate  on  ties  appears  to  represent  in 
detail  a  more  nearly  correct  classification  of  ties,  as  partially  ad- 
mitted by  Woodman  testifying  that  he  classified  all  of  the  ties  on 
the  main  line  as  No.  1  white  oak,  whereas  he  was  of  the  opinion 
that  only  80  per  cent  of  them  were  white  oak,  and  Sparrow's  unit 
prices  appear  sufficiently  high  to  cover  any  purchase  of  ties 
which  had  been  made  by  this  company.  Consequently,  we  believe 
Sparrow's  estimate  is  ample  to  cover  the  cost  of  reproduction. 
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Sparrow  depreciates  ties  to  a  composite  condition  per  cent  of  71, 
whereas  Woodman  depreciates  to  a  condition  per  cent  of  60, 
Sparrow's  depreciated  estimate  on  ties  amounting  to  $47,802, 
and  Woodman's  to  $45,580.  Woodman's  estimate  of  reproduc- 
tion new  i^ppears  too  high  and  his  depreciation  to  present  condi- 
tion too  great,  whereas  Sparrow's  estimates  appear  more  nearly 
in  accordance  with  the  facts  as  to  classificationy  unit  prices,  and 
depreciation. 

[14]  Account  No.  9.    Rails. 

Woodman's  estimate:     Cost  new    $201,763X)0      | 

Present  value 181,325.00 

Sparrow's  estimate:       Cost  new 107,366.00 

Present  value 172,516.00 

rnrestment  shown  by  books 213,017.00 

The  investment  shown  by  the  books  includes  account  Na  10, 
other  track  material,  which  was  not  separated,  and  this  accounts 
for  its  being  higher  than  the  estimates  of  either  Woodman  or 
Sparrow.  The  main  difference  in  the  estimates  of  Woodman  and 
Sparrow  is  due  to  the  unit  prices.  It  appears  that  the  company 
paid  $32.60  per  ton  for  rails,  and  this  was  the  unit  price  used 
by  Woodman,  whereas  they  could  be  bought  at  any  time  within 
the  last  ten  years  for  $28  per  ton  f.  o.  b.  Chicago,  which  with 
freight  added  amounts  to  approximately  $31.50  a  ton,  which  was 
the  unit  price  used  by  Sparrow.  Sparrow's  estimate  appears 
proper  and  reasonable,  as  does  his  depreciation  to  a  composite 
percentage  condition  of  approximately  87  per  cent  against  Wood- 
man's of  approximately  90  per  cent. 

Account  No.  10.    Other  Track  Material. 

Woodman's  estimate:     Cost  new    $31,407.00 

Present  value 27,952.00 

Sparrow's  estimatet       Cost  new   29,937.00 

Present  value    24,567.00 

The  difference  in  these  estimates  is  small,  but  attention  may 
be  called  to  Sparrow's  finding  only  sixty-five  60-pound  switches, 
whereas  Woodman  estimated  seventy.  Sparrow,  having  Wood- 
man's estimate  before  him  at  the  time,  could  not  find  five  of  the 
switches  estimated  by  Woodman. 
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[15]  Account  No.  11.    Ballast. 

Woodman's  estimate:     Cost  new $25,115.00 

Present  value    26,115.0(> 

Sparrow's  estimate:       Cost  new 7,681.00 

Present  value 7,681.00 

Investment  shown  by  books  15,481.00 

This  is  one  of  the  most  diflBcult  of  the  detailed  accounts  to 
reconcile,  as  the  engineers  use  different  bases  for  estimating. 
Woodman  assuming  that  there  had  been  6  inches  of  ballast  applied 
and  that  it  had  not  depreciated,  and  Sparrow  finding  by  exam- 
ination, digging  one  trench  every  mile  and  a  half,  that  there  was 
only  3i  inches  pf  ballast  above  subgrade.  Copies  of  the  field 
notes  of  engineers  of  the  Interstate  Commerce  Commission  were 
submitted  as  exhibits,  but  not  supported  by  testimony;  these 
show  a  greater  quantity  of  ballast  than  foimd  by  Sparrow. 
Sparrow's  unit  price  for  ballast  was  30  cents  per  cubic  yard, 
which  is  considerably  less  than  Woodman's  unit  price  of  $500 
per  mile,  which  corresponds  to  44.4  cents  per  cubic  yard.  It 
appears  that  Woodman  estimated  loading  ballast  by  hand,  as  has 
been  the  practice  of  this  company  in  placing  ballast  from  time 
to  time,  whereas  Sparrow  estimates  reproducing  as  a  whole,  load- 
ing by  power,  using  a  clam-shell  bucket.  As  an  estimate  of  the 
cost  of  reproduction  should  properly  be  based  on  reproduction 
as  a  whole,  we  believe  the  estimate  on  construction  piecemeal  as 
made  by  Woodman  gives  an  abnormally  high  amount  for  this 
account.  On  the  other  hand,  to  reproduce  ballast  depreciated 
to  present  condition,  where  some  3  or  4  inches  remains  as  ballast 
not  incorporated  with  the  roadbed,  must  have  required  the  appli- 
cation of  at  least  6  inches  of  ballast  all  together.  We  believe 
it  would  be  proper  to  increase  Sparrow's  estimate  of  the  cost  new 
for  ballast  by  increasing  the  quantity  from  26,602  cubic  yards 
to  42,360  cubic  yards,  and  the  amount  from  $7,681  to  $12,706. 
This  amount  is  smaller  than  the  book  cost  for  ballast,  $16,481. 
Sparrow's  estimate  of  present  value,  ballast,  $7,681,  appears  cor- 
rect under  his  basis  of  estimating  and  particularly  in  view  of  the 
fact  that  he  has  appreciated  the  grading,  part  of  which  had  been 
due  to  the  incorporation  of  ballast  in  the  roadbed  belqw  sub- 
grade. 

P.U.R.1916C. 


Digitized  by 


Google 


BB  RATES  MISSOURI  S.  R.  CO.  643 

Account  No.  12.    Tracklaying  and  Surfacing. 

Company's  summary:     Cost  new' $66,826.00 

Present  value 56,826.00 

Woodman's  estimate:     Cost  new 78,602.00 

Present  value 78,502.00 

Sparrow's  estimate:       Cost  new 42,179.00 

Present  value    33,878.00 

Investment  shown  by  books,  including  account  No.  88,  roadway 

tools    38,868.00 

The  close  correspondence  of  the  investment  shown  by  the 
books  and  Sparrow's  estimate  is  some  indication  of  the  correctness 
of  each.  Both  Sparrow  and  Woodman  estimated  surfacing  with 
dirt  as  ballast,  and  applying  gravel  ballast  later.  Woodman 
estimated  a  cost  of  $1,300  a  mile  for  tracklaying  and  surfacing, 
adding  to  his  original  estimate  of  $900  per  mile  $400  per  mile, 
whereas  Sparrow  estimated  $650  per  mile  on  the  main  line  and 
$500  on  sidings  of  main  tracks,  and  $300  for  industrial  spurs. 
Woodman's  estimate  of  $1,300  per  mile  was  made  up  of  $300 
to  raise  the  track,  $600  to  surface  it  and  maintain  it  until  it 
had  settled  in  shape,  and  $400  to  put  the  ballast  on  and  give  the 
second  raise  and  surface  it  again.  This  estimate  appears  to 
duplicate  surfacing,  and  consequently  appears  abnormally  high. 
We  think  there  is  no  question  but  what  tracklaying  and  surfac- 
ing can  be  reproduced  within  the  estimates  made  by  Sparrow, 
first  using  dirt  ballast  and  later  raising  it  on  gravel  ballast  and 
resurfacing. 

Account  No.  44.    Shop  Machinery  and  Tools. 

Woodman's  estimate:     Cost  new $21,340.00 

Present  value 16,248.00 

Sparrow's  estimate:       Ck)st  new 11^63.00 

Present  value 6,363.00 

In  this  account  Woodman's  estimate  of  cost  new  is  nearly 
twice  that  of  Sparrow,  and  his  depreciation  is  much  less.  Con- 
siderable testimony  was  taken  in  regard  to  a  wheel  lathe  which 
is  not  quite  conclusive.  It  appears  that  this  wheel  lathe  is  an 
obsolete  type,  but  there  is  evidence  that  it  was  purchased  new 
not  very  long  ago.  The  manufacturers  found  no  record  of  it, 
and  it  was  depreciated  considerably  by  Sparrow.  We  believe 
that  Sparrow's  estimate  of  the  cost  new  was  sufficiently  high  to 
cover  the  cost  new  of  shop  machinery  and  tools,  assuming  thatj 
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some  of  them  can  be  purchased  at  the  present  time,  but  we  are 
inclined  to  the  belief  that  a  higher  percentage  condition  might 
reasonably  be  applied,  and  consequently,  though  it  is  a  com- 
paratively small  item,  possibly  $4,000  might  be  added  to  Spar- 
row's estimate  of  "present  value." 

Account  No.  51.    Steam  Locomotives. 

Woodman  8  estimate:     Cost  new $49,470.00 

Present  value 43,622.00 

Sparrow's  estimate:       Cost  new 47^14.00 

Present  value 37,482.00 

Investment  shown  by  books 61,166.00 

The  investment  shown  by  books,  $61,166,  is  for  all  equip- 
ment, and  as  it  is  not  separated  it  is  practically  a  useless  com- 
parison in  this  account,  though  it  compares  favorably  with  Spar- 
row's estimate  by  separating  the  accounts,  "steam  locomotives," 
"passenger  train  cars,"  and  "flat  cars."  There  appears  to  be 
little  question  but  that  the  steam  locomotives  could  be  purchased 
within  the  amount  estimated  by  Sparrow,  and  his  estimate  of 
depreciation  does  not  appear  abnormal. 

Account  No.  54.    Passenger  Train  Cars. 

Woodman's  estimate:     Cost  new $8,150.00 

Present  value 8,1 50.00 

Sparrow's  estimate :        Cost  new    13.300.00 

Present  value   7,820.00 

Though  there  is  little  difference  in  "present  value"  estimated 
by  these  engineers,  Sparrow's  estimate  appears  to  be  more  nearly 
in  accordance  with  the  facts. 

[16]  Accounts  !N"os.  71  to  75,  inclusive.    Organization,  Legal, 
Stationery,  Printing,  and  Tajces. 

Woodman's  estimate:     Cost  new $41,725.00 

Present  value 41,725.00 

Sparrow's  estimate:       Coat  new 8,032.00 

Present  value   7,104.00 

Investment  shown  by  books • .  350.00 

The  investment  shown  by  the  books  consists  of  one  item,  an 
incorporation  fee,  which  is  practically  useless  in  comparing  the 
estimates  of  Woodman  and  Sparrow  on  these  accounts.  The 
organization,  legal,  stationery,  printing,  and  expenses  during 
construction  for  a  road  of  this  character  would  not  be  very 
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large,  neither  were  they  large  under  the  actual  conditions  of 
the  organization  and  construction  of  this  road.  Oonsequently, 
we  helieve  Woodman's  estimate  on  these  accounts  beyond  all 
reason,  and  we  are  convinced  that  the  estimates  of  Sparrow  in 
this  particular  are  ample. 

[17]  Interest  During  Constn:^ption. 

Woodman's  estimate:     Cost  new    $27,538.00 

Present  value    27,358.00 

Sparrow's  estimate:       Cost  new 25,301.00 

Present  value   22,491.00 

Investment  ^own  by  the  books 12,167.00 

The  investment  shown  by  the  books,  $12,167,  is  for  interest 
during  construction  on  the  extensions  only  as  hereinbefore 
discussed.  There  is  no  difference  in  the  method  followed  by 
Sparrow  and  Woodman,  each  of  them  estimating  6  per  cent 
for  the  period  of  a  year  for  interest  during  construction.  The 
difference  is  caused  by  the  principal  amount  upon  which  interest 
is  calculated.  Woodman  taking  a  summary  of  his  items  and 
Sparrow  a  summary  of  his  items.  Interest  on  money  during 
construction  is  commonly  calculated  by  the  method  used  by 
each  of  these  engineers.  It  appears  proper  also  to  depreciate 
it  in  an  estimate  of  the  cost  of  reproduction  new  less  deprecia- 
tion. 

Working  Capital  and  Stores.  t 

[18]  Woodman  estimates  $12,124  for  stores,  apparently  tak- 
ing the  figures  from  the  company's  statement  of  this  item  under 
book  cost.  Sparrow  estimates  $15,000  as  sufficient  to  cover 
both  working  capital  and  stores.  Applicant  contends  for  $40,- 
000  for  this  item.  It  appears  that  at  the  date  of  the  audit  by 
the  Commission's  accountant  there  were  stores  on  hand  to  the 
amount  of  $9,512.  The  average  monthly  expenses  approximate 
$10,000.  Passenger  fares  are  collected  in  advance.  The  pay- 
ment of  outgoing  freight  charges  is  apparently  delayed  consider- 
ably. Under  all  the  circumstances,  we  believe  that  $20,000  is 
an  ample  amount  to  allow  for  working  capital  and  stores  in  this 
case. 

Considering  the  appraisals  by  Sparrow  and  Woodman,  we 
are  convinced  that  the  road  could  be  reproduced  for  the  amount 
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estimated  by  Sparrow,  with  the  additions  herein  indicated  on 
land,  shop  machinery,  and  working  capital  and  stores;  that  is, 
for  $894,500,  cost  of  reproduction  new,  and  for  $802,000,  cost 
of  reproduction  new  less  depreciation  to  present  condition. 

V.  Present  Value. 

[19]  Smyth  v.  Ames,  169  TJ.  S.  546,  42  L.  ed.  849,  18  Sup. 
Ct.  Rep.  418,  prescribes  matters  to  be  considered  in  determining 
present  value.  In  the  case  before  us  the  par  value  of  the  stock 
issued  amounts  to  $414,700,  and  there  are  no  bonds  issued,  but 
unfunded  debt  of  $246,191.48,  making  the  total  capital  liabilities 
and  indebtedness  $660,891.48.  The  market  value  of  the  stock 
is  not  in  evidence,  as  the  stock  appears  to  be  owned  almost  entire- 
ly by  the  president  of  the  company,  and  not  on  the  market  We 
have  found  that  the  original  cost,  together  with  the  additions 
and  betterments,  material  and  stores  on  hand,  does  not  exceed  a 
total  investment  of  $740,000  at  June  30,  1914.  We  have  found 
that  the  property  of  the  applicant  devoted  to  public  use  can  be 
reproduced  new  for  $894,500,  and  in  its  present  condition  for 
$802,000,  including  the  present  value  of  the  land,  as  determined 
separately.  Applicant  contends  for  a  total  valuation  of  $1,194,- 
182,  with  $905,871  assigned  to  intrastate  business.  This  argu- 
ment is  based  on  Woodman's  estimate  of  the  cost  of  reproduction 
new,  to  which  various  sums  have  been  added. 

As  we  are  determining  present  value,  the  present  condition 
of  the  property  must  of  necessity  be  considered,  and  not  merely 
an  estimate  of  reproducing  new  a  property  which  might  in  time 
depreciate  to  the  present  condition.  There  appears  no  question 
that  parts  of  the  property  have  appreciated  in  value,  such  parts 
as  land  and  solidification  of  the  roadbed.  On  the  other  hand, 
all  other  parts  of  the  property  have  been  depreciating  since  ac- 
quirement, even  on  the  assumption  that  the  property  has  been 
adequately  and  properly  maintained.  A  substantial  allowance 
must  be  made  for  the  actial  depreciation,  which  makes  an  old 
road  of  less  value  than  a  new  one,  as  clearly  stated  in  r^ard 
to  a  water  plant  in  the  case  of  Knoxville  v.  Enoxville  Water  Co. 
212  U.  S.  1,  53  L.  ed.  371,  29  Sup.  Ct.  Rep.  148,  where  the 
court,  among  other  things,  said  [1.  c.  13] :     "It  was  urgently 

contended  that,  in  fixing  upon  the  value  of  the  plant  upon  which 
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the  company  was  entitled  to  earn  a  reasonable  return,  the 
amounts  of  complete  and  incomplete  depreciation  should  be 
added  to  the  present  value  of  the  surviving  parts.  The  court 
refused  to  approve  this  method,  and  we  think  properly  refused 
A  water  plant,  with  all  its  additions,  begina  to  depreciate  in  value 
from  the  moment  of  its  use." 

While  it  is  true  under  the  uniform  system  of  accounting  pre- 
scribed by  the  Interstate  Commerce  Commission  that  certain 
renewals,  such  as  replacement  of  ties,  are  charged  as  mainte- 
nance, and  not  to  a  depreciation  reserve,  and  this  tends  to  main- 
tain the  integrity  of  the  investment,  yet  this  cannot  alter  the 
depreciation  due  to  age,  wear,  and  tear  of  operation  and  the 
effect  of  the  elements  on  property  in  use,  as  found  by  examina- 
tion to  be  in  a  depreciated  condition.  Consequently,  we  give 
considerable  weight  to  estimates  of  cost  of  reproduction  new 
less  depreciation  in  attempting  to  arrive  at  present  value,  which 
appears  to  be  the  view  of  the  highest  authority  in  the  Minnesota 
Rate  Cases  (Simpson  v.  Shepard)  230  U.  S.  852,  67  L.  ed.  1511, 
48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Eep.  729,  Ann.  Cas.  1916A, 
18,  where  the  Supreme  Court  said  [1.  c;  457] :  **We  cannot 
approve  this  disposition  of  the  matter  of  depreciation.  It  appears 
that  the  master  allowed,  in  the  cost  of  reproduction,  the  sum  of 
$1,613,612  .for  adaptation  and  solidification  of  roadbed,  this 
being  included  in  the  item  of  grading  and  being  the  estimate  of 
the  engineer  of  the  State  Commission  of  the  proper  amount  to 
be  allowed.  It  is  also  to  be  noted  that  the  depreciation  in  question 
is  not  that  which  has  been  overcome  by  repairs  and  replacements, 
but  is  the  actual  existing  depreciation  in  the  plant  as  compared 
with  the  new  one.  It  would  seem  to  be  inevitable  that  in  many 
parts  of  the  plant  there  should  be  such  depreciation,  as,  for  exam- 
ple, in  old  structures  and  equipment  remaining  on  hand.  And 
when  an  estimate  of  value  is  made  on  the  basis  of  reproduction 
new,  the  extent  of  existing  depreciation  should  be  shown  and 
deducted." 

[20]  Applicant's  counsel  contends  for  the  allowance  of  separate 
and  distinct  items  of  "reproduction  value."  These  are  the  items 
we  have  considered  under  estimates  of  the  cost  of  reproduction, 
and  we  will  not  attempt  to  fix  separate  values  for  the  different 
items  entering  into  such  estimates,  or  of  the  different  elements 
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of  value  aeparately,  but  will  consider  the  property  as  a  whole, 
taking  into  account  the  fact  that  the  applicant  road  is  in  success- 
ful operation  as  a  going  concern  in  fixing  the  value  of  appli* 
cant's  property.  (Cedar  Rapids  Gaslight  Co.  v.  Cedar  Bapids, 
223  U.  S.  655,  56  L.  ed.  594,  32  Sup.  Ct.  Rep.  389.)  We  think 
the  rule  is  correctly  stated  in  the  case  of  Appleton  Waterworks 
Co.  V.  Railroad  Commission,  154  Wis.  121,  47  L.RA.(N.S.)  770, 
142  K  W.  476,  Ann.  Cas.  1915B,  1160,  where  the  question  of  a 
separate  item  for  going  value  was  under  consideration,  where  the 
court  said  [1.  c.  148] :  ^The  value  of  the  plant  and  business  is  an 
indivisible  gross  amount.  It  is  not  obtained  by  adding  up  a 
number  of  separate  items,  but  by  taking  a  comprehensive  view 
of  each  and  all  of  the  elements  of  the  property,  tangible  and  intan- 
gible, including  property  rights,  aod  considering  them  all,  not  as 
separate  things,  but  as  inseparable  parts  of  one  harmonious  entity, 
and  exercising  the  judgment  as  to  the  value  of  that  entity." 

Consideraticm  of  all  the  evidence  and  of  all  the  elements  of 
value  is  essential  to  a  determination  of  a  just  and  equitable  valu- 
ation of  a  property  as  an  harmonious  entity.  Upon  full  and 
careful  consideration  of  all  the  evidence  introduced  in  this  case, 
the  Commission  finds  as  a  fact  that  the  fair  present  value  for 
determining  reasonable  and  just  rates  in  this  case  of  the  property 
and  business  of  defendant  used  and  useful  for  supplying  tran^ 
portation  of  persons  and  property  to  the  public  in  the  counties  of 
Wayne  and  Reynolds,  state  of  Missouri,  considering  such  prop- 
erty as  a  going  concern,  and  taking  into  account  the  fact  that  the 
railroad  is  in  successful  operation,  and  considering  all  elements  of 
value,  tangible  and  intangible,  of  the  property  as  used  in  the 
service  of  the  public,  is  the  sum  of  $823,000  at  the  date  June  30, 
1914,  which  sum  is  hereby  fixed  and  determined  by  the  Commis- 
sion as  the  fair  present  value  of  all  of  said  property  and  business 
as  of  said  date  and  for  the  said  purpose  of  determining  reasonable 
and  just  rates  in  this  case. 

[21]  Part  of  the  value  of  the  property  as  a  whole  is  devoted  to 
interstate  and  part  to  intrastate  service,  part  to  passenger  service 
and  part  to  freight  service,  carload  and  less  than  carload;  it  is 
therefore  necessary  to  make  a  reasonable  assignment  of  the  prop- 
erty devoted  to  the  several  services,  and  this  will  be  considered 
after  considering  the  apportionment  of  revenues  and  expenses,  as 
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the  basis  of  apportioning  the  property  is  largely  dependent  upon 
the  bases  used  in  apportioning  the  expenses. 

VI.  Revenv£8  and  Expenses* 

Voluminous  and  comprehensive  data  as  to  revenues  and  ex- 
penses of  applicant  company  were  presented  in  evidence  by  Mr. 
J.  M.  McShane,  chief  accountant  of  the  Commissioh^  and  Mr. 
J.  A.  Fremon,  general  auditor  of  the  Missouri  Southern  Kailroad 
Company.  McShane's  report  shows  in  detail  the  revenues  and  ex- 
penses for  the  fiscal  years  1908  to  1913,  inclusive,  as  taken  di« 
rectly  from  the  annual  reports  of  the  applicant,  and  for  the  year 
1914  as  analyzed  and  corrected.  The  following  table  shows  a 
summary  of  the  total  revenues,  expenses,  and  net  income,  ab- 
stracted from  McShane's  exhibit: 


Year 

Total  revenue 

Grand 

Total 

Ott^erdeduc- 

«iKliD8r  Jane 

from  transpor- 

total 

tlonafrom 

Net  Income. 

80 

tation. 

revenue. 

income. 

1908 

$  98,597 

$  98,756 

$  80,891 

$5,782 

$10,786 

1909 

101,917 

103,086 

76,549 

2,747 

22,516 

1910 

172,001 
168,643 

174,648 

82,105 

7,794 

83,579 

1911 

171,177 

87,686 

8,994 

72.855 

1912 

155,436 

157,520 

73,381 

19,801 

61,738 

1913 

183,177 

184,730 

89,132 

21,520 

70,813 

1914 

171,738 

174,069 

101,881 

27,915 

41,069 

[22]  As  interest  on  unfunded  debt  is  part  of  the  return, 
rather  than  an  operating  expense,  we  have  corrected  the  net 
income  shown  by  McShane  by  adding  to  it  the  interest  items 
for  the  years  1912,  1913,  and  1914,  which  will  increase  the  net 
income  for  1912  to  $74,689,  for  1913  to  $84,397,  and  for  1914  to 
$55,775.  Considering  the  result  of  operations  for  the  years 
1908  to  1914,  it  appears  that  the  net  income  for  the  years  1908 
and  1909  was  comparatively  small,  but  increased  suddenly  in 
1910,  and  for  the  years  1910  to  1913  fell  between  $70,000  and 
$85,000,  but  in  the  year  1914  dropped  back  to  $55,775,  and  from 
other  evidence  the  business  in  1914  had  increased. 

McShane  and  Fremon  each  presented  analyses  of  the  profit 
and  loss  account  for  the  year  ending  June  30,  1914,  showing  the 
revenues  and  expenses  in  detail,  and  for  convenience  of  com- 
parison we  have  placed  the  figures  obtained  by  them  as  to  revenues 
and  expenses  in  parallel  columns  in  the  following  table:      ^ 
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Revenues  and  Expenses  of  the  Missouri  Southern  Railroad  CoBopany  as  Re- 
ported Separately  by  McShane  and  Fremon  for  the  Year  Ending  June 
30,  1914. 


Revenues. 

Freight  revenue 

Passenger  revenue 

Mail  revenue 

Switching  revenue ......... 

Excess  baggage  revenue  . . . 

Car  service  revenue 

Telephone  service  revenue. 

Storage  freight  revenue 

Sund^  revenue 


McShane' 8 
audit. 


$153,071.60    $153,070.86 


13,161.24 

2,613.81 

1,928.00 

63.68 

090.00 

954.09 

174.a5 

212.34 


Fremon'8 
audit. 


13,161.24 

2,613.84 

1,928.00 

63.63 

979.00 

981.22 

167.26 

208.00 


Total  revenues $174,068.71    $174,068.26 


Expenses. 
Maintenance  of  way  and  structures. 

Maintenance  of  equipment 

Traffic : 

Transportation 

G^eneral  expenses 

Taxes 

Hire  of  e()uipment 

Depreciation 

Rental  of  right  of  way 


34,876.20 
13,701.88 
598.23 
37,700.48 
15,004.61 
3,203.62 
12,978.34 


115.00 


41,061.80 

13,701.88 

598.23 

87,591.78 

15,228.95 

3,225.83 

12,978.34 

14,715.83 

115.00 


Total  expenses $118,178.36'  $139,207.64 


There  appears  only  46  cents  difference  in  the  total  gross  reve- 
nue for  the  year  ending  June  30,  1914,  Fremon  showing  total 
gross  revenues  amounting  to  $174,068.25,  leaving  no  question  as 
to  the  accuracy  of  this  account.  Comparison  of  the  operating 
expenses,  however,  discloses  several  differences  between  Mc- 
Shane's  audit  and  Fremon's  audit,  the  most  important  of  which 
are  as  to  the  expense  accounts,  "maintenance  of  way  and  struc- 
tures'' and  "depreciation/' 

[23^]  The  books  show  that  for  the  year  ending  June  30, 
1914,  $55,068.27  was  expended  for  maintenance  of  way  and 
structures,  which  was  largely  in  excess  of  the  amounts  expended 
on  this  account  in  previous  years,  due  almost  entirely  to  the 
excess  renewals  with  accompanying  labor  cost.  Consequently, 
both  McShane  and  Fremon  adjusted  this  account,  McShane  by 
deducting  $20,301.77  as  "deferred  maintenance  of  way  and 
structures  erroneously  charged  to  operating  expenses  during  the 
period  July  1  to  December  31,  1913;  ties  $12,979.42;  labor 
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applying  ties  $7,322.35,  totaling  $20,301.77,"  and  by  adding 
$109.70  part  of  superintendence  erroneously  charged  to  general 
expenses,  leaving  this  account  as  corrected,  $34,876.20;  whereas, 
Fremon  corrected  this  account  to  $41,051.80,  by  deducting  $14,- 
016.47  for  his  estimate  of  excess  ties  and  placing.  We  have  gone 
carefully  over  the  details  of  this  adjustment  as  made  by  McShane 
and  by  Fremon,  considering  the  arguments  of  counsel  for  the  ap- 
plicant and  counsel  for  the  Commission,  which  are  in  consider- 
able detail,  and  have  reached  the  conclusion  that  McShane's 
adjustment  is  more  nearly  correct  than  Fremon's.  We  are  con- 
firmed in  this  opinion  by  the  following  table  showing  the  varia- 
tions of  the  account  "maintenance  of  way  and  structures"  for  the 

fiscal  years  1908  to  1914: 
P.U.R.1916a 
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Considering  the  above  table,  we  note  that  the  average  of 
the  seven  years'  expenditures  for  maintenance  of  way  and  struc- 
tures is  $32,102,  for  the  year  1913,  $32,966,  and  the  adjusted 
amount  for  1914  found  by  McShane  was  $34,876,  which,  as 
stated,  checks  the  adjustment  for  deferred  maintenance  as  made 
by  McShane. 

[24]  Fremon's  audit  contains  an  item,  "depreciation"  $14,- 
715.83,  which  does  not  represent  an  actual  expenditure,  but  an 
estimate  of  accrued  depreciation,  and  should  be  considered  in 
connection  with  an  allowance  for  depreciation  reserve.  Mo- 
Shane's  audit  shows  that  no  such  expenditure  was  made. 

Considering  the  above  corrections  and  some  other  minor  ad- 
justments, we  find  that  the  expenses  for  the  year  ending  June 
30,  1914,  amounted  to  $118,178.36  as  reported  by  McShane, 
instead  of  $139,207.64  as  reported  by  Fremon. 

[25]  Witness  J.  A.  Fremon,  general  auditor  of  the  Missouri 
Southern  Railroad,  presented  in  his  exhibit  No.  1  an  elaborate 
and  minutely  detailed  analysis  of  the  revenues  and  expenses  for 
the  year  ending  June  30,  1914,  which  is  the  only  evidence  as- 
signing value,  revenues,  and  expenses  to  intrastate  and  interstate 
passenger,  less  than  carload  and  carload  freight  services  of  appli- 
cant. We  have  examined  and  considered  this  evidence  with  great 
interest  and  in  detail,  and  it  appears  to  constitute  a  practical 
and  reasonable  formula  or  method  for  segregating  values,  servi- 
oes,  and  expenses  for  the  several  -services  applicable  directly  to 
the  accounts  of  this  carrier,  as  kept  in  accordance  with  the 
uniform  system  of  accounting  prescribed  by  the  Interstate  Com- 
merce Commission,  though  such  separations  of  value,  services, 
and  expenses  are  necessarily  arbitrary,  and  there  is  danger  of 
assuming  relations  which  may  not  in  fact  exist,  owing  to  the 
intermingling  of  traffic,  the  use  of  property  in  common,  and  the 
incurring  of  expenses  for  all  services  in  common.  The  space 
necessary  prevents  our  stating  in  detail  the  twenty-nine  pages 
of  figures  and  explanations  in  Fremon's  exhibit  No.  1,  and  we* 
must  content  ourselves  with  the  following  more  brief  and  inade- 
quate ^tement  In  Fremon's  formula  the  revenues  are  located 
almost  entirely  direct  to  the  several  services  performed  as  shown 
in  the  following  table,  together  with  the  note  of  explanation 
attached : 
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Revenue  as  Shown  by  the  Missouri  Southern  Railroad  Company  for  the  Tear 
Ending  June  30,  1914,  and  Apportioned  by  It  to  the  Several  Services. 

Total. 

Intrastate. 

Interstate. 

Pflssencrer  revenue 

$  13,161.24 

63.83 

2,613.84 

$  13,161.24 

63.83 

2,613.84 

KxcpflR  Dai?i?ftii?e  revenue 

IVf All    rpvemift                       -.    --.- 

Total  passenger  service  revenue. . . 
traffic 

$  15,838.91 

$  17,961.42 
167.26 

$  15,838.91 

$  16,845.05 
167.26 

$  1,116.37 

Storage  from  lees  than  carload  traffic 

Total  less  than  carload  freight  serv- 
ice revenue 

$  18,128.68 

$136,009.44 

1,928.00 

979.00 

$  17,012.31 

$  81,251.17 
1,804.00 

$  1,116.37 

Freight  revenue  from  carload  traffic. 
Switching  revenue 

$54,768.27 
124.00 

Car  service  revenue 

748.00;            231.00 

Total  carload  freight  service  revenue 
Telenhone  service  revenue 

$138,916.44 

$       981.22 

$         50.00 
153.00 

$  83,803.17 

$       981.22 

$         50.00 
153.00 

$55,113.27 

Rents  of  buildings  and  other  property 
Miscellaneous  revenue 

$       203.00 

$       203.00 

Note. — 

Assignment  of  revenue  was  made  as  follows: 

Freight  revenues,  less  than  carload  and  carload,  switching 
revenues,  and  car-service  revenue  were  located  direct  to*  intra- 
state and  interstate  as  actually  received;  all  passenger  revenue 
and  excess  ba^age  revenue  were  considered  intrastate,  as  no  in- 
terline tickets  are  honored;  mail  revenue  was  considered  intra- 
state, as  responsibility  ceases  off  company's  line,  and  storage 
from  less  than  carload  traflSc,  telephone,  revenue,  rents,  and 
miscellaneous  revenues  are  considered  intrastate. 

[26]  The  operating  expenses  are  assigned,  first,  to  passenger, 
less  than  carload  freight,  carload  freight,  and  telephone  service 
by  applying  twelve  bases  of  apportionment  to  the  subaccounts 
'under  each  general  account  of  the  Interstate  Commerce  Com- 
mission classification.  Next,  the  expenses  so  assigned  are  sepa- 
rated between  interstate  and  intrastate  on  %asis  W,"  that  is,  the 
net  ton  mile  basis.  The  twdve  bases  of  apportionment  used  by 
Fremon  were  by  him  lettered  as  A,  B,  C,  D,  F,  H,  J,  K,  P,  S,  f, 
and  W. 
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Basis  *^A^'  is  explained  by  Fremon  as  follows: 

**6ros8  tons  carried  1  mile. 

'The  tsLOtors  determined  by  the  following  calculations  are  used 
to  apportion  all  expenditures  the  service  for  which  is  measured 
by  the  gross  weight  carried. 

"Gross  weight  carried  in  passenger  service: 

"The  company  owns  and  uses  two  passenger  coaches.  The 
average  wei^t  of  same,  equipped  with  seats,  stoves,  and  other 
necessary  furniture,  is  66,620  pounds.  During  the  year  passen- 
ger coaches  were  hauled  a  total  distance  of  39,312  miles,  which  is 
equivalent  to  carrying  1  ton  a  distance  of  (miles)  1,098,267. 

"The  company  owns  and  uses  one  baggage  car.  The  actual 
light  weight  of  same  is  34,500  pounds.  During  the  yeardt  was 
hauled  a  total  distance  of  19,332  miles,  which  is  equivalent  to 
carrying  1  ton  a  distance  of  (miles)  338,477. 

"During  the  year  29,783  passengers  were  carried  a  total  dis- 
tance equal  to  one  passenger  being  carried  654,679  miles.  The 
average  weight  per  passenger,  including  baggage,  is  estimated  at 
200  pounds,  therefore  the  actual  weight  of  the  passengers  carried, 
with  their  baggage,  is  equivalent  to  carrying  1  ton  a  distance  of 
(miles)  65,458.      ^ 

'Estimated  weight  of  mail  carried  for  the  year  is  equivalent 
to  carrying  1  ton  a  distance  of  (miles)  5,685. 

'Tilaking  total  gross  tons  carried  1  mile  in  passenger  service 
1,497,887,  or  12.33  per  cent  of  the  total  gross  weight  carried. 

"Gross  weight  carried  in  less  than  carload  freight  service: 

"The  average  light  weight  box  cars,  determined  by  taking 
the  actual  marked  weights  for  eight  months,  is  35,569  pounds. 
Box  cars  containing  less  than  carload  freight  were  hauled  during 
the  year  a  total  distance  of  30,966  miles,  which  is  equivalent  to 
hauling  1  ton  a  distance  of  (miles)  550,715. 

"The  actual  weight  of  less  than  carload  freight  carried  was 
equivalent  to  carrying  1  ton  a  distance  of  (miles)  154,656. 

'Ttfaking  total  gross  tons  carried  1  mile  in  less  than  carload 
freight  service  705,371,  or  5.80  per  cent  of  the  total  gross  weight, 
carried. 

"Gross  weight  carried  in  carload  freight  service : 

*frhe  average  light  weight  of  all  freight  cars  handled,  deter- 
mined by  taking  the  actual  marked  weights  for  eight  months,  is 
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33,622  ^pounds.  Cars  containing  carload  freight  or  being  moved 
empty  for  the  purpose  of  being  loaded  with  carload  freight  were 
hauled  a  total  distance  304,442  miles,  which  is  equivalent  to 
hauling  1  ton  a  distance  of  (miles)  5,117,974. 

"The  actual  weight  of  carload  freight  carried  was  equivalent 
to  carrying  1  ton  a  distance  of  (miles)  4,830,794. 

"Making  total  gross  tons  carried  1  mile  in  carload  freight 
service  9,948,768,  or  81.87  per  cent  of  total  gross  weight  car- 
ried." 

"Basis  TB'  is  the  number  of  transactions  handled, — shipments 
and  passengers  and  commercial  telephone  messages. 

^TBasis  *C'  is  the  division  of  trainmen's  time  located  directly 
on  estimated  daily  average  time  employed  in  each  service. 

"Basis  'D,'  station  employees'  time  is  apportioned,  one  eighth 
to  passenger  service;  balance  distributed  in  proportion  to  the 
number  of  LCL  freight  shipments,  CL  freight  shipments,  and 
telephone  messages  handled  as  shown  by  Basis  ^B.' 

"Basis  T,'  injuries  to  persons,  is  considered  transportation 
expense;  injuries  to  passengers  are  located  direct  to  passenger 
service,  and  injuries  to  .employees,  divided  first,  in  proportion 
to  mileage  of  freight  trains  and  mixed  trains,  freight  trains  to 
carload  service  and  mixed  trains  divided  between  passenger 
LCL  and  CL  freight  on  the  basis  of  mileage  of  passenger  cars, 
LCL  freight  cars  and  CL  freight  cars. 

"Basis  ^H'  is  the  assignment  of  telephone  line  repairs. 

"Basis  'P  used  for  assignment  of  buildings,  fixtures,  and 
grounds. 

*TBasis  *K'  is  used  for  the  assignment  of  damages  to  property 
and  damages  to  live  stock. 

*^asis  T'  is  used  for  the  assignment  of  superintendence, 
general  expenses,  and  taxes,  apportioning  them  as  overhead  char- 
ges in  proportion  to  the  other  items  in  several  primary  accounts. 

*^asis  'S'  sets  out  the  train  miles  and  car  miles  used  in 
some  other  bases. 

"Basis  'T,'  traffic  expenses,  are  apportioned  one  quarter 
direct  to  passenger  service,  and  the  balance  apportioned  between 
freight  service  in  proportion  to  the  number  of  tons  of  efudi  class 
handled. 
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'^asis  ^'  is  founded  on  the  net-ton  miles;  that  is,  the  net 
tons  carried  1  mile,  and  is  as  follows: 

^'Less  than  carload  freight: 

"Intrastate  traffic  146,234,  94.56  per  cent  of  total  LOL 
freight 

"Interstate  traffic  4,422,  5.46  per  c^it  of  total  LCL  freight. 

"Carload  freight: 

"Intrastate  traffic  3,398,618,  70.36  per  cent  of  total  CL 
freight 

"Interstate  traffic  1,432,276,  29.64  per  cent  of  total  CL 
freight^' 

Two  facts  peculiar  to  this  road  are  that  it  operates  no  trains 
for  passenger  service  only,  passengers  being  carried  in  passenger 
coaches  in  mixed  trains  with  a  regular  schedule  of  one  round  trip 
daily,  out  in  the  morning  and  back  in  the  afternoon,  and  that  it 
operates  a  telephone  system  partly  for  its  own  despatching  and 
partly  for  public  exchange  service.  The  parts  of  Fremon's 
formula  used  in  assigning  the  expenses  to  the  telephone  service 
would  not  be  generally  applicable,  as  most  railroads  do  not  oper- 
ate telephone  exchanges,  and,  as  passengers  are  carried  on  mixed 
trains  only,  the  gross  ton  mile  basis  of  assignment  is  particularly 
apropos. 

The  fundamental  basis  used  by  Fremon  is  the  assignment  of 
expenses  in  proportion  to  the  gross  ton  miles  of  each  service — 
passenger,  less  than  carload  and  carload  freight — assiuning  the 
average  weight  of  a  passenger  and  his  ba^age  at  200  pounds, 
and  calculating  from  the  carrier's  records  the  gross-ton  miles 
for  the  two  general  classes  of  freight — carload  and  less  than  car- 
load— that  is>  his  basis  "A,"  which  results  in  the  following 
figures  for  gross-ton  miles  and  percentages  of  the  .total  gross-ton 
miles  of  freight  and  passenger  service. 

Kesultfl  of  Basis  "A." 


GroBS-ton 
miles 


Percentage  of 
total  gross- 
ton  miles. 


Passenger  service 

Less  than  carload  service. 
Carload  service 


1,497,837 

705,371 

9,948,768 


12.33 

5.80 

81.87 


Total  freight  and  passenger  service 12,151,976 


100. 
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Assignment  between  intrastate  and  interstate  is  made  by  as- 
signing all  passenger  service  to  intrastate,  as  no  separation  of 
passengers  was  possible,  there  being  no  joint  passenger  tickets 
sold,  and  all  passenger,  baggage,  and  mail  revenue  having  been 
assigned  to  intrastate  service.  Further,  this  line  was  entirely 
within  the  state,  and  no  passengers  were  charged  interstate 
fares.  Some  passengers  doubtless  were  interstate  passengers,  but 
the  number  of  such  passengers  must  have  been  comparatively 
small  and  no  excess  cost  of  intrastate  service  results  from  the 
formula,  so  under  the  peculiar  facts  in  this  case  no  other  basis 
of  assignment  of  passenger  service  between  interstate  and  intra- 
state business  appears  possible. 

Basis  *W'  is  used  to  assign  the  expenses  of  carload  and  less 
than  carload  freight  between  intrastate  and  interstate  service, 
resulting  as  follows: 

Basis  '*W." 


Intrastate. 

Interstate. 

Net-ton 
miles 

Per- 
0  ntage 

Net-ton 
miles. 

Pep. 
centage 

Less  than  carload  service 
Carload  service 

146,234 
3,398,518 

94.65 
70.36 

4,422 
1,432,276 

5.45 
29.64 

Combining  bases  "A''  and  "W^  a  gross-ton  mile  basis  for  as- 
signment  of  expenses  to  interstate  and  intrastate  passenger  and 
freight  service,  carload  and  less  than  carload,  appears  ms  fel- 
lows: 

Gross-Ton  Mile  Basis. 


Intrastate. 

Interstate 

Gross-ton 
miles 

Per  cent  of 
total  gross- 
ton  miles. 

Gross-ton 
miles. 

Per  cent  of 
total  gross- 
ton  miles. 

Passenger  service 

Less  than  carload  service 
Carload  service 

1,497,837 

666,928 

6,999,953 

12.33 

5.49 

57.60 

38,443 
2,948,815 

0.31 
24  27 

Total     passenger     and 
freight  service 

Total  gross-ton  miles,  int 

9,164,718 
erstate  and 

75.42 
intrastate  .. 

2,987,258 
12,151,976 

24.68 
100 

P.U.R.1916C. 
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Fremon  used  basis  "A^'  and  basis  *W  separately,  but  where 
basis  "A"  is  first  applied  and  then  basis  "W*  to  separate  inter- 
state and  intrastate,  the  same  result  would  be  obtained  by  using 
the  above  gross-ton  mile  basis  in  which  "A''  and  "W  are  com- 
bined. It  is  essential  to  note  that,  using  basis  "W^^  for  separa- 
tion between  interstate  and  intrastate  freight,  no  excess  cost  for 
either  is  assumed  or  claimed;  on  the  contrary,  the  oost  per  net 
ton  mile  of  less  than  carload  freight  is  the  same  irrespective  of 
whether  the  freight  is  moving  intrastate  or  interstate,  and  simi- 
larly for  carload  freight.  This  is  truly  a  refreshing  doctrine  in 
evidence  on  behalf  of  a  carrier,  and  appears  to  be  in  accordance 
with  the  facts  and  the  basis  of  use  announced  in  the  Minnesota 
Eate  Cases  (Simpson  v.  Shepard)  230  U.  S.  352,  1.  c.  461,  57 
JL  ed.  1511,  1566;  48  L.E.A(lSr.S.)  1151,  33  Sup.  Ct.  Eep. 
729,  Ann.  Cas.  1916A,  18 :  ^^hen  rates  are  in  controversy,  it 
would  seem  to  be  necessary  to  find  a  basis  for  a  division  of  the 
total  value  of  the  property  independently  of  revenue,  and  this 
must  be  found  in  the  use  that  is  made  of  the  property;  that  is, 
there  should  be  assigned  to  each  business  that  proportion  of  the 
total  value  of  the  property  which  will  correspond  to  the  extent 
of  its  employment  in  that  business.  It  is  said  that  this  is  ex- 
tremely difficult;  in  particular,  because  of  the  necessity  for  mak- 
ing a  division  between  the  passenger  and  freight  business  and  the 
obvious  lack  of  correspondence  between  ton  miles  and  passenger 
miles.  It  does  not  appear,  however,  that  these  are  the  only  units 
available  for  such  a  division;  and  it  would  seem  that,  after 
assigning  to  the  passenger  and  freight  departments,  respectively, 
the  property  exclusively  used  in  each,  comparable  use  units  might 
be  found  which  would  afford  the  basis  for  a  reasonable  division 
with  respect  to  property  used  ih  common.  It  is  suggested  that 
other  methods  of  calculation  would  be  equally  unfavorable  to 
the  state  rates,  but  this  we  cannot  assume.'' 

Fremon  applied  his  formula  to  his  statement  of  operating  ex- 
penses which  total  $139,207.64,  and  in  accordance  with  his 
twelve  bases  assigned  $18,251.19  operating  expenses  to  passen- 
ger service,  $11,635.09  to  less  than  carload  freight,  $108,546.46 
to  carload  freight,  and  $774.90  to  telephone  service.  Using 
basis  "\V,"  he  apportioned  the  cost  of  service  to  intrastate  service 
and  interstate  service,  as  shown  in  the  following  table: 
P.U.R.1916C. 
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Fremon's  Apportionment  of  Cost  of  Service  to  Intrastate  Service  and  Inter- 
state Service. 


Total 
cost. 

Intrastate  Service. 

Interstate  service. 

Percent. 

Cost. 

Per  cent.  1     Service. 

Passenger  service. 
Less  than  carload 

freight  service . . 
Carload       freight 

service 

$  18,251.19 

11,635.09 

108,646.46 
774.90 

100.00 

94.55 

70.36 
100.00 

'$  18,251.19 

11,000.98 

76,373.29 
774.90 

5.45       $     634.11 
29.64  i       32,173.17 

Telephone  service. 

Total 

$139,207.64 

$106,400.36 

j     $32,807.28 

But  we  have  found  that  the  operating  expenses  actually 
amounted  to  $118,178.36,  instead  of  $139,207.64,  as  used  by 
Premon  to  assign  to  the  several  services  as  noted  above.  It  be- 
comes necessary  to  apply  Fremon's  bases  to  assign  the  correct 
operating  expenses  to  the  several  services.  This  has  been  done 
by  using  all  of  the  details  of  Fremon's  assignment,  except  in  the 
primary  account  "maintenance  of  way  and  structures^'  and  in  his 
estimate  of  depreciation,  the  latter  of  which  is  not  considered  an 
actual  expenditure,  and  the  former  being  adjusted  to  the  value 
obtained  by  McShane,  instead  of  that  by  Fremon's  adjustment, 
and  the  results  of  the  assignment  of  operating  expenses  to  the 
several  classes  of  service,  interstate  and  intrastate,  appear  in  the 
following  table: 

Assignment  of  Correct  Opiating  Expenses  of  the  Missouri  Southern  Rail- 
road fgr  the  Year  Ending  June  30,  1914,  Using  Fremon's  Formula. 
Apportionment  between  ptiasenger,  freight  and  telephone  service. 


Operating  Expenses. 


Maintenance  of  way  and  structures 

Maintenance  of  equipment 

Traffic  expenses 

Transportation  expenses 

Genera]  expenses 

Total 

Hire  of  equipment 

Taxes 

Rental,  rlgbt  of  way 

Total 

P.U.R.1916C. 


Total. 


$  34.766.50 

18.701.88 

598.28 

87.591.78 

15.228.96 


tl01,887.34 

12.978.84 

8,225.88 

115.00 


$118,206.51 


Passensrer 
service. 


$  4.342.25 

8.114.83 

149.56 

5.07(.84 

2.205.15 


tl4.887.68 


467.10 
14.16 


$15,868.91 


L.O.L 

freight 
service. 


$  2.189.18 

778.82 

20.52 

6.452.82 

1.484.57 


$  9.825.41 

288.90 

803.88 

6.67 


$10,424.86 


Carload 

freight 
service. 


$28,080.04 

9,808.78 

428.16 

26,797.18 

11.511.56 


Tde- 
phone 
seifhMb 


$76,625.66 

12.689.44 

2,438.40 

94.16 


$91,847.66 


$206.0$ 


266.M 
77.67 


$648.64 


16.45 


$666.0$ 


Digitized  by 


Google 


RE  RATES  MISSOURI  S.  R   CO.  661 

Apportionment  of  Cost  of  Service  to  Intrastate  and  Interstate  Senrioe. 


Total 
cost. 

Intrastate  Service. 

Interstate  Service. 

Per  cent 

Cost. 

Per  cent 

Cost. 

Passenger  Service. 

Less  than  carload 

service 

$  15,368.91 
10,424.86 

91,847.66 
566.09 

100.00 

94.66 

70.36 

100.00 

$15,368.91 

9,856.71 

64,624.01 

665.09 

5.46 
29.64 

$     668.16 

Carload  service. . . 
Telephone   service 

27,223.64 

Total 

$118,206.51 

$90,414.72 

$27,791.79 

Fremon's  application  of  his  formula  to  his  statement  of  operat- 
ing expenses  assigned  Y6.43  per  cent  to  intrastate  passenger, 
freight,  and  telephone  service,  and  23.57  per  cent  to  interstate 
freight  service.  The  ahove  table,  applying  the  same  formula  in 
detail  to  the  correct  operating  expenses,  assigns  76.49  per  cent  to 
intrastate  and  23.51  per  cent  to  interstate  business. 

The  gross-ton  mile  formula  developed  by  combining  Fremon's 
bases  "A"  and  "W  assigns  75.42  per  cent  to  intrastate  service 
and  24.58  per  cent  to  interstate,  and,  applying  this  to  the  operat- 
ing expenses  as  a  whole,  would  assign  approximately  the  same 
amounts  to  intrastate  and  interstate  service  as  the  much  more 
detailed  assignment  by  using  all  twelve  of  Fremon's  bases  as  was 
done  in  the  above  table.  The  difference  approximates  1  per  cent 
of  the  total  operating  expenses,  and  appears  within  the  limit  of 
error  in  the  calculations.  So  the  gross-ton  mile  basis  gives  prac* 
tically  the  same  results  as  Fremon's  formula  with  twelve  bases, 
and  is  of  course  much  more  simple  to  apply  and  much  less  ex- 
pensive. However,  having  before  us  the  detailed  assignment  of 
Fremon,  and  having  applied  his  formula  in  detail  to  the  correct 
normal  operating  expenses  for  the  year  ending  June  30,  1914, 
we  will  use  the  latter,  and  not  make  assignment  of  expenses 
directly  on  the  "gross-ton  mile"  basis,  though  we  have  pointed 
out  that  the  difference  in  results  is  small. 

VII.  Apportionment  of  Property  Value  and  Earning  to  Intra 
and  Inter  State  Service. 

Fremon's  formula  provides  for  apportionment  of  the  property 
P.U.R.1916C. 
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value  between  that  used  in  intrastate  and  that  used  in  interstate 
business,  locating  directly  a  few  of  the  items,  but  using  largely 
basis  "A"  and  basis  "W,^'  which  result  in  assigning  75.85  per 
cent  to  intrastate  and  24.15  per  cent  to  interstate.  The  gross- 
ton  mile  basis  assigns  75.42  per  cent  and  24.58  per  cent, 
respectively;  that  is,  almost  exactly  the  same  result  would  be 
obtained  by  applying  the  gross-ton  mile  basis  to  the  property  as 
a  whole  as  by  applying  Fremon's  more  detailed  form ;i la,  so  it 
appears  substantially  established. 

For  convenience,  separating  the  telephone  property  used  in 
exchange  service,  which  as  a  whole  in  round  numbers  appears  to 
be  worth  about  $3,000,  and  applying  the  gross-ton  mile  basis  to 
$820,000  all  other  property  value,  assigns  75.42  per'  cent,  or 
$618,444,  of  the  value  to  intrastate  and  24.58  per  cent,  or 
$201,556,  to  interstate  senice. 

The  gross-ton  mile  basis  can  be  used  to  extend  the  assignment 
of  property  values  to  classes  of  service,  and  so  applying  it  the 
following  table  results:  ♦ 

Afisignment  of   Property   Valaes   to   Intrastate  and   Interstate  Passenger, 
Freight  and  Telephone  Service. 


Intrastate. 

Interstate. 

Value  devoted  to  passenger  service 

$101,106.00 

46,018.00 

472,320.00 

Value  devoted  to  less  than  carload  service 

Value  devoted  to  carload  service 

$    2,542.00 
199,014.00 

Value  devoted  to  teleDhone  service 

$618,444.00 
3,000.00 

$201,556.00 

Total  value 

$823,000.00 

p.ujLioiea 
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Summarizing  tiie  aaaigmnent  of  rev^ues,  expenses,  and  prop- 
erty Taluesy  the  results  are  more  briefly  stated  in  tabular  form,  as 
follows: 

Miflsotiri  Southern  Railroad. 

Bummary  of  revenueB,  empengCM,  values,  assigned  to  inirastaU  and  inter' 
state  passenger^  less  than  carload,  carload  freight,  and  telephone  service, 
together  with  net  earnings  and  percentage  on  property  value  available  for 
return,  surplus,  and  contingenoies. 


Entire  line. 


Intrastate. 


Interstate. 


Passenger  and  baggage  and  mail  serv- 
ice: 

Revenne 

Cost 


Net  earnings 

Property  value 

Per  cent  net  earnings  to  property 
value 


Less  than  carload  freight : 

Revenue  

Cost 


Net  earnings 

Property  value 

Per   cent  net    earnings  to   property 
value 


Carload  freight  service : 

Revenue 

Cost 


Net  earnings 

Property  value 

Per  cent  net  earnings  to  property 
value 


Telephone  service : 

Revenue 

Cost 


Net  earnings 

Property  value 

Per  cent  net  earnings  to  property 
value,  approximately 


All  service : 
Revenue 
Cost  .... 


Net  earnings 

Property  value 

Per  cent  net  earnings  to  property 
value 


$  15,838.91 
15,368.91 


$  15,838.91 
15,368.91 


$       470.00 
101,106.00 

0.46^ 


$  18,128.68 
10,424.86 


$       470.00 
101,106.00 

0.46^ 


$  17,012.31 
9,866.71 


$    1,116.37 
568.15 


$    7,703.82 
47,560.00 

.  16.20^ 


$138,916.44 
91,847.66 


$    7,165.60 
45,018.00 

15.89^ 


$  83,803.17 
64,624.01 


$       548.22 
2,542.00 

21.67?{ 


$  55,113.27 
27,223.64 


$  47,068.79 

671,334.00 

7.01?{ 


$       981.22 
566.09 


$  19,179.16 

472,320.00 

4.06% 


$       981.22 
665.09 


$  ^7,889.63 

199,014.00 

14.01% 


$       416.13 
3,000.00 

14. 


$174,068.26 
118,206.51 


$       416.13 
3,000.00 

14. 


$117,838.61 
90,414.72 


$  56,229.64 
27,791.79 


$  55,861.74 
823,000.00 

0.79% 


$  27,423.89 
621,444.00 

4.41% 


$  28,437.86 
201,556.00 

14.11% 
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[27]  It  appears  from  the  evidence  that  applicant  in  the  year 
ending  June  30,  1914,  earned  6.79  per  cent  on  Ae  present  yalue 
of  $823,000  from  all  of  its  business;  0.46  per  cent  on  the  value 
used  in  its  passenger  business  considered  all  intrastate;  15.89 
per  cent  on  the  value  used  in  its  LCL  intrastate  freight  business; 
21.57  per  cent  on  the  value  used  in  its  LCL  interstate  freight 
business;  4.06  per  cent  on  the  value  used  in  its  CL  intrastate 
freight  business;  14.01  per  centW  the  value  used  in  its  CL 
interstate  freight  business,  the  assignment  of  revenue,  expenses, 
and  property  values  being  made  as  hereinbefore  set  out;  or  to 
state  it  very  briefly,  the  evidence  before  us  is  to  the  effect  that 
applicant  is  making  practically  no  return  on  its  intrastate  pas- 
senger business,  an  ample,  if  not  unreasonably  high,  return  on 
its  intrastate  less  than  carload  business,  and  an  inadequate  re- 
turn on  its  intrastate  carload  freight  business.  It  consequently 
becomes  necessary  to  consider  separately  the  intrastate  passenger 
business,  the  intrastate  less  than  carload  and  carload  freight 
service  in  more  detail  and  in  accordance  with  the  pro\dsions  of 
§  47  of  the  Public  Service  Commission  law  to  "determine  the 
just  and  reasonable  rates,  fares,  and  chains  to  be  thereafter 
observed  and  in  force  as  the  maximum  to  be  charged  for  the 
service  to  be  performed." 

VIIL  Passenger  Fares. 

[28,  29]  For  a  considerable  period  prior  to  July,  1913,  appli- 
cant had  in  effect  a  passenger  rate  of  3  cents  a  mile,  but  follow- 
ing the  decision  in  the  Missouri  Rate  Cases  (Knott  v.  Chicago, 
B.  &  Q.  E.  Co.)  230  U.  S.  474,  57  L.  ed.  1571,  33  Sup.  Ct  Eep. 
975,  has  been  charging  2  cents  a  mile.  The  effect  of  this  change 
of  rate  was  to  reduce  slightly  (about  3  per  cent)  the  revenue 
from  passenger  fares  from  $13,596  for  the  year  ending  June  30, 
1913,  to  $13,161  for  the  year  ending  June  30,  1914,  though 
the  revenue  for  the  last  four  months  of  1913  and  for  the  first 
four  months  of  1914  was  for  each  period  slightly  in  excess  of 
the  revenue  for  the  first  four  months  of  1913;  in  other  words, 
practically  the  same  revenue  was  received  for  practically  the 
same  passenger  (mixed)  train  service,  approximately  50  per 
cent  more  passengers  being  carried  on  the  2-cent  fare.  The 
revenue  from  passenger  fares  for  each  of  the  fiscal  years  1908  to 
P.U.R.1916C. 
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1914,  as  shown  in  the  annual  reports  of  this  carrier,  was  as  fol- 
lows: 


Year  ending  Jane  SOih. 

Revenue  from 
passenger 
fares.   * 

1908 

$10,383.00 

1909 

9,954.00 

1910 

13,222.00 
12,674.00 

1911 

1912 

11,896.00 
13,595.00 

1913 

19 14 

13,161.00 

Applying  to  the  passenger  business  of  1914  the  rate  of  2^ 
cents  a  mile  results  in  adding  $3,290  to  the  revenue  from  pas- 
senger fares  and  in  increasing  the  pei;  cent  of  net  earning  to 
present  yalue  of  this  business  to  4.71,  on  the  basis  of  the  assign- 
ments in  evidence. 

Applying  to  the  passenger  business  of  1914  the  rate  of  3  cents 
a  mile  results  in  adding  $6,580  to  the  revenue  from  passenger 
fares  and  in  increasing  the  per  cent  of  net  earning  to  present 
value  as  assigned  herein  to  approximately  7  per  cent;  applicant 
contends  for  a  4-cent  maximum  passenger  rate,  which  applied  to 
the  business  of  1914  (expenses  and  value  as  assigned  herein) 
would  double  the  revenue  from  passenger  fares  and  give  a  per 
cent  net  earning  to  present  value  of  approximately  13^  per  cent. 
We  cannot  assume,  however,  that  going  back  to  a  3-cent  rate  will 
provide  greater  passenger  revenue  than  resulted  from  that  rate 
in  the  fiscal  year  1913,  when  that  rate  was  in  effect,  for,  as  we 
have  seen,  lowering  the  rate  to  2  cents  a  mile  increased  the  pas- 
senger mileage  approximately  60  per  cent,  and  gave  very  nearly 
the  same  revenue  under  the  2-cent  rate  in  1914  as  was  obtained 
under  the  3-cent  rate  in  1913. 

The  effect  of  a  change  in  passenger  rate  upon  the  revenue  from 
passenger  fares  cannot  be  predicted  with  even  approximate  ac- 
curacy, depending  as  it  does  on  so  many  complicated  conditions, 
including  such  conditions  as  general  and  local  prosperity  or  ad- 
versity. It  is  a  serious  question  in  our  minds  as  to  whether  ap- 
plicant's passenger  business  in  itself  can  possibly  prove  fully 
remimerative  under  any  rate,  however  small  or  laige,  as  the 

P.X^.R.1916C. 


Digitized  by 


Google 


d66  MISSOURI  PUBLIC  SERVICE  COMMISSION. 

actual  total  cost  of  the  passenger  service  pemains  practically 
unchanged  hy  variations  in  the  number  of  passengers  carried, 
and  the  passenger  revenue  has  proved  to  change  only  slightly 
with  a  reduction  in  rate  from  3  cents  to  2  cents  a  mile.  The  real 
problem  confronting  applicant  is  rather  what  rate  vtIU  produce 
the  greatest  revenue.  The  question  we  have  to  decide  is  what, 
under  the  conditions,  considering  all  the  evidence,  is  the  rea- 
sonable maximum  rate  for  passenger  service.  We  are  aided  by 
and  not  unmindful  of  the  principles  recently  announced  by  the 
United  States  Supreme  Court  in  the  case  of  Norfolk  &  W.  R  Co 
V.  Conley,  236  TJ.  S.  605,  59  L.  ed.  745,  P.U.K.1915.C,  293,  35 
Sup.  Ct.  Eep.  437,  though  in  that  case  passenger  rates  alone 
were  under  consideration,  and  we  have  under  consideration  pro- 
posed changes  in  all  the  carrier's  rates.  In  that  case  the  court 
said,  1.  c.  608 : 

"1.  The  fundamental  question  presented  is  whether  the  valid- 
ity of  the  passenger  rate  can  be  determined  by  its  effect  upon  the 
passenger  business  of  the  company,  separately  considered.  What 
has  been  said  in  the  opinion  in  Northern  P.  R.  Co.  v.  North 
Dakota,  236  U.  S.  585,  59  L.  ed.  735,  L.K.A.  — ,  — ,  P.U.R. 
1915C,  277,  35  Sup.  Ct.  Rep.  429,  Ann.  Cas.  1916A,  1,  makes- 
an  extended  discussion  of  this  question  unnecessary.  It  was 
recognized  that  the  state  has  a  broad  field  for  the  exercise  of  its 
discretion  in  prescribing  reasonable  rates  for  common  carriers 
within  its  jurisdiction ;  that  it  is  not  necessary  that  there  should 
be  uniform  rates  or  the  same  percentage  of  profit  on  every  sort 
of  business ;  and  that  there  is  abundant  room  for  reasonable  clas- 
sification and  the  adaptation  of  rates  to  various  groups  of  serv- 
ices. It  was  further  held  that,  despite  this  range  of  permissible 
action,  the  state  has  no  arbitrary  power  over  rates;  that  the 
devotion  of  the  property  of  the  carrier  to  public  use  is  qualified 
by  the  condition  of  the  carrier's  undertaking  that  its  services 
are  to  be  performed  for  reasonable  reward;  and  that  the  state 
may  not  select  a  commodity,  or  class  of  traffic,  and,  instead  of 
fixing  what  may  be  deemed  to  be  reasonable  compensation  for  its 
carriage,  compel  the  carrier  to  transport  it  either  at  less  than  cost 
or  for  a  compensation  that  is  merely  nominal. 

"These  considerations  are  controlling  here.     The  passenger 
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it  has  its  separate  equipment,  its  separate  organization  and  man- 
agement, and  of  necessity  its  own  rates.  In  making  a  reasonable 
adjustment  of  the  carrier's  oharges,  the  state  is  under  no  obliga- 
tion to  secure  the  same  rate  of  return  from  each  of  the  two  prin- 
cipal departments  of  business,  passenger  and  freight;  but  the 
state  may  not  select  either  of  these  departments  for  arbitrary 
control.  Thus,  it  would  not  be  contended  that  the  state  might 
require  passengers  to  be  carried  for  nothing,  or  that  it  could 
justify  such  action  by  placing  upon  the  shippers  of  goods  the 
burden  of  excessive  charges  in  order  to  supply  an  adequate 
return  for  the  carrier's  entire  service.  And,  on  the  same  prin- 
ciple, it  would  also  appear  to  be  outside  the  field  of  reasonable 
adjustment  that  the  state  should  demand  the  carriage  of  passen- 
gers at  a  rate  so  low  that  it  would  not  defray  the  cost  of  their 
transportation,  when  the  entire  trafiSc  under  the  rate  was  con- 
sidered, or  would  provide  only  a  ncMninal  reward  in  addition  to 
cost  That  fact,  satisfactorily  proved,  would  be  sufficient  to  rebut 
the  presumption  of  reasonableness ;  and  if  in  any  case  it  could 
be  said  that  there  existed  other  criteria  by  reference  to  which  the 
rate  could  still  be  supported  as  a  reasonable  one  for  the  transpor- 
tation in  question,  it  would  be  necessary  to  cause  this  to  appear. 
Xorthem  P.  E.  Co.  v.  North  Dakota,  supra,  and  cases  there 
cited." 

In  the  case  before  us,  however,  it  is  not  a  question  of  selecting 
the  passenger  rate,  or  any  other  rate  for  arbitrary  control,  as  we 
are  considering  an  application  to  advance  practically  all  the 
maximum  rates  of  applicant  and  at  this  point  are  attempting 
to  determine  the  reasonable  maximum  passenger  rate;  we  have 
in  mind  the  principle  laid  down  in  Smyth  v.  Ames,  169  U.  S. 
546,  42  L.  ed.  849,  18  Sup.  Ct.  Rep.  418.  "On  the  other  hand, 
what  the  public  is  entitled  to  demand  is  that  no  more  be  exacted 
from  it  for  the  use  of  a  public  highway  than  the  services  rendered 
are  reasonably  worth." 

And  we  are  aided  by  the  fact  that  this  applicant,  holding  itself 
exempt  from  the  2-cent  maximum  passenger  statute  of  1907, 
voluntarily  charged  3  cents  a  mile  prior  to  July,  1913. 

The  United  Commercial  Travelers,  interveners,  represented 
by  Mr.  R.  A.  Knapp,  complained  as  to  the  quality  of  the  pas- 
senger and  freight  service,  their  theory  being  that  an  increase 
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in  passenger  rate  should  be  conditioned  on  improved  service. 
It  appears  that  the  mixed  trains  furnish  local  freight  service, 
and  consequently  at  times  fail  to  make  connections  with  the 
Iron  Mountain  at  Leeper,  possibly  due  to  the  necessity  of  "dou- 
bling the  hills"  and  to  too  much  switching  and  freight  service 
handled  by  these  mixed  trains.  Service  on  mixed  trains  appears 
to  be  the  only  passenger  service  which  applicant  can  economically 
furnish,  unless  a  light  motor  car  service  should  prove  feasible; 
the  passenger  business  available  does  not  appear  to  justify  operat- 
ing separate  passenger  trains  under  present  conditions. 

Considering  all  the  evidence,  we  find  that  the  passenger  rate 
of  2  cents  a  mile  in  effect  on  applicant's  railroad  is  unjust  and 
unreasonable  and  insufficient  to  yield  a  reasonable  return  for 
the  service  rendered,  and  our  judgment  is  that  the  reasonable 
and  just  maximum  rate  for  applicant  to  charge  is  3  cents  a  mile 
for  each  mile  or  fraction  thereof,  one-half  mile  or  over,  with  the 
condition  that  applicant  put  into  effect  the  sale  and  use  of  round- 
trip  tickets  at  a  price  10  per  cent  less  than  twice  the  one-way  fare, 
and  also  500-mile  bearer  mileage  books  at  the  rate  of  2^  cents  a 
mile,  all  under  such  rules  and  regulations  as  found  reasonable  in 
cases  492  to  605  (not  yet  reported).  We  further  find  that  the 
passenger  service  is  inadequate  and  unreasonable,  and  that  it 
should  be  improved  to  at  least  make  scheduled  connections  at 
Leeper  with  the  Iron  Mountain  &  Southern  Railroad.  We  think 
a  not  unreasonable  further  condition  is  that  the  applicant  shall 
offer  for  sale  500-mile  individual  coupons  mileage  books  at  the 
rate  not  to  exceed  2^  cents  a  mile. 

IX.  Freight  Rates. 

A  division  of  the  freight  rates  involved  in  this  complaint  into 
four  parts  will  enable  a  more  thorough  imderstanding  of  the 
revenue  derived  thereunder  and  the  effect  of  changes  in  such 
rates.  This  division  should  be:  First,  less  than  carload  class 
rates ;  second,  carload  class  rates ;  third,  carload  commodity  rates 
not  covered  by  statutory  provision ;  and  f ourtt,  caxload  commod- 
ity rates  covered  by  statutory  provision. 

Less  than  car  load  shipments  are  forwarded  at  the  first  four 
class  rates  with  very  few  exceptions,  and  from  tiie  applicant's 
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exhibit  No.  7  it  will  be  found  that  this  subdivision  comprises 
but  4.67  per  cent  of  the  total  tonnage. 

The  carload  class  rates  cover  traffic  which,  as  a  general  propo- 
sition, does  not  move  in  large  volume  between  designated  points, 
and  applicant's  exhibit  No.  7  shows  that  this  division  comprised 
but  3.25  per  cent  of  the  total  tonnage  handled. 

Both  the  foregoing  divisions  are  governed  by  the  Railroad 
and  Warehouse  Commission's  maximum  freight  schedule  No.  1, 
effective  April  1,  1904.  The  l^slative  rates  which  were  enacted 
in  1907  and  which  were  put  into  effect  by  this  line  July  16, 1913, 
while  covering  but  a  few  commodities,  comprise  the  greatest 
tonnage  handled  by  the  road  and  form  the  underlying  basis  for 
the  complaint  in  this  case,  comprising  86.92  per  cent  of  the  total 
tonnage  handled,  as  shown  by  applicant's  exhibit  No.  7.  The 
Railroad  and  Warehouse  Commission's  maximum  schedule,  as 
above  referred  to,  covered  a  number  of  commodity  rates  in  addi- 
tion to  those  superseded  by  the  legislative  acts  of  1907,  and  this 
tonnage  comprised  but  6.26  per  cent  of  the  total  handled  by  this 
company. 

[30]  The  class  rates  are  based  entirely  upon  the  first  class.  In 
the  promulgation  of  a  scheme  of  class  rates,  it  is  proper  to  ascer- 
tain a  just  first-class  rate  and  to  base  the  other  classes  upon  a 
given  percentage  of  such  first-class  rate. 

The  Railroad  and  Warehouse  Commission's  maximum  freight 
schedule  applicable  on  this  road  and  known  as  schedule  B  terri- 
tory starts  at  15  cents  for  the  first  6  miles,  advancing  at  about 
2  cents  for  each  additional  5  miles,  until  30  miles  is  reached, 
and  advancing  1  cent  for  each  additional  5  miles  thereafter. 
The  applicant  proposes  a  schedule  starting  at  20  cents  for  the 
first  5  miles,  advancing  2  cents  for  each  5  miles  to  30  miles,  and 
advancing  1  cent  for  each  5  miles  thereafter.  This  schedule  was 
worked  out  by  witness  Gregory,  rate  expert  of  the  Arkansas  State 
Railway  Commission,  who  testified  that  he  knew  of  but  one  scale 
of  rates  applicable  in  the  United  States  that  was  as  high  as  the 
scale  proposed  by  him. 

As  heretofore  stated,  it  is  found  that  the  less  than  carload 
rates  produced  15.90  per  cent  of  earnings  on  the  value  of  the 
property  assigned  to  that  service,  and  it  is  the  opinion  of  this 
Commission  that  this  constitutes  more  than  sufficient  return 
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for  such  service^  and  the  application  to  advance  the  less  than  car- 
load class  rates  must  be  denied. 

Carload  Class  Eates. 

As  heretofore  stated,  class  rates  as  a  whole  are  based  upon  the 
first-class  rate,  and  if  the  scale  is  properly  adjusted  in  the  first 
instance,  it  is  impossible  to  change  the  class  rate  applicable 
upon  any  of  the  ten  classes,  without  changing  the  rate  upon  all 
ten  classes  for  the  same  distance,  without  bringing  about  serious 
discrimination.  The  carload  and  less  than  carload  class  rates  are 
adjusted  so  as  to  permit  the  freest  of  competition  between  various 
points,  and  if  the  carload  class  rate  is  unreasonably  low  as  com- 
pared to  the  less  than  carload  class  rates,  it  will  permit  the  job- 
ber located  nearest  to  the  consuming  destination  to  secure  the 
business  as  against  the  jobber  located  at  a  central  distributing 
point. 

The  expert  for  the  carrier  substantiated  this  theory,  and  adoptr 
ed  as  his  basis  practically  the  same  percentage  as  prescribed 
by  the  Interstate  Commerce  Commission  in  case  of  Iowa  State 
R  Comrs.  v.  Arizona  Eastern  R.  Co.  28  Inters.  Com.  Eep.  193. 

As  heretofore  stated,  the  carload  class  trafiic  was  but  3.25 
per  cent  of  the  total  tonnage  handled,  and  applicant's  exhibit  Xo. 
7,  showing  the  revenue  actually  earned  and  the  estimated  reve- 
nue that  would  have  come  to  the  carrier  had  the  maximum  class 
rates  presented  been  applied,  indicates  that  the  carriers  have 
voluntarily  taken  less  than  they  were  permitted  by  law  to  charge. 

The  Commission  finds  that  the  carload  class  rates  are  not  un- 
reasonably  low,  and  that  portion  of  the  carrier's  application 
must  be  denied. 

In  the  carrier's  statement,  as  shown  in  exhibit  No.  7,  no  dis- 
tinction has  been  made  between  traflSc  covered  by  the  legislative 
rates  enacted  in  1907  and  the  traflSc  not  covered  by  such  rates. 
As  an  example  of  this,  it  will  be  noted  that  in  the  handling  of 
lumber  and  articles  taking  lumber  rates,  that  the  carrier  has 
treated  all  such  shipments  as  though  the  statutory  rates  applied, 
while  all  other  carriers  in  Missouri  have  contended  and  have  re- 
stricted the  statutory  rates  to  apply  upon  lumber  and  railroad 
cross-ties,  refusing  in  every  instance  to  apply  such  rates  <m 
staves  and  headings  and  upon  articles  which  base  higher  than  the 
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lumber  rates.  This  likewise  applies  to  rough  lumber  and  such 
commodities  where  it  will  be  noted  the  carrier  has  collected, 
voluntarily,  less  than  required  by  law. 

Eliminating  from  the  discussicm  of  the  commodity  rates  grain 
and  its  products,  lumber  and  its  products,  leaves  but  .54  per  cent 
of  the  total  tonnage  of  the  carrier  involved  in  a  commodity 
discussion ;  and  inasmuch  as  the  Commission  has  discussed  these 
commodities  very  tho3X)ughly  in  cases  402  to  505,  and  has  au- 
thorized certain  changes  in  the  rates  named  therein,  reference 
is  here  made  to  that  opinion,  and  the  same  rates  prescribed  theire- 
in  will  be  prescribed  in  this  casa 

Grain  and  Grain  Products. 

The  testimony  indicates  that  there  are  two  classes  of  rates 
upon  grain  and  its  products  between  points  in  the  state  of  Mis- 
souri,— ^the  sdiedule  provided  by  the  Railroad  and  Warehouse 
Commission  in  1905  and  the  schedule  enacted  by  the  legislature 
in  1907,  and  which  was  first  published  by  this  line  in  1913.  The 
legislative  schedule  covers  only  grain  and  flour,  and  as  held  by 
this  Commission  in  case  99  does  not  embrace  transit  privileges, 
nor  does  it  provide  rates  upon  the  by-products. 

The  Interstate  Commerce  Commission  has  found  in  Mer- 
chants' Exch.  V.  Baltimore  &  O.  R.  E.  Co.  34  Inters.  Com.  Rep. 
341,  that  discrimination  existed  against  interstate  traffic  by 
reason  of  the  application  of  the  legislative  scale  of  rates  in  the 
state  of  Missouri,  and  as  a  result  of  such  finding  this  Commis- 
sion has  authorized  the  railroads  of  Missouri  to  advance  the 
legislative  scale  and  reduce  the  Railroad  and  Warehouse  Com- 
mission scale  providing  a  reasonable  maximum  schedule  of  rates 
for  application  between  points  in  the  state  of  Missouri,  such 
rates  to  be  the  same  for  state  and  interstate  traffic,  and  to  cover 
all  transit  privileges,  absorption  privileges,  and  to  be  applicable 
upon  the  by-product  rates,  and  the  Commission  finds  that  the 
schedule  authorized  in  its  authority  No.  331  will  be  a  fair,  rea- 
sonable schedule  for  application  upon  the  Missouri  Southern 
Railway,  and  that  portion  of  the  carrier's  application  for  a  per- 
mit to  increase  rates  on  grain  and  grain  products  will  be  permit- 
ted to  the  extent  specified. 
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Lumber  and  Articles  Taking  Lumber  Kates. 

The  carrier  proposes  to  apply  upon  rough  lumber,  logs,  etc, 
which  are  destined  to  a  mill  for  manufacture  and  t»  be  shipped, 
a  reduction  from  the  present  rates.  This  traffic  comprises  2.76 
per  cent  of  the  tonnage  and  earned  1.36  per  cent  of  the  revenue, 
and  under  the  proposed  readjustment  of  the  carrier  will  earn 
.82  per  cent  of  the  revenue.  This  is  considered  in  the  light  of 
a  transit  rate,  and  as  the  inbound  revenue  is  but  the  first  revenue, 
it  cannot  be  considered  as  discriminatory,  and  that  portion  of 
the  carrier's  application  will  be  granted  and  the  schedule  pro- 
posed will  be  permitted  to  become  effective. 

[31]  Lumber  and  articles  basing  on  the  lumber  rate  com- 
prise 85.77  per  cent  of  the  carrier's  total  tonnage  and  earned 
72.63  per  cent  of  the  total  revenue.  Had  the  statutory  rates 
been  applied  on  all  of  this  traffic,  it  would  have  earned  67.18 
per  cent  of  the  revenue  that  would  have  accrued  had  the  statutory 
rates  been  applied  throughout.  This  difference  is  brought  about 
due  to  certain  through  rates  having  been  named  from  points  on 
the  line  of  the  Missouri  Southern,  to  St  Louis,  Missouri,  in  con- 
nection with  the  St.  Louis,  Iron  Mountain,  &  Southern,  and  the 
division  allowed  the  Missouri  Southern  out  of  the  through  rates 
was  in  many  instances  higher  than  the  local  rate.  This  is  not  an 
unusual  condition,  as  the  line  originating  the  tonnage  is  often 
granted  a  division  of  from  25  per  cent  to  50  per  cent  of  the  total 
revenue,  an8  this  division  is  in  many  instances  higher  than 
the  local  rate,  while  the  through  rate  is  much  cheaper  than  the 
through  combination  of  such  locals,  and  is  based  upon  the 
reduction  in  expense,  on  the  second  and  additional  lines  in  solicit- 
ing the  traffic,  furnishing  and  placing  the  car  for  loading,  and 
all  of  the  expenses  incident  to  starting  the  shipment.  There 
appears  no  reason  to  presume  that  such  condition  will  not  exist 
in  the  future,  and  therefore  the  carrier's  application  to  have  this 
sum  deducted  from  any  compilation  cannot  be  granted. 

The  rate  upon  lumber  prior  to  the  application  of  the  statutory 
rates  by  this  carrier  was  the  Railroad  and  Warehouse  Commis- 
sion schedule  promulgated  in  1905.  The  Railroad  and  Ware- 
house Commission  schedule  covered  lumber  as  well  as  numerous 
other  articles  which  based  thereon  and  provided  arbitraries  over 
and  under  the  lumber  rates  for  such  articles. 
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[32]  The  statutory  rates  cover  three  commodities, — ^lumber, 
laths,  and  shingles, — and  in  the  application  of  these  rates  un- 
just discrimination  has  been  brought  about  by  reason  of  the 
application  of  the  Railroad  and  Warehouse  Commission  schedule 
upon  fence  posts,  piling,  staves,  headings,  box  material,  and 
many  other  commodities  which  should  take  the  lumber  rate.  The 
statutory  rates  start  at  5  cents  for  each  haul  extending  up  to  and 
including  26  miles,  and  then  advance  at  the  rate  of  ^  cent  for 
each  additional  25  miles  or  fractional  part  thereof.  The  schedule 
as  a  whole  is  not  unreasonable,  but  its  application  brings  about 
discrimination,  and  unjustly  proportions  the  burden  of  the  ex- 
pense as  between  the  various  distances. 

Rate  experts  have  stated,  and  Commissions  have  held,  that 
5  miles  is  the  proper  factor  on  which  to  base  rates  where  the 
distance  is  less  than  100  miles,  and  it  has  been  further  held  that 
the  rate  of  increase  for  each  additional  distance  should  diminish 
as  the  haul  increases  as  the  primary  or  5-cent  rate  takes  care  of 
the  terminal  expense,  and  to  continue  the  same  rate  of  increase 
throughout  the  schedule  presumes  that  the  haulage  cost  is  identi- 
cally the  same  for  each  mile,  whereas  it  is  known  that  in  freight 
traffic  the  per  mile  cost  is  much  less  for  a  100-mile  haul  than  for 
a  15-mile  haul,  as  more  units  enter  into  the  transportation  for 
the  purpose  of  paying  the  expense  of  starting  and  stopping  the 
shipments,  and  each  unit  need  not  be  as  heavy  as  in  the  shorter 
hauls. 

[33]  Lumber  and  articles  basing  upon  the  lumber  rate  are 
attractive  commodities  for  a  railroad  to  handle  in  that  they  give 
a  heavy  loading  per  car  and  a  resultant  high  revenue  per  car 
mile.  The  liability  is  low,  and,  with  the  exception  of  the  rei^uire- 
ment  for  a  good  roof,  the  class  of  equipment  necessary  is  not 
required  for  handling  lumber  shipments  as  handling  the  general 
class  of  commodities,  and  these  elements  must  be  taken  into  con- 
sideration in  the  formation  of  a  rate  to  properly  distribute  the 
burden  of  transportation  to  the  various  commodities. 

The  Commission  is  of  the  opinion  from  all  the  testimony  that 
the  lumber  rate  should  be  readjusted,  and  will  so  order. 

Ties, 
The  exhibits  show  that  the  mov^ement  of  ties  by  this  line  was 
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exceptionally  heavy  during  the  fiscal  year  1914,  and  the  testi- 
mony attributes  this  heavy  movement  to  the  reduction  in  the  tie 
rate. 

It  appears  that  the  price  of  ties  at  the  delivery  point  did 
not  change  materially  by  reason  of  this  reduction  in  rate,  but  the 
reduction  enabled  the  tie  buyer  to  pay  a  higher  price  at  the  point 
of  origin  on  this  line,  thus  lending  to  the  attractiveness  to  labor 
to  work  at  this  trade.  It  is  testified  that  a  return  to  the  rate  in 
effect  on  this  line  prior  to  July  16,  1913,  will  have  the  effect  of 
seriously  reducing  the  volume  of  this  tonnage,  and  due  to  the 
reduced  tonnage  the  carrier  will  not  be  able  to  secure  the  increase 
in  revenue  that  a  straight  increase  in  rates  would  indicate.  As 
in  the  case  of  passenger  rates,  it  will  mean  merely  a  shifting  of 
the  amount  of  tonnage  with  practically  little  change  in  the  reve- 
nue. These  statements  are  doubtless  true,  but  the  evidence 
clearly  shows  that  the  rate  in  effect,  as  well  as  the  rate  in  effect 
prior  to  July  16,  1913,  are  unreasonable,  the  present  rate  being 
unreasonably  low,  while  the  prior  rate  was  unreasonably  hi^. 

Ties  would  appear  to  be  one  of  the  most  attractive  commodi- 
ties for  railroads  to  handle.  They  load  heavy,  thus  producing  a 
comparatively  high  revenue  per  car  mile,  and  the  railroad  as- 
sumes little,  if  any,  hazard  of  liability  in  transporting  ties.  It 
is  often  said  that  the  movement  of  cross-ties  is  an  asset  to  a  rail- 
road rather  than  a  liability,  in  that  in  case  of  wreck  to  the  par- 
ticular train  on  which  such  ties  are  handled  they  are  available 
for  confiscation  by  the  carriers  and  the  prompt  repair  of  the 
track,  thus  tending  to  reduce  the  delay  incident  to  such  wreck 
vnthout  awaiting  the  arrival  of  ties  from  some  distant  point. 
Any  class  of  equipment  is  suitable  for  handling  ties,  and  in  this 
connection  it  was  testified  that  equipment  was  set  aside  for  such 
service  that  was  not  suitable  for  transporting  other  classes  of 
traffic. 

As  ties  should  bear  their  just  proportion  of  the  burdeu  of  the 
expense,  a  rate  somewhat  lower  than  a  fair,  reasonable  rate 
upon  lumber  appears  a  reasonable  rate  for  ties. 

We  find  that  the  following  schedule  of  rates  for  transportation 
of  railroad  cross-ties  is  the  reasonable  maximum  rate  that  appli- 
cant may  chai^  for  the  service  to  be  rendered. 
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Rates  in  Cents  per  100  Pounds. 


e75 


Miles. 

Rate. 

5 

2.50 

10 

2.70 

16 

2.90 

20 

3.10 

25 

3.30 

30 

3.50 

35 

3.60 

40 

3.80 

45 

3.90 

50 

4.10 

55 

4.30 

Minimum  weight  ob  cars  under  36  feet  in  length,  inside  meas- 
urement, 30,000  pounds.  On  cars  36  feet  to  and  including 
37  feet,  6  inches  in  length,  inside  measurements,  35,000  pounds. 
In  cars  over  37  feet,  6  inches  in  length,  inside  measurements, 
40,000  pounds. 

Applying  the  foregoing  schedule  of  rates  on  ties  to  applicant's 
1914  business,  as  shown  in  detail  in  exhibit  No.  7,  would  alone 
increase  applicant's  revenije  by  $13,136,  and,  assuming  the  same 
amount  accruing  to  the  applicant  as  division  of  joint  rates,  would 
increase  the  net  earnings  on  applicant's  intrastate  carload  freight 
traffic  to  $32,315,  and  the  per  cent  of  net  earnings  to  the  value 
of  property  assigned  to  the  intrastate  carload  freight  service 
from  4.06  per  cent  to  approximately  6.86  per  cent. 

X.  Conclusion, 

The  determination  of  reasonable  maximum  rates  to  be  there- 
after observed  by  a  common  carrier  is  not  only  a  serious,  but  an 
extremely  delicate  and  complicated,  proceeding,  affected  as  it  is 
by  complex  and  changing  conditions  and  by  the  sensitiveness  of 
traffic  movement  to  changes  and  variations  in  rates ;  the  reason- 
ableness of  the  maximum  rates  prescribed  in  this  cajse  can  only 
be  determined  definitely  after  they  have  been  in  effect  for  a 
considerable  period,  consequently  we  reserve  the  right  to  modify 
or  change  our  opinion  or  order  in  this  case  upon  a  proper  showing 
that  the  rates  prescribed  are  unreasonable  or  unjust  to  applicant 
or  to  the  public.  Making  the  rates  effective  January  1, 1916,  will 
allow  sufficient  time  for  preparing  and  filing  tariffs  and  for  notice 
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to  the  public.  The  order  should  provide  that  the  rates  found  rea- 
sonable herein  are  the  maximum  rates  for  applicant  to  charge 
for  a  period  of  one  year  and  thereafter  until  abrogated  or  changed 
by  the  Commission. 

An  order  should  be  entered  in  conformity  to  the  views  ex- 
pressed herein.  McQuillin,  C,  concurs;  Atkinson,  Chairman, 
concurs  in  the  result ;  Bean,  C,  having  been  of  counsel,  takes  no 
part  in  this  decision  and  order. 

ORDER. 

These  cases  being  at  issue  upon  application  and  the  order  of 
the  Commission  to  ascertain  and  determine  the  fair  present  value 
of  applicant's  property  devoted  to  the  public  service  in  the  tran^ 
portation  of  passengers  and  freight,  due  notice  thereof  having 
been  given,  and  these  cases  having  been  duly  heard  and  submit- 
ted, and  full  investigation  of  the  matters  and  things  involved 
having  been  had,  and  the  Commission  having  on  the  date  hereon 
made  and  filed  its  report  containing  its  findings  of  fact  and  con- 
clusions thereon,  which  said  report  is  hereby  referred  to  and 
made  a  part  hereof, — Now,  upon  the  evidence  in  these  cases,  and 
after  due  deliberation,  it  is 

Ordered:  1.  That  the  Commission,  upon  a  full  investigation 
of  all  the  evidence  in  these  cases,  finds  as  a  fact  that  the  fair 
present  value  for  determining  reasonable  and  just  rates  in  these 
cases  of  all  the  railroad  property  of  applicant,  the  Missouri 
Southern  Railroad  Company,  located  in  the  counties  of  Wayne 
and  Reynolds,  state  of  Missouri,  as  of  the  date  June  30,  1914, 
including  all  of  applicant's  property  used  and  useful  in  its  busi- 
ness of  transportation,  but  excluding  its  property  not  so  used 
and  useful,  considering  said  railroad  as  a  going  concern  and 
taking  into  account  the  fact  that  it  is  in  successful  operation,  and 
including  engineering,  supervision,  interest  during  construction, 
organization,  and  general  expenses,  legal  expenses,  contingencies, 
insurance,  general  contractor's  profit,  promotion,  and  other  de- 
velopment expenses,  and  working  capital,  and  including  all  other 
elements  of  value,  tangible  and  intangible,  as  used  in  the  public 
service  in  supplying,  as  a  common  carrier,  transportation  of 
freight  and  passengers  by  said  applicant,  the  Missouri  Southern 

Railroad  Company,  is  the  sum  of  $823,000,  which  said  sum  is 
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hereby  fixed  and  determined  by  the  Commission  to  be  the  fair 
present  value  of  said  property  as  of  said  date  for  the  purpose  of 
determining  reasonable  and  just  rates  in  these  cases. 

Ordered:  2.  That  the  maximum  rates,  fares,  and  diarges, 
ehargeaUe  by  applicant  common  carrier,  the  Missouri  Southern 
Railroad  Company,  a  railroad  corporation,  are  insufficient  as 
to  maximum  commodity  freight  rates  and  passenger  rates  set 
out  in  detail  in  the  report  filed  herewith,  to  yield  reasonable 
compensation  for  the  services  rendered  and  are  unjust  and  unrea- 
sonable in  that  they  are  too  low. 

Ordered :  8.  That  the  Commission  finds,  from  all  the  evidence 
in  these  cases,  that  the  maximum  commodity  freight  rates,  rules, 
regulations,  and  classifications  herein  set  forth  are  reasonable 
and  just  for  the  transportation  of  the  comnK)ditie8  herein  named 
over  the  line  of  the  applicant  carrier,  between  points  wholly 
within  this  state. 

Ordered :  4.  That  the  said  Missouri  Southern  Railroad  Com- 
pany, applicant  herein,  be,  and  it  is  hereby  authorized  and  per- 
mitted, on  January  1,  1916,  upon  notice  to  this  Commission  and 
to  the  general  public,  by  not  less  than  thirty  days'  filing  and 
posting  in  the  manner  prescribed  by  §  31  of  the  Public  Service 
Commission  law,  to  charge  and  collect  the  following  maximum 
commodity  freight  rates  under  the  following  rules,  regulations, 
and  classifications: 

Item  No.  1.  The  rates  named  herein  shall  apply  id  the  trans- 
portation of  property  between  points  wholly  within  this  state, 
and  shall  be  subject  to  the  following  rules,  regulations,  and  re- 
quirements, taking  precedence  in  the  order  named. 

A.  Those  named  herein. 

B.  Those  named  in  orders  of  this  Commission  heretofore  or 
hereafter  issued. 

C.  Those  contained  in  orders  of  the  former  Board  of  Railroad 
and  Warehouse  Commissioners  of  this  state. 

D.  Western  classification. 

E.  Western  Trunk  Lines'  Rule  Circular. 

F.  Individual  exception  sheets  issued  by  the  carrier. 

Item  No.  6.  Where  Western  classification  is  referred  to  herein^ 
same  is  intended  to  refer  to  agent  R.  C.  Fyfis  P.  S.  C.  Mo.  No. 
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2,  and  supplements  thereto  or  reissues  thereof,  which  have  been 
approved  by  this  Commission. 

Where  Western  Trunk  Lines'  Circular  is  referred  to  herein, 
same  is  intended  to  refer  to  Agent  E.  B.  Boyd's  P.  S.  C.  Mo.  Xo. 
38,  and  supplements  thereto  or  reissues  thereof,  which  have  been 
approved  by  this  Commission. 

Item  No.  10.  Unless  otherwise  provided  for  herein,  freight 
teansported  under  this  tariff  in  addition  to  the  rates  named  here- 
in will  be  subject  to  the  current  rules  and  regulations  relating 
to  diversion,  reconsignment,  stopping  in  transit,  switching  and 
transit  privileges  as  are  lawfully  provided  in  tariffs  on  file  with 
this  Commission,  together  with  all  other  privil^es,  charges,  and 
rules  which  in  any  way  decrease  the  amount  to  be  paid  on  any 
shipment  as  stated  in  this  tariff,  or  which  increases  the  value  of 
the  service  to  the  shipper. 

Item  jS'o.  15.  Nothing  contained  herein  shall  be  construed  as 
approving  the  uniform  bill  of  lading  as  contained  in  the  Western 
classification  where  any  part  of  such  uniform  bill  of  lading  con- 
flicts with  the  laws  of  this  state. 

Item  No.  20.  The  rates  named  herein  on  live  stock  are  sub- 
ject to  the  valuations  named  in  the  Western  classification. 

[34]  Item  No.  25.  In  computing  charges  under  the  rates 
named  herein,  fractions  of  a  cent  one  to  five  tenths  shall  be 
dropped  and  six  to  nine  tenths  shall  be  called  one. 

[35]  Item  No.  30.  When  a  carrier  receives  an  order  for  a 
car  or  cars  of  specified  size  or  carrying  capacity,  such  as  are  com- 
monly in  use  on  its  line,  not  specifically  devoted  to  some  other 
service,  and  the  carrier,  for  its  own  convenience,  furnishes  a 
car  or  cars  of  a  greater  length  or  greater  carrying  capacity  than 
ordered,  the  shipment  must  be  accepted  and  billed  by  the  carrier, 
subject  to  the  minimum  weight  applicable  upon  the  equipment 
ordered,  and  the  forwarding  agent  shall  make  the  following  no- 
tation upon  bill  of  lading  and  waybill:  "Car  subject  to  mini- 
mum weight  of  pounds  ordered:^'     Provided,  that  if  the 

shipper  takes  advantage  of  the  larger  car  and  loads  same  in  ex- 
cess of  the  carrying  capacity  of  the  equipment  ordered,  the  ship- 
ment shall  be  delivered  subject  to  the  minimum  weight  applicable 
upon  the  size  of  car  necessary  to  carry  the  load. 

Item  No.  36.  Rates  named  in  item  No.  200  as  applying  upon 
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brick  shall  apply  upon  the  following  commodities  in  straight  or 
mixed  carloads: 

Brick,  building  and  paving  (except  bath  and  enameled)  ;  brick, 
fire;  blocks  (cement),  building  or  paving,  plain  or  ornamental; 
blocks  (concrete),  building  or  paving,  plain  or  ornamental; 
blocks  (artificial  stone),  building  or  paving,  plain  or  ornamen- 
tal; blocks  (creosoted),  paving,  straight  carloads;  blocks  (seg- 
ment sewer) ;  clay  conduits ;  clay,  fire ;  fire-proofing,  hollow 
building  tile;  stone,  dressed,  not  figured,  lettered,  or  polished. 

Minimum  weight  shall  be  50,000  pounds,  except  where  cars 
are  loaded  to  full  visible  carrying  capacity,  in  which  event  actual 
weight  will  govern. 

Item  No.  40.  Kates  named  in  item  No.  205  as  applying  upon 
cement  shall  apply  upon  shipments  of  cement,  lime,  stucco, 
plaster,  and  cement  plaster  in  straight  or  mixed  carloads,  mini- 
mum weights  as  follows : 

Cement,  38,000  pounds;  plaster  and  stucco,  30,000  pounds; 
lime,  24,000  pounds. 

Mixed  carload  shipments  shall  take  the  highest  minimum 
weight  of  any  commodity  contained  in  the  car. 

Item  No.  45.  Eates  named  in  item  No.  210  as  applying  upon 
wheat  shall  apply  upon  wheat,  flour,  flaxseed,  millet  seed,  and 
Hungarian  seed,  and  articles  taking  the  same  rates  as  shown  in 
Western  Trunk  Line  Circular.     Minimum  weights  as  follows: 

Grain,  10  per  cent  less  than  marked  capacity  of  car,  except 
where  cars  are  loaded  to  full  visible  carrying  capacity,  in  which 
event  actual  weight  will  govern. 

Grain  products,  30,000  pounds. 

Item  No.  50.  Rates  named  in  item  No.  215  as  applying  upon 
com  will  apply  upon  com,  oats,  barley,  and  articles  taking  same 
rates  as  shown  in  Western  Trunk  Line  Circular.  Minimum 
weights  as  follows: 

Oats,  80,000  pounds ;  grain  (other  than  oats)  10  per  cent  less 
than  marked  capacity  of  car,  except  where  cars  are  loaded  to 
full  visible  carrying  capacity,  in  which  event  actual  weight  will 
govern. 

Grain  products,  30,000  pounds. 

Item  No.  55.  Eates  named  in  item  No.  220  as  applying  upon 
cattle  shall  apply  on  cattle  in  single-deck  cars,  calves  in  single  or 
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double-deck  cars^  sheep  and  hogs  in  double-deok  cars,  either  com- 
mon or  palace  cars.    Minimum  weights  as  follows: 

Thirty-three  feet,  6  inches  to  and  including  35  feet,  6  inches 
in  length,  inside  measurement,  20,000  pounds;  cars  over  36  feet, 
6  inches  to  and  including  37  feet,  1  inch  in  length,  inside  meas- 
urement, 22,000  pounds;  cars  over  37  feet,  1  inch  to  and  in- 
cluding 40  feet  in  length,  inside  measurement,  24,000  pounds; 
cars  over  40  feet  in  length,  inside  measurement,  26,000  pounds. 

Item  No.  60.  Rates  named  in  item  No.  225  shall  apply  on 
hogs,  in  single-deck  cars,  either  commcm  or  palace  cars.  Mini- 
mum weights  as  follows : 

Cars  over  33  feet,  6  inches  to  and  including  35  feet,  6  inches  in 
length,  inside  measurement,  15,500  pounds;  cars  over  35  feet,  6 
inches  to  and  including  37  feet,  1  inch  in  length,  inside  measure- 
ment, 17,000  pounds ;  cars  over  37  feet,  1  inch  to  and  including 
40  feet  in  length,  inside  measurement,  18,500  pounds ;  cars  over 
40  feet  in  length,  inside  measurement,  20,000  pounds. 

Item  No.  65.  Rates  named  in  item  No.  230  shall  apply  on 
sheep  in  single-deck  cars,  either  common  or  palace  cars,  mini- 
mum weights  as  follows: 

Cars  over  33  feet,  6  inches  to  and  including  35  feet,  6  inches 
in  length,  inside  measurement,  10,500  pounds;  cars  over  35  feet, 
6  inches  to  and  including  40  feet  in  length,  inside  measurement, 
13,500  pounds ;  cars  over  40  feet  in  \engthy  inside  measurement, 
15,000  pounds. 

Item  No.  70.  Rates  named  in  items  Nos.  220,  225,  and  230 
apply  upon  shipments  of  cattle,  calves,  hogs,  or  sheep  in  condition 
for  slaughter.  Shipments  of  cattle,  calves,  hogs,  or  sheep  as 
stockers  or  feeders  shall  be  governed  by  rules  named  in  items 
Nos.  55,  60,  and  65  as  to  minimum  weights,  but  shall  take  75 
per  cent  of  the  rates  named  in  items  Nos.  220,  225,  and  230 
respectively. 

Item  No.  75.  Rates  named  in  item  No.  135  will  apply  upon 
shipments  of  horses,  mules,  or  asses,  in  straight  or  mixed  car- 
loads, in  either  standard  or  palace  cars.  Minimum  weights  as 
follows : 

Cars  over  33  feet,  6  inches  to  and  including  35  feet,  6  inches  in 
length,  inside  measurement,  22,000  pounds;  cars  over  35  feet,  6 
inches  to  and  including  36  feet,  6  indues  in  length,  inside  meas- 
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vrements^  23,000  pounds;  cars  36  feet^  6  inches  to  and  including 
37  feet,  6  inches  in  length,  inside  measurements,  23,690  pounds; 
cars  37  feet,  6  inches  to  and  including  38  feet,  6  inches  in  length, 
inside  measurements,  24,380  pounds;  cars  38  feet,  6  inches  to 
and  including  39  feet,  6  inches  in  length,  inside  measurements, 
25,070  pounds;  cars  39  feet,  6  inches  to  and  including  40  feet, 
6  inches  in  length,  inside  measurements,  25,760  pounds;  cars 
over  40  feet,  6  inches  in  length,  inside  measurements,  add  3  per 
cent  for  each  added  foot  (or  fraction  thereof )  to  minimum  for 
36  feetj  6  inch  cars* 

Item  No.  80.  The  rates  named  in  item  No.  240  as  applying 
upon  lumber  shall  apply  upon  lumber  and  articles  taking  same 
rates  and  with  like  arbitraries  for  articles  basing  over  or  under 
the  lumber  rates  as  shown  in  Western  Trunk  Line  Circular. 
Minimum  weights  as  follows: 

Lumber  and  articles  basing  on  the  lumber  rate,  except  those 
named  below: 

Cars  under  36  feet  in  length,  inside  measurements,  30,000 
pounds;  cars  36  feet  and  over  in  length,  inside  measurements, 
34,000  pounds. 

Cedar  posts  and  poles: 

Cars  under  36  feet  in  length,  inside  measurements,  24,000 
pounds;  cars  36  feet  and  over  in  length,  inside  measurements, 
80,000  pounds. 

Sash,  doors,  and  blinds: 

Oars  imder  36  feet  in  length,  inside  measurements,  20,000 
pounds;  cars  36  feet  and  over  in  length,  inside  measurements, 
24,000  pounds. 

Tan  bark: 

Cars  under  36  feet  in  length,  inside  measurements,  20,000 
pounds;  cars  36  feet  and  over  in  length,  inside  measurements, 
24,000  poimds.    On  open  cars,  30,000  pounds. 

Item  No.  85.  Kates  named  in  item  No.  245  shall  apply  on 
wooden  railroad  cross-ties  in  carloads,  minimum  weights  as  fol- 
lows: 

In  cars  under  36  feet  in  length,  inside  measurement,  34,000 

pounds;  iii  cars  36  feet  to  and  including  37  feet,  6  inches  in 

length,  inside  measurement,  36,000  pounds ;  in  cars  over  37  feet, 

6  inches  in  length,  inside  measurement,  40,000  pounds. 
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Item  No.  90.  Eates  named  in  item  No.  250  as  applying  on 
cord  wood  shall  apply  upon  shipments  of  cord  wood,  mine  props, 
and  mine  caps  in  straight  or  mixed  carloads.  Minimum  weights 
as  follows: 

Cars  under  36  feet  in  length,  inside  measurement,  30,000 
pounds ;  cars  36  feet  to  and  including  37  feet,  6  inches  in  length, 
inside  measurement,  35,000  pounds;  cars  over  37  feet,  6  inches 
in  length,  inside  measurement,  40,000  pounds. 

Item  No.  95.  Kates  named  in  item  No.  256  shall  apply  on 
salt,  carloads,  minimum  weight  37,500  pounds. 

Item  No.  100.  Eates  named  in  item  No.  260  as  applying 
upon  stone  shall  apply  upon  stone,  rough,  undressed,  not  further 
finished  than  rough  sawed;  rock,  crushed  (other  than  covered 
by  item  No.  105) ;  limestone,  crushed  (other  than  covered  by 
item  No.  105)  ;  sand  (except  silica  refined)  ;  gravel,  chats  (other 
than  as  covered  by  item  No.  105);  cinders;  clay  (except  fire) 
and  common  dirt.  Minimum  carload  weight  shall  be  the  marked 
capacity  of  car,  except  where  ears  are  loaded  to  full  visible  carry- 
ing capacity,  in  which  event  actual  weights  will  govern. 

Item  No.  105.  Upon  shipments  of  stone,  rock,  or  limestone, 
broken,  crushed,  or  ground,  and  chats  consigned  to  oflScials  of  the 
state  or  county  to  be  used  in  building  public  highways,  the  charge 
shall  not  exceed  6  mills  per  ton  mile,  with  a  minimum  charge 
of  40  cents  per  ton  for  each  line  carrying.  Minimum  weight 
to  be  the  marked  capacity  of  car,  except  where  cars  are  loaded  to 
actual  visible  carrying  capacity,  in  which  event  actual  weight 
shall  govern. 

Upon  agricultural  limestone,  ground  or  pulverized,  a  rate  not 
in  excess  of  6  mills  per  ton  per  mile,  with  a  minimum  charge  of 
40  cents  per  ton  for  each  line  handling.  Minimum  weight  to  be 
the  marked  capacity  of  car,  except  when  cars  are  loaded  to  the 
full  visible  carrying  capacity,  in  which  event  actual  weight  will 
govern. 

Item  No.  110.  Eates  named  in  item  No.  265  shall  apply  on 
shipments  of  peaches  in  carloads,  minimum  weight  20,000 
pounds. 

Item  No.  115.     Eates  named  in  item  No.  270  as  applying 

upon  berries  shall  apply  upon  berries  of  all  kinds  and  grapes  in 

straight  or  mixed  carloads.     Minimum  weight  on  straight  car- 
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loads  of  grapes  18,000  pounds,  and  on  straight  carloads  of  berries 
17,000  pounds.  In  mixed  carloads  of  grapes  and  berries,  mini- 
mum weight  18,000  pounds. 

Item  No.  120.  Rates  named  in  item  Xo.  275  as  applying  upon 
apples  shall  apply  upon  apples  and  pears  in  straight  or  mixed 
carloads,  minimum  weight  24,000  pounds. 

Item  No.  125.  Rates  named  in  item  No.  280  as  applying 
upon  melons  shall  apply  upon  cantaloupes,  muskmelons,  and 
watermelons  in  straight  or  mixed  carloads,  minimum  weight  24,- 
000  pounds. 

Item  No.  130.  Rates  named  in  item  No.  285  as  applying  upon 
agricultural  implements,  shall  apply  upon  agricultural  imple- 
ments, vehicles,  windmills,  and  parts  of  the  foregoing,  in  straight 
or  mixed  carloads,  as  provided  in  Western  classification  or  West- 
em  Trunk  Line  Circular  as  taking  class  A  rates.  Minimum 
weight  20,090  pounds. 

Item  No.  135.  The  rates  named  in  item  No.  290  shall  apply 
upon  furniture,  carloads,  minimum  weight  20,000  pounds. 

Item  No.  140.  The  rates  named  in  item  No.  295  as  applying 
upon  petroleum  oil,  C.  L.,  shall  apply  upon  straight  or  mixed 
carloads  of  petroleum  and  its  products  as  specified  in  Western 
classification  as  taking  fifth-class  rates.  Minimum  weight  in 
tank  cars  10  per  cent  less  than  marked  capacity  of  the  car  and 
in  other  cars  30,000  pounds. 

Item  No.  45.  Rates  named  in  item  No.  300  as  applying  upon 
petroleum  oil,  L.  C.  L.,  shall  apply  upon  petroleum  and  its 
products  in  less  than  carload  lots,  as  provided  in  Western  classifi- 
cation as  taking  second  and  third  class  rates  in  less  than  car- 
loads. 
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[36]  Ordered :  6.  That  the  said  Missouri  Southern  Railroad 
Company,  applicant  herein,  be  and  it  is  hereby  authorized  and 
permitted  on  January  1,  1916,  upon  notice  to  this  Commis8i(m 
and  to  the  general  public,  by  not  less  than  thirty  days'  filing  and 
posting  in  the  manner  prescribed  by  §  31  of  the  Public  Service 
Commission  law,  to  charge  and  collect  at  the  uniform  maximum 
basis  of  3  cents  for  each  mile  or  fraction  of  one  half  or  over  for 
transporting  any  passenger  within  this  state  and  his  ordinary 
baggage  not  exceeding  150  pounds  in  weight,  upon  condition 
that  applicant  sell  and  honor  round-trip  tickets  and  mileage  books 
with  the  following  regulations  and  rules: 

1.  That  applicant  shall  sell  round-trip  tickets,  limited  to  not 
less  than  thirty  days,  between  all  stations  on  its  line,  at  the  price 
of  10  per  cent  less  than  twice  the  regular  one-way  fare. 

2.  That  applicant  shall  issue  mileage  books  having  500 
coupons  attached  thereto,  entitling  the  bearer  and  the  persons 
for  whom  presented  to  travel  500  miles  on  applicant's  line,  for 
which  applicant  may  charge  a  sum  not  to  exceed  2^  cents  for 
each  mile  or  fraction  of  one  half  or  over.  Such  mileage  books 
shall  be  kept  on  sale  by  applicant  at  every  station  where  appli- 
cant has  employed  a  ticket  agent,  and  any  such  books  shall  be 
issued  immediately  upon  application  therefor,  and  upon  the 
presentation  of  such  mileage  book  to  a  conductor  or  auditor  on 
any  train  on  the  line  of  railroad  of  applicant,  the  bearer  and 
persons  for  whom  presented  shall  be  entitled  to  travel  a  number 
of  miles  or  fractions  of  one  half  or  over  equal  to  the  number  of 
coupons  detached  by  such  conductor  or  auditor.  Such  mileage 
books  shall  entitle  the  bearer  and  the  persons  for  whom  presented 
to  the  same  rights  and  privileges  in  respect  to  the  transportation 
of  persons  and  property  to  which  the  highest  class  ticket  issued 
by  applicant  would  entitle  him.  Such  mileage  book  shall  be 
good  for  one  year  from  the  date  of  purchase. 

[37]  3.  That  applicant  shall  not  demand,  collect,  or  receive 
any  greater  rates  of  fare  as  compensation  for  each  mile  or  frac- 
tion of  one  half  or  over  for  the  transportation  of  children  between 
the  ages  of  five  and  twelve  years,  including  ordinary  baggage  for 
each  such  passenger  not  exceeding  75  pounds  in  wei^t,  than 
one  half  of  the  rates  of  fare  herein  prescribed.    Provided,  fur- 
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ther,  that  no  charge  shall  be  made  for  the  transportation  of  any 
children  under  the  age  of  five  years. 

[38]  4.  That  when  the  passenger  fare  does  not  end  in  five 
or  naught,  the  nearest  sum  so  ending  shall  be  the  fare:  Pro- 
vided, however,  that  applicant  shall  not  be  compelled  to  accept 
a  single  fare  of  less  than  5  cents. 

[39]  6.  That  if  any  passenger,  taking  passage  from  a  station 
or  stopping  place  where  tickets  can  be  purchased  during  half  an 
hour  previous  to  the  scheduled  time  of  the  departure  of  the  train 
upon  which  such  passenger  takes  passage,  fails  to  provide  him- 
self with  a  ticket  entitling  him  to  passage,  10  cents  in  excess  of 
the  regular  full  rate  of  fare  may  be  charged  and  collected:  Pro- 
vided, however,  that  it  shall  be  the  duty  of  said  railroad  corpo- 
ration to  give  any  passenger  paying  such  excess  charge  a  receipt 
or  other  evidence  of  such  payment,  which  shall  legibly  state  that 
it  entitles  the  holder  thereof  to  have  such  excess  charge  refunded 
upon  the  delivery  of  the  same  at  any  ticket  ofiice  of  said  company, 
upon  the  line  of  said  road,  and  said  company  shall  refimd  the 
same  on  demand. 

Ordered :  6.  The  Commission  finds  from  all  the  evidence  in 
these  cases  that  the  Missouri  Southern  Railroad  Company,  appli- 
cant herein,  has  not  justified  any  revision,  increases,  or  adjust- 
ment in  rates,  other  than  those  specifically  granted  herein,  and 
the  petition  of  applicant  in  respect  thereto  is  hereby  denied. 

Ordered :  7.  That  applicant,  interveners,  and  any  other  par- 
ties interested  therein,  have  the  liberty,  at  any  time  after  an 
actual  test  of  the  rates,  rules,  and  regulations  fixed,  prescribed, 
and  promulgated  herein  has  been  made,  to  apply  to  the  Commis- 
sion by  motion  or  supplemental  petition,  upon  such  proof  as  it 
may  desire  and  upon  reasonable  notice  for  a  modification  or  re- 
vision of  the  rates,  rules,  and  regulations  herein  fixed,  prescribed, 
and  promulgated,  if  found  to  be  unreasonable  or  unjust  to  appli- 
cant, interveners,  or  the  public,  and  that  the  Commission  resen^es 
jurisdiction  of  the  subject-matter  for  the  purpose  of  entering 
such  additional  or  supplemental  order  or  orders  as  the  facts  may, 
from  time  to  time,  warrant. 

Ordered:  8.  That  applicant,  interveners,  and  any  other  par- 
ties interested  therein,  be  and  they  are  hereby  given  leave  to  file 
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with  the  Commission  a  motion  for  a  rehearing  herein  on  or 
before  the  effective  date  of  this  order. 

Ordered:  9.  That  this  order  shall  take  eflFect  on  January  1, 
1916^  and  shall  continue  in  force  until  changed  or  abrogated  by 
the  Commission,  and  that  the  secretary  of  the  Commission  forth- 
with serve  on  applicant  certified  copy  of  this  order  and  the  report 
filed  herein. 

Ordered:  10.  That  the  Missouri  Southern  Kailroad  Com- 
pany, applicant  herein,  be  and  it  is  hereby  required  to  notify 
the  Commission,  in  the  manner  prescribed  by  §  25  of  the  Public 
Service  Commission  law,  within  twenty  days  after  receipt  of  a 
certified  copy  of  this  order  and  the  report  filed  herein,  whether 
the  terms  of  the  order  will  be  accepted  and  obeyed. 


NBW  TORK  PUBIilC  SERVICE  COMMISSION,  SECOND  DISTRICT. 

BOARD  OP  TRADE  OP  VILLAGE  OP  MALONE 
MOUNTAIN  HOME  TELEPHONE  COMPANY  et  al. 

[Case  No.  4418.] 

^atea'^ConsoHdation'^  Effect  of  restrictive  franohiae  of  company 
whose  physical  property  only  has  been  purchased, 

1.  A  consolidated  telephone  company  operating  in  a  certain  terri- 
tory under  the  nonrestrictive  franchise  of  a  company  which  it  has  taken 
over  is  not  bound  by  the  rate  restrictions  of  the  franchise  of  another 
absorbed  company  formerly  operating  in  the  same  territory  where  only 
the  physical  property  of  the  latter  company  has  been  purchased;  especi- 
ally where  the  subscribers  of  the  competing  oompany  had  acquiesced  for 
many  years  in  higher  rates  established  by  it. 

Consolidation  merger  and  sale '^  Dissolution  ^^  Jurisdiction  of  Com- 
m^ission, 

2.  The  New  York  Commission  cannot  order  the  dissolution  of  con- 
solidated corporations  or  decree  a  restoration  of  property  legally  trans- 
ferred. 

Hates  ^^  Reasonableness  ^^  Factors  to  he  considered  ^^  Evidence. 

3.  Evidence  that  a  large  part  of  thie  capitalization  of  a  publie 
service  company  does  not  represent  money  actually  paid  is  immaterial 
on  the  question  of  the  reasonableness  of  its  rates. 

Hates  —  Factors  to  he  considered  —  Donated  property  —  Property  pur^ 
chased  from  income, 

4.  Evidence  that  a  portion  of  the  proparty  of  a  pidl>lic  utility  was 
P.U.R.1916C. 
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built  out  of  gifts  or  paid  for  out  of  income  is  immaterial  on  the  ques- 
tion  of  the  reasonableness  of  rates,  since  the  basis  of  rate  making  must 
be  the  value  of  the  property  used  in  the  public  service. 
Evidence  ^Value^  Tax  valuation. 

5.  A  tax  valuation  should  not  be  accepted  as  sufficient  evidence  ol 
the  value  of  utility  property  for  rate  making,  and  allowed  to  prevail 
against  more  positive  evidence,  corroborated  by  examination  of  Commis- 
sion engineers. 

Betum  —  Inadequacy — J^ercentage, 

6.  There  can  be  no  reduction  in  telephone  rates  which  produce  a 
return  of  from  }  of  1  per  cent  to  1}  per  cent  upon  the  lowest  valuation 
permitted  by  the  evidence. 

Evidence -^  Burden  of  proof '^  Beasonahleneae  of  telephone  rates, 

7.  A  complainant  does  not  sustain  the  burden  of  proving  that  exist- 
ing <^arges  are  unreasonable  as  still  required  in  New  York  in  a  tele- 
phone-rate inquiry  by  testimony  of  a  witness  of  limited  experience  as  to 
low  unit  costs  and  by  evidence  of  low  tax  reports  made  by  the  utility, 
where  the  company  offers  evidence  of  careful  appraisal  of  its  property, 
checked  by  Commission  engineers,  and  shows  that  its  revenues  fall  far 
short  of  yielding  a  fair  return  on  the  lowest  value  of  its  property  per- 
mitted  by  the  evidence. 

IHserimination'^  Telephone  rates  ^  Business  of  residence  Unes. 

8.  It  is  proper  that  business  telephones  should  bear  a  portion  of 
the  burden  of  a  rate  increase,  even  though  the  residence  rate  seems  below 
the  actual  cost  of  the  service,  where  the  community  involved  is  one  in 
which  an  extended  residence  service  is  important  to  business  BubsoriberB. 

[February  9, 1916.] 

CoMPUiiNT  against  Moimtain  Home  Telephone  Company  as 
to  rates,  service,  and  other  matters ;  amended  complaint  directed 
also  against  Adirondack  Home  Telephone  Company  and  New 
York  Telephone  Company.  Complaint  as  to  service  held  justi- 
fied, when  complaints  were  filed;  bnt  it  appearing  that,  pend- 
ing the  proceedings,  improvements  had  been  made,  no  specific 
order  for  further  improvements  was  necessary.  Complaint  as 
to  rates  not  sustained.  While  under  the  circimistances  of  the 
case  it  was  held  that  a  rate  of  $9  per  annum  for  business  exten- 
sions was  not  unreasonable,  the  company  was  advised  to  study  the 
expediency  of  decreasing  the  charge.  And  while  it  was  also 
found  that  certain  toll  charges  were  not  unreasonable,  the  com- 
pany was  further  advised  to  study  the  desirability  of  making  cer- 
tain readjustments. 

Appearances:  Kellas,  Qeneway,  &  Kellas  (by  J.  P.  Kellas 
and  L.  M.  Kellas)  for  complainant;  Thomas  Spratt,  C.  W.  Axtz, 
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Paul  H.  Burns,  and  Howard  Hendrickson  for  Mountain  Home 
Telephone  Company,  Adirondack  Home  Telephone  Company, 
and  New  York  Telephone  Company,  respondents;  H.  E.  Sweet 
for  Pomona  Grange  of  St.  Lawrence  coimty;  T.  J.  Fitzpatrick 
for  Chateaugay  Board  of  Trade. 

Irvine,  Commissioner:  The  Mountain  Home  Telephone  Com- 
pany operates  in  several  counties  in  Northern  New  York  and  has 
exchanges  in  a  number  of  places,  including  the  villages  of  Malone, 
Canton,  Potsdam,  Saranac  Lake,  and  the  city  of  Plattsburgh. 
The  present  case  is  one  of  a  group  presented  by  several  complain- 
ants shortly  after  a  general  increase  in  rates  put  in  effect  by  the 
Mountain  Home  Telephone  Company,  hereinafter,  for  reasons 
which  will  appear,  treated  as  the  single  respondent.  The  ques- 
tions presented  in  this  case  are  practically  determinative  of  Ihose 
presented  by  the  complaint  of  subscribers  on  the  Chateaugay  and 
Burke  exchanges  [case  No.  4424]  and  of  that  presented  by  the 
St.  Lawrence  County  Pomona  Grange  [case  No.  4372]. 

The  demands  for  relief  in  this  particular  case  are  so  broad 
and  so  involved  that  it  becomes  necessary  to  make  an  analysis 
thereof  and  to  make  a  brief  statement  of  the  history  of  the  cor- 
porate transactions  out  of  which  these  demands  grow. 

The  complainants  ask — 

1.  That  the  rates  in  Malone  be  reduced  to  the  rates  provided 
in  a  franchise  granted  to  one  Ward  to  operate  a  telephone  system 
in  the  village  of  Malone ; 

2.  A  general  reduction  of  rates  to  those  in  force  before  the 
consolidation  of  companies  hereinafter  referred  to; 

3.  The  elimination  of  certain  toll  charges  between  Malone  and 
other  points ; 

4.  The  "unloading"  of  lines  upon  which  it  is  claimed  too 
many  stations  are  imposed ; 

5.  The  dissolution  of  the  consolidation  already  .mentioned, 
and  a  requirement  that  the  Adirondack  Home  Telephone  Com- 
pany theretofore  operating  in  the  village  of  Malone  and  vicinity 
should  revest  itself  of  its  property  and  restore  its  service; 

6.  A  general  improvement  of  the  service  rendered. 

A  nimiber  of  years  ago  there  was  installed  in  Malone  a  tele- 
phone system  by  a  company  controlled  by  or  affiliated  with  the 
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so-called  Bell  system  which  also  operated  in  other  places  in  the 
I^orthem  New  YoA  territory.  In  1899  Fred  C.  Ward  was 
granted  a  franchise  to  install  and  operate  a  telephone  system  in 
the  village,  and  in  that  franchise  it  was  contracted  that  he  should 
supply  telephone  service  at  $15  per  year  for  business  and  $12 
per  year  for  residences.  Ward  seems  to  have  installed  his  tele- 
phone plant  and  operated  it  for  some  time.  It  was  finally  ac- 
quired by  the  Adirondack  Home  Telephone  Company,  which 
established  rates  of  $24  a  year  for  business  and  $15  a  year  for 
residences,  and  these  advanced  rates  were  apparently  accepted  by 
the  patrons.  The  Adirondack  Home  ccwnpany  and  the  so-called 
Bell  company  continued  to  operate  in  competition  in  Malone  and 
vicinity  until  February  1,  1913,  when  the  Mountain  Home  Tele- 
phone Company,  which  had  theretofore  been  operating  in  Sara- 
nac  Lake  and  other  points  in  Essex  county,  was  consolidated 
with  the  Adirondack  Home  Telephone  Company,  the  Clinton 
Telephone  Company,  and  the  New  York  Telephone  Company 
(the  so-called  Bell  company),  which  had  been  operating  com- 
petitively in  Malone  and  in  other  places  in  St  Lawrence,  Frank- 
lin, and  Clinton  counties.  The  Mountain  Home  company  had 
purchased  the  physical  property  of  the  Adirondack  Home  Tele- 
phone Company,  as  it  had  a  right  to  do,  without  the  consent  of 
this  Commission.  The  franchise  in  Malone  of  the  Adirondack 
Home  Telephone  Company  was  not  transferred  to  the  Mountain 
Home  company,  but  the  franchise  held  by  the  New  York  Tele- 
phone Company  was  transferred.  The  transfer  of  this  franchise 
was  approved  by  this  Conunission  by  order  made  November  27, 
1912,  by  which  order  there  was  also  authorized  the  issue  of  cer- 
tain bonds  and  capital  stock  for  the  purpose  of  acquiring  the 
property  of  the  other  companies  retiring  bonds,  and  for  other 
purposes.  Following  the  consolidation  the  Mountain  Home  Tele- 
phone Company  proceeded  to  eliminate  duplicate  installations 
throughout  the  territory  occupied  by  the  consolidated  companies. 
The  order  of  November  27,  1912,  contains  a  condition  that  be- 
fore making  any  change  of  existing  rates  the  Mountain  Home 
company  should  file  with  the  Commission  its  proposed  schedule 
of  rates,  which  rates  should  not  in  any  respect  exceed  the  schedule 
of  rates  theretofore  submitted  to  the  Commission ;  and  that  said 
schedule  when  so  filed  should  remain  in  force  for  a  period  of  one 
•P.U.R.1916C. 
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year  from  the  filing  of  the  same.  July  1,  1914,  the  Mountain 
Home  Telephone  Company  filed  a  new  schedule  of  rates,  subetan- 
tially  increafling  the  rates  theretofore  in  force.  By  the  new  tariff 
the  following  rates  were  installed  [in  addition,  toll  charges  were 
provided  for  certain  points  which  had  previously  been  within 
the  Malone  free  area] : 


Individnal 
line 

2-party 
line 

4-party 
line 

Extension 
station 

Basiness 

$42.00 
30.00 

$36.00 
24.00 

$30.00 
18.00 

$9.00 

Residence 

6.00 

Let  us  then  consider  the  complainants'  demands,  but  not  en- 
tirely in  the  order  in  which  the  complaint  presents  them. 

The  Restoration  of  the  Franchise  Rates. 

[1]  No  right  can  be  claimed  to  the  restoration  of  those  rates 
merely  because  they  were  stipulated  in  the  franchise  granted  to 
Ward  and  to  which  the  Adirondack  Home  Telephone  Company 
succeeded.  As  already  indicated,  there  was  nothing  in  the  law 
at  the  time  of  the  transfer,  nor  is  there  now  anything,  to  pro- 
vent  the  purchase  by  one  telephone  company  of  the  physical 
property  of  another  without  the  consent  of  the  Commission.  The 
Mountain  Home  Telephone  Company  saw  fit  to  purchase  merely 
the  physical  property  of  the  Adirondack  company.  It  took  over 
the  franchise  of  the  New  York  company  with  the  approval  of  the 
Commission,  and  it  is  operating  under  the  franchise  of  the  New 
York  company,  which  did  not  contain  any  rate  restrictions.  In 
its  present  operation  it  is  therefore  not  bound  by  the  restrictions 
of  the  Ward  franchise.  (Lewis  v.  New  York  Teleph.  Co.  N.  Y. 
Supreme  Court,  Oneida  County,  Opinion  of  Andrews,  J.,  ap- 
parently unreported.  See  also  Wright  v.  Glen  Teleph.  Co.  112 
App.  Div.  745,  99  N.  Y.  Supp.  85.)  It  might  also  be  added  that 
the  complainant  admits  that  there  had  theretofore  been  a  general 
acquiescence  in  an  increase  from  the  stipulated  rates.  The  de- 
mand to  restore  them  after  many  years  of  acquiescence  in  higher 
rates  would,  eyen  by  a  court  of  equity,  be  deemed  a  stale  demand. 
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Dissolution  of  Oonsolidation  and  Requirement  That  the  Adiron- 
dack Home  Telephone  Company  Should  Resume  Its  Prop- 
erty and  Functions. 

[2]  This  question  arose  at  an  early  stage  of  the  proceeding. 
It  was  presented  to  the  Commission,  and  the  Commission  then 
determined  that  it  was  without  jurisdiction  or  authority  to 
order  a  dissolution  of  corporations  already  consolidated,  or  to 
decree  a  restoration  of  property  already  legally  transferred.  It 
declined  to  enter  upon  an  investigation  of  the  facts  in  this  connec- 
tion, and  so  informed  the  complainant,  stating  that  if  the  com- 
plainant still  desired  to  pursue  that  part  of  its  complaint  it  might 
withdraw  without  prejudice  the  remainder  thereof,  whereupon 
the  Commission  would  deny  for  want  of  jurisdiction  the  petition 
so  far  as  it  embraced  this  demand,  and  so  present  the  record  for 
prompt  judicial  review.  The  complainant  elected  to  proceed  un- 
der its  original  complaint,  and  the  Commission  adheres  to  the 
determination  then  made. 

The  Service. 

The  complaint  as  to  service  was  at  the  time  it  was  filed  entirely 
justified  by  conditions  then  existing.  After  the  consolidation  it 
required  a  considerable  interval  to  unify  the  previously  existing 
competing  plants  in  Malone  and  other  localities.  As  usually 
occurs  under  such  competitive  conditions,  there  had  been  suffered 
a  decided  depreciation  of  existing  plant  facilities.  There  had 
also  occurred  a  sleet  storm  of  unusual  severity  which  had  pros- 
trated many  of  respondent's  lines,  and  which  entailed  the  expend- 
iture of  much  time  and  a  large  amount  of  money  in  order  effec- 
tually to  restore  the  service.  In  addition  to  this,  the  administra- 
tive organization  of  the  new  company  had  not  been  perfected  and 
the  general  character  of  the  service  rendered  left  much  to  be  de- 
sired; in  particular,  certain  rural  and  multi-party  lines  were 
greatly  overloaded,  with  consequent  delays  in  obtaining  commu- 
nication by  or  with  the  subscribers  on  such  lines.  Pending  these 
proceedings  the  respondent  has  been  apparently  diligent  in 
remedying  the  defects  complained  of.  It  is  stated  that  at  present 
no  line  has  more  than  eleven  stations  and  most  of  the  multi- 
party lines  have  fewer.     Renewals  and  construction  work  have 
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been  carried  on  to  a  reasonable  extent,  and  reforms  in  central 
office  administration  have  been  effected.  At  the  last  hearing  at 
which  evidence  was  taken  an  effort  was  made  to  show  continued 
bad  service,  but  it  resulted  in  little  more  than  could  be  shown  in 
the  way  of  particular  and  occasional  failures  in  respect  of  any 
company.  Examinations  in  Malone  and  at  other  points  have 
been  made  by  inspectors  of  the  Commission,  who  report  decided 
improvement  and  present  satisfactory  conditions.  Any  defects 
in  service  remaining  are  not  such  as  can  be  cured  by  specific 
order,  but  mostly  depend  upon  the  ability  and  desire  of  operat- 
ing and  other  officials  to  render  the  service  to  which  the  com- 
pany's patrons  are  entitled,  aided  as  may  be  by  inspection  and 
recommendations  of  the  Commission.  This  aid  the  Commission 
will  continue  to  supply;  and  should  there  be  ground  for  further 
complaint  as  to  service  conditions,  complaints  made  to  the  Com- 
mission will  receive  prompt  attention. 

The  Bates. 

[8-7]  1.  Basis  of  Inquiry. — Whatever  might  otherwise  be  tibe 
opinion  of  the  Commission  as  to  the  burden  of  proof  and  related 
questions  on  such  investigations,  it  has  been  settled  by  judicial 
decision  that  the  burden  is  upon  the  complainant  to  show  that 
the  existing  rates  are  unjust  and  unreasonable.  (People  ex 
rel.  New  York  C.  &  H.  R.  E.  Co.  v.  Public  Service  Commission, 
159  App.  Div.  646,  145  K  Y.  Supp.  513,  affirmed  in  215  N. 
Y.  241,  P.TJ.E.1915D,  423,  109  K  E.  252.)  Since  this  case 
arose  the  legislature  has  changed  the  rule  so  far  as  it  affects  in- 
creases of  rates  made  by  common  carriers.  (Laws  1914,  chap. 
240.)  Otherwise  the  rule  is  still  in  effect.  (People  ex  rel. 
New  York  Teleph.  Co.  v.  Public  Service  Commission,  169  App. 
Div.  448,  P.U.R.1915F,  725,  154  K  Y.  Supp.  1093.)  When 
the  complainant  rested  its  case  there  was  practically  no  evidence 
on  the  subject,  certainly  no  evidence  meeting  the  requirements 
imposed  by  the  appellate  division  in  the  case  last  cited.  How- 
ever, the  court  of  appeals  had  in  the  New  York  Central  Case 
clearly  indicated  the  distinction  between  the  true  burden  of  proof 
and  the  duty  of  first  offering  evidence  upon  a  given  point,  and 
the  sitting  Commissioner  requested  the  respondent  to  offer  evi- 
dence as  to  the  value  of  its  property,  its  revenues,  and  its  ex- 
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penses ;  stating,  however,  that  when  all  the  evidence  was  in,  the 
Commission  must,  in  weighing  it,  place  the  burden  where  the 
courts  had  declared  it  must  be  placed,  upon  the  complainant. 
The  respondent  accordingly  proceeded  with  evidence  upon  the 
points  indicated,  and  thereafter  the  complainants  offered  evi- 
dence on  those  subjects,  to  which  reference  will  be  made  later. 
The  Commissi(m  fully  recognized  the  difficulty  which  complain- 
ants in  rate  cases  meet,  confronted  with  this  rule  as  to  the  bur- 
den of  proof.  It  is  not  unnatural,  under  the  circumstances, 
that  complainants,  realizing  their  inability  to  explore  the  af- 
fairs of  large  corporations  in  order  to  make  the  requisite  proof, 
should  fe^  that  the  Commission  should  itself  undertake  the  in- 
quiry. If  a  valuation  of  the  company's  property  is  an  essential 
to  every  rate  inquiry  of  a  general  character,  it  is  manifestly  im- 
possible for  the  Commission  on  such  complaints  to  pursue,  at  the 
expense  of  the  state  of  New  York,  the  inquiry  required.  Exist- 
ing appropriations  are  entirely  insufficient  to  permit  sudi  a  prac- 
tice, and  it  is  not  probable  that  the  people,  speaking  through  the 
legislature,  would  consent  to  the  large  burden  of  expense  that 
would  thereby  be  imposed.  We  must  therefore  take  the  evidence 
as  it  has  been  presented,  and  determine  from  that  whether  the 
complainant  has  shown  that  the  present  rates  of  the  respondent 
are  unjust  and  unreasonable. 

The  path  to  be  pursued  in  such  an  inquiry  has  been  indi- 
cated in  many  cases,  and  is  recognized  by  statute.  The  com- 
pany is  entitled  to  a  reasonable  average  return  upon  the  value 
of  the  property  actually  used  in  the  public  service,  and  the  neces- 
sity of  making  reservation  out  of  income  for  surplus  and  con- 
tingencies must  also  be  considered.  The  complainant  desired  to 
show  that  a  large  part  of  the  capitalization  of  the  Adirondack 
Home  company  did  not  represent  money  actually  paid.  This 
evidence  was  rejected  on  the  groimd  that  the  question  before  the 
Commission  was  whether  the  rates  yielded  more  than  a  fair  re- 
turn on  the  actual  value  of  the  property,  not  whether  they  yielded 
a  return  upon  the  present  or  past  capitalization.  Much  of  the 
evidence  so  offered  was  later  received  upon  another  theory  and  in 
another  connection  not  here  relevant  The  capitalization  author- 
ized by  this  Conamission  November  27,  1912,  was  itself  based  on 
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valuation,  and  not  on  existing  outstanding  bonds  and  stocks  of 
the  constituent  companies. 

The  complainant  also  contended  that  a  large  portion  of  the 
present  property  of  the  Mountain  Home  company  was  built  up 
out  of  gifts  made  to  the  Adirondack  Home  company  or  to  Ward, 
and  out  of  the  income  of  the  Adirondack  company.  Inquiry  into 
this  was  also  excluded  by  order  of  the  Commission  made  Sep- 
tember 30,  1915,  wherein  the  Conunission  held  that  the  basis  for 
rate  making  must  be  the  value  of  the  property  used  in  the  public 
service,  and  that  it  is  immaterial  whether  that  property  was  ac- 
quired by  the  issuance  of  capital,  out  of  income^  or  otherwise. 
The  first  inquiry  must  therefore  be  as  to  the  actual  present  value 
of  the  property  of  the  respondent  devoted  to  the  public  service. 

2.  Valtuition. — The  inevitable  conclusion  from  all  the  evi- 
dence in  the  case  renders  it  unnecessary  for  us  to  enter  into  a 
detailed  examination  of  the  present  value  of  the  company's  prop- 
erty, or  to  reach  any  very  accurate  result  upon  that  point.  Prior 
to  the  consolidation,  inventories  were  made  by  persons  connected 
with  the  New  York  Telephone  Company  of  the  properties  other 
than  that  of  the  New  York  Telephone  Company  in  this  territory^ 
and  an  appraisal  made  based  on  such  inventories.  The  property 
of  the  New  York  Telephone  Company  in  that  territory  was  as- 
certained through  a  general  inventory  that  had  been  made  in 
1910 ;  the  purpose  being  to  ascertain  the  structural  value  (t.  e., 
the  cost  of  reproduction  new  less  depreciation)  of  the  properties 
about  to  be  consolidated.  In  the  capitalization  case  heretofore 
referred  to  the  results  of  these  inventories  and  appraisements 
were  checked  by  engineers  of  the  Commission,  and  they  were 
accepted  by  the  Commission  as  the  basis  for  the  capitalization 
order.  An  analysis  of  the  property  of  the  combined  corporations 
shows  a  net  book  value  of  property  acquired  by  the  Mountain 
Home  Telephone  Company  at  the  date  of  the  consolidation,  Feb- 
ruary 1,  1913,  of  $1,602,097.63.  The  consideration  paid  was 
$1,589,700,  leaving  an  excess  of  book  value  of  property  acquired 
over  the  consideration  paid  of  $12,397.63.  The  total  fixed  capi- 
tal of  the  acquired  companies  was  on  that  date  $1,473,072.49. 
This  is  the  structural  value  of  the  physical  property  only.  .  De- 
ducting from  this  the  excess  of  total  book  value  over  consideration 
paid,  $12,397.63,  leaves  $1,460,674.86.     The  original  Moun- 
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tain  Home  company  had  then  property  to  which  a  structural 
value  was  attached  of  $46,740.25,  although  its  actual  cost  as  car- 
ried on  the  books  was  greater.    We  reach  the  following  result: 

Fixed  capital  acquired  February  1,  1913 $1,460,674.86 

Structural  value  Mountain  Home  property  46,740.15 

Total  fixed  capiUl   ' $1,607,416.11 

Additions  to  June  30,  1915  228,396.17 

Total    $1,736,811.28 

Retirements  in  the  same  interval  248,486.43 

Net  June  30,  1915  $1,487,324.85 

The  book  cost  as  submitted  by  the  respondent  as  of  June 
80,  1916,  is  $1,508,323.85.  The  lower  of  these  figures  gives 
us  the  ^Tmre  bones"  of  the  enterprise,  and  leads  to  such  a  result 
that  it  becomes  unnecessary  to  consider  any  of  the  intangible  or 
speculative  elements  that  introduce  so  much  difficulty  into  ques- 
tions of  valuation. 

The  evidence  offered  by  the  complainant  to  overcome  this  re- 
sult, which  is  the  least  that  can  possibly  be  reached  on  the  re- 
spondent's evidence,  is  somewhat  fragmentary  and  far  from  con- 
dusive.  Probably  from  the  very  nature  of  the  case  nothing  else 
could  be  espected.  A  former  manager  of  the  Adirondack  Home 
Triephone  Company  testified  as  to  certain  unit  costs.  He  cre- 
ated the  impression  of  being  a  fair-minded,  but  somewhat  reluc- 
tant, witness.  His  experi^ice  had  been  limited  to  certain  phases 
of  the  telephone  business,  and  he  spoke  from  memory  alone.  He 
dealt  with  market  prices  of  various  materials,  and  was  able  to 
give  little  information  as  to  construction  costs  and  other  ele- 
ments. The  so-called  unit  costs  given  by  him  were  generally  less 
than  those  contended  for  by  the  respondent,  but  in  some  in- 
stances they  were  greater.  If  his  testimony  should  be  accepted 
entirely  it  would  fall  far  short  of  establishing  any  valuation.  At 
most  it  would  only  tend  to  discredit  the  appraisement  made  on 
behalf  of  the  consolidating  companies  and  checked  by  the  Com- 
mission's engineers. 

The  tax  reports  of  the  Mountain  Home  Telephone  Company 
for  the  Malone  district  were  also  proffered.  The  different  bases 
of  valuation  for  purposes  of  taxation  and  for  rate-making  pur- 
poses have  been  so  uniformly  recognized  that  it  is  idle  to  con- 
tend that  these  tax  reports  should  be  accepted  as  establishing 
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value  for  present  purposes.  (See  Missouri  Rate  Cases  (Knott 
V.  Chicago,  B.  &  Q.  R  Co.)  230  U.  S.  474,  57  L.  ed.  1571,  33 
Sup.  Ct.  Eep.  975;  Willcox  v.  Consolidated  Gas  Co.  212  U.  S. 
19,  53  L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Rep.  192, 
15  Ann.  Cas.  1034.)  It  may  well  be  that  we  ought  to  reach  a 
condition  where  a  single  valuation  of  public  service  property 
could  be  made  to  answer  all  governmental  purposes.  We  have 
not  yet  reached  that  condition.  In  the  Consolidated  Gas  Case 
referred  to,  the  corporation  resorted  to  the  tax  appraisements  in 
order  to  enhance  its  valuation.  In  other  cases,  as  in  the  present, 
the  complainant  parties  have  attempted  to  resort  to  it  in  order  to 
depreciate  the  valuation.  In  no  case,  so  far  as  we  are  informed, 
has  the  tax  appraisement  been  accepted  as  sufficient  evidence  of 
value  upon  which  to  base  rates.  The  greatest  effect  that  can  be 
permitted  is  that  of  an  admission  against  interest,  and  this  we 
cannot  permit  to  prevail  against  the  more  positive  evidence  cor- 
roborated by  the  examinations  of  our  own  engineers. 

The  item  for  right  of  way,  $226,732.50,  as  of  February  1, 
1913,  was  seriously  questioned;  and  while  it  was  really  not 
impeached,  the  evidence  to  support  it  waa  far  from  satisfactory. 
If  we  deduct  this  item  in  ioto,  it  still  leaves,  on  the  basis  of  our 
former  calculation,  $1,260,592.35.  It  must  not  be  understood 
that  we  are  stating  this  sum  as  the  actual  value  of  the  property 
employed  in  the  public  service.  It  is  the  irreducible  minimum 
permitted  by  the  evidence;  and  we  use  it  here,  not  to  establish 
it  in  any  other  connection  as  even  an  attempt  at  valiiation,  but 
merely  as  a  tentative  figure  in  ccwmection  with  the  revenues  and 
expenses  of  the  company. 

3.  Rev&tiues  and  Expenses. — There  were  proved  from  the 
books  of  the  respondent  the  revenues  and  expenses  from  February 
1  to  December  31,  1913,  for  the  entire  year  1914,  and  for  the 
six  months  from  January  1  to  June  30,  1915.  Summarized 
these  are  as  follows : 


I   Feb.  1  to 
|Dec.  31,  '13 


Year  1914 


Jan.  1  to 
June  30,  '15 


Total  gross  revenue !   $245,848X6 

Total  expenses  and  deductions  from 

income   313,972.14 


$301,980.82 
329,951.99 


$147,lL..l5 
152.883.37 


Expenses  over  revenues $  68, 124.08 


$  27,971.17 


$    5,756.22 
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The  items  of  expense  have  been  examined  by  the  engineers 
of  the  Commission,  and  with  perhaps  one  exception  have  been 
found  reasonable,  and  not  disproportionate  to  the  expenses  of  oth- 
er similar  properties.  The  exception  referred  to  is  the  item  of 
depreciation.  Excluding  this  item,  the  expenses  for  1914  were 
$217,648.35,  or  an  expense  per  station  of  $22.21.  The  depre- 
ciation charge  for  1914  was  $112,303.64,  and  the  annual  per- 
centage of  depreciation  charged  to  the  average  plant  in  service 
from  February  1,  1913,  to  June  30,  1915,  is  stated  by  the  com- 
pany to  be  7.38  per  cent.  Again  we  need  not  enter  into  a  de- 
tailed  inquiry  as  to  what  would  be  a  proper  depreciation  charge. 
Let  us  assume  for  the  purposes  of  this  inquiry  alone,  and  with- 
out any  intention  of  implying  that  the  sum  assumed  represents  a 
proper  diarge  or  a  suflScient  charge,  that  $75,000  per  year  is 
ample  to  cover  depreciation.  Let  us  disregard  the  fractional 
part  of  1913  when  the  condition  of  the  respondent's  business  was 
unduly  disturbed,  and  use  the  figures  for  1914  and  the  first  half 
of  1915.  We  deduct  then  $87,303.64  from  the  item  of  depre- 
ciation charged  to  expenses  for  1914,  and  $16,608.26  from  the 
same  item  for  the  first  half  of  1915.     This  gives  us — 


1914 

1915,  1st  half 

Gross  revenue 

$301,980.82 
292,648.35 

$147,127.15 

Total  expenses  and  deductions 

136,375.11 

This  leaves  for  1914  a  surplus  of  revenues  over  expenses  of 
$9,332.47;  and  for  the  first  half  of  1915,  $10,752.04.  This 
means  an  annual  return  of  f  of  1  per  cent  in  1914,  and  at  the 
rate  of  IJ  per  cent  in  the  first  half  of  1915 ;  but  it  must  be  borne 
in  mind  that  interest  paid  is  not  calculated  within  the  expenses 
and  deductions.  The  interest  charge  is  about  $52,000  per  year. 
No  argument  is  necessary.  The  inference  from  the  above  figures 
is  conclusive.  The  property  at  the  present  rates  falls  far  short 
of  yielding  a  fair  return  upon  its  value. 

It  was  contended  in  the  hearings  that  the  former  Adirondack 

Home  company  furnished  service  at  much  lower  rates  and  was 

at  the  same  time  prosperous.     The  greater  part  of  the  operation 

of  this  company  was  before  1910,  when  telephone  companies 
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were  first  subjected  to  the  supervision  of  the  Commission.  The 
reports  of  the  Adirondack  Home  Telephone  Company  for  1910, 
1911,  and  1912  show  that  no  dividends  were  paid.  They  do 
show  a  certain  surplus,  but  without  going  into  details  the  showing 
is  based  up<Hi  maintenance  and  depreciation  aocoimts  of  such 
character  as  to  indicate  future  disaster.  The  net  increase  in  the 
corporate  surplus  in  1912  was  $1,446.35,  on  a  charge  for  depre- 
ciation of  $6,211.61,  based  on  a  fixed  capital  of  over  $310,000. 

4.  Conclusions  as  to  Bates. — It  is  quite  evident  from  what 
has  preceded  that  no  reduction  can  be  ordered  f  nan  the  present 
rates  taken  as  a  whole  with  any  regard  to  a  return  on  the  prop- 
erty devoted  to  the  service.  Increases  in  rates  are  always  dis- 
turbing and  naturally  productive  of  dissatisfaction.  This  is  the 
ease,  entirely  too  common,  of  competing  companies  occupying  a 
territory  of  limited  patronage  and  fixing  their  rates  to  meet  con- 
ditions of  competition  rather  than  to  insure  c(»nmercial  success 
in  the  long  run.  When  rates  are  fixed  so  low  as  to  be  in  the 
long  run  unremunerative,  capital  is  not  only  not  attracted,  but 
it  cannot  be  obtained,  and  the  public  as  well  as  the  companies 
ultimately  suffer  the  consequences.  The  territory  served  by  the 
Mountain  Home  Telephone  Company  is  not  thickly  settled.  It 
is  largely  mountainous,  its  winter  climate  is  severe,  and  main- 
tenance of  overhead  lines  consequently  expensive.  Ogdensburg, 
with  about  17,000  inhabitants,  is  the  largest  community  served. 
Nevertheless,  the  rates  are  not  higher  than  those  prevailing  in 
territory  where  conditions  are  more  favorable,  except  at  certain 
points  where  competition  carried  on  in  a  ruinous  manner  may 
still  exist. 

[8]  5.  The  Schedule  of  Rates. — The  testimony  of  the  respond- 
ent's experts  is  to  the  effect  that  the  rate  schedule  is  well 
balanced  and  makes  a  proper  distribution  of  charges  upon  dif- 
ferent branches  of  service.  The  individual  line  rate  for  busi- 
ness seems  proportionately  large.  On  the  other  hand,  the  princi- 
pal complaint  has  been  the  increase  of  the  four-party  residence 
rate  from  $15  to  $18.  A  decrease  in  the  business  rate  would 
necessarily  involve  a  further  increase  in  the  other.  In  order  to 
render  business  telephones  in  such  communities  of  proper  service 
to  their  patrons,  an  extended  residence  service  is  necessary.  It 
is  not  improper  that  the  business  rate  should  bear  something  of 
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a  burden  for  this  reason,  even  though  the  residence  rate  seems 
below  the  actual  cost  of  the  service.  We  are  therefore  not  dis- 
posed to  disturb  the  existing  schedule  in  this  respect. 

The  business  rate  for  an  extension  station  is  $9  per  annum, 
and  for  residence  $6.  Of  late  there  has  been  a  tendency  toward 
a  uniform  $6  rate.  Rates  as  high  as  $1  per  month  have  been 
approved  by  some  commissions.  A  rate  of  $9  is  quite  common* 
In  view  of  the  manifest  necessity  of  maintaining  the  total  reve- 
nues of  the  Mountain  Home  company,  we  would  not  be  justified 
in  directing  at  present  a  reduction  of  the  current  rate,  but  as  a 
matter  of  business  expediency  it  would  be  well  for  the  company 
to  inquire  whether  on  the  whole  its  interest  would  not  be  better 
subserved  by  putting  in  a  uniform  $6  rate,  in  the  hope  that  an 
increased  use  of  extension  service  would  be  more  "than  compensa- 
tory. 

6.  Toll  Charges. — ^Under  the  old  conditions  of  competition  a 
large  number  of  outlying  points  were  able  to  communicate  with 
Malone,  and  through  Malone  with  one  another,  without  the  pay- 
ment of  tolls.  This  free  area  was  certainly  extended  beyond  all 
reason,  as  it  embraced  Fort  Covington  to  the  northwest,  Cha- 
teaugay  to  the  northeast,  and  other  equally  distant  points.  The 
principal  complaint  of  the  curtailment  of  this  area  and  the 
installation  of  tolls  comes  from  subscribers  to  the  Chateaugay 
and  Burke  exchanges,  and  is  embraced  in  a  separate  complaint, 
but  it  is  also  involved  in  this  complaint.  Burke  is  about  6  miles 
from  Malone  and  Chateaugay  about  9,  almost  in  the  same  line. 
Chateaugay  has  a  population  of  2,900  and  Burke  1,600.  July 
1,  1915,  there  were  297  stations  on  the  Chateaugay  exchange  and 
74  on  the  Burke  exchange;  there  were  1,150  on  the  Malone 
exchange.  If  Burke  stood  alone  it  might  well  be  argued  that 
the  exchange  there  should  be  abandoned  and  the  subscribers  con- 
nected directly  to  Malone.  The  small  number  of  subscribers 
necessitates  a  central  office  arrangement  that  is  not  conducive  to 
good  service.  The  difficulty  is  that  Chateaugay,  somewhat  far- 
ther away,  has  a  much  larger  number  of  subscribers,  and  to  han- 
dle the  service  through  the  Malone  exchange  would  not  be  prac- 
ticable. If  separate  central  stations  are  to  be  maintained,  the 
tolls  between  Malone  and  Chateaugay  are  d^fawihle  if  not  neces- 
sary. Burke  could  more  readily  be  consolidated  with  Chateaugay 
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than  with  Malone,  but  the  people  of  Burke  seem  to  desire  coni- 
munication  with  Malone  rather  than  with  Chateaugay.  Again 
the  Commission  feels  that  it  should  not,  in  the  light  of  the  com- 
pany's financial  condition,  direct  either  a  consolidation  of  these 
exchanges  or  an  abolition  of  the  tolls  between  them,  but  that  it 
is  a  subject  demanding  the  careful  consideration  of  the  com- 
pany's officials.  It  may  be  that  the  desire  for  cheap  telephone 
communication  between  these  points  and  Malone  is  such  that 
the  abolition  of  the  tolls  would  sufficiently  increase  ihe  patronage 
to  warrant  the  taking  of  this  step.  Certainly  a  local  service 
such  as  we  have  in  Burke,  where  there  are  only  74  stations,  is 
not  very  satisfactory. 

As  to  the  other  points  where  tolls  are  imposed,  of  which  com- 
plaint is  made,  it  is  sufficient  to  say  that  they  are  not  naturally 
within  the  Malone  free  area,  and  that,  while  the  patrons  un- 
doubtedly desire  service  free  of  tolls,  the  company  could  not 
afford  to  give  it  under  the  existing  rates. 

The  complaint  so  far  as  it  affects  the  rates  is  therefore  not 
justified.  So  far  as  it  affects  the  service,  it  was  at  the  time  it 
was  filed  justified,  but  improvements  have  been  made,  and  no 
specific  order  is  now  practicable  which  would  insure  further 
improvement  This  must  be  left  to  the  continuing  efforts  of  the 
company  and  the  continuing  supervision  of  the  Commission. 

All  concur. 

Note. — Complaints  in  St.  Lawrence  County  Pomona  Grange,  Case 
No.  4372,  and  Chateaugay  &  Burke  Exchanges  v.  Mountain  Home 
Teleph.  Co.  Case  No.  4424,  were  dismissed  Feb.  9,  1916,  upon  the 
facts  found  and  for  the  reasons  stated  in  Board  of  Trade  v.  Moun- 
tain Home  Tblbph.  Co.  ante,  688. 


NEW  YORK  PUBLIC  SERVICB  COMMISSION,  SECOND  DISTRICT. 

PORT  JEFFERSON  ELECTRIC  LIGHT  COMPANY 

V. 

XORTH  SHORE  ELECTRIC  LIGHT  &  POWER  COMPANY. 

[Case  No.  5070.J 

Franchise '^Seope^^MunMpatUieB'^SuhaequetU     incorporaUon     of 
territory. 

An  electric  company  which  has  secured  the  approval  of  the  Com- 
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xniBsion  to  the  exercise  of  a  franchise  throughout  a  town  tieede  no  fur- 
ther approval  to  operate  in  a  village  subsequently  carved  out  of  such 
town. 

[February  1,  1916.] 

Compijuht  that  the  North  Shore  Electric  Light  &  Power 
Company  is  unlawfully  exercising  a  franchise  in  the  village  of 
Shoreham;  dismissed. 

By  the  Commission:  The  complaint  in  this  proceeding  was 
filed  on  July  15,  1915.  It  alleges  "that  the  North  Shore  Elec- 
tric Light  &  Power  Company  is  unlawfully  exercising  a  fran- 
chise within  the  incorporated  village  of  Shoreham,  its  franchise 
having  been  granted  by  the  officials  of  the  town  of  Brookhaven  in 
1909,  and  never  exercised  within  the  incorporated  limits  of  the 
village  of  Shoreham  until  June,  1915,  but  said  franchise  is  now 
being  exercised  without  the  approval  of  the  Public  Service  Com- 
mission." The  answer  of  the  North  Shore  company  was  filed 
on  August  20,  1915,  and  the  matter  has  been  at  issue  since  that 
time.  In  the  answer,  the  respondent  admits  the  granting  of  the 
franchise  in  the  town  of  Brookhaven  in  1909,  and  alleges  that 
the  Public  Service  Commission  for  the  second  district  approved 
the  exercise  of  such  franchise  on  February  28,  1911,  and  that 
it  is  now  being  exercised  pursuant  to  such  approval.  No  formal 
hearing  has  been  held  in  this  matter  although  the  case  has  been 
set  down  for  a  hearing  several  different  times,  but  adjournments 
have  been  taken  by  stipulation  of  the  parties.  The  Commission, 
having  considered  the  matter  further,  is  now  of  the  opinion  that 
no  formal  hearing  is  necessary,  as  the  matter  can  be  disposed  of 
without  subjecting  the  parties  to  the  trouble  and  expense  incident 
thereto.  The  records  of  the  Commission  show  that  a  franchise 
was  granted  to  the  respondent  by  the  town  of  Brookhaven  on 
March  11,  1909.  An  application  to  the  Commission  by  the 
respondent  for  permission  to  exercise  said  franchise  was  denied 
in  1910.  Such  application  was  subsequently  renewed,  and  on 
February  28, 1911,  an  order  was  made  by  the  Commission  grant- 
ing the  application.  The  village  of  Port  Jefferson  is  located  in 
the  town  of  Brookhaven,  and  the  North  Shore  company  is  doing 
business  in  that  village.  The  village  of  Shoreham  was  carved 
out  of  the  town  of  Brookhaven,  but  at  the  time  the  Commission 
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approved  tte  exercise  of  the  franchise  in  the  town  of  Brook- 
haven  the  village  had  not  been  incorporated.  The  franchise, 
however,  covers  all  of  that  portion  of  the  town  which  is  now 
included  in  the  village  of  Shoreham,  so  that  the  only  question 
in  the  case  is  whether  or  not  the  respondent  is  illegally  operating 
in  the  village  of  Shoreham  under  the  franchise  granted  by  the 
town  of  Brookhaven.  When  a  portion  of  the  town  of  Brook- 
haven  was  set  aside  as  a  village,  the  rights  of  the  respondent  to 
exercise  its  franchise  therein  were  not  taken  away.  The  village 
took  over  that  portion  of  the  town  subject  to  such  rights  as  might 
exist  in  others  to  exercise  franchises  in  the  public  highways ;  to 
hold  otherwise  would  be  to  promote  endless  confusion.  However, 
the  matter  has  been  definitely  determined  by  the  courts  in  People 
ex  rel.  Woodhaven  Gaslight  Co.  v.  Deehan,  153  N.  Y.  528,  47 
N.  E.  787.  The  complaint  cannot  be  sustained,  and  it  is  there- 
fore— 

Ordered  that  the  complaint  herein  be  and  the  same  hereby  is 
dismissed  and  the  case  closed  upon  the  records  of  the  ConmiiB- 
sion« 


HililNOIS  PUBLIC  UTIIilTISS  COMMISSION. 

RE  SOUTHERN  ILLINOIS  GAS  COMPANY. 

[No.  2840.] 

Security  iaaues -^  Purpose  of  iaaue -^  Organization  expenses. 

1.  Upon  organization,  a  gas  company  was  authorized  to  use  $473,- 
700  of  the  proceeds  of  the  sale  of  stock  and  bonds  for  the  acquisition 
of  property  and  the  construction  of  facilities,  $67,928  of  the  proceeds 
lor  engineering,  superintendence,  omissions,  interest  during  construc- 
tion, and  legal  expenses,  $50,000  of  the  proceeds  for  working  capital  and 
development  expenses  (provided  that  such  part  of  this  fund  as  is  not 
required  for  said  purposes  shall  be  used  for  the  retirement  of  bonds, 
or  in  extensions,  improvements,  or  additions  to  facilities),  and  $38,372 
of  the  proceeds  for  organization,  promotional,  financing,  and  general 
expenses  and  salaries  and  expenses  until  operation  is  bc^gun  (provided 
that  no  part  of  thb  amount  shall  be  expended,  except  as  needed  for 
actual  expenses,  until  construction  is  actually  begun  and  then  only  in 
proportion  as  the  work  progresses). 

Security  issues  —  Cost  of  issue  —  Provision  for. 

2.  The  Illinois  Commission  ordered  that  all  diiooait%  < 
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and  expenses  in  connection  with  the  approyal,  issuance,  and  sale  of 
bonds,  be  amortized  out  of  income  in  equal  annual  instalments. 

(Shaw  and  Yates,  Commissioners,  dissent.) 

[January  27,  1916.] 

Application  for  leave  to  issue  securities  in  amounts  to  be 
determined  by  the  Commission  for  the  construction  and  equip- 
ment of  a  gas  plant,  for  engineering,  superintendence  during  con- 
struction, legal  expense,  contractor's  profit,  expenses  of  sale  of 
stocks  and  bonds,  discounts,  cost  of  development  (including  ordi- 
nary losses),  taxes  and  insurance,  working  capital,  and  to  capital- 
ize going  value;  company  authorized  to  mortgage  present  and 
existing  property  to  secure  $2,500,000  bonds,  and  to  issue  $300,- 
000  capital  stock  to  be  sold  at  par,  and  to  issue  $375,000  first 
mortgage  6  per  cent  bonds  to  be  sold  at  80  per  cent  of  par,  the 
proceeds  to  be  used  for  purposes  and  imder  conditions  specified. 

Commissioner  Shaw  dissented  from  the  majority  finding  of 
$38,372  to  cover  organization,  promotion,  and  financial  expenses, 
being  of  the  opinion  that  a  total  allowance  of  15  per  cent  based 
upon*  the  actual  costs  of  labor  and  materials  used  in  the  construc- 
tion of  the  physical  plant  is  sufficient  and  adequate  to  cover  all 
overheads,  including  interest  during  construction  as  well  as  pre- 
liminary and  promotional  costs.  In  this  opinion  the  question  of 
the  allowance  of  overhead  expenses  is  discussed  at  considerable 
length. 

By  Thompson,  Commissioner:  The  application  aforesaid 
having  eome  on  to  be  heard,  and  the  matter  having  bean  sub- 
mitted for  disposition  upon  the.evidence  presented,  it  now  appears 
to  the  Commission: 

That  Southern  Ulinoib  Gas  Company  is  a  corporation  organ- 
ized under  the  laws  of  Illinois  with  a  capital  stock  of  $2,500 
divided  into  twenty-five  shares,  of  the  par  value  of  $100  eaoL 

That,  undec  certain  ordinances  and  franchises  now  held  by  the 
said  company,  and  by  virtue  of  a  certificate  of  conveniwice  and 
necessity  heretofore  issued  by  this  Commission  in  cause  No, 
2707,  the  said  company  proposes  to  engage  in  the  manufacture, 
di$tribution,  and  sale  of  artificial  gas  for  li^,  heat^  and  power 
purposes  in  the  dLties  of  Hari(HX,  Herrin,  Jc^naon  City^  and 
Carterville;  and^  for  that  purpose^:  it  desires  (1)  to  construct  a 
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plant  for  the  manufacture  and  distribution  of  artificial  gas,  (2) 
to  lay  its  mains  and  service  pipes  in  the  said  cities  and  along 
the  highways  between  the  said  cities,  (8)  to  make  provision  for 
extension  into  territory  contiguous  and  adjacent  to  the  said 
cities,  and  (4)  to  make  provision  likewise  for  the  manufacture 
and  sale  of  coke,  tar,  ammonia,  and  other  by-products  obtained 
in  the  manufacture  of  such  gas. 

That  it  is  represented  by  the  petitioner  that,  to  provide  the 
necessary  capital  for  the  purposes  aforesaid,  it  will  be  necessary 
for  it  to  issue  its  stocks  and  bonds  in  an  amount  to  be  determined 
by  this  Commission,  based  upon  the  cost  of  the  following  items, 
to  wit :  Labor  and  materials  for  construction  of  plant  and  equip- 
ment, engineering  and  superintendence  during  construction 
period,  l^al  expenses  for  incorporation,  increase  of  stock,  pro- 
curing of  franchises,  preparation  of  trust  deeds  and  bonds,  repre- 
sentation before  this  Commission,  contractors'  profits,  expenses  of 
sale  of  stocks  and  bonds,  discounts,  cost  of  development  (includ- 
ing ordinary  losses),  taxes  and  insurance,  and  working  capital; 
and  that  the  petitioner  also  asks  to  capitalize  the  going  value 
which  the  coticem  will  have  in  the  future. 

The  Commission  having  fully  considered  the  evidence  offered 
by  the  petitioners  and  the  arguments  of  its  counsel,  and  being 
fully  advised  in  the  premises,  finds  that  the  total  amount  of 
capitalization  of  the  said  Southern  Illinois  Gas  Company,  which 
capital  the  Commission  should  now  authorize,  and  which  is  rea- 
sonably required  for  the  acquisition  of  property  and  the  con- 
struction and  completion  of  said  plant,  should  not  exceed 
$300,000  of  capital  stock  and  $375,000  of  first-mortgage  bonds, 
making  a  total  capitalization  of  $675,000. 

It  is  therefore  ordered  by  the  State  Public  Utilities  Commis- 
sion of  Illinois,  as  follows: 

Section  1.  That  the  Southern  Illinois  Gas  Company  may 
increase  its  capital  stock  to  the  sum  of  $800,000,  and  thereupon 
is  authorized  to  issue  its  capital  stock  to  the  amount  of  $300,000, 
par  value,  including  therein  the  original  capital  stock  of  the  said 
company,  to  be  in  shares  of  $100  each. 

Section  2.  That  the  said  Southern  Illinois  Gits  Company  be, 
and  it  is,  hereby  authorized  to  make,  execute,  and  deliver  its 
first-mortgage  or  trust  deed  to  a  corporate  trustee  (to  be  here^ 
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after  named),  conveying  all  of  its  property  now  owned  or  here- 
after to  be  acquired,  to  secure  its  first-mortgage  bonds  in  an 
amount  not  exceeding  $2,500,000 ;  provided,  the  form  and  condi- 
tions of  the  said  mortgage  be  submitted  by  said  company  to  this 
Cwnmission  for  its  approval  before  execution  and  delivery 
thereof. 

Section  3.  That  the  said  Southern  Illinois  Gas  Company  be, 
and  it  is,  hereby  authorized  to  issue  its  first-mortgage  bonds  in 

the  sum  of  $375,000,  par  value,  to  be  dated , 

to  mature and  to  bear  interest  at  6  per 

cent  per  annum,  payable  semiannually,  under  and  in  pursuance 
of  the  terms  and  conditions  of  the  mortgage  hereinabove  author- 
ized. 

Section  4.  The  capital  stock  and  bonds  hereby  authorized  to 
be  issued  are  authorized  upon  the  conditions  following,  and  not 
otherwise,  to  wit : 

First:  That  the  said  capital  stock  shall  be  sold  by  the  said 
Southern  Illinois  Gas  Company  for  cash,  or  for  property,  at  par. 

Second :  That  the  said  bonds  shall  be  sold  by  the  said  South- 
em  lUinois  Gas  Company  so  as  to  net  the  said  company  not  less 
than  80  per  cent  of  the  par  value  of  the  principal  thereof  and 
accrued  interest  thereon. 

Third :  That  the  proceeds  of  the  said  stocks  and  bonds  shall 
be  applied  only  to  the  following  purposes,  to  wit: 

For  the  acquisition  of  property,  and  for  the  construction 
and  completion  of  the  plant  and  facilities  for  the 
business  aforesaid   $443,700 

For  engineering,  superintendence,  and  omissions,  interest 

diuring  construction,  and  legal  expenses 67,928 

$511,628 

For  working  capital  and  development  expenses 60,000 

Provided  that  such  portion  of  this  fund  as  is  not  required  for 
the  said  purposes  ^all  be  used  in  the  retirement  of  bonds  or  in 
extensions,  improvement,  or  additions  to  its  facilities. 

For  organization  expenses,  promotional  expenses,  financing  and 
general  expenses,  and  the  salaries  and  expenses  of  carrying  on 
the  company  until '  the  beginning  of  operations,  the  sum  of 
$38,372.  Provided  that  no  part  of  this  fund  shall  be  expended, 
except  as  may  be  needed  for  the  actual  expenses  of  the  company, 
until  the  work  of  construction  is  actually  begun  and  may  then 
only  be  expended  in  proportion  as  said  work  of  construction  pro- 
gresses        $38,372 

Total $600,000 

Fourth:     That  all  discounts,  commissions,  and  expenses  in 
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connection  with  the  approval,  issuance,  and  sale  of  the  said  bonds 
authorized  to  be  issued  under  this  order,  shall  be  amortized  out 
of  the  income  of  the  said  Southern  Illinois  Gas  Company,  by  the 
payment  of  equal  annual  instalments  sufficient  for  that  purpose. 

Fifth :  That  said  Southern  Illinois  Gas  Company  shall  keep 
separate,  true,  and  accurate  accounts  showing  the  receipt  and 
application  in  detail  of  the  proceeds  of  the  sale  or  disposal  of  the 
stocks  and  bonds  hereby  authorized  to  be  issued ;  and,  at  the  end 
of  every  month  from  the  date  hereof,  the  said  company  shall 
make  verified  report  to  the  Commission  stating  the  sale  or  sales 
of  the  said  stocks  and  bonds  during  the  previous  month,  the  terms 
and  conditions  of  sale,  the  moneys  realized  therefrom,  and  the 
use  and  application  of  such  moneys;  and  the  said  accounts  and 
the  said  vouchers  and  records  of  the  said  company  shall  be  open 
to  audit,  and  may  be  audited  from  time  to  time  by  accountants 
and  examiners  designated  for  that  purpose  by  this  Commission. 

Sixth :  That  the  said  Southern  Illinois  Gas  Company,  before 
the  delivery  of  any  of  such  stocks  or  bonds  hereby  authorized  to 
be  issued,  shall  cause  to  be  printed  or  stamped  on  the  face  of 
each  of  the  said  certificates  of  stock,  and  of  each  of  the  said 
bonds,  for  the  proper  and  easy  identification  thereof,  the  follow- 
ing: 

STATE  PUBLIC  UTILITIES  COMMISSION  OF 
ILLINOIS 

authorization  number  225. 

January,  1916. 

Seventh:  That  the  said  Southern  Illinois  Gas  Company  be, 
and  it  is,  hereby  charged  an  amoimt  equal  to  10  cents  for  every 
$100  of  the  stocks  and  bonds  authorized  by  this  order,  and  the 
same  shall  be  paid  into  the  state  treasury  before  any  of  such 
securities  shall  be  issued. 

Section  5.  That  this  order  take  effect  on  the  27th  day  of 
January,  1916,  and  shall  continue  in  force  until  otherwise 
ordered  by  this  Commission,  and  that,  within  ten  days  after  serv- 
ice upon  it  of  a  copy  of  this  order,  the  said  Southern  Illinois 
Gas  Company  shall  notify  this  Commission  whether  or  not  the 
terms  of  this  order  are  accepted  by  it  and  will  be  obeyed. 
P.U.R.1916C. 
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Section  6.  This  order  shall  be  signed  by  the  secretary  of  this 
Commission  and  authenticated  by  its  seal. 

By  order  of  the  Commission,  this  twenty-seventh  (27th)  day 
of  January,  1916.     Dated  at  Springfield,  Illinois.        ^;  f 

O'Connell,  Chairman,  and  Funk,  Commissioner,  concur. 

Shaw,  Commissioner  (dissenting),  after  setting  out  the  appli- 
cation in  full,  said :  It  appears  from  the  prayer  of  the  petition 
that  the  applicant^  the  Southern  Illinois  Gas  Company,  pro- 
poses to  construct  an  artificial  gas  plant  for  the  purpose  of 
engaging  in  the  manufacture  and  sale  of  artificial  gas  for  light, 
heat,  and  power  purposes  in  the  city  of  Marion,  with  a  popula- 
tion in  the  1910  census  of  7,093;  in  the  city  of  Herrin,  with 
a  population  in  the  1910  census  of  6,861 ;  in  the  city  of  John- 
son City,  with  -a  population  in  the  1910  census  of  3,248,  and  in 
the  city  of  Carterville,  with  a  population  in  the  1910  census  of 
2,971,  all  in  the  county  of  Williamson,  state  of  Illinois.  These 
cities  are  situated  in  distance  from  5  to  8  miles  from  one  another. 
It  appears  from  the  testimony  in  the  case  that  the  total  popu- 
lation of  the  contiguous  territory  which  might  be  supplied  with 
gas  is  about  33,000. 

It  appears  further  from  the  testimony  that,  when  the  territory 
is  fully  developed  and  when  the  point  of  saturation  is  reached, 
the  total  sales  will  amount  to  about  120,000,000  cubic  feet  of 
gas  per  annum,  that  it  would  require  to  connect  the  aforesaid 
four  cities  approximately  19  miles  of  high-pressure  pipe  line, 
in  order  to  convey  the  gas  from  the  central  plant  to  the  various 
cities,  and  that,  if  it  were  later  thought  best  to  interconnect  all 
the  said  four  cities,  it  would  require  some  26  miles  of  high- 
pressure  transmission  pipe  line. 

The  testimony  further  shows  that  it  will  require  approximately 
110  miles  of  high-pressure  distribution  mains  to  pipe  the  afore- 
said four  cities,  and  that  there  will  be  required  an  installation 
of  approximately  6,500  meters,  together  with  the  necessary  serv- 
ice pipes. 

It  appears  further  from  the  record  in  the  case  that  franchise 
ordinances  have  been  passed  by  each  of  the  aforesaid  cities,  that 
there  would  be  a  demand  and  a  sale  of  gas  for  light  and  heat 
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purposes  in  the  aforesaid  territory,  and  that,  if  the  plant  were 
to  be  constructed,  the  existing  conditions  are  such  that  the  terri- 
tory would  become  saturated  (t.  e.,  the  plant  would  assume  its 
normal  business)  in  a  comparatively  short  time. 

(a)  Labor  and  Material. 

At  one  of  the  hearings  held  in  this  case,  there  was  filed  a  de- 
tailed estimate  of  the  cost  of  labor  and  material  for  the  construc- 
tion of  the  plant.  This  exhibit  set  forth  the  total  cost  to  be 
$468,700,  which  includes  an  item  for  working  capital  in  the 
amount  of  $25,000,  leaving  the  total  cost  for  labor  and  material 
alone  to  be  $443,700. 

A  portion  of  the  petitioner's  testimony  (Witness  Ira  E.  Cop- 
ley), respecting  the  cost  of  the  proposed  plant,  is  in  words  and 
figures  as  follows,  to  wit^: 

Mr.  Alschuler  (Attorney)  :  Now  consider  everything  there, 
Colonel,  all  these  things  you  have  testified  to — consider  cost  of 
operation  of  the  plant  and  considering  only  for  the  actual  bare 
bones — ^you  might  use  that  expression — that  is,  all  materials  that 
go  into  the  plant  plus  labor  alone  in  the  construction — by  that  I 
mean  service  pipes,  what,  in  your  opinion,  would  be  the  cost  ? 

Answer:  Almost  exactly  $450,000.  (p.  10 — Record  of 
11/11/14.) 

The  weight  of  the  testimony  in  this  case  would  indicate  that 
the  probable  cost  of  labor  and  material  for  the  entire  proposed 
plant  and  system,  excluding  so-called  "overheads,"  would  be 
approximately  $450,000.  It  is  presumed  that  the  petitioner, 
in  constructing  the  plant,  will  follow  recognized  practices  in 
carrying  out  such  work,  and  that  the  final  cost  of  the  plant  will 
be  determined,  in  the  end,  when  the  plant  is  completed.  What- 
ever expenditures  are  actually  made  by  the  petitioner  in  the 
construction  of  the  proposed  plant  and  gas  system,  if  the  past 
practice  of  this  Commission  is  followed,  the  same  will  be  reported 
in  complete  detail  to  the  Commission,  and  will  be  subject  to  a 
future  review  by  the  Commission  for  the  purpose  of  ascertain- 
ing (1)  whether  or  not  the  costs  as  reported  are  reasonable, 
(2)  whether  or  not  proper  business  management  has  been  exer- 
cised in  the  construction  of  the  plant,  and  (3)  whether  or  not  all 
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the  e35)en(iitures  so  reported  actually  were  uaed  in  the  construe- 
tion. 

(b)  Interest  during  Construction  and  Development 

The  petitioner  claims  that,  to  cover  interest  during  the  con- 
struction and  development  periods,  there  should  be  made  an 
allowance  of  27  per  cent  of  the  expenditures  made  for  labor  and 
material.  Such  a  percentage  contemplates  an  extraordinarily 
long  construction  and  development  period.  While  it  is  not  stated 
definitely  in  the  record  of  the  case,  it  would  appear  that  the 
petitioner's  program,  to  be  followed  in  constructing  the  entire 
plant  to  serve  the  four  cities  mentioned  in  the  petition,  would 
be  to  install  a  manufacturing  plant  in  one  of  the  larger  cities, 
and  to  lay  from  this  central  manufacturing  plant  both  distribu- 
tion mains  to  supply  the  local  consumers  in  the  city  in  which 
the  manufacturing  plant  may  be  located  and  high-pressure  trans- 
mission pipe  lines  to  the  other  three  cities,  for  the  purpose  of 
supplying  gas  to  the  consumers  in  each  of  the  other  localities.  It 
would  follow,  therefore,  that,  if  a  practical  method  of  construc- 
tion is  to  be  followed,  the  petitioner  would  construct  its  manu- 
facturing plant,  as  before  stated,  in  one  of  the  larger  cities  and, 
at  the  same  time,  would  be  engaged  in  constructing  its  distribu* 
tion  system  in  that  particular  city.  When  the  central  manufac- 
turing plant  and  the  local  distribution  system  will  have  been 
completed  for  the  said  city,  the  petitioner  then  would  be  in  posi- 
tion to  supply  all  such  consumers  of  the  city  in  which  the  central 
manufacturing  plant  may  be  located,  as  desire  a  supply  of  gas. 
As  to  the  other  three  cities,  the  petitioner  could  start  the  con- 
struction of  the  distribution  systems  and  the  laying  of  the  high- 
pressure  transmission  lines  at  approximately  the  same  time  that 
:t  started  the  construction  of  the  central  manufacturing  plant 
The  construction  work  throughout  the  territory  could  be  so  con- 
ducted and  prosecuted  that,  whenever  the  central  plant  may  be 
completed,  all  of  the  transmission  lines  and  all  of  the  distribution 
mains  would  be  completed  simultaneously.  To  carry  forward 
all  subdivisions  of  the  work  synchronously,  means  simply  the 
employing  of  a  larger  organization  and  a  larger  construction 
force.  More  often  than  otherwise,  large  construction  operations 
are  to  be  carried  to  completion  most  economically  by  concentrated 
P.U.R.1916C. 


Digitized  by 


Google 


712  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

and  rapid  work  on  a  large  scale, — ^not  by  spreading  the  work  over 
a  lengthy  construction  period.  On  the  other  hand,  should  the 
petitioner  so  select,  the  high-pressure  distribution  lines  and  the 
high-pressure  transmission  lines  for  the  other  cities  could  be  laid 
at  a  later  date;  but,  if  this  be  the  case,  portions  of  the  plant 
will  have  been  completed  and  in  operation  in  a  comparatively 
short  time.  The  average  construction  period,  therefore,  during 
which  the  entire  investment  is  entitled  to  draw  interest,  would  be 
comparatively  short. 

The  petitioner's  idea  of  the  time  required  to  construct  the 
projected  gas  plant  and  system  has  been  expressed  in  the  record 
by  the  witness  Copley,  upon  examination  by  attorney,  as  follows : 

Mr.  Alschuler  (Attorney) :  .  .  .  What,  in  your  opinion, 
would  be  the  length  of  time  to  construct  this  plant  ? 

Witness :  It  would  take  probably  just  about  from  a  year  and 
a  half  to  two  years  to  get  the  plant  constructed,  and  then  it 
would  take  from  two  to  three  years  to  get  it  developed,  (pp.  13 
and  14— Eecord  of  11/11/14.) 

And  in  its  application,  quoted  hereinabove,  the  petitioner  set 
forth :  "That,  in  the  opinion  of  your  petitioner,  it  will  require 
upwards  of  eighteen  months  to  construct  and  have  such  plant 
ready  for  operation."     (Section  5 — ^Application.) 

An  idea  as  to  whether  or  not  a  construction  period  of  from 
eighteen  months  to  two  years  is  reasonable,  may  be  obtained  from 
the  examination  of  the  testimony  of  qualified  experts  who  have 
appeared  before  this  Commission  in  other  cases. 

John  W.  Alvord,  a  well-known  civil  engineer,  of  large  experi- 
ence in  the  construction  and  the  appraisal  of  utility  plants,  in 
making  an  appraisal  of  the  water  plant  of  the  Pekin  Waterworks 
at  Pekin,  Illinois,  in  May,  1915,  filed,  in  behalf  of  the  Pekin 
Waterworks  Company,  an  appraisal  in  which  the  value  of  the 
plant  is  estimated  at  $325,000,  and  in  which  it  is  assumed  that 
the  enterprise  first  originated  on  January  1,  1915,  and  that  the 
physical  plant  would  be  constructed  and  completed  within  one 
year  from  that  date.  Alvord  estimated,  from  his  experience, 
that  at  least  three  months  of  this  year  would  be  occupied  in  pre- 
liminary investigation,  in  general  engineering,  in  business 
arrangements,  and  in  n^otiations  with  the  city  preparatory  to 
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the  passing  of  the  necessary  franchise  ordinances,  and  that  within 
another  month  the  detailed  plans  for  constru^ion  would  be  in 
readiness.  By  the  end  of  the  fourth  month,  the  leases  of  real 
estate  would  have  been  fully  purchased,  and  the  contracts  for 
the  construction  of  the  distribution  system  and  the  station  build- 
ings would  have  been  let.  Active  construction  work  would  be 
commenced  immediately  after  May  1,  1915.  Alvord  considered 
that  the  entire  plant  could  be  placed  in  operation  by  January 
1,  1916 — one  year  after  the  first  organization.  In  Alvord's 
hypothetical  plant  at  Pekin,  it  is  to  be  noted  that  a  comparatively 
small  amount  of  capital  would  be  required  to  defray  costs  en- 
tailed before  the  middle  of  the  year.  In  the  case  at  bar,  a 
large  portion  of  the  syst^n  would  consist  of  distribution  mains^ 
the  same  as  in  a  system  built  to  supply  water,  and,  owing  to  a 
similarity  of  the  production  plants,  the  situation  at  Pekin  may 
be  considered  quite  analogous  to  the  construction  of  the  gas 
plant  and  system  contemplated  by  the  petitioner  herein. 

W.  J.  Huddle,  another  well-known  engineer  of  considerable 
experience  in  the  appraisal  of  gas  plants^  estimates,  in  an 
inventory  filed  with  this  Commission  in  behalf  of  the  Quincy 
Gas,  Electric,  &  Heating  Company,  the  cost  to  reproduce  new 
of  the  Quincy  gas  plant  to  be  $863,600,  and  states  that  the  con- 
struction of  the  said  plant,  if  reproduced,  would  cover  a  period 
of  eighteen  months. 

J.  A.  Brown,  a  consulting  engineer,  of  large  experience  in  the 
gas  business,  in  an  inventory  filed  with  this  Commission  in  be- 
half of  the  Springfield  Gas  &  Electric  Company,  estimated  the 
total  cost  to  reproduce  new  of  the  Springfield  gas  properties  to 
be  $1,075,000,  and  stated  his  estimate  of  the  time  required  for 
construction  to  be  fifteen  months. 

It  would  appear  that,  if  good  business  judgment  were  used 
and  if  good  engineering  practice  were  followed  during  construc- 
tion, the  period  of  construction  for  the  gas  plant  with  all  the 
accessories,  such  as  mains,  transmission  pipe  lines,  etc,  as  con- 
templated by  the  petitioner  in  this  case,  should  not  exceed  one 
year.  It  is  my  opinion  that  interest  during  construction  should 
be  determined  on  a  basis  of  a  one-year  period,  and  that  the  rate 
be  6  per  cent  per  annum,  as  claimed  by  the  petitioner. 

The  petitioner  claims  that  it  should  be  allowed  interest  during 

P.U.R.1936C. 


Digitized  by 


Google 


714  ILLINOIS  PUBLIC  UTILITIES  COMMISSION. 

the  construction  period  for  the  entire  time  and  for  the  entire 
amount  of  the  construction.  In  practically  every  valuation  filed 
with  this  Commission  by  appraisers  and  engineers  representing 
utilities  which  have  been  involved  in  rate-making  procedures, 
the  claim  for  interest  during  construction  has  been  made  at  the 
rate  of  6  per  cent  per  annum  and  on  the  basis  of  one  half  the  rate 
on  the  entire  amount  of  the  construction,  or  the  full  rate  on  one 
half  the  amount  of  the  construction.  All  experts  apparently 
predicated  the  assumption  on  the  obvious  fact  that  it  is  unreason- 
able to  expect  the  entire  amount  of  the  construction  to  be  invested 
from  the  very  inception  of  the  project.  Alvord,  in  the  aforesaid 
appraisal  of  the  Pekin  Waterworks  properties,  for  the  item 
of  interest,  stated  as  follows:  "Interest  during  the  construction 
period  being  computed  upon  the  theory  that  all  of  the  moneys 
required  for  preliminary  cost,  real  estate,  material,  and  labor, 
engineering  and  superintending,  general,  legal,  and  contingent 
costs,  were  expended  in  growing  amount  prior  to  and  during 
the  period  of  construction,  so  that  a  fair  average  interest  on  these 
unproductive  moneys  would  be  measured  by  the  interest  on  the 
whole  amount  for  half  of  the  construction  period,  or  half  the 
interest  on  the  whole  amount  during  the  period  of  construction." 
(Alvord's  Pekin  Report — ^p.  78.) 

Huddle,  supporting  his  appraisal  of  the  properties  of  the 
Quincy  Gas,  Electric,  &  Heating  Company,  in  which  he  esti- 
mated eighteen  months  to  cover  the  period  of  construction,  asked 
that  there  be  allowed  44  per  cent  of  the  cost  of  labor  and  material 
for  interest  during  construction.  In  other  words,  he  asked  that 
the  principle  of  allowing  half  the  total  interest  be  applied  to  the 
entire  cost  during  the  entire  time,  or  the  full  rate  to  one  half 
the  cost  during  the  entire  time, — the  same  theory  that  Alvord 
advocated. 

W.  F.  Sloan,  an  electrical  engineer  of  experience  in  valuation 
work,  in  appraisals  filed  in  behalf  of  the  Lincoln  Water  &:  Light 
Company  and  the  Quincy  Gas,  Electric,  &  Heating  Company, 
followed  the  same  principle  of  using  an  average  interest  during 
construction  as  did  Alvord  and  Huddle. 

Dabney  Maury,  an  expert  valuation  engineer,  in  a  valuation 
filed  with  the  Commission  in  behalf  of  the  Lincoln  Water  &  Light 
Company,  stated:     "Interest  during  construction  being  six  per 
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cent  (6%)  on  the  moneys  expended  progressively  for  construc- 
tion until  the  plant  begins  operation  and  such  charges  may  be 
carried  in  the  operation  accounts."  ( Maury 'b  Lincoln  Exhibit — 
216.) 

Maury  here  practically  follows  the  same  principle  as  Alvord, 
Huddle^  and  Sloan. 

J.  A.  Brown,  consulting  engineer  for  the  Springfield  Gas  & 
Electric  Company,  and  H.  C.  Anderson,  a  professor  connected 
with  the  engineering  department  of  the  University  of  Michigan, 
in  appraisals  filed  with  this  Commission  in  behalf  of  the  Spring- 
field Gas  &  Electric  Company,  followed  the  identical  theory  as 
set  forth  by  Alvord,  Huddle,  Sloan,  and  Maury. 

Each  of  the  above  experts  (or  engineers),  it  will  be  noted,  testi- 
fied in  support  of  a  valuation  made  in  the  interest  of  a  public- 
utility  respondent,  at  the  time,  in  a  rate-making  case.  In  each 
instance  the  appraiser  claimed  an  allowance  to  cover  interest 
during  construction  at  a  rate  of  6  per  cent  per  annum  on  the  total 
amount  of  the  construction  during  one  half  of  the  construction 
period,  or  one  half  the  6  per  cent  rate  on  the  total  amount  of  the 
construction  during  the  entire  time  covered  by  the  construction 
period.  Each  appraiser,  with  the  possible  exception  of  Brown, 
in  compiling  his  valuation,  followed  what  is  technically  known 
as  the  "cost  of  reproduction,'' — i.  e.,  assumed  all  the  conditions 
which  arise  in  constructing  an  imaginary  plant  to  replace  an 
existing  one.  In  no  rate  case  before  this  Commission  has  a 
qualified  valuation  expert  of  standing  ever  attempted  to  claim 
more  than  this  average  interest  during  the  construction  period. 

Before  the  Interstate  Commerce  Commission,  in  the  matter  of 
the  valuation  of  all  railroads  of  the  United  States,  in  a  brief  filed 
on  September  1,  1915,  in  behalf  of  the  railroad  represented  by 
the  presidents'  conference  committee,  the  following  language  is 
used: 

'^Interest  during  construction  should  be  the  interest  estimated 
to  be  paid  during  the  production  period,  less  the  interest,  if  any, 
to  be  received  on  imexpended  balances."  (p.  109 — Carriers' 
brief.) 

The  carriers,  in  considering  ways  and  means  of  raising  capital 
for  the  construction  and  equipment  of  the  railroad,  suggest  three 
distinct  methods,  namely: 
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"First.  The  raising  of  capital  under  an  arrangement  that 
would  insure  its  delivery  exactly  as  needed  for  disbursement 
during  the  progress  of  the  work. 

"Second.  The  raising  of  all  capital  necessary  to  complete 
the  undertaking  in  advance  of  the  commencement  of  the  work. 

"Third.  The  raising  of  capital  in  periodic  instalments  in 
advance  of  requirements  and  in  sums  sufficient,  at  least,  for  a 
year's  work  as  laid  out  in  the  engineering  program."  (p.  112- 
Carriers'  brief.) 

In  regard  to  the  above  three  methods,  the  carriers  comment 
in  the  following  language: 

"It  is  recognized  that  the  raising  of  capital  as  needed  for  dis- 
bursement during  the  progress  of  the  work  is  not  practicable,  as 
the  underwriting  cost  would  be  prohibitive,  even  if  such  an 
arrangement  could  be  made. 

"The  second  method  is  not  an  economical  one,  as  the  raising 
of  the  entire  amount  in  advance  of  the  commencement  of  the 
work  would  result  in  placing  funds  in  the  treasury,  a  con- 
siderable portion  of  which  would  not  be  needed  for  some  years  to 
come,  which  funds  could  be  loaned  only  at  rates  materially  less 
than  their  cost. 

"The  practice  of  raising  capital  in  periodic  instalments  is  the 
consistent  one,  because  experience  has  shown  it  to  be  the  most 
practical  and  economical  way;  therefore,  the  financial  program 
should  be  so  arranged  as  to  provide  for  the  accruing  of  funds  in 
annual  instalments  at  the  beginning  of  each  year,  in  sums  suffi- 
cient to  meet  all  requirements,  as  set  forth  in  the  engineering 
program."     (pp.  112,  113 — Carriers'  brief.) 

It  will  be  noted  that  the  carriers  favor  the  third  scheme,  which 
is  quite  comparable  to  the  theory  advanced  by  the  aforesaid 
experts  who  have  testified  before  this  Commission.  The  carriers, 
moreover,  admit  that  allowances  for  interest  during  construction 
should  consist  of  the  interest  estimated  to  be  paid  out  during  the 
construction  period,  less  compensatory  interest  received  on  un- 
expended balances.  In  other  words,  the  interest  during  con- 
struction account  should  be  credited  with  all  interest  earned  by 
such  inactive  portions  of  the  fund  as  are  not  required  to  meet 
bills  payable  in  the  construction  accounts. 

Upon  due  consideration  of  all  of  the  above  facts,  I  am  of  the 
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opinion  that,  in  the  case  at  bar,  an  allowance  of  3  per  cent  of 
the  total  cost  of  labor  and  material  to  construct  the  plant,  to 
cover  interest  during  the  construction  period,  is  fair,  reasonable, 
and  equitable.  Such  a  percentage  is  based  upon  an  allowance  of 
the  full  rate  upon  one  half  of  the  cost  of  construction  during  a 
full  year  allotted  to  the  installation  of  a  complete  gas  system,  or 
upon  an  allowance  of  one  half  the  rate  on  the  entire  cost  for 
the  full  year's  time. 

Development  expenses,  the  petitioner  has  combined  with  inter- 
est during  construction  in  a  total  claim  of  27  per  cent  of  the 
cost  of  the  installation.  The  petitioner  estimates  the  develop- 
ment period  to  exist  for  three  years  during  which  an  allowance 
should  be  made  at  the  rate  of  6  per  cent  per  annum  on  the  entire 
cost  of  the  gas  plant  and  system. 

The  development  period  ordinarily  is  considered  to  be  the 
nmnber  of  years  which  may  be  required  to  build  up  a  business 
to  a  paying  basis,  t.  e.,  the  time  that  elapses  between  the  date 
upon  which  the  plant  is  completed  and  ready  for  operation,  and 
the  date  upon  which  the  business  is  established  fully  and  soundly 
on  a  paying  basis.  Development  costs  usually  are  considered 
to  be  such  expenses  as  are  represented  by  the  deficit  between 
actual  gross  earnings  and  theoretical  gross  earnings  which  are 
sufficient  to  meet  all  operating  expenses,  with  an  adequate  allow- 
ance for  annual  return  upon  the  investment  and  for  a  proper 
depreciation  reserve  to  be  set  aside  for  replacements  of  equip- 
ment which  becomes  worn  out,  obsolete,  and  inadequate.  The 
period  of  time  required  for  any  utility  to  accumulate  its  normal 
business  may  vary  with  the  nature  of  the  business,  with  the  char- 
acter of  the  territory,  and  with  the  inhabitants  thereof.  Develop- 
ment expense  is  synonymous  with  the  commonly  used  term  "go- 
ing value."  The  actual  capital  which  may  be  required  to  develop 
the  business  to  a  paying  basis  in  the  case  at  bar  is  at  this  time 
a  pure  conjecture, — a  conjecture  of  the  type  which  is  condemned 
by  the  courts.  Eespecting  conjectures,  Mr,  Justice  Hughes,  in 
the  Minnesota  Eate  Cases  (Simpson  v.  Shepard)  230  TJ.  S.  452, 
57  L.  ed.  1563,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Kep.  763, 
Ann.  Cas.  191 6 A,  18,  states,  to  wit:  "The  cost-of-reproduction 
na^od  is  of  service  in  ascertaining  the  present  value  of  the 
plant,.. when  it  is  reasonably  applied,  and  when  the  cost  of  repro- 
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diicing  the  property  may  be  ascertained  with  a  proper  degree 
of  certainty.  But,  it  does  not  justify  the  acceptance  of  results 
which  depend  upon  mere  conjecture."  And:  "The  allowances 
made  below  for  a  conjectural  cost  of  acquisition  and  conse- 
quential damages  must  be  disapproved ;  and  in  this  view  we  also 
think  it  was  error  to  add  to  the  amoimt  taken  as  the  present 
value  of  the  lands  the  further  sums  calculated  on  that  value, 
which  were  embraced  in  the  items  of  'engineering,  superin- 
tendence, legal  expenses,'  'contingencies,'  and  'interest  during 
construction/ 

"Going  value,"  an  elusive  and  disputed  term,  has  been  various- 
ly defined  for  different  purposes.  Alvord,  in  testifying  in  the 
Pekin  Waterworks  Case,  defined  "going  value"  as  follows :  "The 
cost  outside  of  the  physical  plant  of  diverting  capital  from  one 
path  where  it  formerly  earned  return  into  the  new  line  of  ac- 
tivity, where,  through  the  medium  of  physical  property,  it  may 
again  in  time  come  to  earn  proper  return."  (Alvord's  Pekin 
Report— p.  18.) 

Such  a  "going  value"  accords  quite  closely  with  a  decision  ren- 
dered in  the  New  York  court  of  appeals.  In  the  case  of  People 
ex  rel.  Kings  County  Lighting  Co.  v.  Willcox,  210  K  Y.  479, 
51  L.R.A.(]Sr.S.)  1,  104  N.  E.  914,  Mr.  Justice  Miller  states: 
"I  define  Agoing  value'  for  rate  purposes,  as  involved  in  this 
case,  to  be  the  amount  equal  to  the  deficiency  of  net  earnings 
below  a  fair  return  on  the  actual  investment  due  solely  to  the 
time  and  expenditures  reasonably  necessary  and  proper  to  the 
development  of  the  business  and  property  to  its  present  stage, 
and  not  comprised  in  the  valuation  of  the  physical  property." 

The  Supreme  Court  of  the  United  States  has  spoken  learnedly 
of  "going  value."  In  the  Des  Moines  Gas  Case,  238  U.  S.  165, 
166,  69  L.  ed.  1250,  1251,  P.U.R.1915D,  684,  686,  36  Sup.  Ct 
Rep.  811,  Mr.  Justice  Day  states,  to  wit: 

"Included  in  going  value  as  usually  reckoned  is  the  investment 

necessary  to  organizing  and  establishing  the  business  which  is 

not  embraced  in  the  value  of  its  actual  physical  property.     In 

this  case,  what  may  be  called  inception  cost  of  the  enterprise 

entering  into  the  establishing  of  a  going  concern  had  long  since 

been  incurred.     The  present  company  and  its  predecessors  had 

long  carried  on  business  in  the  city  of  Des  Moines,  under  other 
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ordinances,  and  at  bigber  rates  than  the  ordinance  in  question 
established.  For  aught  that  appears  in  this  record,  these  ex- 
penses may  have  been  already  compensated  in  rates  charged  and 
collected  nndw  former  ordinances. 

"As  we  have  said,  every  presumption  is  in  favor  of  the  legiti- 
mate exercise  of  the  rate-making  power;  and  it  is  not  to  be  pre- 
sumed, without  proof,  that  a  company  is  under  the  necessity  of 
making  up  losses  and  expenditures  incidental  to  the  experimental 
stage  of  its  business. 

"These  items  of  expense  in  development  are  often  called  over- 
head charges,  for  which,  as  we  have  already  seen,  the  master 
allowed  15  per  cent  upon  the  base  value  (exclusive  of  real  estate), 
or  $296,254  in  addition  to  his  allowance  of  $6,923  for  organ- 
ization expenses.^' 

In  the  said  Des  Moines  Gas  Case,  the  pres^it  value  of  the 
physical  property  (exclusive  of  real  estate)  had  been  fixsed  by 
the  special  master  at  $1,937,402. 

As  I  interpret  the  language  of  the  courts,  I  am  led  to  the 
belief  that  the  claims  of  petitioner  in  the  case  at  bar  for  develop- 
ment expense  (or  "going  value'')  are  of  the  nature  of  con- 
jectures, which  should  be  disallowed.  I  have  serious  doubts, 
moreover,  as  to  the  propriety  of  capitalizing  these  development 
expenses  and  thus  everlastingly  throwing  a  future  burden  upon 
the  public.  It  is  quite  apparent  that  the  petitioner  herein  should 
be  reimbursed  for  the  actual  legitimate  expenditures,  reasonably 
made  in  developing  the  business;  but  I  believe  that  a  more 
equitable  method  would  be  to  amortize  the  development  cost 
over  a  term  of  years  of  such  length  as  not  to  burden  unduly  the 
early  consumers. 

It  would  seem  to  be  just  and  equitable  that  the  consumers  in 
the  early  years  of  a  plant's  operation  should  pay  a  somewhat 
higher  rate  for  service  than  in  later  years.  At  the  beginning, 
it  is  the  rule  that  the  public  greatly  desires  utility  service,  and 
Uiat  it  will  make  many  a  concession  to  secure  a  longed-for  service. 
It  possesses  not  the  convenience  which  the  service  may  give  to 
it,  and,  in  order  to  obtain  a  convenience,  the  general  public  is 
agreeable  to  contribute  in  part  during  the  early  years;  and  it  is 
fair  that  the  public  should  so  contribute  towards  the  legitimate 
costs  for  the  development  of  a  utility  business. 
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There  exists  also  an  economic  reason  for  expecting  the  early 
consumers  to  bear  a  somewhat  larger  portion  of  the  burden,  in 
slightly  higher  rates,  than  the  later  consumers.  The  establish- 
ment of  reliable  utility  service  in  a  community  is  more  or  less 
a  boom  for  the  district  served.  Property  values  have  a  tendency 
to  advance,  owing  to  the  more  desirable  living  conditions.  Busi- 
ness is  enhanced,  owing  to  the  more  up-to*date  aspect  of  the 
community.  The  effect  is  probably  most  marked  during  the 
three  or  four  years  following  the  inception  of  utility  service, — 
the  development  period.  Should  not  these  early  consumers,  who 
receive  the  most  benefit  of  the  newly  established  service^  bear 
a  little  the  larger  share  of  the  cost  of  such  development  ? 

The  petitioner,  without  question,  should  be  allowed  to  make 
some  provision  for  capital  to  carry  its  business  over  the  develop- 
mental period ;  but  this  amount^  in  my  opinion,  could  be  included 
with  .the  working  capital.  I  believe  that  an  allowance,  at  this 
time,  of  $25,000,  in  addition  to  the  ordinarily  necessary  working 
capital,  would  be  ample  capital  for  the  devdopment  of  the  busi- 
ness. In  arriving  at  this  $26,000,  I  am  influenced  by  the  con- 
sideration that  this  sum  is  only  necessary  to  meet  tiie  deficits  in 
the  operating  accounts,  plus  proper  bond  interest.  The  establish* 
ment  of  a  fund  to  meet  accrued  depreciation  may  well  be  sus- 
pended for  a  few  years,  and  it  seems  no  unusual  harddbip  to 
deprive  temporarily  the  owners  of  the  property  of  earnings  for 
a  period  of  three  years,  provided  that  the  said  owners  are  reim- 
bursed in  the  later  years  for  the  unrecompensed  early  losses. 
If,  after  three  years  shall  have  elapsed,  the  business  in  the  pe- 
titioner's territory  becomes  normally  developed,  and  if  the 
records  are  kept  accurately  and  correctly,  the  development  costs 
at  the  end  of  the  period  may  be  determined  absolutely.  From 
the  records,  should  it  prove  that  $25,000  is  an  insuflScient  allow- 
ance, the  petitioner,  if  it  needed  additional  funds,  could  at  that 
time  make  tentative  arrangements  for  securing  the  necessary 
additional  capital  to  carry  it  over  the  developmental  period* 
When  the  amount  was  actually  determined  in  a  careful  manner, 
this  Commission  could  then  be  petitioned  to  make  such  dispo- 
sition of  the  situation  as  it  deemed  best.  At  such  time,  die  Com*- 
mission,  after  investigation,  would  be  in  far  better  position  to 
judge  whether  the  amount  is  properly  chargeable  to  the  capital 
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accoTint,  OP  the  amount  is  chargable  to  a  special  fund  to  be 
amortized  over  a  period  of  years. 

*  (c)  Engineering  Fees. 

Petitioner  requests  an  allowance  of  5  per  cent  to  cover  engi- 
neering fees.  A  fee  of  6  per  cent  to  cover  engineering  is  quite 
a  usual  fee  claimed  by  the  various  engineers  and  experts  who  have 
filed  appraisals  in  behalf  of  utilities  involved  in  rate  cases — par- 
ticularly in  determining  the  value  of  a  property  under  the 
reproduction  cost  new  theory.  A  5  per  cent  fee  is  ordinarily 
considered  quite  remimerative  professionally,  although  instances 
have  been  recited  of  larger  fees,  among  which  is  to  be  mentioned 
the  East  Boston  tunnel  (6.4  per  cent),  Washington  street  tunnel 
(6.1  per  cent),  and  Metropolitan  Waterworks  (6.2  per  cent), — 
all  highly  specialized  feats  of  engineering.  Ordinarily  the  fee 
of  5  per  cent  is  applicable  to  only  such  portions  of  the  property 
as  are  subject  to  engineering  and  architectural  treatment.  Ob- 
viously the  entire  utility  property  is  not  subject  to  such  sur- 
charge. A  fee  of  5  per  cent  of  the  entire  cost  of  the  tangible 
property  is  equivalent  to  a  far  greater  percentage  of  those  por- 
tions of  the  property  which  receive  engineering  and  architectural 
attention. 

Overhead  expenses  in  general,  and  engineering  and  super- 
vision in  particular,  represent  for  the  most  part  skill,  judgment, 
and  ingenuity  preparatory  to  and  during  the  construction  period, 
and  it  is  reasonable  to  presume  that  such  skill,  judgment,  and 
ingenuity  are  to  be  paid  for  in  proportion  to  value  received  there- 
from. If  engineering  and  supervision  fees  are  to  be  allowed  at 
a  rate  for  which  first-class  professional  services  are  to  be  pro- 
cured, the  evidence  of  such  eminent  professional  services  should 
be  reflected  in  the  completed  plant  and  system,  which  surely 
should  be  highly  suited  to  the  purposes  for  which  it  is  intended. 
Upon  caresful  consideration,  I  am  of  the  opinion  tbifct,'iB  the  case 
at  bar,  an  allowance  of  5  per  cent  of  the  entire  estimated  cost 
of  the  tangible  ^ropertyy  to  cover  engineering  fees,  is  very 
generous  indeed,  and,  in  assenting  to  this  allowance,  it  is  my 
expectation  that  the  completed  gas  plant  and  system  will  be 
highly  suited  to  the  needs  of  the  territory,  and  thorougjbily 
^cient  in  every  detail^ 
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(d)  Legal  and  Organization  Expenses. 

^  Petitioner  herein  makes  a  claim  of  7  per  cent  to  cover  l^al 
and  organization  expenses  during  and  prior  .to  the  construction 
period.  In  general,  under  the  heading  of  "Legal  and  Organ- 
ization Expenses"  are  included  the  salaries  and  expenses  for  a 
utility's  officers,  accountants,  and  attorneys  during  that  portion 
of  the  construction  period  commencing  at  the  end  of  the  time 
covered  by  preliminary  costs  and  continuing  to  the  time  when 
the  plant  is  placed  in  successful  operation.  These  costs  include 
(1)  salaries  of  general  officers,  (2)  salaries  and  expenses  of  office 
assistants,  (3)  cost  of  accounting,  (4)  legal  advice,  and  (5)  rent 
and  office  expenses. 

For  all  of  these  expenses,  Alvord,  in  his  appraisal  of  the  prop- 
erties of  the  Lake  Forest  Water  Company  at  Lake  Forest  and 
of  the  Pekin  Waterworks  Company  at  Pekin,  before  this  Com- 
mission, asked  an  allowance  of  2  per  cent.  Some  of  the  ap- 
praisers under  the  above  head  include  contingencies. 

In  the  Springfield  Gas  Case,  counsel  for  the  Springfield  Gas  & 
Electric  Company,  in  speaking  of  administration  and  legal  ex- 
penses claimed  by  his  witnesses,  states: 

"Anderson  estimated  this  overhead  at  2.5  per  cent  and  Brown 
at  2  per  cent.  The  difference  between  the  two  is  caused  by 
Anderson  using  continuous,  and  Brown  piecemeal,  construction. 
Little  (witness  for  this  Commission)  made  an  allowance  of  1 
per  cent.  He  assumed  such  service  was  not  wholly  paid  for  in 
the  earlier  day,  and  as  he  was  seeking  original  cost,  he  used  thi^ 
low  figure."     (p.  90  of  S.  G.  &  E.  Co.'s  brief.) 

In  valuation  work  it  is  rather  common  to  lump  with  legal  and 
organization  expense,  all  contingent  costs  during  construction, 
including  therein  all  costs  growing  out  of  omissions  or  unforeseen 
changes  and  unusual  events  and  hazards  of  construction.  This 
item  would  then  include  (1)  changes  in  construction,  due  to  un- 
foreseen obstacles  developed  during  the  progress  of  the  work,  (2) 
rise  in  price  of  material  or  labor  above  normal,  (3)  financial 
panics,  (4)  inclement  weather  causing  delays,  (5)  floods  causing 
an  actual  property  loss  and  unavoidable  delays,  (6)  failure  of 
contractors,  (7)  unforeseen  difficulties  encountered  in  deep 
excavations,  (8)  strikes,  (9)  litigation^  (10)  taxes  and  assess- 
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ments  on  real  estate  and  personal  property,  (11)  insurance,  and 
(12)  other  contingencies,  embracing  in  general  all  costs  which 
experience  has  shown  must  be  allowed  by  a  prudent  man  enga- 
ging in  a  large  constructive  enterprise,  over  and  above  that  which 
specifically  can  be  enumerated. 

Various  experts,  in  appearing  before  this  Commission,  have 
allotted  different  percentages  to  cover  this  lumping  of  overhead 
expenses.  Alvord,  in  the  cases  heretofore  referred  to,  estimated 
such  overhead  expenses  at  4  per  cent,  or,  combining  the  general 
administration  and  legal  expenses  with  contingencies,  estimated 
a  total  of  6  per  cent  For  these  last-mentioned  items,  Maury,  in 
appraising  the  Lincoln  Water  &  Light  Company  at  Lincoln, 
made  an  allowance  of  7^  per  cent.  Sloan,  in  appraising  the 
Lincoln  Water  &  Light  Company,  at  Lincoln,  to  cover  adminis- 
tration, legal,  and  contingency  overheads,  made  an  allowance  of 
3.85  per  cent,  and  in  appraising  the  electric  properties  of  the 
Quincy  Gas,  Electric,  &  Heating  Company,  at  Quincy,  Illinois, 
made  an  allowance  of  4  per  cent.  Huddle,  in  appraising  the  gas 
properties  of  the  Quincy  Gas,  Electric,  &  Heating  Company,  at 
Quincy,  Illinois,  made  an  allowance  of  3  per  cent  to  cover  the 
same  overheads. 

It  is  my  opinion  that  the  petitioner's  claim  of  7  per  cent  to 
cover  legal  and  administrative  expenses  alone  is  quite  extrava- 
gant 

(e)  Expenses  of  Promotion. 

Petitioner  herein,  for  promoting  the  business  prior  to  the  con- 
struction period,  makes  claim  for  an  allowance  of  10  per  cent. 
Under  the  heading  of  "promotion,"  there  is  included  what  ordi- 
narily is  termed  "preliminary  costs,"  which  include  all  costs 
preliminary  to  the  development  of  a  precise  plant.  The  dividing 
line  between  "preliminary  costs"  and  "engineering  and  super- 
vision during  construction"  is  more  or  less  hazy.  Some  items 
of  preliminary  expense  are  involved  in  (1)  creating  sentiment 
favorable  to  installation,  (2)  business  investigations  and  nego- 
tiations, (3)  expert  preliminary  engineering  reports,  (4)  legal 
advice — preliminary,  (5)  special  engineering  investigation  for 
source  of  supply,  (6)  optioning  real  estate,  (7)  organization  of 
company — ^preliminary,  (8)  acquisition  of  franchises,  and  (9) 
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in  general  all  costs  snch  as  are  incidental  to  the  proper  placing 
of  the  enterprise  upon  a  definite  basis,  up  to  the  point  where 
detailed  plans  may  be  prepared  and  actual  construction  b^un. 

In  contrast  to  the  claim  of  10  per  cent,  made  by  petitioner 
herein,  to  cover  preliminary  promotional  expense,,  it  is  interest- 
ing to  note  the  claims  of  other  qualified  and  reputable  experts 
who  have  appeared  before  this  Commission.  Alvord,  in  appraisals 
hereinbefore  referred  to  (the  Lake  Forest  Water  Company  at 
Lake  Forest,  and  the  Pekin  Waterworks  Company  at  Pekin) 
estimated  promotional  expense  at  1^  per  cent  of  the  cost  of 
reproduction  of  the  physical  plant.  Maury,  in  the  appraisal  of 
the  property  of  the  Lincoln  Water  &  Light  Company,  at  Lincoln, 
estimated  promotional  expense  at  3.31  per  cent.  Sloan,  in  ap- 
praising the  properties  of  the  Lincoln  Water  &  Light  Company, 
at  Lincoln,  estimated  promotional  exp^ise  at  2.77  per  cent 
Huddle,  in  appraising  the  gas  properties  of  the  Quincy  Gas, 
Electric,  &  Heating  Company,  at  Quincy,  Illinois,  estimated 
promotional  expense  at  2  per  cent.  Sloan,  in  appraising  the 
electric  properties  for  the  Quincy  Gas,  Electric,  &  Heating 
Company,  at  Quincy,  estimated  promotional  expense  at  2  per 
cent  The  average  of  the  allowances  claimed  by  these  engineer- 
ing experts,  who  have  been  engaged  by  various  utilities  in  the 
above-noted  cases,  to  cover  preliminary  and  promotional  ex- 
penses, under  the  cost  to  reproduce  new  theory  amounts  to  2.2 
per  cent,  as  against  a  10  per  cent  claim  made  by  the  petitioner 
herein. 

In  any  rate-making  proceedings  it  is  always  a  proper  line  of 
inquiry  and  evidence  to  investigate  and  examine  the  books  of  a 
utility,  and  to  ascertain  therefrom  all  charges  entered  in  con- 
nection with  the  construction  of  the  properties.  It  is  always 
proper,  moreover,  to  record  evid^ioe  to  establish  the  reasonable- 
ness of  the  charges  contained  in  the  books.  Should  the  Com- 
mission find,  upon  investigaticm,  that  such  book  charges  are  un- 
reasonable, that  the  charges  do  not  represent  a  reasonable  outlay 
of  money,  that  the  charges  are  not  comparable  with  the  actual  cosi^ 
or  that  the  charges  are  unrepresentative  of  the  service  rendered, 
then  the  charges  found  upon  the  books  mi^t  be  disregarded, 
and  the  Commission  would  determine  from  proper  evidence  what 
should  be  the  reasonaUe  charges. .  Should  the  CommisBion  fix  a 
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rate  for  a  utility  operating  under  its  jurisdiction,  whose  plant 
and  system  has  been  constructed  recently,  I  believe  it  would  be 
conceded  by  all — courts,  commissions,  and  utilities  alike — that 
the  truest  measure  of  value  and  the  best  evidence  of  value  are 
to  be  found  in  the  actual  legitimate  expenditures,  as  reflected 
by  the  utility's  books  and  accounts.  Necessarily,  the  allowance 
for  promotional  and  preliminary  charges  under  such  circum- 
stances, would  be  the  actual  Intimate  costs  of  these  overheads. 

It  is  claimed  by  some  that  no  allowance  whatsoever  should  be 
made  for  promoting  an  enterprise,  either  in  a  rate-making  pro- 
ceeding or  in  a  proceeding  to  determine  the  issuance  of  securities. 
The  reason  advanced  for  this  attitude  is  a  belief  that  such  an  ex- 
pense is  incident  to  capital  itself  when  seeking  investments,  and 
whatever  expense  is  necessary  to  procure  or  to  find  an  outlet 
for  capital  should  be  borne  by  the  investor,  not  by  the  public. 
Elimination  of  promotional  expense  naturally,  and  possiWy 
properly,  results  in  a  lowering  of  the  net  rate  of  return  by  what- 
ever cost  is  incident  to  the  creation  of  the  opportunity  for  the 
investment.  This  theory  must  have  been  in  the  mind  of  the 
court,  in  the  case  of  Cedar  Rapids  Gaslight  Co.  v.  Cedar  Rapids, 
144  Iowa,  426,  48  L.RA.(N'.S.)  1025,  138  Am.  St  Rep.  299, 
120  N.  W.  966,  when  it  said:  "Nothing  can  be  allowed  for 
promotion  and  organization  of  the  company." 

In  the  case  at  bar,  I  am  of  the  opinion  that  an  advance  allow- 
ance to  cover  preliminary  and  promotional  expenses,  amounting 
to  2  per  cent,  is  fair,  just,  and  equitable,  both  to  the  petitioner 
and  to  future  prospective  consumers, 

(f)  Total  Overhead  Expenses. 

The  Supreme  Court  of  the  United  States,  in  its  affirmation  of 
the  findings  of  a  special  master  in  the  Des  Moines  Gas  Case, 
has  intimated  the  nature  of  overhead  charges  which  should  be 
given  consideration.  Mr.  Justice  Day,  in  this  case,  quotes  the 
master  as  follows,  to  wit: 

"Were  the  city  of  Des  Moines  without  such  a  plant,  and 
such  a  one  as  the  complainant  now  owns  was  proposed,  it  would 
be  found  that  much  more  than  the  mere  cost  of  labor  and  material 
would  be  expended.  Such  expenditures  are  termed  'overhead 
charges'  and  are  as  follows : 
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"1.  Time  and  money  expended  in  the  promotion  of  the  enter- 
prise, in  the  organization  of  the  company  and  interesting  capital 
therein,  including,  also,  legal  expenses,  obtaining  the  necessary 
franchise,  as  well  as  the  cost  of  incorporating  the  company. 

"2.  Then  a  competent  engineer  must  be  employed  to  prepare 
the  plans  and  specifications  for  the  plant,  and  make  the  necessary 
surv'eys,  and,  when  the  work  is  begun,  to  superintend  the  con- 
struction thereof,  and  see  that  it  is  done  properly  and  according 
to  plans  and  specifications.  The  successful  operation  of  the  plant 
depends  largely  upon  its  proper  construction. 

"3.  Then  losses  arising  from  accidents  and  injuries  to  work 
men,  as  well  as  the  material  during  its  construction,  which  is 
such  an  amount  as  the  cost  of  insuring  against  such  losses, 
which  is  between  1  *and  2  per  cent 

"4.  Contingencies  are  such  expenditures  as  arise  from  the 
lack  of  foresight  and  care  in  preparing  the  plans  and  specifica- 
tions. No  matter  how  careful  the  engineer  may  prepare  them, 
such  expenditures  invariably  arise.  Mr.  Alvord  testified  that  his 
allowance  therefore  would  depend  very  much  upon  his  knowledge 
of  the  engineer  who  prepared  them,  but  that  no  matter  who 
prepared  them,  they  would  invariably  occur,  and  an  allowance 
should  be  made  therefor.  The  careful  and  thorough  in^•entory 
in  this  case  reduces  very  greatly  the  allowance  therefor. 

"5.  The  cost  of  administration,  which  includes  the  time  and 
money  expended  by  the  parties  who  are  engaged  in  the  enter- 
prise, purchasing  the  material,  procuring  the  money  for  their 
payment  as  needed,  and  generally  superintending  the  entire 
enterprise  during  the  construction  of  the  plant. 

"6.  It  is  estimated  that  it  would  take  three  years  to  complete 
the  plant  in  question,  and  that  at  least  one  half  the  time  and 
nioiiey  invested  therein  would  give  no  return,  and  that  a  loss  of 
interest  would  result  therefrom,  and  that  such  loss  would  be 
included  in  the  overhead  charges. 

"7.  Taxes  during  construction. 

"The  latter  is  regarded  by  me  as  very  questionable.    It  is,  in 

a  certain  sense,  making  taxes  an  asset,  rather  than  a  liability, 

and  the  amount  is  so  vague  and  uncertain  that  it  has  been  given 

very    little   consideration   and    weight   in   fixing   the   overhead 

charges.     Either  the  money  or  the  property  should  pay  taxes, 
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^It  must  be  borne  in  mind  that  these  expenditures  are  all 
made  during  the  promotion  and  construction  of  the  plant,  and 
are  necessarily  a  part  of  the  cost  thereof.  No  overhead  charges 
that  do  not  inhere  in,  and  add  to  the  cost  thereof,  should  be 
allowed  as  a  part  of  its  physical  value,"  (P.U.R.1915D,  586, 
587.) 

Among  the  valuations  filed  with  this  Commission  in  behalf  of 
various  utilities,  I  find  the  amounts  claimed  for  all  so-called 
^'overhead  charges,"  on  a  reproduction  cost  new  basis,  excluding 
interest  during  construction  and  preliminary  and  promotional 
charges,  are  in  percentages  as  follows: 

liake  Forest  Water  Company,  at  Lake  Forest,  appraisal  of  the 
waterworks,  by  Alvord   Hi)  % 

Pekin  Waterworks  Company,  at  Pekin,  appraisal  of  waterworks, 
by  Alvord  11.0  % 

Lincoln  Water  &  Light  Company,  at  Lincoln,  appraisal  of  combined 
electric  and  water  systems,  by  Maury  12.5  % 

I^incoln  Water  &  Light  C<»npany,  at  Lincoln,  appraisal  of  electrio 

plant,  by  Sloan 7.35% 

Quincy  Gas,  Electric,  &  Heating  Company,  at  Quincy,  appraisal  of 
that  portion  of  the  property  as  is  included  in  the  manufacture  and 
distribution  of  gas,  by  Huddle  7.5  % 

Quincy  Gas,  Electric,  A,  Heating  Company,  at  Quincy,  appraisal  of 
that  portion  of  the  property  as  is  used  for  the  generation  and 
distribution  of  electricity,  by  Sloan   7.5  % 

The  average  of  the  above  percentages  to  cover  overheads,  exclu- 
sive of  interest  during  construction  and  preliminary  and  promo- 
tional expenses,  is  approximately  9^  per  cent. 

I  am  of  the  opinion  that,  in  the  case  at  bar,  a  total  allowance 
to  cover  all  overheads,  exclusive  of  interest  during  construction 
and  promotional  and  preliminary  costs,  of  10  per  cent  based 
upon  the  present  estimated  cost  of  the  physical  construction, 
would  be  just  and  equitable  to  the  petitioner,  and  reasonable 
and  fair  to  the  consumers  of  the  future.  I  am  of  the  further 
opinion  that,  in  consideration  of  the  arguments  advanced  here- 
inabove, the  total  amount  to  be  allowed  for  all  overheads,  includ- 
ing interest  during  construction  and  all  preliminary  and  promo- 
tional charges,  is  as  follows: 

All  overheads,  exclusive  of  interest  during  construction  and  preliminary 

and  promotional  costs   10% 

Interest  during  construction  S% 

Preliminary  and  promotional  costs 2% 

ToUl  15% 

In  the  Des  Moines  Gas  Case,  supra,  the  master,  in  making  hifl 
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finding,  made  an  allowance  of  16  per  cent  for  all  overhead 
charges,  with  the  exception  of  organization  expenses,  and  for 
organization  expenses  he  made  an  additional  allowance  of  $6,- 
923.  The  present  value  of  the  physical  property  involved  in 
the  Des  Moines  Gas  Case  was  fixed  at  $1,641,148,  to  which  was 
added  the  allowance  for  overheads,  including  all  organization 
expenses,  promotional  expenses,  etc.,  approximately  15.4  per 
cent — in  amount,  $303,177.  The  master's  finding  afterwards 
found  confirmation  in  the  Supreme  Court  of  the  United  States. 

In  a  recent  appraisal  prepared  by  Robert  M.  Feustel,  former- 
ly chief  engineer  of  this  Commission,  for  the  Bay  City  Railway 
Company,  involving  property  in  litigation  before  the  Massa- 
chusetts Public  Service  Commission,  valued  at  approximately 
$40^000,000,  a  claim  is  made  to  cover  total  overhead  charges, 
including  interest  during  construction,  promotional  charges, 
legal  expenses,  etc.,  of  15.8  per  cent  based  on  the  cost  of  repro- 
duction new  theory,  or  12.74  per  cent  based  upon  the  original 
(or  investment)  costs. 

Should  any  doubt  arise  as  to  the  correctness  of  applying  the 
above-noted  percentages,  derived  from  the  valuation  of  experts 
who  follow  the  reproduction  cost  new  theory,  a  consideration  of 
the  meaning  and  intent  of  the  reproduction  theory  undoubtedly 
will  dispel  the  doubt.  Possibly  no  better  conception  of  the  pro- 
cess is  to  be  found  than  that  defined  by  Alvord  in  a  paper  pre- 
sented before  the  American  Society  of  Civil  Engineers,  in  a 
meeting  held  on  November  12,  1914,  to  wit: 

"Let  us  see  what  it  is  that  the  courts  have  asked  us  to  do  when 
we  were  made  to  undertake  the  task  of  reproducing.  Having 
familiarized  ourselves  with  the  existing  property  which  is  to  be 
valued,  we  must  in  imagination,  as  a  prolonged  conceptual 
process,  retrace,  step  by  step,  every  feature  of  the  procedure  that 
would  have  to  be  taken  if  that  property  were  completely  wiped 
out,  and  we  were  responsible  for  the  task  of  entirely  rebuilding 
it  in  a  reasonable  length  of  time  and  in  a  manner  which  is 
humanly  possible.  Should  we  unconsciously  omit  one  important 
step  to  that  rebuilding,  we  will  fail  to  reach  the  full  cost 
And:  "Mental  endeavor  will  include  the  development  of  the 
project  and  the  preliminary  steps  of  promotion.  This  must 
include  the  necessary  time  and  pains  that  would  naturally  be 

P.U.R.1916C. 


Digitized  by 


Google 


BE  SOUTHERN  ILLINOIS  GAS  CO.  72» 

taken  to  see  that  the  project  is  practical,  the  time  and  attention 
necessary  to  negotiate  the  f ranchise,  investigate  the  methods  of 
service,  and  estimate  the  preliminary  work.  We  must  at  every 
step  of  the  way  outline  to  ourselves  the  necessary  lengths  of  inter- 
lapsing  time  to  do  all  these  things,  as  well  as  the  amount  of  labor 
to  design,  contract  for,  and  actually  build  each  structure."  (79 
Trans.  A.  S.  C.  E.  144.) 

It  is  quite  apparent  that,  in  adapting  the  theory  of  the  cost 
of  reproduction  new  as  one  line  of  evidence  to  be  presented  to  a 
regulatory  body  for  the  purpose  of  determining  the  proper  value 
of  an  existing  utility  property,  the  appraisers  should  ascertain 
and  apply,  step  by  step,  all  items  of  cost  that  necessarily  would 
arise  (or  should  be  properly  considered)  in  the  construction  of 
an  entirely  new  plant,  adequate  in  every  respect  to  supply  the 
demands  made  upon  it  for  service,  the  same  as  if  the  ^ant  under 
appraisement  never  existed.  In  the  case  at  bar,  therefore,  in 
estimating  the  total  cost  of  the  construction  of  a  projected  plant 
and  system  to  supply  gas  to  the  consumers  in  the  new  territory 
involved,  the  process  of  reasoning  to  determine  all  items  of  cost 
may  be  considered  as  absolutely  comparable  with  the  theory  used 
by  the  aforesaid  experts  to  determine  the  cost  of  reproduction 
value  of  an  existing  and  going  utility. 

Cg)^  Working  CapitaL 

The  petitioner,  under  the  head  of  ^'Working  Capital,"  sets 
forth  that  there  should  be  made  an  allowance  of  $100,000  to 
cover  the  item.    Petitioner  argues  as  follows: 

"Undoubtedly,  it  will  require  more  than  one  himdred  thousand 
dollars  ($100,000)  at  some  period  of  the  time,  and  this  will  have 
to  be  brought  in  just  about  the  end  of  the  building  period,  and 
will  be  needed  for  somewhere  between  four  and  five  years,  at  the 
end  of  which  time  it  could  probably  be  reduced  to  twenty-five 
thousand  dollars  ($25,000).  This  money  will  be  used  to  buy 
gas  stoves,  lamps,  fixtures,  water  heaters,  and  the  cost  of  piping 
houses  and  extra  supplies,  .  •  ."  (Statement  signed  by  witness 
Copley— April  7,  1915— p.  2.) 

"Whenever  any  part  of  this  money  is  returned  to  the  com- 
pany's treasury,  and  becomes  no  longer  necessary  for  the  pur- 
pose for  which  the  capital  is  raised,  it  might  be  used  for  future 
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additions  and  extensions  to  the  property,  as  far  as  it  will  go, 
thus  relieving  the  necessity  of  selling  bonds  for  whatever  amount 
may  be  found  to  be  no  longer  necessary.  This  item  can  be 
covered  in  your  order.  Of  course,  if  there  were  no  extensions, 
it  could  be  used  for  the  retirement  of  bonds.''  (Copley's  state- 
ment, supra,  p.  2.) 

Were  working  capital  to  be  authorized  under  the  explicit  con- 
ditions (1)  that  this  Commission  retains  jurisdiction  in  the 
matter,  (2)  that  the  allowable  working  capital  is  obtained  by 
the  sale  of  stock  at  par  (or  of  bonds  at  a  discount  to  be  author- 
ized by  this  Commission),  (3)  that  such  money  is  turned  into 
the  treasury  of  the.  petitioner  to  be  held  solely  for  the  purpose 
of  working  capital,  as  ordinarily  planned,  and  (4)  that,  upon 
the  petitioner  acquiring  its  normal  business,  if  the  amount  of 
working  capital  shall  be  found  excessive  or  unnecessary,  the 
excess  be  used  either  in  making  additions  and  betterments  to  the 
plant  (without  such  additions  and  betterments  being  capitalized), 
or  in  retiring  bonds  (with  a  consequential  reduction  in  the  cap- 
ital account),  there  could  be  no  serious  objection  offered  to  this 
allowance  of  $100,000,  if  the  petitioner  believes  it  should  have 
such  an  amount  in  its  treasury  for  working-capital  purposes; 
provided,  however,  that  no  rate  of  return  be  allowed  on  work- 
ing capital  over  and  above  a  sum  which  experience  proves  to  be 
reasonably  needed  by  the  petitioner  in  developing  and  conducting 
its  business.  In  this  particular  instance,  if  the  Commission 
were  to  make  an  allowance  of  $100,000  for  working  capital, 
and  if  this  sum  were  actually  to  be  placed  in  the  treasury  of 
the  petitioner,  and  if  it  developed  further  in  the  actual  carrying 
out  of  the  project  that  $50,000  be  sufficient  for  developing  and 
conducting  the  business;  then,  in  fixing  reasonable  rates,-  this 
Commission  should  properly  allow  a  rate  of  return  upon  the 
active  portion  of  working  capital,  represented  by  a  sum  of  $50,- 
000.  Whatever  loss  may  be  occasioned  to  the  petitioner  in 
carrying  the  excess,  $50,000,  necessarily  would  have  to  be  as- 
sumed by  the  entrepreneurs — not  the  public — unless  the  pe- 
titioner is  able  to  discover  proper  means  of  reinvesting  the 
surplus,  in  a  manner  satisfactory  to  this  Commission. 

Many  experts  have  testified  before  this  Commission  in  regard 
to  a  reasonable  measure  for  working  capital.    Edward  W.  Bemis, 
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a  long-time  student  of  public-utility  valuations,  qualifying  as  an 
expert  in  the  case  at  bar,  testified  that  the  petitioner  should 
be  allowed  ample  working  capital  to  provide  for  operating  sup- 
plies such  as  coal  and  oil,  and  renewal  supplies  such  as  meters 
and  pipe,  as  well  as  adequate  cash  to  meet  the  pay  rolls  and  other 
bills  payable  which  accrue  prior  to  the  receipt  of  rev^enue  from 
gas  consumption.  The  amount  to  be  allowed  for  working  capital, 
Bemis  testified,  was  to  be  diminished  to  a  certain  extent,  for  the 
reason  that  materials  and  supplies  are  usually  purchased  on 
thirty  days'  credit.  A  utility  bills  consumers  every  month  for 
the  gas  sold  during  the  previous  month,  and  offers  a  high  dis- 
count for  prompt  payment,  thus  enabling  the  company  to  secure 
its  collections  within  ten  days  or  two  weeks  after  the  date  of 
billing.  Bemis  considered  that  the  company  should  start  with 
enough  cash  to  carry  the  pay  rolls  for  a  month  and  a  half  or 
two  months,  and  estimated  that,  once  a  utility  were  in  operation, 
it  would  not  require  an  allowance  for  working  capital  of  more 
than  20  or  30  cents  per  thousand  cubic  feet  of  gas  consumed, 
based  on  the  sales — an  average  of  25  cents  per  thousand  cubic 
feet  of  gas  sold.  Assuming  the  petitioner's  claim  of  a  maximum 
of  120,000,000  cubic  feet  of  gas  to  be  the  ultimate  annual  out- 
put, which  would  not  be  reached  for  some  time,  Bemis  estimated 
that  working  capital  properly  should  be  based  on  sales  of  not  to 
exceed  100,000,000  cubic  feet  annually  (which  the  witness 
thought  to  be  excessive).  On  a  basis  of  sales  reaching  100,000,- 
000  cubic  feet  annually,  with  working  capital  estimated  at  25 
cents  per  one  thousand  cubic  feet  of  gas  sold,  Bemis  considered 
$25,000  would  be  an  ample  and  liberal  allowance  for  working 
capital. 

In  regard  to  the  petitioner's  claim  that  working  capital  should 
be  sufficient  to  cover  investments  in  gas  stoves  and  other  sales 
appliances,  Bemis  testified  that,  in  his  opinion,  the  public  which 
buys  gas  should  not  be  penalized  by  paying,  in  higher  gas  rates, 
a  rate  of  return  upon  the  investment  in  gas  stoves  and  stock 
merchandise;  but,  rather,  a  sufficient  charge  should  be  made 
to  the  purchasers  of  such  appliances  to  cover  all  items  of  cost 
in  carrying  the  special  stock.  ]S"aturally,  the  cost  of  carrying 
sales  merchandise  would  include  the  wholesale  price  of  the  stock, 
the  selling  costs,  the  storage  and  handling  costs,  surcharges  for 
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general  expense,  etc  Semis's  reasoning,  as  regards  merchan- 
dise, I  believe  to  be  sound. 

In  the  case  of  Springfield  v.  Springfield  Gas  &  E.  Co.  ante, 
281,  pending  before  this  Commission,  an  allowance  for  working 
capital  including  materials  and  supplies,  was  estimated  by 
the  Commission's  engineering  staff  at  about  26  cents  per 
thousand  cubic  feet  of  gas  sales.  In  the  same  case,  Brown 
(mentioned  hereinbefore)  on  behalf  of  the  utility  estimated 
working  capital,  including  materials  and  supplies,  to  amount  to 
about  32  cents  per  thousand  cubic  feet  of  gas  sold. 

In  view  of  all  these  facts,  I  am  of  the  opinion  that  an  allow- 
ance for  woiting  capital  of  $25,000  would  be  ample.  As  stated 
heretofore  in  discussing  the  developmental  expenses,  I  believe  that 
the  allowance  of  capital  for  developing  expenses  and  working 
capital  could  very  well  be  combined.  The  amoimt  required  for 
either,  at  this  time,  cannot  be  determined  accurately,  and  the 
actual  amount  needed  may  be  more  or  may  be  less  than  $25,000 
apiece.  I  am  of  the  opinion  that  a  present  allowance  of  $50,000 
to  cover  both  working  capital  and  development  expenses  would  be 
ample  and  adequate,  without  injury  to  the  petitioner,  and  without 
injustice  to  the  consumer.  If  it  developed  in  the  future  that  $50,- 
000  was  an  insufficient  amount,  and  that  additional  working 
capital  is  needed  in  the  business,  the  petitioner,  without  any  par- 
ticular hardship,  could  come  before  the  Commission  and  make 
a  showing  for  more  capital  by  establishing  the  purposes  which 
make  additional  funds  necessary.  Upon  proper  showing,  the 
Commission  would  hardly  be  adverse  to  granting  authority  for 
the  issuance  of  more  securities ;  or,  if  perhaps  it  should  develop 
that  additional  working  capital  would  be  required  only  tempo- 
rarily for  a  few  months,  the  necessary  funds  could  be  raised  by 
the  issuance  of  short-term  notes,  as  provided  by  statute. 

(h)  Discount  on  Bonds. 

The  petitioner  asks  an  allowance  of  some  20  per  cent  of  the 
estimated  cost  of  the  tangible  property  be  set  aside  to  cover  dis- 
count on  bonds,  and  asks  that  this  discount  be  included  as  a  part 
of  the  capital  account,  to  be  considered  at  a  later  date  as  entering 
into  the  value  of  the  property,  once  the  gas  system  is  earning 
sufficient  earnings  to  justify  such  a  value. 
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It  has  been  the  rule  of  this  Commission,  from  the  date  of  its 
organization  to  the  present  time,  to  permit  bonds  to  be  sold  at  a 
reasonable  discount  (the  amount  of  the  discount  to  be  determined 
upon  the  conditions  of  the  market  at  the  time  of  the  inquiry) ; 
but  in  no  instance  has  the  issuance  of  bonds  for  capital  purposes, 
either  in  the  construction  of  an  entirely  new  plant  or  for  addi- 
tions and  betterments  to  property,  been  permitted  by  this  Com- 
mission, in  which  the  discount  has  been  allowed  to  become  a  part 
of  the  capital  account.  It  has  been  the  invariable  practice  of 
this  Commission  to  order  all  bond  discounts  to  be  amortized  in 
equal  annual  instalments  during  the  life  of  the  bonds.  I  believe 
it  will  be  found,  upon  investigation,  that  this  treatment  of  bond 
discounts  is  the  universal  practice  of  other  state  public-service 
commissions, — a  practice  which  I  believe  to  be  sound,  both  in 
theory  and  in  economics.  Bond  discounts  are  but  another  way 
of  expressing  rate  of  interest. 

The  California  Commission  (Loveland,  Commissioner)  voices 
the  attitude  of  regulatory  bodies  toward  bond  discounts,  in  the 
case  Re  Southern  Counties  Gas  Co.  P.II.R.1915E,  209,  as  fol-- 
lows,  to  wit:  "The  item  'amortization  of  bond  discount, 
$284.90,'  has  no  place  in  an  operating  expense  statement,  inas- 
much as  it  is  essentially  a  part  of  the  cost  of  obtaining  money  to 
be  considered  and  provided  for,  when  proper,  in  the  rate  of 
return  which  is  allowed.'' 

For  example,  a  4  per  cent  bond  might  sell  at  26  per  cent  dis- 
count; a  5  per  cent  bond  might  sell  at  a  15  per  cent  discount; 
a  6  per  cent  bond  might  sell  at  a  5  per  cent  discount;  and  a  6 J 
per  cent  bond  might  sell  at  par.  Bonds  which  run  for  ten  years 
command  a  very  different  discount  from  comparable  issues  which 
may  run  for  fifty  years.  I  believe  it  is  conceded  by  all,  that 
utilities,  in  issuing  bonds,  possess  the  right  to  determine  what, 
in  their  judgment,  is  the  interest  rate  which  the  bonds  should 
bear.  In  other  words,  the  companies  have  a  right  to  exercise 
judgment  as  to  what  rate  of  interest  will  net  the  best  results 
from  a  financial  point  of  view  to  the  company.  Inasmudi  as  the 
amount  of  discount  varies  with  the  interest  rate,  the  capitaliza- 
tion in  any  instance,  if  the  principle  of  capitalizing  discounts 
were  recognized,  would  then  be  a  matter  resting  entirely  with 
a  utility  or  with  the  parly  issiring  the  bonds.    The  less  the  inter- 
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est  rate,  the  greater  the  rate  of  discotint  Ordinarily  a  bond, 
bearing  a  low  interest  rate,  when  sold  at  a  large  discount,  creates 
a  greater  burden  upon  the  consunaer  than  a  bond  sold  at  par 
at  a  higher  interest  rate.  A  condition  of  affairs,  wherein  the 
amount  chargeable  to  capital  account  is  entirely  in  the  hands 
of  a  utility  undoubtedly  would  defeat  the  purpose  of  the  law, 
and  therefore  cannot  be  countenanced  under  any  theory  of 
regulation. 

Should  a  study  be  made  of  the  findings  of  the  various  state 
commissions  in  rate-making  proceedings,  it  will  be  discovered 
that  the  Commissions,  in  determining  a  reasonable  rate  of  return, 
have  taken  into  consideration  the  interest  rate  which  should  be 
allowed  in  order  that  bonds  may  be  sold  to  net  part  to  the  com- 
pany, and  have  considered  bond  discounts  as  an  interest  rate  in 
another  form. 

The  carriers'  brief  supra,  filed  in  behalf  of  the  railroad  com- 
panies before  the  Interstate  Commerce  Commission  in  the  matter 
of  the  Federal  valuation  of  all  railroads,  discusses  somewhat  the 
•  relation  which  bond  discount  bears  to  bond  interest  and  to  rate 
of  return,  to  wit :  "The  rate  of  return  should,  of  course,  cover  the 
element  of  discount,  for  discount  is  simply  a  method  of  equalizing 
interest" 

Although  permitting  bonds  to  be  sold  at  discounts  conformable 
to,  and  to  a  certain  extent  fixed  by,  the  interest  rate,  determined 
upon  by  the  various  individual  applicants,  this  Commission,  in 
its  decisions  to  date,  has  adhered  to  the  principle  that  stock  must 
be  sold  only  at  par,  either  for  money  or  for  its  equivalent  in 
property.  In  applying  this  same  principle  to  security  issues  for 
a  new  enterprise  (the  case  at  bar  for  instance),  it  necessarily  will 
follow:  (1)  That  all  stock  authorized  by  the  Commission  must 
be  sold  for  cash  at  par,  or  its  equivalent  in  property;  (2)  that 
all  bonds  must  be  sold  at  a  price  not  less  than  the  minimum 
authorized  by  this  Commission;  and  (3)  that  all  bond  discount 
must  be  amortized,  in  equal  annual  instalments,  over  the  life 
of  the  bonds.  Obviously  it  would  follow  that  the  total  outstand- 
ing issue  of  any  securities  which  may  be  authorized  by  this  Com- 
mission for  the  construction  of  a  new  property,  less  the  amount 
allowed  for  bond  discounts  (to  be  amortized),  would  represent 
the  fair  value  of  the  property;  and  this  should  be  so,  both  from 
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the  point  of  view  of  investment  and  from  the  point  of  view  of 
determining  fair  and  equitable  rate. 

(i)  Stock  Bonus. 

The  petitioner  in  this  case  states  in  its  application,  to  wit: 
"That  it  has  been  the  history  of  public  utility  enterprises  for 
the  past  fifteen  years,  that  to  capitalize  such  utilities  as  your  peti- 
tioner contemplates  erecting  and  dispose  of  its  stock  and  bonds  to 
raise  suflScient  funds  to  construct  plants  and  operate  for  the  first 
years  of  existence,  it  has  been  necessary  to  sell  stock  and  bonds  in 
equal  amounts  for  the  par  value  of  the  bonds,  or  to  sell  same,  that 
shares  of  stock  and  an  equal  amount  in  bonds  shall  be  sold  to- 
gether for  the  par  value  of  either/'  (Section  11  of  Application.) 
I  quite  agree  with  ihe  petitioner  in  admitting  that  such  has  been 
the  past  practice  of  utilities  in  this  state.  Illinois,  in  the  past, 
has  been  noteworthy  for  such  practices.  But  I  am  not  agreeable 
to  admitting  thait  similar  practices  should  prevail  in  the  future. 
The  legislature,  in  enacting  the  Public  Utilities  Commission  law, 
undoubtedly  intended  to  throw  the  burden  of  determining  proper 
security  issues  upon  this  Commission.  Authority  granting  this 
Commission  supervision  over  the  issuance  of  stocks  and  bonds 
was  delegated  for  the  double  purpose  of  prohibiting  pernicious 
practices  and  of  assuring  the  public  that  an  issuance  of  securities, 
when  bearing  the  stamp  of  this  Cormnission's  approval,  should 
fairly  represent  the  true  value  of  the  investment  In  the  actual 
working  out  of  the  Public  Utilities  Commission  law,  or  in  the 
application  of  the  same,  should  it  finally  be  determined  that,  in 
order  to  induce  capital  to  invest  in  new  utility  enterprises  in 
this  state,  a  stock  bonus  equal  in  par  value  to  the  par  value  of 
the  bonds  should  be  donated  to  each  and  every  investor  who 
purchases  bonds  in  the  new  ente'rprise,  then  the  present  law 
should  be  amended  to  provide  that  no  supervision  whatever  be 
exercised  over  the  issues  of  stock. 

I  do  not  contend  that  the  approval  and  authorization  of  this 
Commission  for  a  public  utility  to  issue  stocks  or  bonds  should  be 
regarded  by  the  public  as  necessarily  indicating  a  good  inves^ 
ment ;  but  I  do  believe  the  act  itself  contemplated  that  the  Com- 
mission, in  the  exercise  of  its  duties,  shall  see  that  a  utility  ob- 
serves enlightened  principles,  especially  in  regard  to  stock  issues. 
P.U.R.1916C. 
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In  the  creation  of  a  new  utility,  under  authority  of  this  Commis- 
sion, I  am  of  the  opinion  that  the  enterprise  should  be  so  organ- 
ized and  financed  that  the  investors  receive  an  adequate  return 
for  the  stock  which  is  issued.  And  I  further  believe  it  to  be  the 
plain  duty  of  this  Commission  to  be  assured  that  the  project  is 
surrounded  by  all  reasonable  safeguards,  and  to  see  that  the  en- 
terprise is  carried  forward  and  constructed  honestly  and  along 
approved  lines.    Beyond  this,  the  Commission  cannot  go. 

(j)   Commission  Supervision  over  Issues  of  Securities, 

It  may  be  contended  that,  under  the  act  creating  the  State 
Public  Utilities  Commission  of  Illinois,  any  value  determined 
upon  for  the  purpose  of  the  approval  of  the  issue  of  stocks  and 
bonds  for  capitalization  will  not  represent  necessarily  a  reason- 
able value  of  the  property  for  purposes  of  rate  making.  It  is 
my  opinion  that,  under  the  law,  the  total  par  value  of  the  securi- 
ties should  not  be  materially  greater  than  the  total  value  of  the 
plant  as  a  going  concern.  It  already  has  developed  in  rate- 
making  cases  before  this  Commission  that,  if  the  outstanding 
stock  and  bond  issue  exceeds  the  total  value  of  the  property  as 
a  going  concern,  great  pressure  and  stress  are  brought  to  bear  on 
the  Commission,  at  hearings  of  the  cases,  on  the  part  of  the 
utilities,  seeking  pretexts  for  the  Commission  to  find  values 
equal  at  least  to  the  outstanding  securities.  It  usually  is  claimed 
that  a  reasonable  supposition  is  that  the  par  value  of  the  outstand- 
ing securities  represents  the  total  investment  in  the  plant  to  date, 
and  that  these  securities  should  be  protected  by  the  Commission 
by  finding  the  par  value  of  the  securities  to  be  the  proper  value 
upon  which  to  base  fair  and  equitable  rates.  The  claim  is  made 
further  that,  if  the  Commission  finds  a  value  lower  than  par  of 
the  securities,  the  utilities  will  be  unable  to  fiiian<^  future  securi- 
ties in  the  market  whenever  additional  funda  must  be  raised  for 
the  making  of  betterments,  additions,  extensions,  and  improve- 
ments to  the  existing  properties. 

Other  commissions  likewise  have  struggled  with  ike  question  of 
recognizing  the  par  value  of  securities  as  equivalent  to  the  value 
of  public-utility  property.  Perhaps  the  dissenting  opinion  of 
Commissioner  Hall  of  the  Nebraska  State  Railway  Conunission 
in  the  case  Re  People's  Teleph.  Co.  P.U.R1915D,  171,  is  typ- 
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icaL  The  Commissioner  says:  ''Stock,  bonds,  and  all  other 
evidence  of  indebtedness  were  issued  and  floated  upon  the  market 
without  restriction,  and  the  purchasers  of  tibose  securities  have 
always  been  and  are  now  knocking  at  the  doors  of  this  Commis* 
sion,  praying  for  rates  to  be  made  that  will  create  a  net  surplus, 
after  all  operating  expenses  have  been  defrayed,  that  will  pay 
fixed  charges  and  dividends  on  such  securities/'  And :  "It  logic- 
ally follows,  that  the  amount  of  outstanding  liabilities  authorized 
to  be  issued  by  the  Commission  should  approximately  equal  the 
cost  of  the  assets  that  are  reasonable  and  necessary  for  the  oorpo- 
ration  in  its  public  service.''     (P.U.R1915D,  173.) 

In  the  case  at  bar,  the  petitioner  virtually  asks  that  the  Ck>m- 
mission's  finding  of  the  value  of  the  gas  property  when  con- 
structed be  equal  to  more  than  twice  its  estimated  cost.  This 
fictitious  value  the  petitioner  desires  permission  to  capitalize 
solely  on  tJae  grounds  that  probable  (by  no  means  certain)  future 
earnings  will  be  of  ample  magnitude  to  pay  interest  on  the  bonds 
and  dividends  on  the  stock.  Such  being  the  case,  the  petitioner 
trusts  that  the  stocks  and  bonds,  which  may  be  authorized  by  this 
Commission  to  be  issued,  may  in  the  future  have  a  market  value 
equal  to  par.  This  theory  of  business  promotion,  in  sundry  vari- 
ations, has  been  at  the  root  of  nearly  every  famous  exposure  of 
stock  watering.  Past  misuse  of  public  confidence  is  fundament- 
ally the  cause  of  legislative  action  creating  Federal  and  state 
regulatory  bodies.  On  this  phase  of  the  question,  Commissioner 
Hall's  opinion  (supra)  is  also  illuminating,  to  wit:  "Stock  and 
bond  issues  in  excess  of  the  amount  of  money  that  has  been 
invested,  that  became  outstanding  liabilities  prior  to  the  creation 
of  the  Commission,  is  one  thing  which  state  and  Federal  Conmiis* 
sions  are  and  will  be  compelled  to  disregard;  but  outstanding 
liabilities  that  have  been  approved  and  authorized  by  the  state  is 
another,  and  when  the  purchaser  has  invested  his  money  in  se* 
curities  upon  which  the  stamp  and  seal  of  the  state  has  been 
placed,  he  has  a  right  to  expect  that  the  utility  will  be  granted 
a  rate  as  high  as  'the  trafiic  will  bear,'  until  the  net  surplus  is 
sufficient  to  take  care  of  all  fixed  charges  on  bonds  and  preferred 
stock,  and  then  a  reasonable  return  upon  the  common  stock  that 
has  been  authorized  by  the  Commission*^'  (P.U.K.1916D, 
178.) 
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To  use  other  words^  it  is  the  desire  of  the  petitioner  herein  that, 
whatever  amount  of  stocks  and  bonds  may  be  authorized,  the 
amount  so  authorized  shall  be  taken  as  the  value  of  the  plant  after 
it  shall  have  been  constructed  and  in  successful  operation.  This 
aspect  of  the  situation,  from  my  point  of  view,  is  dangerous  in 
that  this  Commission,  in  a  future  rate  case,  undoubtedly  would 
have  to  take  some  judicial  notice  of  past  findings  of  utility  valu- 
ation made  for  purposes  of  issuing  securities.  I  am  inclined  to  the 
opinion  thkt  a  value  found  for  one  purpose  (security  issues,  for 
instance)  should  not  be  essentially  irreconcilable  to  a  value  foimd 
for  another  purpose  (rate-asking,  for  example).  CcHnmissioner 
Hall,  in  his  opinion  (supra)  has  recognized  that  indiscriminate 
authorization  of  securities^  not  backed  by  tangible  values,  is 
fraught  with  danger,  for  he  says: 

^^r.  Justice  Collin,  in  writing  the  opinion  [Be  Delaware  & 
Hudson  Ca  1  P.  S.  C.  R.  (2d  Dist)  392],  said:  The  law  was 
enacted  in  response  to  a  pronounced  and  insistent  public  opinion, 
and  was  a  radical  and  important  modification  of  the  relations 
and  policy  of  the  public  toward  the  corporations  which  are  its 
subjects.  Its  paramount  purpose  was  to  pr<^»ct  and  enforce  the 
rights  of  the  public  It  made  the  Commissions  the  guardians 
of  the  people  by  enabling  them  to  prevent  the  issue  of  stock  and 
bonds  for  other  than  statutory  purposes  or  in  appreciable  and 
unfair  excess  of  the  value  of  the  assets  securing  them.' 

'^We  have  under  consideration  tiiree  questions  which  are  fim- 
damental :  First,  the  protection  of  the  public  in  making  invest- 
ments in  public  utility  securities;  second,  rates  to  be  paid  by  the 
public ;  and,  third,  the  sale  of  service  which  is  the  purpose  of  the 
utility,  and  in  considering  service  it  is  necessary  to  consider 
plant  facilities.*'     (P.U.R.1915D,  174.) 

.The  Massachusetts  Public  Service  Comrnission  has  also  reoog^ 
nized  the  principle  that  approval  of  a  value  for  security  issuance 
is  to  be  duly  considered  as  evidence  of  investment,  for  it  offers 
the  recent  opinion.  Re  Blue  Hill  Street  R.  Co.  P.U.R1916E, 
381 :  "The  approval  of  these  issues  by  liie  Board,  coupled  -with 
its  approval  of  the  terms  of  the  Milton  purchase,  must  therefore 
be  r^arded  as  conclusive  evidence,  so  far  as  the  commonwealth 
and  this  Commission  are  concerned,  liiat  the  stods  and  bonds  so 
issued  represented  legitimate  investment,  not  excessive  for  the 
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purpoee,  and  a  strong  presumptive  evidence  that  the  investment 
was  ^prudently'  made  within  the  meaning  of  the  rule  laid  down 
in  the  Middlesex  &  Boston  Rate  Case.''  2  Mass.  P.  S.  C.  R.  106. 
This  Commission,  acting  under  the  present  law  in  the  case  at 
bar,  I  believe,  necessarily  must  c:nsider  the  protection  of  the 
public  in  making  investments,  the  rates  to  be  paid  by  the  public, 
and  the  sale  of  the  service  to  the  public.  The  Commission  cannot 
escape  taking  cognizance  of  the  eflfects  and  results  of  approving 
what  in  my  opinion  is  an  overcapitalization  of  the  new  project. 

(k)  Inducing  Capital  to  Invest  in  Public  Utilities. 

The  contention  frequently  is  made  that,  in  order  to  induce 
capital  to  invest  in  new  enterprises  in  this  state,  a  very  liberal  al- 
lowance should  be  made  to  cover  preliminary  cost,  as  well  as  the 
costs  of  promoting  the  company.  It  is  not  unreasonable  to  as- 
sume that  capital,  when  seeking  investment,  inquires  into  (1) 
the  inherent  risk  involved,  and  (2)  the  rate  of  return  that  rea- 
sonably may  be  expected.  Under  the  present  laws  of  this  state, 
a  public  utility  may  be  regarded  as  a  regulated  monopoly,  and, 
as  long  as  it  furnishes  adequate  service  at  reasonable  rates,  it  is 
free  from  oompetiiion.  As  a  r^ulated  monopoly,  a  public  utility 
when  well  conceived  and  well  managed,  is  an  exceptionally  stable 
investment.  On  the  other  hand,  capital  invested  in  other  corpo- 
rate industries  of  this  state  must  assume  all  inherent  risks,  in 
addition  to  the  risks  that  arise  from  competition.  Under  the 
pi-esent  statute,  any  utility  is  entitled  to  a  fair  rate  of  retuni 
upon  the  fair  value  of  the  property,  practically  free  from  compe- 
tition. It  follows  from  these  facts,  that  investments  in  public- 
utility  securities  in  this  state  are  not  subjected  to  the  inherent 
ride  which  befalls  capital  invested  in  the  industries  in  which  the 
certainty  of  the  fair  rate  of  return  is  not  practically  assured. 

In  a  pamphlet  issued  by  the  Harris  Trust  &  Savings  Bank 
during  1916,  entitled  ^Why  Bonds  Are  Safe  Investment,"  rec- 
ommending to  the  public  the  purchase  of  public-service  corpora- 
tion bonds,  and  made  a  part  of  a  record  before  this  Commission,, 
in  the  case  of  Springfield  v.  Springfield  Gas  &  E.  Co.  ante,  281,, 
the  following  statement  appears:  "As  already  mentioned,  Mr; 
Harris's  experience  in  selecting  investments  for  the  surplus 
funds  of  flie  large  m&uwinee  company  wad  of  great  value.    From 
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that  experience  he  decided  that  bonds  embodied  the  most  impor- 
tant characteristics  of  an  ideal  investment  in  a  high  degree,  and 
as  a  result  this  institution  deals  only  in  these  classes  of  securities: 
(1)  Government  and  municipal  bonds;  (2)  railroad  bonds;  (3) 
public  service  corporation  bonds."     (page  the  sixteenth.) 

It  further  appears  in  this  pamphlet,  under  the  heading  of 
^^Corporation  Bonds:"  "Public  service  corporation  bonds  are 
chiefly  characterized  by  the  fact  that  they  are  issued  by  corpo- 
rations which  render  some  much  needed  service  to  a  community, 
and  operate  under  a  special  grant  or  franchise  from  a  city,  town, 
state,  or  similar  division  of  government.  Water,  gas,  electric 
light,  heat  and  power,  street  railway,  and  telephone  sen-ice  are 
among  such  public  utilities.  Bonds  issued  by  companies  of  this 
character  in  well-established  cpnanunities  have  an  exceptionally 
good  record  for  safety,  for  even  in  periods  of  general  business 
depression,  the  company's  earnings  maintain  a  high  level  be- 
cause the  service  supplied  is  necessary  to  the  community  served." 
(page  the  nineteenth.) 

It  further  appears  in  this  pamphlet,  under  a  heading  of  'TRe- 
quirements  of  Safety:" 

"We  have  seen,  now,  that  when  a  successful  man  wishes  to 
avoid  risk  he  has  in  mind  three  important  requisites  of  any  in- 
vestment he  may  choose, — 

"Security,  or  the  safety  of  the  principal  invested. 

"Heady  convertibility  into  cash  in  case  a  change  of  investment 
be  desired,  or  ready  money  needed. 

"As  high  a  rates  of  interest  as  can  be  obtained  without  sacrifi- 
cing either  steadiness  of  inccnne  or  safety  of  principaL"  (p^Lge 
the  nineteenth.) 

An  investor  in  utility  securities,  under  state  regulation,  has  a 
right  to  expect  a  fair  and  reasonable  rate  of  return  to  be  allowed 
upon  the  fair  value  of  the  property  used  for  and  useful  to  the 
public,  or  upon  the  amount  reasonably  invested  under  reasonable 
supervision.  The  final  test  in  any  community  or  locality  as  to 
what  constitutes  a  fair  rate  of  return  is  fixed  economically  by 
that  rate  which  will  induce  capital  to  invest,  taking  into  consider* 
ati(>n  all  the  elements  of  risk  involved.  Therefore,  I  believe,  as 
a  matter  of  fundamental  economic  science,  that  whatever  in- 
ducement is  necessary  to  offer  capital  to  invest  in  public  utilities 
P.U.R.1916C. 
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and  to  promote  and  enlai^  such  utilities  in  the  state  of  Illinois^ 
should  be  taken  care  of  by  this  Commission  when  it  comes  to 
consider  the  rate  of  return  to  be  allowed  upon  capital  honestly 
and  prudently  invested — not  upon  some  claim  for  a  ficticious 
"going  value'*  or  for  an  unusual  allowance  to  cover  the  promotion 
of  an  enterprise.  Promotional  expenses^  if  allowed,  should  be 
based  primarily  up<»i  the  actual  expenses  that  are  to  be  incurred 
in  securing  franchise  rights  and  in  doing  the  actual  necessary 
preliminary  work  which  always  occurs  with  the  inception  of  a 
new  enterprise.  Such  promotional  cost  should  not  be  based  upon 
mere  conjecture,  but  should  be  based  upon  what  actually  occurs. 
Assume  for  the  minute  that  this  Commission  should  allow  an 
issue  of  stocks  and  bonds  which  largely  exceeds  the  tangible  value 
of  the  property,  or  the  actual  cost  of  constructing  the  physical 
plant,  in  addition  to  the  necessary  overhead  charges,  t.  e.,  the  par 
value  of  the  securities  would  greatly  exceed  the  value  that  might 
be  determined  in  any  rate-making  proceeding.  The  result  of  such 
an  issuance,  whenever  it  should  become  known  to  the  public  that 
the  par  value  of  outstanding  securities  was  greatly  in  excess  of 
the  tangible  value,  woulcj  be  to  curtail  the  sale  of  the  securities, 
and  to  impair  greatly  the  market-value  of  the  same.  A  utility 
would  have  great  difScuIly  in  raising  funds  for  the  issuance  of 
further  securities  in  order  to  make  necessary  additions,  exten- 
sions, and  improvements  to  its  plant.  The  company  would  be 
overburdened  by  excessive  interest  charges,  far  beyond  what  the 
company  could  earn  under  reasonable  rates  of  charge  for  service 
rendered.  The  service  would  be  impaired,  the  public  would 
grow  dissatisfied,  and  the  utility  would  not  be  able  to  meet  its 
obligations.  The  final  result — receivership.  The  stamp  of  ap- 
proval, "Authorized  by  the  State  Public  Utilities  Commission  of 
Illinois,*'  as  printed  upon  the  face  of  such  securities  as  are  ap- 
proved by  this  Commission,  in  my  opinion,  should  never  be  per- 
mitted to  cover  anything  but  tangible  values. 

(1)  ConcltmofL 

In  treating  the  subject  *of  capitalization,  in  order  that  there 
may  be  a  proper  and  legal  amount  for  the  Commission  to  allow 
for  the  construction  of  an  entirely  new  utility  project,  subject  to 
the  jurisdiction  of  this  Commission,  and  as  set  forth  in  the  pres- 
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ent  State  Public  Utilities  law,  I  believe  that  mature  considera- 
tion must  be  given  to  the  question  of  possible  over-capitalization. 
Oveivcapitalization,  which,  during  past  years,  has  become  an  ac- 
complished fact  in  the  absence  of  state  regulation  effected  through 
administrative  bodies  such  as  this  Commission,  and  which,  with- 
out color  of  statutory  xight,  has  been  both  extensively  practised 
and  passively  tolerated,  is  one  thing;  overK^italization  existing 
by  authority  and  approval  of  this  Commission  is  decidedly  an- 
other matter.  I  am  very  strongly  of  the  opinion  that,  in  any  final 
determination,  this  Commission  will  be  bound  to  allow  a  suffi- 
cient rate  of  return  to  pay  a  fair  interest  upon  the  total  amount 
of  the  capitalization,  less  such  portion  of  the  bond  issue  as  is 
ordered  to  be  amortized. 

As  to  the  amounts  authoTized  by  a  majority  of  the  Commission 
in  a  well-considered  order  entered  in  this  case,  I  concur  in  most 
of  the  findings.  In  the  foregoing  discussion,  I  have  enlarged 
upon  many  items  in  which  the  entire  Commission  is  of  unanimous 
belief.  I  concur  in  the  finding  of  an  amount  of  $443,000  to 
cover  the  acquisition  of  property  and  the  cost  of  labor  and  ma- 
terial for  the  construction  of  the  projectjpd  gas  plant  and  system. 
In  the  finding  of  an  amount  of  $67,928,  which  is  15  per  cent  of 
the  physical  cost  of  the  plant  to  cover  engineering,  superin- 
tendence, omissions,  interest  during  construction,  legal  expen- 
ses, etc.  (commonly  known  as  "overheads'*),  I  also  concur. 
As  to  the  finding  oi  an  amount  of  $50,000  for  working 
oapital,  I  concur  in  this^  if  the  $50,000  so  allowed  is  to 
cover  both  working  capital  and  development  expenses  in  fulL  I 
dissent,  however,  in  a  single  particular — an  amount  of  $38,372, 
which  is  7^  per  cent  of  the  physical  cost  of  the  plant,  to  cover  or- 
ganizational, promotional,  and  financial  expenses  of  larger  mag- 
nitude than  I  think  is  warranted  in  the  premises.  In  my  opin- 
ion, such  promotional  expenditures  as  reasonably  may  be  war- 
ranted are  already  included  in  the  items  in  which  I  have  con- 
curred. I  am  convinced  that  this  7^  per  cent  does  not,  and  would 
not,  represent  any  actual  outlay  upon  the  part  of  the  petitioner, 
in  so  far  as  this  application  is  concerned,  and,  would  be  purely 
conjectural. 

Again  I  reiterate  that,  in  my  judgment,  a  total  allowance  of 
15  per  cent,  based  upon  the  actual  cost  for  labor  and  materials 
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used  in  the  construction  of  the  physical  plant,  is  sufficient  and 
adequate  to  cover  all  overheads,  including  interest  during  con- 
Btruction,  as  well  as  preliminary  and  promotional  ooets. 

I  am  of  the  present  belief,  furthermore,  that  the  ultimate 
capitalization,  as  finally  approved  by  this  Commission,  should  be 
based  upon  the  actual  cost.  What  the  Commission  should  au- 
thorize at  this  time  is  the  issuance  of  sufficient  capital  securities 
by  the  petitioner  to  construct  the  gas  plant  and  to  start  the  opera- 
tion of  the  system.  As  closely  as  possible,  the  initial  capitaliza- 
tion should  reflect,  as  nearly  as  can  be  estimated  and  determined 
at  this  time,  the  cost  of  the  propected  plant  and  systenL  Ulti- 
mately, however,  as  a  matter  of  proper  protection  to  the  petition- 
er, the  investor,  and  the  public,  the  Commission  should  review 
this  matter  for  the  purpose  of  ascertaining  all  facts  relating  to  the 
exact  expenditures,  as  reflected  by  the  petitioner's  books  and  ac- 
counts. Surely  petitioner  will  not  contend  that  this  Commission 
is  unduly  exacting,  merely  because  it  desires  to  await  a  time 
when  approval  of  security  issues  can  be  shown  to  be  reasonably 
warranted.  Should  it  be  found,  in  the  future,  that  additional 
capital  ought  to  be  fliuthorized  in  order  to  do  justice  either  to  the 
petitioner  or  to  the  public,  the  same  could  be  determined  at  any 
time  and  without  delay,  provided  proper  showing  is  made.  The 
disposition  of  the  liabilities  could  well  be  decided  at  such  a  future 
date,  and  the  amounts  charged  either  to  capital  account,  to  an 
amortization  fund,  or  to  a  short-term  loan. 

For  the  reasons  given  hereinabove,  I  dissent  from  the  majority 
finding  of  $38,372  to  cover  organizational,  promotional,  and 
financial  expenses.    Otherwise,  I  concur  in  all  findings. 

Walter  A.  Shaw,  Commissioner. 

Yates,  Commissioner,  also  dissents. 

Note.«-*Security  issues. 

The  Illinois  Commission  authorized  the  issue  and  sale  of  securi- 
ties for  purposes  substantially  similar  to  those  specified  in  Re  South- 
ern Illikois  Gas  Co.  ante,  704,  in  the  following  cases: 

Re  Peoria,  C.  &  G.  R.  Co.  No.  2558,  Jan.  13,  1916,  order  direct- 
ing that  all  but  $62,000  of  the  capital  stock  of  the  petitioner,  there- 
tofore issued  without  authority,  be  canceled  and  surrendered,  and 
that  thereupon  the  company  be  authorized  to  issue  $455,800  capital 
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stock  at  par,  alid  to  apply  $213,000  of  the  proceeds  for  the  acquisi- 
tion of  a  right  of  way;  $145,000  thereof  to  pay  $1,420,000  of  con- 
struction cost  less  $1,275,000  paid  by  the  proceeds  of  the  sale  of 
bonds;  $25,000  thereof  for  attorneys'  and  trustees'  fees  and  ex- 
penses incident  to  the  sale  of  bonds;  $10,000  thereof  for  working 
capital,  and  $62,800  thereof  for  organization,  promotional,  financing, 
and  general  expenses  and  salary  and  expenses  until  operation  is 
begun.  The  execution  of  a  mortgage  to  cover  an  issue  of  $3,000,000 
5  per  cent  gold  bonds  was  also  authorized,  and  permission  granted 
to  issue  $1,500,000  of  such  bonds  to  be  sold  at  not  less  than  85  per 
cent  of  par  and  accrued  interest,  and  the  proceeds  used  for  con- 
struction amounting  to  $1,420,000  less  $145,000  paid  from  the  pro- 
ceeds of  the  sale  of  stock;  such  bonds  to  be  delivered  to  the  trustee, 
and  issued  by  him  only  upon  certification  by  the  railroad  as  the 
work  progresses  in  the  same  proportion  as  $1,275,000  is  to  $1,420,- 
000. 

Order  of  December  9,  1915,  vacated  and  set  aside. 

Re  Peoria  &  C.  Electric  R.  Co.  Nos.  4139,  4141,  Jan.  13,  1916, 
$165,000  increased  capital  stock  to  be  sold  at  par  for  cash  or  prop- 
erty, and  $481,000  first  mortgage  6  per  cent  gold  bonds  to  be  sold 
to  net  not  less  than  80  per  cent  and  accrued  interest,  and  $38,119 
of  the  proceeds  of  the  sale  of  said  stock  and  bonds  to  be  used  for 
the  acquisition  of  property  and  for  a  right  of  way,  $436,881  thereof 
for  the  acquisition  of  property  and  the  construction  and  completion 
of  the  line  of  railway  including  the  necessary  rolling  stock,  $10,000 
thereof  for  working  capital,  and  $65,000  thereof  for  organization 
expenses,  promotional  expenses,  legal,  financing,  and  general  ex- 
penses and  salaries,  and  expenses  of  carrying  on  the  company  until 
the  beginning  of  operation,  upon  condition  that  snid  bonds  be  de- 
posited with  the  trustee  and  that  as  heretofore  provided  the  money 
be  held  by  the  trustee  and  disbursed  only  upon  the  certificate  of  the 
railway  company  as  construction  work  progresses,  and  that  no  part 
of  said  bonds  will  be  issued  imtil  the  stock  of  the  company  to  the 
amount  of  at  least  $100,000  has  been  subscribed  and  paid  for  in 
money  and  property  of  equal  value ;  that  all  discounts,  commissions, 
and  expenses  in  connection  with  the  sale  of  bonds  be  amortized. 

Various  Commissions  authorized  the  issue  and  sale  of  securities 
in  the  following  cases : 

Arizona, — Re  Holbrook  Light  &  P.  Co.  Docket  No.  308,  Jan.  15, 
1916,  $20,000  6  per  cent  bonds  to  be  sold  at  not  less  than  85  per 
cent  of  par. 

Re  Arizona  Power  Co.  Docket  No.  322,  March  14,  1916,  $30,000 
first  mortgage  6  per  cent  bonds  to  be  sold  at  not  less  than  90  per 
cent  of  par,  and  the  proceeds  to  be  used  for  the  use  and  benefit  of 
the  treasury  of  the  company. 

CcUifomia. — ^Re  Home  Teleph,  Co.  Decision  No.  2851,  Applica- 
P.U.R.1916C. 
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tion  No.  637,  Oct.  29,  1913,  order  amending  order  of  August  21, 
1915  (decision  No.  896),  by  authorizing  the  sale  of  bonds  therein 
authorized  at  90  instead  of  96  per  cent  of  par,  and  by  extending 
time  of  sale  to  August  1,  1916. 

Be  Kerman  Teleph.  Co.  Decision  No.  2859,  Application  No.  1808, 
October  30,  1915,  one  share  of  stock  of  a  par  value  of  $35  to  be 
issued  to  B.  L.  Furlong  in  place  of  a  similar  share  issued  without 
authority. 

Ee  Hennosa  Beach  Water  Co!  I>ecision  No.  2868,  Application  Ko. 
1346,  Nov.  3,  1916,  order  amending  order  of  October  13,  1914  (de- 
cision No.  1866),  by  authorizing  amendment  to  deed  of  trust  by 
providing  therein  for  a  sinking  fund  upon  condition  that  consent  of 
all  holders  of  bonds  ismied  under  original  deed  of  trust  be  obtained. 

Be  San  Diego  &  A.  B.  Co.  Decision  No.  2872,  Application  No. 
1941,  Nov.  5,  1915,  $76,000  5  per  cent  promissory  notes  to  be  issued 
at  not  less  than  face  value,  and  the  proceeds  used  for  taking  up 
and  canceling  $76,000  matured  6  per  cent  notes. 

Be  Sacramento  Qas  Co.  Decision  No.  2898,  Application  No.  1907, 
Nov.  13, 1916,  $1,500,000  first  mortgage  6  per  cent  serial  gold  bonds 
of  which  $400,000  are  to  be  issued  and  sold  at  not  less  than  9^^ 
per  cent  of  par,  upon  condition  that  no  part  of  said  issue  shall  be 
sold  imless  the  whole  is  sold  in  bulk  or  else  a  valid  contract  for  the 
sale  of  the  entire  issue  he  made;  tibe  proceeds  to  be  used  to  take  up 
and  retire  $200,000  outstanding  bonds,  to  retire  old  bonds  securing 
specified  notes,  and  to  provide  for  extensions  ad  set  forth  in  plans 
filed  amounting  in  the  aggregate  to  $312,530;  the  remaining  $67,- 
470,  together  with  any  amount  saved  under  the  allowance  of 
$200,000  in  buying  back  the  original  issue,  shall  remain  in  the  treas- 
ury, subject  to  further  order,  where,  although  the  interest  on  the 
entire  lot  would  be  approximately  7|  per  cent,  the  gas  comptoy 
has  been  sincerely  endeavoring  to  finance  itself  in  a  reasonably  con- 
servative manner,  and  in  view  of  its  requirement  for  additional 
capital  this  is  the  best  arrangement  it  has  been  able  to  make.  The 
Commission,  however,  denied  the  application  of  the  company  for 
leave  to  use  part  of  the  proceeds  for  the  payment  of  accrued  interest, 
or  to  reimbtirse  its  treasury  for  money  expended  from  income  for 
the  acquisition  of  property,  until  cthe  company  has  made  a  more 
complete  showing  in  support  of  this  portion  of  its  application. 

By  Decision  No.  3123,  Feb.  24,  1916,  the  foregoing  order  was 
supplemented  by  authorizing  the  company  to  reimburse  its  treas- 
ury, from  the  sale  of  $400,000  bonds,  in  the  sum  of  $8,166.78  for 
money  expended  from  income  for  property  and  construction,  and  for 
proposed  expenditures  of  $17,194.58  for  construction. 

Be  Lake  Tahoe  B.  &  Transp.  Go.  Decision  No.  2922,  Application 
No.  1955,  Nov.  20,  1915,  $50,000  5  per  cent  promissory  notes  for 
the  purpose  of  refunding  an  equal  amount  of  similar  notes  about  to 
P.U.R.1916C. 
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mature^  the  proceeds  of  which  have  been  used  for  additions  and 
betterments. 

Re  San  Joaqnin  Light  &  Power  Corp.  Decision  No.  2923,  Appli- 
cation No.  1965,  Nov.  20,  1915,  $300,000  6  per  cent  promissory 
notes  to  take  np  a  like  amount  of  matured  notes,  and  to  pledge,  as 
collateral  security  for  the  notes  authorized,  certain  refunding  mort- 
gage forty-year  series  "CP*  6  per  cent  gold  bonds  upon  the  basis  of 
$1,333.33  par  value  of  bonds  for  each  $1,000  par  value  of  notes. 

Re  Apaugh  Warehouse  &  Mill.  Co.  Decision  No.  2925,  Applica- 
tion No.  1948,  Nov.  22, 1915,  $850  common  capital  stock  to  be  issued 
to  directors  in  lieu  of  capital  stock  issued  without  authority  and 
upon  the  cancelation  of  the  same,  and  a  $2,750  8  per  cent  promis- 
sory note  secured  by  a  mortgage  in  lieu  of  a  note  for  like  amount 
issued  witiiout  authority  upon  the  cancelation  of  such  latter  note. 

Re  Great  Western  Power  Co.  Decision  No.  2930,  Application  No. 
1974,  Nov.  24,  1915,  $1,400  common  capital  stock  to  be  issued,  1 
share  to  each  of  12  directors  and  2  shares  to  another  director  at  par, 
and  the  proceeds  used  to  pay  organization  expenses. 

Re  Petaluma  &  S.  R.  R.  Co.  Decision  No.  2939,  Application  No. 
1967,  Nov.  27,  1915,  order  authorizing  the  issuance  of  semiannual 
interest  coupons  on  outstanding  matured  bonds  pursuant  to  exten- 
sion agreement,  such  coupons  not  to  be  capitalized. 

Re  San  Francisco-Oaldand  Terminal  R.  Co.  Decision  No.  2955, 
Application  No.  1971,  Dec  3,  1915,  $218,459.64  6  per  cent  promis- 
sory notes  to  be  secured  by  $337,000  general  lien  bonds  to  be  issued 
to  banks  specified  in  renewal  of  notes  and  bonds  now  held  by  them; 
upon  each  payment  of  $i^66.06  on  any  notes,  bonds  to  the  amount  of 
$1,000  to  be  returned  to  the  treasury. 

Re  Mountain  Light  &  Water  Co.  Decision  No.  2958,  Application 
No.  1940,  Dec.  4, 1915,  order  authorizing  an  issue  of  $25,000  capital 
stock  of  which  $14r,300  is  to  be  delivered  as  part  payment  of  land 
acquired  from  the  Brookdale  Land  Company  and  $1,600  thereof  to 
J.  F.  Hughes  for  property  which  she  has  pgreed  to  convey  to  the 
creditors  of  the  Mountain  Light  &  Water  Company,  and  $9,100 
thereof  to  be  sold  for  cash  at  par,  and  an  issue  of  $23,500  bonds, 
$20,500  thereof  to  be  issued  to  the  Brookdale  Land  Company  to 
complete  purchase  price  of  prop^^  valued  at  $25,541  to  be  acquired, 
and  $3,000  thereof  to  be  sold  for  cash  at  par,  and  the  cash  obtained 
from  the  sale  of  stock  and  bonds  to  be  used  for  the  payment  of  notes 
and  for  extensions,  additions,  and  betterments,  where  the  assets  of 
the  company,  including  property  to  be  acquired,  were  valued  at 
$49,518,  and  $2,500  were  to  be  expended  on  improvements. 

The  California  Commission  further  held  that  a  mortgage  executed 
by  a  public  utility  upon  utility  property  as  security  for  one^year 
notes  was  void,  and  the  notes  stood  as  an  unsecured  obligation  U 
the  company. 
P.U.RIPIGC. 
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On  January  8,  1915,  the  above  order  was-- supplemented  by  De- 
cision No.  3033,  which  authorized  the  extension  of  the  mortgage 
OP  deed  of  trust  secnring  the  bond  isaue  to  all  tiie  properigr  of  the 
company  now  owned  or  hereafter  acquired,  except  indepeadent  water 
power  or  light  plants  which  the  company  may  hereaft^  acquire^ 
and  approved  other  minor  changet. 

Be  Confiolidated  Securities  Co.  Decision  No,  3964,  Application  Na 
1985,  Dec.  9>  1915,  $25,000  7  per  cent  promissory  notes  to  be  issued 
at  par  and  $11,500  of  the  proceeds  to  be  used  to  pay  the  purchase' 
price  of  nonutility  land  and  $13,500  thereof  to  pay  all  existing 
encumbrance  upon  real  estate,  where  the  land,  to  be  purchased  was 
worth  at  least  the  price  paid,  and  the  land  upon  which  the  mortgage 
was  to  be  relessed  was  worth  at  least  $40,000. 

Be  Modesto  Gaslight,  Coal,  &  Coke  Co.  Decision  No.  2963,  Appli- 
cation No,  1918,  Dec.  9,  1915,  $200,000  6  per  cent  first  mortgage 
bonds  of  which  $65,000  are  to  be  issued  and  sold  at  not  less  tiiaa  90 
per  cent  of  par,  and  the  proceeds  of  the  sale  used  for  xef onding  jna- 
turing  promissory  notes,  for  the  purchase  of  adjacent  real  estate,  and 
for  extensions  to  mains. 

Be  Coixma  Home  Teleph.  &  Teleg.  Co*  Decision  No.  2976,  Appli- 
cation No.  1957,  Dec.  15,  1915,  16  shares  of  coital  stock  to  be  used 
for  the  cancelation  of  stock  heretofore  issuied  without  authority,  and 
200  shares  of  capital  treasury  stock  to  be  issued  when  authorized  by 
supplemental  ordei  for  the  purpose  of  extending  lines  and  service, 
in  order  that  the  issue  as  required,  may  be  made  without  further 
hearing;  application  to  issue  additional  stpok  was  denied  where  the . 
proposed  improvements  in  switch  boards,  cables,  and  buildings  had 
not  been  fully  agsoeed  npoa. 

Be  Williams  Water  &  Electric  Co*  Decision  No.  2978,  Application 
No.  1869,  Dee.  17, 1915,.  $4,354  CQmnu)n  capital  stock  to  be  issued  at 
not  less  than  par,  and  t}ie  proceeds  used  for  additions  and  betterments 
and  for  a  stock  dividend  where  the  net  income  of  the  company  had 
been  used  for  improvements,  instead  of  being  distributed  as  a  divi- 
dend. 

Be  Midland  Counties  Public  Service  Corp.  Decision  No.  2988, 
Application  No.  &002,  Dec.  20,  1915,  $13,666.05  promissory  notes 
for  the  renewal  of  maturing  notes  at  rates  of  interest  and  in  amounts 
not  to  exceed  those  now  in  effect. 

Be  Southern  California  Gas  Co.  Decision  No.  2989,  Application 
No.  1995,  Dec.  20,  1915,  $8,000  6  per  cent  notes  for  ttie  renewal 
of  maturing  promissory  notes. 

Be  Corcoran  Mill  &  Warehouse,  Decision  No.  2991,  Application 
No.  1979,  Dec.  24, 1915,  $10,000  common  capital  stock  of  which  $2,- 
500  is  to  be  issued  and  sold  at  par  and  the  proceeds  used  as  a  first 
payment  up6n  the  purchase  of  a  warehouse  from  A.  6.  Chatom,  the 
i-emaining  $7,500  of  said  stock  to  be  held  to  meet  payments  as  thej 
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mature  upon  the  purchase  price  of  said  warehouse  according  to  con- 
tract. 

In  this  case  the  warehouse  company  filed  petition  for  leave  to  issue 
$20,000  capital  stock,  and  to  sell  all  of  the  same  at  par,  and  to  use 
$2,500  thereof  as  a  payment  upon  the  purchase  price  of  a  warehouse 
to  be  piirchased,  and  to  use  the  $17,600  balance  as  working  capital 
in  various  lines  of  private  activity  until  such  times  as  additional 
instalments  upon  the  purchase  price  would  fall  due  or  working  capi- 
tal be  required  by  the  utility,  and  in  this  connection  the  Commission 
stated  "that  it  had  consistently  encouraged  and  recommended  cor- 
}K>rationB  doing  a  mixed  business  to  separate  their  public  utility  from 
their  nonpublic  utility  businesses  wherever  feasible,''  and  "that  when 
a  new  company  is  being  formed,  however,  we  should  be  very  slow 
indeed  to  authorize  it  to  enter  upon  a  course  which  experience  has 
shown  to  be  far  from  satisfactory  both  to  the  company  and  to  the 
Conmiission/' 

Re  Pacific  Gas  &  E.  Co.  Decision  No.  3023,  Application  No.  1994, 
Jan.  3,  1916,  $2,500,000  first  preferred  fttock  to  be  sold  to  net  not 
less  than  90  per  cent  of  par,  and  $2,000,00Q  general  and  refunding 
bonds  to  be  sold  at  not  less  than  85  per  cent  and  accmed  interest, 
and  the  proceeds  of  such  sales  used  to  reimburse  treasury  for  capi- 
tal expenditures  and  to  pay  for  the  cost  of  extensions)  additions,  and 
betterments,  provided  that  none  of  the  proceeds  shall  be  used  for 
specified  new  constructions  until  a  detailed  statement  of  said  expen- 
ditures has  been  approved  by  the  Commission. 

Authority  was  also  granted  to  use  $2,473,046.68  obtained  from 
the  sale  of  preferred  stock  authorized  by  decision  No.  1682,  together 
with  $130,005  due  on  unpaid  subscriptions  for  said  stock,  to  reim- 
burse its  treasury  for  capital  expenditures. 

Re  Pacific  Light  4  Power  Corp.  Decision  No.  3022,  Application 
No.  2006,  Jan.  3,  1916,  $4,000,000  6  per  cent  general  mortgage 
serial  convertible  gold  bonds  to  be  sold  at  not  less  than  par  and 
accrued  interest  less  a  commission  of  3  per  cent,  and  $2,724,639.28 
of  the  proceeds  to  be  used  for  the  payment  of  notes,  and  the  balance 
of  the  proceeds  used  as  hereinafter  directed  by  the  Commission,  upon 
condition  that  the  company  amend  its  articles  of  incorporation,  to 
permit  the  issue  of  $14,440,500  preferred  stock.  An  issue  of  $4,- 
120,000  7  per  cent  prior  preferred  stock  was  further  authorized  to 
be  issued  at  any  time  prior  to  January  15^  1921,  in  exchange  for 
the  bonds  herein  authorized. 

Re  Sutter-Butte  Canal  Co.  Decision  No.  3029,  Application  No. 
2007,  Jan.  4,  1916,  $256,100  three-year  6  per  cent  promissory  notes 
issued  to  net  not  less  than  par,  and  to  be  used  to  refund  at  maturi^ 
the  principal  and  accumulated  interest  on  outstanding  notes;  such 
notes  shall  not  contain  any  provisions  giving  the  maker  the  option 
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to  cumulate  the  interest  thereunder  up  to  the  time  of  the  maturity 
of  the  principal  sum  as  proTided  in  the  original  issue. 

The  foregoing  order  was  amended  by  Decision  No.  3038,  Jan. 
12,  1916,  by  authorizing  the  issue  of  the  aboye  notes  payable  on  or 
before  three  years  after  date,  instead  of  three  years  after  date,  and 
about  15  per  cent  thereof  payable  on  or  before  one  year  from  date 
where  certain  of  the  note  holders  had  refused  to  accept  notes  as 
prerioiisly  authorized. 

Be  Saticqy  Water  Oo.  Decision  No.  3041,  Application  Na  1991, 
Jan.  14,  1916,  $6,000  7  per  cent  promissory  note  payable  to  Thomas 
Bard  Estate  upon  condition  that  $6,000  note  dated  April  1,  1913, 
now  held  by  the  Thomas  Bard  Estate,  be  surrendered  and  can- 
celed. 

Re  Sutter-Butte  Canal  Co.  Decision  No.  3042,  Application  No. 
2044,  Jan.  14,  1916,  $50,000  one-day  6  per  cent  promissory  note 
to  the  Crocker  National  Bank  in  renewal  of  a  one-day  note  in  like 
amount  payable  to  the  First  National  Bank  San  Francisco,  issued 
in  November,  1911. 

Ee  Whittier  Water  Co.  Decision  No.  3048,  Application  No.  2030, 
Jan.  19,  1916,  $120,000  6  per  cent  serial  bonds  to  be  sold  at  not 
leas  than  95  per  cent  of  par  and  accrued  interest,  and  the  proceeds 
used  for  the  payment  of  $52,000  outstanding  6  per  cent  collateral 
trust  note  and  $63,000  to  reimburse  the  treasury  for  numey  ex- 
pended for  the  purchase  of  a  like  amount  of  6  per  cent  ooUateral 
trust  notes  which  had  matured. 

Be  San  Antonio  Irrigating  Co.  Decision  No.  3049,  Application 
No.  519,  Jan.  19, 1916,  $15,000  five-year  7  per  cent  promissory  notes, 
secured  by  mortgage  to  be  used  to  renew  a  like  amount  of  maturing 
i^otes  authorized  by  decision  No.  727. 

Re  Los  Angeles  &  S.  D.  Beach  R.  Co.  Decision  No.  3052,  Appli* 
cation  Na.  1240,  Jan.  21,  1916,  order  authorizing  the  pledge  of 
$30,000  5^  per  cent  sinking  fund  gold  bonds  as  collateral  security 
for  a  note  of  $21,000 ;  bonds  not  to  be  transferred  by  bank  which 
holds  note,  and  not  to  be  sold  under  the  pledge  for  less  than  80  per 
cent  of  par. 

Re  Bimini  Water  Co.  Decision  No.  3062,  Application  No.  2048, 
Jan.  25,  1916,  $50,000  6  per  cent  promissory  notes  for  the  purpose 
of  refunding  a  note  of  like  amount  due  January  1,  1916. 

Re  Venice  of  America  Water  Co.  Decision  No.  3067,  Application 
No.  1921,  Jan.  26,  1916,  $35,000  common  capital  stock  io  be  deliv- 
ered to  the  Abbot-Kinney  Company  in  consideration  of  the  trans- 
fer and  rights  of  such  company  to  a  water  system  in  Venice. 

Re  Puente  City  Water  Co.  Decision  No.  3068,  Application  No. 
2037,  Jan.  28,  1916,  $350  capital  stock  to  be  issued  in  lien  of  a 
like  amount  of  stock  issued  without  authority. 

Re  Suburban  Water  Co.  Decision  No.  3072,  Application  No.  1958, 
P.U.I^.1916C. 
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Jan.  29,  1916,  order  dismissing  withont  prejudice  tTie  application 
of  a  water  company  for  leave  to  execute  a  mortgage  and  issne  bonds, 
wrhere  the  company  had  been  unable  to  acquire  title  to  the  properties 
which  it  proposed  to  mortgage. 

Re  Oakland,  A.  &  E.  R.  Co.  Decision  No.  3075,  Application  Xo. 
1730,  Jan.  31,  1916,  order  amending  condition  N"o.  10  of  order  of 
November  20,  1915  (decision  No.  2913),  to  read:  'The  bonds 
hereby  authorized  to  be  issued  shall  be  only  such  bonds  as  are  now 
pledged  as  collateral  security  for  the  applicant's  note  indebtedness, 
and  no  other  bonds  except  $46,000  of  applicant's  bonds  heretofore 
authorized  to  be  issued  and  now  released  from  pledge^  and  $68,000 
of  applicant's  bonds  now  held*  in  applicant's  treasury  or  a  total  of 
$114,000  bonds  in  addition  to  applicant's  bonds  now  pledged  as 
collateral  security  for  its  note  indebtedness.*'  It  was  further  ordered 
that  the  $114,000  bonds  now  pledged  as  collateral  may  be  pledged 
to  secure  notes  to  be  issued  to  stockholders  in  the  sum  of  $90,911, 
providing  that  such  notes  and  such  bonds  be  placed  in  escrow  to  be 
thereafter  issued  in  whole  or  in  part,  and  said  bonds  to  be  pledged 
as  collateral  security  for  said  notes  to  such  of  applicant  stockholders 
who  have  heretofore  advanced  said  sum  of  $90,911  or  as  shall  here- 
after make  further  advances  and  loan  to  applicant  which  shall  repr^ 
sent  an  advance  or  loan  together  with  the  sum  heretofore  loaned  of 
a  total  advance  or  loan^  of  $3  for  every  share  of  stock  held  by  such 
stockholders,  and  that  such  stock  and  bonds  shall  be  released  from 
escrow  when  applicant  shall  have  rescinded  its  assessment  No.  5  here* 
tofore  levied. 

Re  City  R.  Co.  of  Los  Angeles,  Decision  No.  3098,  Application 
No.  1977,  Feb.  4,  1916,  $280,000  bonds  to  be  used  to  satisfy  and 
discharge  $280,000  of  present  indebtedness  incurred  for  additions^ 
betterments,  and  extensions. 

Re  Goleta  Farmers  (Incorporated)  Dedsiosi  No.  3083,  Applica- 
tion No.  2061,  Feb.  7,  1916,  $15,000  common  capital  stock  of  a  par 
value  of  $10  per  share;  10  shares  to  be  issued  in  lieu  of  10  shares 
heretofore  issued  without  consent,  1,090  shares  to  provide  funds  for 
the  retiring  of  a  $10,900  note,  400  shares  to  provide  funds  for  addi- 
tions and  betterments  of  warehouse  property. 

Re  Los  Angeles  &  S.  D.  Beach  R.  Co.  Decision  No.  3090,  Appli- 
cation No.  1240,  Feb.  11,  1916,  company  authorized  to  pledge  its 
first  mortgage  5^  per  cent  sinking  fund  gold  IxMid  at  a  ratio  not  to 
exceed  $100  of  bonds  for  each  $70  of  notes,  as  collateral  security  for 
$10,000  notes,  bonds  to  be  returned  to  treasury  when  notes  are  paid. 

Re  Ontario-Upland  Gas  Co.  Decision  No.  3094,  Application  No. 
2027,  Feb.  14,  1916,  company  authorized  to  execute  a  mortgage  or 
deed  of  trust  to  secure  a  bonded  indebtedness  of  $100,000  of  first 
mortgage  twenty-year  6  per  cent  bonds  upon  condition  that  a  re- 
vised deed  of  trust  be  submitted  to  the  Commission  for  approval, 
P.IT,R.1916C. 
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and  to  isane  $60,000  of  said  bonds  to  be  sold  at  90  per  cent  at  par 
and  accrued  interest,  and  the  proceeds  used  to  refund  all  of  appli- 
cants present  issue  of  bonds,  to  pay  applicant's  outstanding  notes,  to 
pay  for  additions  and  betterments  now  under  construction,  and  to 
reimburse  treasury  for  moneys  expended  from  income,  upon  con- 
dition that  none  of  said  bonds  shall  be  issued  until  applicant  has 
made  definite  provision  for  the  purchase,  at  not  more  than  par,  of 
all  its  present  issue  of  $25,000  bonds  outstanding.  Authority  to 
issue  $11,005  common  capital  stock  was  denied  without  prejudice 
upon  the  withdrawal  of  application,  and  the  application  to  issue 
$11,675  bonds  for  contemplated  construction  was  denied  until  ap- 
plicant was  ready  to  proceed  with  tiie  improvement. 

The  foregoing  order  was  supplemented  on  March  4,  1916,  by  de- 
cision No.  3142,  which  authorized  the  company  to  execute  a  deed  of 
trust  in  accordance  with  the  revised  copy  filed  with  the  Commission. 

Antelope  Creek  &  R.  B.  Water  Co.  Decision  No.  3095,  Applica- 
tion No.  2063,  Feb.  14,  1916,  $11,000  6  per  cent  promissory  note 
to  be  used  to  retire  $4,000  4  per  cent  first  mortgage  bonds  and  $7,- 
000  6  per  cent  promissory  notea. 

Re  Death  Valley  R.  Co.  Decision  No.  8099,  Application  No.  2073, 
Feb.  14,  1916,  $23,900  common  capital  stock  to  be  sold  at  par  to  the 
Borax  Consolidated,  Limited,  of  London,  and  the  proceeds  to  be 
used  to  retire  50  of  applicant's  outstanding  bonds,  of  the  par  value 
of  100  poimds  sterling  each,  as  provided  in  the  deed  of  trust  secur- 
ing said  Ixmds.  The  Commission  declined  to  issue  an  order  author- 
izing the  issue  of  future  additional  shares  of  stock  to  take  care  of  the 
sinking-fund  payments  as  tliey  might  mature,  preferring  to  grant 
supplemental  orders  from  time  to  time,  and  reaffirmed  the  opinion 
of  Commissioner  Devlin  in  decision  No.  2201,  that  the  above  was  a 
desirable  method  of  financing  the  railroad,  as  it  depended  entirely 
upon  a  b^rax  mine,  and  the  method  proposed  contemplates  the 
gradual  retirement  of  all  bonds. 

Re  Valley  Natural  Gas  Co.  Decision  No.  3103,  Application  No. 
^017,  Feb.  16,  1916,  $30,000  common  capital  stock,  of  which  $7,800 
is  to  be  presently  issued  and  sold  at  80  per  cent  of  par,  and  the 
proceeds  used  for  the  payment  of  organization  expenses;  $40,000  8 
per  cent  preferred  stock  to  be  sold  at  90  per  cent  of  par,  and  the 
proceeds  used  for  constructing  a  gas  distribution  and  transmission 
system  in  Kern  county.  The  Commission  stated  that  while  the 
yield  upon  the  return  upon  the  preferred  stock  at  the  price  sold 
will  be  8.89  per  cent,  a  10  per  cent  return  upon  a  natural  gas  enter- 
prise was  not  unreasonable  in  view  of  the  peculiar  and  speculative 
nature  of  ihe  business,  and  that,  while  it  is  manifestly  difficult  to 
estimate  with  accuracy  the  possible  earnings  from  a  project,  it  is  de- 
sirable that  the  natural  resources  of  the  state  be  put  to  practical  use, 
P.U.R.1916C. 
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and  the  Commission  will  give  such  encouragement  as  it  is  con- 
sistently able  to  such  an  enterprise. 

Re  Tujunga  Water  &  Power  Co.  Decision  No.  3105,  Application 
No.  2024,  Feb.  16,  1916,  application  for  authority  to  issue  $27,000 
worth  oX  common  capital,  stock  to  W.  P.  Reynolds  in  lieu  of  a  like 
amount  of  stock  issued  to  Mr.  Reynolds  on  October  24,  1913,  without 
authority  of  the  Commission  for  services  rendered,  was  denied  with- 
out prejudice,  the  applicant  having  failed  to  make  a  clear  and  ade- 
quate showing  as  to  value  of  services  rendered  by  Mr.  Reynolds  for 
which  it  now  proposes  to  issue  stock. 

Re  Northwestern  Pacific  R.  Co.  Decision  No.  3108,  Application 
No.  2074,  Feb.  16,  1916,  $1,867,000  4^  per  cent  bonds  to  be  sold  at 
not  less  than  95  per  cent  of  par  and  accrued  interest,  and  the  pro- 
ceeds used  for  the  reimbursement  of  treasury  for  moneys  expended 
for  new  construction  and  for  additions  and  betterments. 

Re  Northwestern  Pacific  R.  Co.  Decision  No.  3106,  Application 
No.  1044,  Feb.  16, 1916,  order  amending  decision  No.  1428  of  April 
11,  1914,  by  authorizing  the  use  of  the  proceeds  of  bonds  therein 
authorized  for  the  purchase  of  50  gondolas  instead  of  100  flat  cars, 
and  extending  the  time  of  the  issue  to  December  31,  1916. 

District  of  Columbia. — Re  Georgetown  Gaslight  Co.  Order  No. 
177,  P.U.C.  No.  177i,  March  8,  1916,  $125,000  6  per  cent  gold 
bonds  to  be  sold  for  the  highest  price  obtainable  under  such  details 
of  sale  as  may  be  approved  by  the  CommisBion,  and  the  proceeds  of 
$100,000  thereof  used  for  the  payment  of  notes  issued  for  money 
borrowed  and  used  for  the  acquisition  of  property  and  construction, 
and  $25,000  of  the  proceeds  to  be  used  fdr  the  construction  of  a  sup- 
ply main  in  the  vicinity  of  Woodley  Patk.  One  hundred  thousand 
dollars  of  such  bonds  had  been  issued  and  deposited  as  collateral  se- 
curity for  the  payment  of  the  company's  notes  before  the  creation 
of  the  Commission,  and  approval  was  now  sought  for  the  purpose  of 
permitting  the  trustee  to  authenticate  the  issue  according  to  the  terms 
of  the  mortgage. 

Illinois.— Ee  Alton  &  J.  R.  Co.  No.  2710,  Dec.  2,  1915,  railroad 
authorized  to  increase  capital  stock  from  $1,000  to  $142,000  and  to 
execute  a  mortgage  of  $2,000,000,  upon  all  property  owned  or  to  be 
acquired,  to  secure  a  bond  issue  of  like  amount;  to  issue  $500,000 
first  mortgage  5  per  cent  bonds  so  secured  and  $141,000  capital  stock 
so  authorized,  and  to  use  $450,000  of  such  bonds  and  such  capital 
stock  for  the  acquisition  of  all  of  the  property  and  assets  of  the 
Alton,  Jacksonville,  &  Peoria  Railway  Company,  and  to  sell  the  re- 
maining $50,000  bonds  for  85  per  cent  of  par  and  accrued  interest, 
and  to  use  the  proceeds  of  such  sale  to  provide  working  capital  and 
funds  for  construction,  discounts,  conmiiflsions,  and  expenses  to  be 
amortized. 

Re  Peterson  Express  &  Van  Co.  No.  4301,  Dec.  2,  1915,  $10,000 
P.U.R.1916C. 
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capital  stock  to  be  iegued  and  sold  at  par  in  payment  for  real  estate 
located  in  Chicago. 

Re  Western  United  Gas  &  E.  Co.  No.  4451,  Dec.  16,  1915,  $800,- 
000  general  mortgage  5  per  cent  gold  bonds  to  be  sold  to  net  not  less 
than  87  per  cent  of  par,  and  the  proceeds  to  be  used  for  the  reim- 
bursement of  money  expended  from  income  and  for  the  payment  and 
retirement  of  $800,000  general  mortgage  bonds  maturing  semi- 
annually after  February  1,  1916;  discounts,  commissions,  and  ex- 
penses to  be  amortized  out  of  income  or  charged  to  profit  and  loss. 

On  January  6, 1916,  the  Commission,  at  the  request  of  the  utility, 
rescinded  the  above  order,  and  authorized  the  issue  of  $80,000  gen- 
eral mortgage  5  per  cent  gold  bonds,  series  C,  to  be  sold  to  net  not 
less  than  85  per  cent  of  par  and  accrued  interest,  the  proceeds  to  be 
used  for  the  payment  and  retirement  of  $80,000  par  value  series  A 
bonds  maturing  February  1,  1916,  where  it  appeared  that  the  com- 
pany was  unable  to  dispose  of  $800,000  thereof,  and  the  series  A 
bonds  in  the  sum  of  $800,000  intended  to  be  redeemed  by  the  issue 
authorized  provided  that  the  whole,  but  not  a  part,  of  unmatured 
bonds  might  be  redeemed  upon  any  interest  day,  and  only  $80,000 
thereof  matured  on  February  1,  1916. 

Re  Saline  Electric  Co.  No.  4465^  Jan.  19,  1916,  $20,000  first 
mortgage  6  per  cent  gold  bonds,  secured  by  a  mortgage  upon  the 
property  of  the  Eldorado  Light  &  Power  Company  about  to  be 
acquired  and  $16,000  capital  stock  to  be  sold  for  cash  at  par;  the 
above  bonds  and  the  prbceeds  of  the  sale  of  such  stock  to  be  used 
for  the  acquisition  of  the  property  of  tiie  said  Eldorado  Light,  Heat, 
&  Power  Company,  valued  at  $34,000,  and  for  the  extension  and  im- 
provement of  Sttoh  property. 

Re  Champaign  &  U.  Water  Co.  No.  4492,  Jan.  20,  1916,  $12,400 
capital  stock  and  $35,000  5  per  cent  bonds;  stock  to  be  sold  at  par 
and  the  bonds  to  be  wAA  to  net  not  less  than  90  per  cent  of  par 
and  accrued  interest,  and  the  proceeds  of  both  used  for  construction, 
extensions,  and  additions,  for  the  payment  of  outstanding  obliga- 
tions incurred  for  construction,  and  for  the  reimbursement  of  moneys 
expended  from  income  for  construction;  all  discounts,  commissions, 
and  expenses  to  be  amortized. 

Re  Chester  Water  &  Power  Co.  No.  4521,  Jan.  20,  1916,  $3,000 
common  capital  stock  to  be  sold  at  par,  and  the  proceeds  used  for 
the  redemption  and  cancelation  of  $3,000  outstanding  notes. 

Re  Southern  Illinois  R.  &  Power  Co.  No.  4579,  Jan.  27,  1916, 
$200,000  first  mortgage  thirty-year  5  per  cent  gold  bonds  issued 
to  and  held  by  a  trustee  pursuant  to  trust  indenture  of  April  1, 
1913,  to  be  delivered  in  exchange  for  $*100,000  outstanding  general 
mortgage  notes  as  modified  by  extension  agreement  dated  February 
1,  1915. 

Re  Calumet  Western  R.  Co.  No.  4327,  Jan.  27,  1916,  $3,600  com- 
P.U.R.1916C.  48 
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mon  capital  stock  to  be  sold  for  not  less  than  par,  and  the  proceeds 
used  for  the  discharge  or  lawful  refunding  obligations  incurred  for 
construction,  extensions,  and  improvements. 

Ee  Indiana  Harbor  Belt  R.  Co.  No.  45T2,  Jan.  27,  1916,  $550,000 
demand  non-negotiable  5  per  cent  promissory  notes  to  be  issued 
from  time  to  time  to  provide  funds  for  the  construction,  extension, 
improvement  of,  or  additions  to,  facilities. 

Re  Cincinnati,  I.  &-W.  R.  Co.  No.  4518,  Jan.  27,  1916,  $240,000 
capital  stock  to  be  issued  and  delivered  to  Frederick  H.  Eeker,  pur- 
chasing committee,  in  payment  for  the  Sidell  &  Olney  Railway,  in- 
cluding the  appurtenances,  franchises,  and  personal  property  there- 
of, which  were  worth  at  least  the  sum  of  $240,000,  where  the  railroad 
had  been  owned  by  applicant  and  was  purchased  by  the  said  pur- 
chasing committee  at  a  foreclosure  sale  upon  condition  that  the  stock 
issued  shall  be  delivered  by  such  purchasing  committee  to  the  oflSoers 
of  the  Cincinnati,  Indianapolis,  &  Western  Railway  Company,  to 
be  held  and  owned  by  it  unencumbered  "until  disposed  of,  subject 
only  to  the  right  to  convey  nominal  amounts  of  the  stock  to  citizens 
of  the  state  of  Illinois  to  qualify  them  to  act  as  directors  of  the 
Sidell  &  Olney  Railway  Company. 

Re  Staunton  Gas  Co.  No.  4641,  Feb.  2,  1916,  $1,000  common 
capital  stock  to  be  sold  for  cash  at  par  to  subscribers  for  the  pur- 
pose of  perfecting  the  organization  of  the  corporation. 

Re  Southern  Illinois  Light  &  P.  Co.  No.  4547-4548,  Feb.  2,  1916, 
$36,000  preferred  capital  stock  to  be  sold  at  par  for  cash  and 
$110,000  first  mortgage  6  per  cent  gold  bonds  to  be  sold  for  cash 
or  the  equivalent  thereof  in  property,  so  as  to  net  the  petitioaer  not 
less  than  90  per  cent  of  par  and  accrued  interest,  and  the  proceeds 
of  the  sale  of  said  stock  and  bonds  to  be  used  for  liie  purchase  of 
the  property  and  plant  of  the  United  Gas  &  Electric  C<Hapany  at 
Litchfield ;  discounts,  commissions,  and  expenses  of  sale  of  the  bonds 
to  be  amortized  in  instalments  before  maturity,  or  diarged  to  profit 
and  loss,  or  paid  out  of  surplus  income. 

Re  Cincinnati,  I.  &  W.  R.  Co.  No.  4640,  Feb.  3,  1916,  $560,000 
5  per  cent  equipment  trust  certificates  for  the  purpose  of  purchas- 
ing locomotives,  where  the  present  locomotive  equipment  is  not  suflB- 
cient  to  meet  the  usual  and  ordinary  demands  of  the  traffic,  and  large 
sums  are  being  expended  on  account  of  locomotives  hired  per  diem. 

Re  Menard  Teleph.  &  Teleg.  Co.  No.  4227,  Feb.  3,  1916,  $32,000 
common  capital  stock  to  be  sold  at  not  less  than  par  and  the  pro- 
ceeds thereof  applied  for  the  acquisition  of  property  of  B.  F.  Mar- 
bold,  for  working  capital  and  to  acquire  materials  and  supplies. 

Re  Terminal  R.  Asso.  No.  4043,  Feb.  10,  1916,  $904,000  general 
mortgage  refunding  sinking  fimd  4  per  cent  gold  bonds  to  be  sold 
not  less  than  85  per  cent  of  par  and  accrued  interest,  and  the  pro- 
ceeds to  be  applied  for  the  reimbursement  of  moneys  actually 
P.U.R.1916C. 
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€x;pended  from  income  or  other  moneys  in  the  treasury  for  the 
acquisition  of  property,  and  for  construction,  extension,  or  improve- 
ment of  facilities;  discounts,  commissions,  and  expenses  of  the  sale 
to  be  amortized  before  maturity. 

Re  Central  Illinois  Public  Service  Co.  No.  4355,  Feb.  10,  1916, 
$314,000  first  and  refimding  5  per  cent  mortgage  gold  bonds  to  be 
sold  at  not  less  than  85  per  cent  of  par  and  accrued  interest,  the 
proceeds  to  be  applied  for  the  reimbursement  of  moneys  actually 
expended  from  income  and  other  moneys  in  the  treasury  for  con- 
struction, extension,  and  improvement  of,  and  additions  to,  facili- 
ties, and  for  the  expenses  of  sale  of  securities,  and  to  make  up  the 
discoimt  or  deficiency,  if  any,  in  the  amount  realized  from  the  sale ; 
all  discounts,  commissions,  and  expenses  of  the  sale  to  be  amortized ; 
proceeds  of  the  bonds  sold  to  be  applied  to  the  payment  of  out- 
standing obligations. 

Re  Madison  County  light  &  P.  Co.  No.  4695,  Feb.  17, 1916,  order 
approving  the  execution  of  a  supplemental  indenture  imposing  addi- 
tional restrictions  upon  the  issue  of  bonds  issued  under  indenture 
dated  December  3,  1906,  and  providing  for  a  sinking  fund  to  be 
used  in  retiring  said  bonds,  it  appearing  that  the  petitioner  does  not 
seek  to  increase  its  indebtedness  or  to  issue  further  bonds,  and  that 
the  sole  purpose  of  the  proposed  supplem^tal  agreement  is  to  im- 
prove the  salable  qualities  of  the  bonds  of  tiie  petitioner  not  yet 
issued. 

Re  Terminal  R.  Asso.  No.  4535,  Feb.  17, 1916,  $1,000,000  general 
mortgage  refunding  sinking  fund  4  per  cent  gold  bonds  to  be  sold 
to  net  the  company  not  less  than  85  per  cent  of  par  and  accrued 
interest,  and  the  proceeds  used  for  the  reimbursement  of  moneys 
actually  expended  from  income  or  other  treasury  funds  for  the 
acquisition  of  property,  and  for  construction  of  extensions  or  im- 
provements ;  discounts  and  expenses  of  the  sale  to  be  amortized  out 
of  income  before  maturity  or,  at  applicant's  option,  at  any  time 
charged  to  profit  and  loss. 

Re  Terminal  R.  Asso.  No.  4536,  Feb.  17,  1916,  $500,000  general 
mortgage  refunding  sinking  fund  4  per  cent  gold  bonds  to  be  sold 
to  net  not  less  than  85  per  cent  of  par,  with  accrued  interest,  and 
the  proceeds  used  for  the  reimbursement  of  moneys  actually  expended 
from  income  or  other  treasury  funds  for  the  acquisition  of  property 
and  the  construction,  extension,  or  improvement  of  facilities. 

Re  Central  Illinois  Light  Co.  No.  4660,  March  10,  1916,  $130,000 
first  and  refunding  mortgage  5  per  cent  gold  bonds  to  be  sold  to 
net  not  less  than  90  per  cent  of  par  and  the  accrued  interest,  for 
the  purpose  of  reimbursing  the  company  for  expenditures  made  for 
permanent  additions,  improvements,  and  betterments;  all  discounts, 
commissions,  and  expenses  of  the  sale  to  be  amortized  out  of  the 
income  before  maturity. 
P.U.R.1916C. 
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Re  Rico  Gas  Co.  No.  4736,  March  10,  1916,  $1,000  common  capi- 
tal stock  to  be  issued  and  sold  to  subscribers  at  par  for  cash  for  the 
purpose  of  perfecting  the  organization  of  the  company. 

Re  Dupo  Electric  Light  &  P.  Co.  No.  4513,  March  10,  1916, 
$5,000  common  capital  stock  to  be  sold  for  cash  at  par  or  the  equiva- 
lent thereof  in  property,  and  the  proceeds  used  for  the  purchase  of 
an  electric  light  plant  from  John  L.  Burnett  for  $4,000,  and  for 
additions,  improvements  and  betterments  thereto. 

Re  Chicago  &  W.  I.  R.  Co.  No.  4709,  March  10,  1916,  $130,000 
consolidated  mortgage  4  per  cent  bonds  to  be  sold  at  not  less  than 
par,  and  the  proceeds  used  for  retiring  and  refunding  a  like  amount 
of  general  mortgage  6  per  cent  bonds  about  to  mature ;  company  to 
furnish  the  commission  with  a  certificate  of  cancelation  of  the  $130,- 
000  general  mortgage  bonds  to  be  refunded^ 

Re  Rockford  Electric  Co.  No.  4734,  March  16,  1916,  order  ap- 
proving supplem^tal  mortgage  and  deed  of  trust  to  the  Standard 
Trust  Company  of  New  York. 

Re  Peterson  Express  &  Van  Co.  No.  4773,  March  16,  1916,  order 
authorizing  the  execution  of  a  mortgage  or  deed  of  trust  to  secure 
an  issue  of  $42,500  of  6  per  cent  bonds,  and  to  issue  $42,500  of  such 
bonds,  to  be  sold  at  not  less  than  95  per  cent  of  par  to  pay  for  the 
construction  of  a  six-story  fire-proof  warehouse  building  in  Chicago, 
upon  condition  that  Charles  A.  Peterson  and  wife  file  for  record  the 
proper  release  deed  releasing  lien  of  a  deed  of  trust  executed  by 
them  upon  the  premises  covered  without  the  consent  of  the  Commis- 
sion. The  land  covered  by  the  above  mortgage  was  found  to  be 
worth  approximately  $10,000,  and  the  cost  of  the  construction  of 
said  warehouse  building  to  be  approximately  $45,000. 

Indiana,— Re  Morgantown  Teleph.  Co.  No.  2021,  Jan.  22,  1916, 
$10,000  5  per  cent  preferred  stock  to  be  sold  at  par  and  the  proceeds 
to  be  used  for  the  payment  of  $9,490  of  notes  now  outstanding  and 
other  indebtedness,  and  any  balance  left  over  to  be  used  for  exten- 
sions and  betterments. 

In  Re  Sullivan  County  Electric  Co.  No.  1982,  Jan.  22,  1916, 
$24,000  common  stock  to  be  sold  at  par,  and  $49,000  6  per  cent  gold 
bonds  to  be  sold  at  85  per  cent  of  face  value,  proceeds  to  be  used  in 
purchasing  from  a  bondholder's  committee  the  electric  light  and 
water  plants  and  equipments  of  the  Indiana  Electric  Transmission 
Company  in  the  town  of  Jasonville. 

Re  Ft.  Wayne  &  N.  I.  Traction  Co.  No.  2044,  Feb.  15, 1916,  order 
approving  the  expenditure  of  $118,712.49  aow  on  hand  in  the 
treasury  and  procured  under  an  order  of  the  Commissicm  from  tlie 
bale  of  securities,  to  reimburse  the  treasury  for  moneys  expended 
for  acquisitions,  constructions,  completions,  extensionfl^  additions, 
betterments,  and  improTcments. 

Re  Orleans  Water  Co.  No.  2078,  Feb.  15,  .1916,  $25,000  common 
P.U.R.1916C. 
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stock  to  be  sold  at  not  less  than  80  per  cent  of  par  and  $25^000  of 
6  per  cent  gold  bonds  subject  to  redemption  at  3  per  cent  premium, 
to  be  sold  at  not  less  than  90  per  cent  of  par,  and  the  proceeds  to 
be  used  for  the  payment  of  the  cost  of  a  water  plant  in  the  town  of 
Orleans,  to  be  constructed  at  a  cosjb  of  $50,000. 

Re  Indianapolis  Light  &  Heat  Co.  No.  2063,  Feb.  19,  1916,  $375,- 
000  common  capital  stock  to  be  sold  at  not  less  than  par  and  $250,000 
5  per  cent  bonds  to  be  sold  at  not  less  than  95  per  cent  of  par,  the 
proceeds  to  be  expended  for  discharging  lawfully  refunding  out- 
standing notes  and  obligations  incurred  for  mcmej  borrowed  and 
expended  for  construction,  and  for  reimbursing  its  treasury  for 
moneys  expended  for  construction. 

Re  Liberty  Light  &  P.  Co.  No.  2085,  Feb.  21,  1916,  company 
authorized  to  issue  and  sell  so  much  of  its  preferred  stock  as  will 
produce  $24,400  if  sold  ^  at  not  less  than  94  per  cent  of  par,  the 
proceeds  to  be  used  to  reimburse  the  treasury  and  Robert  8.  Ashe 
for  moneys  expended  for  material,  labor,  and  supplies  in  makii^ 
betterments  and  improvements. 

Re  Richmond,  No.  2120,  Feb.  22,  1916,  $80,000  4^  per  cent  bonds, 
the  proceeds  of  the  sale  to  be  used  as  part  of  the  purchase  price  of 
the  property  of  the  Richmond  Light,  Heat,  &  Power  Company. 

Re  Terre  Haute  Waterworks  Co.  No.  2072,  March  10,  1916, 
$70,000  common  capital  stock  to  be  sold  at  par  and  the  proceeds 
used  for  the  retirement  of  $20,000  4^  per  cent  bonds,  for  setting 
meters,  and  for  extensions  to  mains. 

Re  Vanburen,  No.  2138,  March  17,  1916,  $400  6  per  cent  bonds 
to  be  sold  at  par  plus  the  accrued  interest,  and  the  proceeds  used 
for  paying  the  balance  due  on  the  construction  of  a  waterworks  sys- 
tem. 

Maine.— Be  Penobscot  Bay  Electric  Co.  U-94,  Jan.  11,  1916, 
^243,000  two-year  5  per  cent  note  for  the  purchase  of  property  and 
franchises  of  the  Greenville  Light  &  Power  Company  authorized  in 
Case  U-91. 

Re  Central  Maine  Power  Co.  11-93,  Jan.  11,  1916,  $443,000  first 
mortgage  5  per  cent  bonds  to  be  sold  at  not  less  than  90  per  cent 
of  par  and  accrued  interest,  and  $207,000  cumulative  6  per  cent 
preferred  stock  of  which  $127,000  is  to  be  sold  at  par  less  6  per 
tent  expense,  and  the  $80,000  balance  of  such  stock  and  $295,000 
<if  the  proceeds  of  the  sale  of  the  above  stock  and  bonds  to  be  paid 
^nd  delivered  for  the  purchase  of  all  of  the  stock  and  bonds  of  the 
Penobscot  Bay  Electric  Company,  and  $243,000  thereof  to  be  used 
to  purchase  at  par  from  the  Greenville  Light  &  Power  Company  the 
notes  of  the  Penobscot  Bay  Electric  Company. 

Re  Eastport  Water  Co.  11-95,  Jan.  18,  1916,  $100,000  5  per  cent 
mortgage  bonds  and  to  exchange  $80,000  thereof  or  any  part  thereof 
for  a  like  amount  of  first  mortgage  bonds  due  April  1,  1918,  and  to 
P.U.R.1916C. 
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sell  any  part  of  said  $80^000  as  shall  not  besSO  csdbanged  for  cash' 
at  par  and  aocrned  interest,  and  to  use  the  proceeds  for  the  redemp- 
tion of  such  first  mortgage  bonds  of  I9I85  and  after  all  of  sudi 
bonds  have  been  fully  paid  to  deliver  the  remaining  $^,000  bonds 
in  exchange  for  properties,  whic^  property  is  to  be  made  subject 
to  the  liens  of  the  bonds  so  issued. 

Be  Springvale  Aqueduct  Co.  XJ  No.  97,  Jan.  25,  1916,  $35,000 
5  per  cent  mortgage  bonds  to  be  sold  at  not  less  than  98  per  cent 
of  par  and  accrued  interest,  and  the  proceeds  to  be  used  for  the 
payment  of  present  floating  indebtedness. 

Be  Central  Aqueduct  Co.  17-102,  Feb.  15,  1916,  order  authoriz- 
ing an  aqueduct  company  to  issue  to  persons  constituting  a  volun- 
tary association,  in  payment  for  the  property  and  frandxises  of  such 
association,  certificates  of  ownership  in  said  corporation  in  propor- 
tion to  the  number  of  shares  such  members  own  in  said  association, 
the  aggregate  thereof  to  represent  thirteen  whole  shares,  where  under 
the  statute  under  which  the  company  was  incorporated  no  capital 
stock  was  authorized  and  there  was  no  provision  therein  for  the 
issuance  by  aqueduct  companies  of  capital  stock  representing  a  fixed 
amount  of  money  like  the  capital  stock  of  corporations  authorized 
under  other  statutes,  and  the  statutes  contemplated  only  the  issu- 
ance of  certificates  representing  fractional  ownership  of  the  entire 


Be  Bethel  Light  Co.  U,  No.  103,  Feb.  23,  1916,  $17,000  common 
capital  stock  to  be  issued  to  the  Merrill-Springer  Company  in  part 
payment  for  a  lighting  business,  and  property  used  in  connectioD 
therewith  in  Bethel. 

Be  Cumberland  County  Power  &  Light  Co.  U-109,  Feb.  29,  1916, 
$250,000  first  and  refunding  mortgage  5  per  cent  bonds  to  be  sold 
at  not  less  than  93  per  cent  of  par  and  accrued  interest,  and  the 
proceeds  used  for  reimbursing  treasury  for  moneys  expended  for 
additions,  extensions,  arid  improvements,  and  for  reimbursing  treas- 
ury for  the  purchase  of  water  privileges  known  as  the  Hiram  Falls 
privilege  from  the  Pepperell  Manufacturing  Company  and  for 
partially  developing  the  same. 

Be  New  England  Teleph.  &  Teleg.  Co.  TI-106,  March  7,  1916, 
order  authorizing  the  issue  of  not  to  exceed  751  shares  of  capital 
stock  for  the  purpose  of  acquiring  the  outstanding  capital  stock  of 
the  Maine  Telephone  &  Telegraph  Company;  the  exchange  to  be 
made  on  the  basis  of  three  shares  of  applicants'  capital  stock  for  35 
shares  of  the  stock  of  the  Maine  company;  the  exchange  of  appli- 
cants' stock  for  less  than  the  aforesaid  proportional  number  of  shares 
of  the  Maine  stock  to  be  made  by  the  payment  of  cash  for  the  differ- 
ence between  applicants'  stock  at  $130  per  share  and  the  stock  of 

the  Maine  Telephone  &  Telegraph  Compimy  at  $11.14  per  share, 
P.U.R.1916C. 
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these  figures  being  based  on  the  present  comparative  dividend  rates 
of  the  two  companies. 

Be  New  England  Teleph.  &  Teleg.  Co.  U-No.  105,  March  7,  1916, 
order  aathorizing  tiie  issue  of  so  much  of  applicants'  capital  stock, 
not  to  exceed  794  shares  in  all,  as  may  be  necessary  to  acquire  the 
outstanding  ca;pital  stock  of  the  Aroostook  Telephone  &  Telegraph 
Company,  the  exchange  to  be  made  on  equal  terms,  being  one  shave 
of  the  capital  stock  of  the  New  England  company  of  a  par  yalne  of 
$100  for  10  shares  of  the  stock  of  the  Aroostook  Telephone  &  Tele- 
graph Company  of  a  par  value  of  $10;  in  order  to  avoid  tiie  issue 
of  fracticmfl^  shares  of  its  own  stock  where  purchases  are  made  other 
than  in  multiples  of  10,  the  company  was  authorized  to  exchange 
one  share  of  its  stock  for  a  block  ot  less  than  10  shares  of  the 
Aroostook  stock  plus  a  payment  in  cash  representing  the  difference 
between  the  value  of  its  share  of  $130  and  the  stodc  so  purchased 
at  $13  per  share. 

Massachuseti8,—Be  Cambridge  Gaslight  Co.  Feb.  12,  191«,  $120,- 
000  new  oommon  capital  stodc  to  be  issued  at  200  per  cent  of  par, 
and  tiie  proceeda  to  be  apfdied  to  the  payment  and  cancelation  of 
an  equal  amount  of  the  obligations  of  the  company  lepredented  by 
promissory  notes  givai  for  construction;  if  ajiy  shares  remain  un- 
subscribed by  the  stockholders  entitled  to  take  them  under  the  pro- 
visions of  law,  such  shares  shall  be  offered  for  sale  upon  advertise- 
ment. 

Be  Randolph  &  H.  Power  &  Electric  Co.  March  10,  1916,  $100,000 
capital  stock  to  be  issued  at  par  and  tiie  proceeds  of  $4,900  thereof 
to  be  used  for  the  purchase  of  transformers  and  meters,  and  of  $95,- 
100  thereof  to  be  used  for  the  purchase  of  the  plant  and  propctiy 
of  the  Randolph  Light  &  Power 'Association.  The  property  to  be 
cequlred  was  appraised  in  1912  at  $40,483  for  the  electric  property 
.and  $33,593  for  the  real  estate,  and  since  that  time  expenditures 
had  been  made  upon  the  plant  amoimting  to  $47,543,  but  property 
valued  therein  at  $20,000  has  been  withdrawn  from  the  sale.  Part 
of  the  property  consisted  of  a  generating  system  which  had  little 
^alue  except  in  emergency,  since  electricity  was  purchased  for  dis- 
tribution from  another  company,  but  its  boilers  supply  steam  to 
the  leased  shops  on  the  premises  and  are  operated  for  this  purpose, 
and  in  consequence  the  station  is  availaWe  at  all  times  for  emer- 
gencies. 

Re  Citizens'  Gas,  Electric,  &  Power  Co.  March  10,  1916,  $14,000 
common  capital  stock^  the  proceeds  to  be  used  for  the  payment  and 
cancelation  of  an  equal  amount  of  outstanding  notes;  if  any  shares 
remain  unsubscribed  for  by  stockholders,  they  shall  be  sold  upon 
advertisement. 

Michigan.— Re  United  Holne  Teleph.  Co.  D-899,  Nov.  29,  1915, 
order  authorizing  telephone  company  to  amend  its  articles  of  asso- 
P.U.R.1916C. 
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elation  providing  for  the  increase  of  its  capital  stock  from  $500,000 
to  $600,000,  all  of  which  increase  shall  be  preferred  6  per  cent  stock, 
and  to  issue  out  of  the  unissued  honds  in  the  hands  of  the  trustee 
bonds  of  a  par  value  of  $61,500,  and  to  issue  $92,189  of  said  pre- 
ferred stock  to  be  sold  at  par,  and  both  said  stock  and  bonds  to  be 
used  to  pay  for  property  to  be  conveyed  by  the  Michigan  State 
Telephone  Company  in  addition  to  the  property  to  be  conv^ed  by 
the  petitioner  to  the  said  Michigan  State  Telephone  Company,  the 
excess  value  thereof  amounting  to  $153,689. 

Mt.  Pleasant  Light  &  Fuel  Co.  D-988,  Jan.  25,  1916,  $125,000 
first  mortgi^e  5  per  cent  bonds,  $65,000  thereof  to  be  exchanged 
for  outstanding  bonds,  and  $60,000  thereof  to  be  sold  for  cash  for 
not  less  than  90  per  cent  of  par,  and  the  proceeds  used  for  discharg- 
ing indebtedness  and  for  extensions  of  facilities. 

Re  ADen  Electric  Lighting  &  Potrer  Co.  T).983,  Jan.  26,  1916, 
$2,000  capital  stock  to  be  sold  at  not  less  than  par  and  the  proceeds 
used  for  the  construction  of  an  electric  lifting  system. 

Ee  Garden  Bay  E.  Co.  D-946,  Jan.  26, 1916,  $25,000  capital  stock 
to  be  assigned  to  five  owners  of  a  railway  upon  iiie  conveyance  of 
all  the  land  and  property  of  said  railway. 

Re  Mineral  Eange  B.  Co.  D-712,  Feb*  3, 1916,  $100,000  6  per  cent 
equipment  trust  obligations  maturing  at  intervals  of  six  months  for 
a  period  of  five  years  for  the  purpose  of  acquiring  100  roek  cars,  and 
to  be  issued  only  upon  delivery  of  said  cars. 

Ee  Michigan  B.  Co.  D-581^  Feb.  10,  1916,  auttioirity  heretofore 
granted  to  issue  and  sell  not  more  than  $8,000,000  principal  amount 
of  first  lien  6  per  cent  five-year  gold  aotes  limited  to  the  issue  and 
sale  of  $7,000,000  thereof ;  authority  heretofore  given  to  isaue  $10,- 
772,500  first  mortgage  thirty-year  5  per  cent  gold  bonds  limited  to 
$8,750,000,  and  that  pending  the  sale  of  such  bonds  the  same  may 
be  pledged  as  collateral  to  the  payment  of  the  notes  hereinbefore, 
authorized;  jurisdiction  retained  for  the  purpose  of  determining  fu- 
ture issues. 

Re  Winn  Teleph.  Co.  D-948,  Feb.  15,  1916,  $2,000  common  capi- 
tal stock,  $1,000  thereof  to  be  assigned  to  individuals  composing  the 
Winn  Rural  Telephone  Company,  upon  conveyance  to  the  corpora- 
tion of  all  lines,  property,  and  eflfects  of  such  partnership,  and  $1,000 
thereof  to  be  sold  at  par  for  cash,  and  the  proceeds  used  for  the  pur- 
chase of  materials  and  the  payment  of  labor  in  the  construction  of 
telephone  lines  and  facilities. 

Re  South  Haven  Gas  Co.  D-1004,  Feb.  16,  1916,  order  approv- 
ing execution  of  a  mortgage  for  $500,000,  securing  bonds  for  like 
amount,  and  to  issue  $120,000  of  such  bonds  to  retire  $120,000 
bonds  now  outstanding. 

Ee  Sturgis  Gas  Co.  D-309,  Feb.  16,  1916,  order  authorizing  the 
execution  of  a  $500,000  first  and  refunding  mortgage  securing  bonds 
P.U.R.1916C. 
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IB  like  amomit  bearing  <  per  cent  interest;  to  issue  $100,000  of  such 
bonds  at  par  to  be  exchanged  for  and  used  to  retire  bonds  of  a  like 
amount,  and  to  issue  $19,000  of  said  bonds  to  be  sold  at  not  less 
than  90  per  cent  of  par,  the  proceeds  to  be  used  to  reimburse  the 
treasury  for  moneys  expended  for  permanent  improvements  and  the 
payment  of  bilk.  * 

Be  Delray  Connecting  E;  Co.  D-1007,  Feb.  18,  1916,  to  increase 
capital  stock  from  $50,000  to  $1,000,000,  and  to  issue  $750,000  of 
such  stock  for  $178,732.92  in  cash  and  $571,267.08  in  other  prop- 
erty ;  the  balanee  of  $200,000  stock  to  remain  in  the  treasury  imtil 
further  order* 

Re  Plymouth  &  N.  Gas  Co.  D-843,  Feb.  18,  1916,  $5,000  addi- 
tional  capital  stock  to  be  sold  at  not  less  than  par,  and  the  proceeds 
used  for  the  payment  of  indebtedness  incurred  for  construction, 
extensions,  and  improvements  of  gas-making  facilities. 

Be  Almont  Teleph.  Co.  D-991,  Feb.  21,  1916,  $15,000  common 
capital  stock,  of  which  $10,100  is  to  be  distributed  for  the  purchase 
of  the  Almont  Telephone  Company  and  the  balance  is  to  remain  in 
the  treasury  of  the  company  until  further  order. 

Be  Lansing  Fuel  &  Gas  Co.  D-543,  Feb.  25,  1916,  $24,000  bonds 
to  be  sold  at  cash  for  not  less  than  95  per  cent  of  par,  and  the  pro- 
ceeds derived  to  be  expended  in  paymeit  for  85  per  cent  of  obliga- 
tions assumed  in  making  improvements,  betterments,  and  extensions. 

Be  Manistique  Light  &  P.  Co.  D-617,  March  4,  1916,  $200,000 
first  mortgage  6  per  cent  bonds,  of  which  $175,000  are  to  be  sold 
for  cash  at  not  less  than  par  and  the  proceeds  used  to  retire  present 
outstanding  bonds,  to  puix^hase  additional  water-power  rights  and 
flowage  lands,  and  to  make  immediate  extensions,  betterments,  and 
improvements;  $25,000  of  such  bonds  to  remain  in  the  treasury  until 
further  order. 

Be  Platte  County  Independent  Teleph.  Co.  Application  No.  2644, 
March  8,  1916,  $14,000  6  per  cent  promissory  notes  to  be  used  with 
$1,000  cash  for  the  purchase  of  the  Columbus  exchange  of  the 
Nebraska  Telephone  Company ;  the  company  was  further  authorized 
to  issue  $15,000  common  capital  stock,  the  proceeds  to  be  applied 
to  the  purchase  of  the  telephone  plant  above  referred  to  and  the 
J  ayment  of  the  above  notes  given  therefor. 

in  this  case  the  engineer  of  the  Commission  reported  that  the 
property  to  be  acquired  was  reasonably  required  by  applicant,  that  it 
cannot  be  considered  as  a  duplication  or  unnecessary  development, 
and  that  it  was  worth  the  price  to  be  paid. 

Be  Hart  Milling  &  Power  Co.  D-999,  March  13,  1916,  $50,000 
6  per  cent  corporate  bonds  to  be  sold  at  not  less  than  par,  and  the 
proceeds  used  for  discharging  the  valid  outstanding  indebtedness  of 
the  corporation. 

Nebraska.— Tie  Lincoln  Teleph.  &  Teleg,  Co.  Application  2609, 
P.U.R.1916C. 
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Jan.  11,  1916,  $1,500,000  first  mortgage  bonds,  of  which  amount 
$300,000  is  to  be  deposited  with  the  treasurer  of  the  company  sub- 
ject to  further  order,  and  $1,300,000  thereof  to  be  sold  at  not  leas 
than  93  per  c^t  of  par  and  accrued  interest,  and  the  proceeds  used 
for  refunding  mortgages,  payment  of  debts,  retirement  of  preferred 
stock  and  common  stock,  and  for  extensions  and  additions. 

Re  Nebraska  Teleph.  Co.  Application  No.  2626,  Feb.  5,  1916, 
$4,000,000  4i  per  cent  notes  to  be  sold  at  not  less  than  98  per  cent 
of  par,  and  the  proceeds  used  for  refunding  and  retiring  $4,000,000 
promissory  notes  outstanding  and  about  to  mature;  applicant  di- 
rected to  establish  an  amortization  accoimt  equal  to  1  per  cent  an- 
nually of  the  entire  issue. 

Be  Citizens  Independent  Teleph.  Co.  Application  No.  2640,  Feb. 
15,  1916,  $1,264  capital  stock  to  be  sold  at  cash  for  not  less  than 
par  and  the  proceeds  used  for  the  purchase  of  the  lines  and  equip- 
ment of  the  Creighton  Valley  Mutual  Telephone  Company  and  the 
Nine  Mile  Mutual  Telephone  Company. 

Be  South  Side  Sewer  Co.  Application  No.  2645,  Feb.  17,  1916, 
$2,000  capital  stock  to  be  sold  at  cash  ior  not  less  lliaa  par,  and  the 
proceeds  used  for  the  purpose  of  building  sewers  in  Ashland. 

New  Jersey. — Re  New  Jersey  Power  &  light  Co.  Feb.  9,  1916, 
$650,000  5  per  cent  bonds  to  be  issued  at  not  less  than  86  per  cent 
of  par,  $161,000  of  preferred  stock  at  par,  and  $164^300  of  common 
stock  at  par  upon  a  finding  that  the  value  of  the  property  involved 
in  the  reorganization  of  the  several  companies  is  $884,319  and  upon 
condition  that  the  New  Jersey  Power  &  Light  Company  set  up  ac- 
crued depreciation  in  the  sum  of  $105,229,  and  amortize  tiie  discount 
of  the  bonds  herein  permitted  to  be  issued,  and  upon  condition  that 
petitioner  stipulate  that  it  will  comply  with  any  conditions  as  to 
service  and  extensions  of  property  heretofore  imposed  upon  any  of 
the  companies  to  this  proceeding. 

Be  Delaware  &  A.  Teleph.  &  Teleg.  Co.  March  14,  1916,  $12,000 
common  capital  stock  by  the  ftackettown  Telephone  &  Telegraph 
Company  of  which  $9,000  stock  was  to  be  delivered  to  the  Delaware 
&  Atlantic  Telephone  &  Telegraph  Company  for  a  telephone  plant, 
and  $3,000  used  to  make  needed  extensions  thereto,  it  appearing  such 
transfer  will  not  result  in  a  majority  control  by  the  vendor  company. 

New  York,  Second  Disirict. — Be  Montgomery  Electric  Light  & 
P.  Co.  Case  No.  5250,  Dec.  7,  1915,  $15,000  common  capital  stock 
to  be  sold  at  not  less  than  par,  and  the  proceeds  used  for  the  con- 
struction of  a  transmission  line  and  substations,  and  for  the  pur- 
chase of  capital  stock  of  an  existing  gas  company  in  Cherry  Valley. 

Be  New  York  C.  &  H.  B.  B.  Co.  Case  No.  3191,  Dec  16,  1915, 
order  approving  use  of  imexpended  proceeds  of  Boston  ft  Albany 
equipment  trust  certificate  of  1912,  amounting  to  $6,740.50,  toward 
P.U.R.1916C. 
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the  purchase  of  eight  40-ton  automobile  box  cars  of  an  estimated 
cost  of  $8,000. 

Re  Western  New  York  &  P.  Traction  Co.  Case  No.  48»0,  Dec.  20, 
1916,  $103,000  5  per  cent  fifty-year  first  and  refunding  mortgage 
gold  bonds  sold  at  not  less  than  83  per  cent  of  their  par,  and  the 
proceeds  used  for  the  reimbursement  of  the  treasury  for  moneys 
actually  expended  from  income  for  the  fwiquisition  of  fixed  assets. 

Ee  Perry  Teleph.  Co.  Case  No.  5037,  Dec.  21,  1916,  $39,000  6  per 
cent  twenty-year  first  mortgage  bonds  to  be  sold  at  par,  and  the  pro- 
ceeds used  for  the  sale  or  exchange  at  par  of  $30,000  outstanding 
first  mortgage  bonds  and  $9,600  notes. 

Be  International  E.  Co.  Case  No.  3109,  Dec.  28,  1915,  order 
amending  order  of  December  5,  1912,  to  permit  the  issuance  of 
$10,000  refunding  and  improvement  5  per  cent  fifty-year  gold  mort- 
gage bonds  to  be  sold  at  not  less  than  87  per  cent  of  par,  and  the 
proceeds  to  be  used  for  the  retirement  of  second  mortgage  sinking 
fund  gold  bonds  of  the  Buffalo,  Niagara  Falls  Electric  Eailway, 
amounting  to  $10,000;  $13,000  to  be  provided  from  other  sources. 

Re  Northern  New  York  Utilities  Inc.  Case  No.  5055,  Dec.  28, 
1915,  $92,000  5  per  cent  fifiy-year  first  mortgage  bonds  to  be  sold 
at  not  less  than  87^  per  cent  of  par  and  accrued  interest  and  $23,000 
common  stock  and  $165,000  7  per  cent  cumulative  preferred  stock, 
the  proceeds  of  said  stock  and  bonds  to  be  used  for  the  purchase  of 
electric  utilities,  and  for  construction,  and  for  mwieys  expended  from 
income  for  the  acquisition  of  fixed  assets,  upon  condition  that  the 
difference  between  the  amount  of  the  purchase  price  and  ttie  value 
of  the  net  assets  of  the  companies  be  amortized. 

Re  Chaumont  Electric  Light  Co.  Case  No.  5621,  Dec.  28,  1915, 
$6,100  capital  stock  issued  in  1911  for  the  purchase  of  electric  light 
plant  and  property  in  the  village  of  Chaumont. 

Re  Northern  New  York  Utilities,  Inc.  Case  No.  4876,  Dec.  28, 
1915,  $218,000  5  per  cent  fifty-year  first  mortgage  bonds  to  be  sold 
at  not  less  than  87^  per  cent  of  par  and  accrued  interest;  $82,700 
common  stock  and  $60,000  7  per  cent  cumulative  preferred  stock 
to  be  sold  at  not  less  than  par,  and  the  proceeds  of  the  sale  of  said 
stock  and  bonds  to  be  used  for  certain  land  and  water  power,  and 
reimbursement  of  its  treasury  for  option  money  paid. 

Re  St.  Lawrence  River  Power  Co.  Case  No.  4642,  Dec.  30,  1915, 
order  approving  nunc  pro  tunc  of  the  issue  and  sale  made  in  August, 
1913,  of  $19,416.55  shares  of  capital  stock  to  the  St.  Lawrence  Se- 
curities Company,  and  the  use  made  of  the  proceeds  thereof. 

Re  Callicoon  Independent  Electric  Co.  Inc.  Case  No.  4949,  Dec. 
30,  1915,  $1,800  common  capital  stock  to  be  sold  at  par  and  the 
proceeds  used  for  the  construction  of  an  electric  light  plant  in 
Delaware  and  Callicoon. 

Re  Lehigh-Buffalo  Terminal  E.  Corp.  Case  No.  4885,  Dec.  31, 
P.U.R.1916C. 
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1916,  $4,650,000  5  per  cent  fifty-year  gold  ddbentare  bonds  aiid 
$50,000  comnion  capital  stock,  aU  to  be  sold  at  not  less  than  par 
and  accrued  interest,  if  any,  and  proceeds  used  for  the  purehase  of 
real  estate,  the  system  of  the  Lehigh  Valley  Railway  Company,  and 
construction. 

Re  Darien  Teleph.  Co.  Case  No.  5368,  Jan.  20,  1»16,  $6,000  com- 
mon  capital  stock  to  be  sold  at  not  less  than  par,  and  the  proceeds 
used  for  the  payment  of  indebtedness  incurred  for  construction  and 
the  purchase  of  a  lot,  and  for  proposed  new  construction  and  the 
purchase  of  personal  property  in  so  far  as  the  same  is  properly 
chargeable  to  fixed  capital  as  defined  in  the  uniform  system  of  ac- 
counts for  telephone  corporations  adopted  by  this  Commission. 

Re  Union  Teleph.  Co.  Inc.  Case  No.  5027,  Jan.  20,  1916,  order 
approving  nunc  pro  tunc  the  issue  of  $10,000  common  capitid  stock 
the  proceeds  of  which  were  used  to  pay  for  the  entire  outstanding 
capital  stock  of  the  Union  Telephone  Company;  order  authorizing 
the  execution  and  delivery  of  a  mortgage  upon  all  plant  and  prop- 
erty to  secure  $100,000  5  per  cent  fifty-year  gold  bonds,  and  ta 
issue  $13,000  thereof  to  be  sold  at  not  less  than  par,  and  the  pro- 
ceeds or  the  bonds  to  be  used  to  take  up  and  retire  outstanding  bond& 
of  like  amount. 

Re  Tri-County  Light  &  P.  Co.  Case  No.  2871,  Jan.  20,  1916, 
order  amending  clauses  1,  3,  and  6  of  order  of  June  18,  1912,  ta 
provide  for  the  issuance  of  $5,000  common  capital  stock  and  $40,000 
5  per  cent  first  mortgage  gold  bonds,  such  bonds  to  be  sold  at  not 
less  than  95  per  cent  of  par,  and  $38,000  of  the  proceeds  to  be  used 
for  construction,  and  for  payment  of  indebtedness  incurred  for  capi- 
tal expenditures  and  working  capital,  upon  condition  that  the  work- 
mg  capital  shall  be  retained  to  carry  accounts  receivable,  and  to 
provide  a  sufficient  amount  of  materials  and  supplies  to  economically^ 
conduct  business,  and  that  no  part  of  said  stock  and  bonds  shall 
be  sold  unless  the  whole  proceeds  will  net  more  than  $43,000.  The 
Commission  further  authorized  the  issue  of  $11,900  common  capital 
stock  to  be  sold  at  not  less  than  par,  and  the  stock  or  proceeds  to  be 
used  to  complete  payments  due  on  the  purchase  of  land  and  water 
rights. 

Re  Oswego  Coimty  Light  &  P.  Co.  Case  No.  800  and  Salmon  River 
Power  Co.  Cases  Nos.  3393  and  4387,  Jan.  20,  1916,  it  appearing 
that  only  $110,000  of  the  $300,000  bonds  authorized  by  order  of 
July  29,  1914,  can  be  legally  issued,  the  said  order  was  amended 
to  permit  the  company  to  issue  $110,000  5  per  cent  first  mortgage 
bonds  to  be  sold  at  85  per  cent  of  par  and  accrued  interest,  and 
$93,500  of  the  proceeds  to  be  used  for  the  payment  and  discharge 
of  obligations  actually  due  and  owing  on  account  of  that  part  of  the 
cost  of  construction  of  a  hydroelectric  plant  which  the  proceeds  of 
the  bonds  heretofore  authorized  in  cases  Nos.  800  and  3393  shall  not 
P.U.R.19ieC. 
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have  been  sufiBcient  to  pay,  and  such  proceeds  to  be  further  used 
for  the  construction  work  described  in  certain  affidavits  annexed 
to  the  petition  herein  (Case  No.  4387) ;  the  $110,000  bonds  herein 
authorized  to  include  bonds  heretofore  sold. 

Re  International  R.  Co.  Case  No.  4795,  Jan.  20,  1916,  subdivision 
2  of  ordering  clause  No.  3  of  order  of  March  3,  1915,  modified  to. 
provide  for  a  redistribution  of  proceeds  of  securities  sold  there- 
under. 

Oswego  County  Light  &  Power  Co.  Case  No.  800,  Salmon  River 
Power  Co.  Cases  Nos.  3393  and  4387,  Jan.  20,  1916,  it  appearing 
that  $300,000  bonds  authorized  July  29,  1914,  for  the  purchase  of 
land  and  the  construction  of  a  hydroelectric  plant  was  amended 
under  even  date  to  provide  for  the  issuance  of  $110,000  of  such 
bonds,  and  it  having  been  determined  what  amount  of  securities  was 
necessary  for  the  completion  of  such  plant,  the  said  order  of  July 
29,  1914,  was  amended  and  the  company  authorized  to  issue  $546,- 
000  gold  notes  to  be  sold  at  par  and  accrued  interest,  and  the  pro- 
ceeds used  for  the  discharge  of  obligations  to  the  Erie  Construction 
Company  incurred  on  the  contracts  for  the  construction  of  a  hydro- 
electric plant  at  Salmon  river;  specified  book  entries  to  be  made  and 
the  above  order  not  to  become  effective  until  such  journal  entries 
shall  have  been  approved  by  the  Commission  and  a  satisfactory  stipu- 
lation agreeing  to  the  terms  of  this  order  be  filed  by  the  petitioner ; 
that  $413,396.94  of  the  above  issue  is  property  ehargeaJ)le  to  in- 
come. 

Ohio.— Re  Little  Miami  R.  Co.  No.  719,  Jan.  14,  1916,  $177,700 
4  per  cent  special  guaranteed  betterment  stodt  to  be  delivered  .to 
the  Pittsburg,  Cincinnati,  &  St.  Louis  Railway  Company  in  dis- 
charge of  $177,700  of  the  indebtedness  of  applicant  to  the  lessees  of 
its  property  for  additions,  extensions,  and  improvements  made  thereto 
by  the  lessee. 

Re  Springfield  Light,  Heat,  &  P.  Co.  No.  647,  Jan.  26,  1916, 
$181,000  general  and  refunding  mortgage  5  per  cent  bonds  to  be  sold 
at  not  less  than  80  per  cent  at  par,  and  $100,000  6  per  cent  pre- 
ferred capital  stock  to  be  sold  at  not  less  than  par,  and  the  proceeds 
from  the  sale  of  $150,000  bonds  and  the  proceeds  from  the  sale  of 
said  capital  stock  to  be  used  for  the  reimbursement  of  applicant's 
treasury  for  the  sum  of  $220,000  expended  from  income  for  the  con- 
struction of  additions,  extensions,  and  improvements,  and  the  pro- 
ceeds from  the  sale  of  $31,000  bonds  to  be  used  for  the  reimburse- 
ment of  applicant's  treasury  for  the  amount  paid  from  income  into 
the  sinking  fund  pursuant  to  the  provisions  of  its  first  mortgnge. 

Re  Williams  County  Teleph.  Co.  No.  695,  Jan.  31,  1916,  $25,000 
common  capital  stock  of  which  $5,000  is  to  be  sold  for  not  less  than 
par,  and  the  proceeds  used  for  the  payment  of  indebtedness  incurred 
in  the  purchase  of  the  outstanding  stock  of  the  Montpelier  Tele- 
P.U.R.1916C. 
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phone  Company,  and  the  balance,  amounting  to  $20,000  of  said  cap- 
ital stock,  to  be  issued  in  exchange  for  $20,000  outstanding  preferred 
capital  stock  of  the  Montpelier  Telephone  Company;  to  assume  the 
payment  of  the  principal  and  interest  of  $20,000  of  outstanding  bond- 
ed indebtedness*  of  the  Montpelier  Telephone  Company  pursuant  to 
authority  to  purchase  the  property  and  assets  of  the  Montpelier  Tele- 
phone Company,  granted  by  order  No.  694,  Jan.  31,  1916;  the  above 
securities  to  be  rendered  non-negotiable  upon  acquisition,  and,  upon 
the  dissolution  of  the  Montpelier  Telephone  Company,  to  be  de- 
stroyed. 

Re  Ohio  Service  Co.  No.  703,  Feb.  1,  1916,  $248,900  preferred 
capital  stock  to  be  exchanged  for  the  outstanding  preferred  capital 
stock  of  the  Coshocton  Light  &  Heating  Company  amounting  to 
$248,900;  $150,000  common  capital  stock  to  be  exchanged  for  tlie 
outstanding  capital  stock  of  the  Coshocton  Light  &  Heating  Com- 
pany of  a  par  value  of  $300,000  and  $358,800  6  per  cent  convertible 
trust  notes  of  which  $71,000  is  to  be  sold  at  par  and  tlie  proceeds 
used  to  discharge  a  $71,000  first  mortgage  upon  the  property  of  the 
Coshocton  Light  &  Heating  Company,  the  balance  thereof,  amounting 
to  $287,800,  to  be  sold  for  not  less  than  88^  per  cent  of  par,  and 
proceeds  used  to  discharge  the  outstanding  interest-bearing  notes 
of  the  Coshocton  Light  &  Heating  Company  amounting  to  $254,680, 
pursuant  to  authorization  to  purchase  the  property,  plant,  and  as- 
sets of  the  Coshocton  Light  &  Heating  Company  granted  by  order 
No.  705;  the  above  securities  to  be  rendered  non-negotiable  upon 
acquisition,  and,  upon  the  dissolution  of  the  Coshocton  Light  & 
Heating  Company,  to  be  canceled  and  destroyed. 

Re  Cincinnati  I.  &  W.  R.  Co.  No.  746,  Feb.  1,  1916,  $560,000  6 
per  cent  equipmait  gold  notes  to  be  sold  for  not  less  than  par,  and 
the  proceeds  used  for  the  payment  of  80  per  cent  of  the  purchase 
price  of  equipment. 

Re  Dresden  Electric  Light  Co.  No.  726,  Feb.  7,  1916,  $5,000  capi- 
tal stock  to  be  delivered  in  payment  for  the  properly  to  be  trans- 
ferred by  Dresden  Electric  Light  &  Waterworks  Company,  a 
partnership,  under  authority  granted  in  order  No.  744. 

Re  Northern  Ohio  Traction  &  Light  Co.  No.  702,  Feb.  23,  1916, 
$1,518,400  6  per  dent  preferred  capital  stock  to  be  sold  at  not  less 
than  95  per  cent  of  par,  and  the  proceeds  used  for  the  payment  of 
the  uncapitalized  balance  of  1914  improvements,  the  payment  of  1915 
additions  and  improvements,  and  for  proposed  1916  improvements. 

Re  Kermit  Gas  Co.  No.  708,  Feb.  23,  1916,  $9,000,000  capital 
stock  vid  $7,500,000  first  mortgage  6  per  cent  gold  bonds ;  $413,000 
bonds  to  be  sold  for  not  less  than  90  per  cent  of  par;  the  capital 
stock  and  $7,087,000  bonds  to  bo  used  for  the  payment  of  the  con- 
sideration of  property  to  be  acquired,  all  of  said  stock  to  be  changed 
at  par  for  the  outstanding  stock  of  the  United  Fuel  &  Gas  Company,- 
P.r.K.1916C. 
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of  the  par  value  of  $2,000,000,  and  the  bonds  to  be  iasned  in  ex- 
change for  the  funded  debt  of  the  United  Fuel  &  Gas  Company,  and 
to  refund  at  par  the  demand  notes  of  the  United  Fuel  &  Gas  Com- 
pany, the  proceeds  of  the  sale  of  said  $413,000  bonds  to  remain  in 
applicant's  treasury  for  working  capital ;  upon  the  acquisition  of  the 
capital  stock,  bonds,  and  notes  of  the  United  Fuel  &  Gas  Company 
the  same  shall  be  canceled  and  destroyed. 

Re  Northern  Ohio  Traction  &  Light  Co.  No.  762,  Feb.  23,  1916, 
$1,618,400  6  per  cent  preferred  capital  stock  to  be  sold  at  not  less 
than  06.  per  cent  of  par,  the  proceeds  to  be  used  for  the  payment 
of  the  uncfq)italized  balance  of  the  cost  of  1014  additions  and  im- 
provements, for  the  payment  for  applicant's  1915  additions  and  im- 
provements, and  for  the  payment  of  applicant's  proposed  1916  ad- 
ditions and  improvements. 

Re  Ohio  Gas,  Light,  &  Coke  Co.  No.  737,  Feb.  24,  1916,  $5,000 
first  mortgage,  6  per  cent  bonds  and  $50,000  7  per  cent  preferred 
capital  stock,  and,  as  the  company  may  elect,  $25,000  of  common  or 
preferred  stock  or  bonds,  said  stock  and  bonds  to  be  sold  for  not 
less  than  par  and  accrued  interest,  and  the  proceeds  to  be  used  for 
additions,  extensions,  and  improvements  to  facilities. 

Re  Greenwich  Farmers  Teleph.  Co.  No.  717,  Feb.  25, 1916,  $3,800 
common  capital  stock  to  be  exchanged  for  aja  equal  number  of  shares 
of  the  common  capital  stock  of  the  Clinton  Air  Line  Telephone 
Company  in  consummation  of  the  purchase  of  property  authorized 
by  order  No.  716. 

'  Re  Amhurst  Home  Teleph.  Co.  No.  757,  March  14,  1916,  $30,000 
common  capital  stock  of  which  $20,000  is  to  be  sold  for  not  less 
than  par,  and  the  proceeds  used  to  discharge  indebtedness  incurred 
for  construction,  and  to  reimburse  treasury  for  moneys  expended 
K  from  income  during  the  years  1912,  1913,  1914,  and  1915  for  con- 
struction, and  to  provide  for  additional  extensions;  the  remaining 
$10,000  stock  to  be  issued  to  the  holders  of  a  like  amount  of  appli- 
cant's stock  the  proceeds  of  which  was  applied  to  the  payment  of 
indebtedness  incurred  in  construction,  and  issued  without  the  con- 
sent of  the  Commission. 

Re  SteubenviUe  B.  Co.  No.  777,  Mardh  16,  1916,  $12,600  6  per 
cent  promissory  notes  to  be  issued  as  evidence  of  the  deferred  pay- 
ment for  three  electric  cars  purchased  at  a  cost  of  $16,800. 

Re  Hillsboro,  C.  &  B.  Traction  Co.  No.  620,  March  16,  1916, 
$300,000  common  capital  stock,  $200,000  6  per  cent  preferred  capital 
stock,  and  $1,300,000  5  per  cent  first  mortgage  bonds,  $140,000  of 
said  common  capital  stock  to  be  sold  at  not  less  than  75  per  cent 
of  par,  and  said  preferred  stock  and  bonds  to  be  sold  at  not  less 
than  80  per  cent  of  par,  and  the  proceeds  of  such  sales  used  for  the 
purchase  of  depot  sites  and  other  properties  and  for  the  construction 
and  equipment  of  a  line  of  interurban  electric  railroad  between  Hills- 
P.U.R.l«lfC. 
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boro  and  Chillicothe,  Ohio ;  when  sufficient  of  said  capital  stock  and 
bonds  have  been  actually  sold  or  the  sale  thereof  guaranteed,  to  in- 
sure the  completion  and  equipment  of  said  line  of  interurban  rail- 
road, the  balance  of  said  common  capital  stock  amounting  to  $160,- 
000  may  be  issued  subject  to  the  approval  of  the  Commission,  in 
payment  for  engineering  expenses,  le^  service,  right  of  way,  fran- 
chises, organization,  and  promotion.  Application  for  authority  to  is- 
sue $400,000  additional  first  mortgage  bonds  withheld. 

Philippine  Islands. — ^Be  Visayan  Electric  Co.  Case  No.  574,  Dec. 
2,  1915,  order  approving  an  issue  of  9,800  pesos  capital  stock  issued 
without;  authority,  and  authorizing  an  issue  of  15,800  pesos  capital 
stock  to  be  sold  for  cash  at  par,  and  the  proceeds  used  for  the  pay- 
ment of  the  balance  due  on  the  purchase  price  of  new  machinery,  and 
the  reimbursement  of  the  surplus  account  for  payments  made  for  im- 
provements and  additions. 

Re  Cebu  Teleph.  Co.  Case  No.  573,  Dec.  2,  1915,  8,600  pesos 
capital  stock  to  be  used  to  reimburse  the  surplus  account  for  expendi- 
tures made  for  improvements,  and  an  issue  of  6,400  pesos  capital 
stock  formerly  issued  without  authority. 

Re  Tabacalera  S.  S.  Co.  Case  No.  714,  Jan.  7,  1916,  ^•375,000 
capital  stock  to  be  delivered  to  the  Compania  General  de  Tabacos  de 
Filipinas,  together  with  1^75,000  in  cash  to  reimburse -such  company 
for  the  purchase  price  of  a  steamboat  bought  by  it  on  account  of  the 
I'.pplicant. 

Vermont — Re  Public  Electric  Light  Co.  No.  443,  Jan.  5,  1916, 
$160,000  6  per  cent  cumulative  preferred  stock  to  be  sold  at  not 
less  than  par  and  the  proceeds  used  for  discharging  second  mortgage 
gold  bonds  of  the  Vermont  Power  &  Manufacturing  Company  as- 
sumed upon  the  purchase  of  the  property  of  said  company. 

Montpelier  &  B.  Light  &  P.  Co.  No.  458,  March  13,  19i6,  $250,- 
000  6  per  cent  cumulative  preferred  stock  for  the  purpose  of  ex- 
changing said  stock  at  par  for  outstanding  bonds  at  the  face  value 
thereof,  with  accrued  interest ;  such  bonds  to  be  retired  and  canceled 
when  so  exchanged. 

Re  Bethel  Teleph.  Co.  No.  455,  March  22,  1916,  order  certifying 
that  the  amendment  of  the  charter  of  the  Bethel  Telephone  Company 
increasing  the  capital  stock  authorized  thereby  from  $10,000  to  $50,- 
000  will  promote  the  general  good  of  the  state. 

Re  Bethel  Teleph.  &  Teleg.  Co.  No.  655,  March  22,  1916,  order 
authorizing  a  telephone  company  to  issue  $25,000  capital  stock  at 
par  for  the  purchase  of  competing  telephone  systems  reasonably  worth 
that  sum,  where  the  consolidation  will  eliminate  duplication  and  be 
conducive  to  better  service. 
P.U.R.1916C. 
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KEW  YORK  PUBIilC  SESlVICfi  COMMISSION^  SBOOBTD  DISTRICT. 

RE  BINGHAMTOlf  LIGHT,  HEAT,  ft  POWBB  COMPANY. 
[Case  No.  5308.] 

Security  is^tteS'^  Purposes '^Conditions. 

1.  The  Binghamton  Light,  Heat,  ft  Power  Company  was  author- 
ised to  execute  a  mortgage  open  as  to  amount;  to  issue  $798,000  faee 
Talue  of  thirty-year  gold  bonds  secured  thereby,  of  which  $500,000  are 
to  be  sold  at  00  and  accrued  interest,  and  $298,000  at  not  less  than 
87)  and  accrued  interest;  to  issue  $280,300  par  value  of  6  per  cent 
eumulaUve.  preferred  stock;  upon  its  agreement  to  correct  its  fixed 
capital  and  other  accounts  to  conform  with  the  requirement  of  the  uni- 
form system  of  accoimts  for  electrical  corporations;  to  set  up  and 
maintain  an  adequate  reserve  for  accrued  amortization  of  capital;  and 
to  amortize  through  earnings  any  deficiency  in  assets,  including  a  de- 
flcienoy  in  its  reserve  as  compared  with  liabilities,  the  amortization  to 
be  in  the  manner  and  at  the  rate  prescribed  by  the  Commission;  the 
proceeds  from  the  issues  to  be  used,  $449,000  for  the  reacquisition  of 
its  first  refunding  5  per  cent  gold  bonds,  $150,000  for  the  exchange  of 
nonoumulativt  6  per  cent  preferred  stock  on  the  basis  of  par  for  par, 
$288,338.48  for  the  discharge  of  promissory  notes,  $77,300  for  proposed 
expenditures  for  additions  and  betterments,  and  $26,411.53  for  working 
capital. 

Seeuriiy  iamieS'^JuriBdiieti^n  of  OotmmiBai^n'^  Approval  of  securi* 
ties  for  maintenance  and  replacements, 

2.  The  New  York  Commission  has  authority  under  |  69  of  the 
Public  Service  Commissions  law,  as  amended  in  1010,  to  approve,  in  a 
proper  case,  an  issue  of  seciuritiea  for  the  purpose  of  maintenance  of 
service  and  making  replacements,  provided  that  the  purposes  are  ex- 
pressly stated  and  certified  in  the  order,  and  the  transaction  is  safe- 
guarded by  requiring  the  due  and  timely  amortization  or  other  extin- 
goishment  of  the  charges  thus  created. 

[April  11,  1916.1 

Application  for  authority  to  issue  securities;  granted  upon 
conditions. 

Appearances:  William  S.  .  Barstow,  President,  Curtiss, 
Eeenan,  &  Tuthill,  attorneys,  for  petitioner. 

[1]  Van  Santvoord,  Chairman:  Under  its  petitions  herein 
of  November  29  and  December  18,  1916,  respectively,  the  Bing- 
hamton Light,  Heat,  &  Power  Company  has  asked  for  approval 
by  this  Commission  of,  first,  the  execution  of  an  open  mortgage 
on  its  property  to  secure  bonds  to  a  maximum  amount  not  speci* 
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fied;  second,  for  authority  to  issue  at  once  $798,000  face  value 
of  bonds  secured  by  such  mortgage,  of  which  $500,000  are  to  be 
sold  at  90  per  cent  of  par  and  interest  and  $298,000  are  to  be 
sold  at  not  less  than  87^  per  cent  of  par  and  accrued  interest ; 
third,  for  authority  to  issue  6  per  cent  cumulative  preferred  capi- 
tal stock  to  an  amount  of  $280,300  at  par  value;  and,  fourth, 
for  authority  to  use  said  bonds  or  the  proceeds  thereof  amounting 
to  $710,750,  and  said  preferred  stock  or  the  proceeds  thereof 
amounting  to  $280,300  (making  in  all  $991,050),  for  the  follow- 
ing purposes: 

1   For  the  reacquisition  of  its  first  refunding  6  per  cent  gold 

bonds $449,000.00 

2.  For  ezehaiige  on  the  basis  of  par  for  par  for  6  per  cent  Hon- 

cumulative  preferred  capital  stock  now  outstanding 150,000.00 

3.  For  the  discharge  of  promissory  notes  outstanding 288,338.48 

4.  For  proposed  expenditures  for  additions  and  betterments  to 

its  property    77,300.00 

5.  For  working  capital  26,411^2 

$991,050.00 

In  its  consideration  of  such  application,  this  Commission  di- 
rected its  division  of  capitalization  and  its  electrical  engineer 
to  examine  the  accounts  and  property  of  the  petitioner,  and  to 
prepare  such  a  statement  of  the  corporation's  assets  and  liabili^ 
ties  as  would  enable  a  determination  of  the  true  relation  between 
the  petitioner's  existing  assets  and  its  present  liabilities.  The 
petitioner  represented  to  the  Commission  that  its  financial  obli- 
gations demanded  prompt  consideration  for  the  purpose  of  an 
adequate  and  stable  readjustment  thereof,  and  accordingly  urged 
that  its  application  receive  early  attention.  In  order  to  progress 
a  conclusion  the  petitioner  entered  into  a  stipulation  which  is  to 
be  embodied  in  the  order  to  be  entered  herein— such  stipulation 
being  to  the  effect  that  the  corporation  will  correct  its  fixed  capi- 
tal and  other  accounts  to  conform  fully  with  the  requirements 
of  the  uniform  system  of  accounts  for  electrical  corporations; 
that  it  will  set  up  and  maintain  an  adequate  reserve  for  accrued 
amortization  of  capital ;  and  that  it  will  amortize  through  earn* 
ings  any  deficiency  in  its  assets,  including  an  admitted  deficiency 
in  its  reserve  for  accrued  amortization  as  compared  with  its  lia- 
bilities, such  amortization  to  be  in  the  manner  and  at  the  rate 
prescribed  by  the  Commission.     This  stipulation  is  executed  by 
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the  president  of  the  corporation  under  authority  of  its  board  of 
directors. 

The  results  of  the  examination  of  the  petitioner's  accounts  and 
property  so  far  as  affects  the  statement  of  the  corporation's  assets 
as  of  December  31,  1915,  have  been  accepted  and  acknowledged 
as  correct  by  the  petitioner,  with  the  following  resultant  balance 
sheet  of  the  corporation : 

Assets  Side, 

Fixed  capital $S17,019.27 

Materials  and  supplies   11^69.80 

Other  current  assets   39,991.28 

Miscellaneous  temporary  debits   14,358.68 

Unamortized  replacements  and  depreciation  sus- 
pense     698,973.30 

Total  assets  side  n^81,612.23 

Liabilities  Side. 

Capital  stock — preferred $160,000.00 

"           "    — common 500,000.00 

Funded  debt 463,000.00 

Bills  payable  306,216.95 

Accrued  taxes  and  interest 11,083.99 

Otber  current  liabilities  13,649.20 

Resenres: 

Accrued  amortization  of  capital 120,004.66 

Other  reserves 3,738.50 

Corporate  surplus 23,918.93 

$1,581,612.23 

In  the  order  to  be  entered  herein  the  petitioner  will  be  re- 
quired to  adjust  its  accounts  to  accord  with  the  above  statement 
of  assets  and  liabilities ;  to  amortize  through  earnings  at  the  rate 
of  $7,500  per  year  during  each  of  the  calendar  years  1916  and 
1917,  the  suspense  account  entitled,  "Unamortized  Keplacement 
and  Depreciation  Suspense,''  of  $698,973.30,  appearing  on  the 
above  balance  sheet,  which  on  the  date  mentioned  is  the  amount 
of  excess  of  liabilities  over  assets  of  the  corporation — ^which 
latter  will  be  required  to  make  application  to  the  Commission 
'Snthin  thirty  days  after  January  1,  1918,"  for  a  determina- 
tion of  the  method,  including  the  precise  rate  and  amount  at  and 
under  which  the  corporation  shall  thereafter  periodically  amor- 
tize the  account  last  above  referred  to.  Upon  such  application 
it  is  understood  that  the  Commission  shall  prescribe  an  amortiza- 
tion scheme  intended  to  result  in  the  creation  of  assets  at  least 
equivalent  in  value  to  all  outstanding  liabilities  of  the  corpora- 
tion, either  by  the  setting  apart  of  earnings  or  through  liquida- 

P.U.R.1916C. 


Digitized  by 


Google 


772  NEW  YORK  PUBLIC  SERVICE  COMMISSION. 

tion  of  such  liabilities,  in  whole  or  in  part,  which  may  be  other- 
wise provided  for.  The  applications  which  have  been  filed  in  this 
case  have  included  authorizations  asked  for  by  the  same  corpora- 
tion in  cases  741  and  2695  before  this  Commission,  and  the 
records  in  those  cases,  so  far  as  the  same  are  pertinent,  have  been 
considered  by  the  Commission  in  its  disposition  hereof. 

[2]  The  question  has  been  more  or  less  seriously  pressed 
whether  the  decision  of  the  court  of  last  resort  on  appeal  from 
an  earlier  determination  by  the  Public  Service  Commission  in 
this  case  raises  doubt  as  to  the  power  of  this  Commission  to 
authorize,  under  any  circumstances  and  under  whatsoever  safe- 
guards or  restrictions,  issuance  of  securities  by  gas  or  electrical 
corporations  for  the  purposes  of  maintenance  of  service  and  re- 
placements. The  question  is  based  upon  the  following  language 
used  by  the  court  in  the  case  referred  to  (People  ex  reL  Bing- 
hamton  Light,  Heat,  &  P.  Co.  v.  Stevens,  203  N.  Y.  pp.  7  and 
21,  96  N.  E.  114) : 

"The  amendment  of  the  statute  in  1910  gives  to  the  Commis- 
sion authority  to  authorize  the  issue  of  stocks,  bonds,  notes,  or 
other  evidences  of  indebtedness  of  a  corporation  payable  at 
periods  of  more  than  twelve  months  after  the  date  thereof,  for 
the  discharge  or  lawful  refunding  of  its  obligations,  or  for  the 
reimbursement  of  moneys  actually  expended  from  income  or 
from  any  other  moneys  in  the  treasury  of  the  corporation  not 
secured  or  obtained  from  the  issue  of  stocks,  bonds,  or  other  evi- 
dence of  indebtedness  of  such  corporation  within  five  years  next 
prior  to  the  filing  of  the  application,  but  it  expressly  excepts  from 
such  authority  of  the  Commission  the  right  to  authorize  the  issue 
of  such  stocks,  bonds,  or  other  evidence  of  indebtedness  for  main- 
tenance of  service  and  for  replacements." 

We  cannot  construe  the  opinion  of  the  court  of  appeals  in  the 
case  cited  as  intended  to  deny  the  right  of  a  gas  or  electrical 
corporation  to  issue  its  securities  (and  of  this  Commission  to 
approve  of  such  issue)  for  the  purpose  of  maintenance  of  serv- 
ice or  replacements.  A  careful  examination  of  the  opini(»i  and 
of  the  record  in  the  case  plainly  leads  to  the  conclusion  that, 
in  its  consideration  of  the  particular  issue  involved,  the  court 
treated  the  order  of  the  Commission  as  approval  of  a  proposition 
to  permanently  capitalize  an  expenditure — or  at  least  a  portion 
P.U.R.1916C. 
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thereof — ^which  prcqperly  should  have  been  chai^d  to  operating 
expenses.  The  order  of  this  Commission  which  was  being  tested 
on  appeal  determined  that  the  proceeds  of  certain  notes  issued 
by  the  company  to  the  amount  of  $158,000  had  been  used  for 
purposes  properly  chargeable  to  operating  expenses,  and  accord* 
ingly  were  not  proper  subjects  of  capitalization  without  adjust- 
ment and  provision  for  meeting  the  same  out  of  income.  But  it 
further  provided  that,  in  view  of  certain  provisions  of  a  pro- 
posed mortgage  by  the  company  the  result  of  which  would  be  in 
effect  to  amortize  at  least  $68,000  in  amount  of  the  last-mentioned 
sum,  and  upon  the  xmderstanding  that,  as  incidentally  determined 
by  the  Ocmmisdon,  the  fixed  capital  of  the  corporation  should 
be  credited  with  the  sum  of  $100,000,  which  might  be  accom- 
plished  by  a  reduction  of  the  capital  stock  by  a  like  amount,  the 
objections  stated  to  the  capitalization  of  said  sum  of  $158,000 
would  be  removed  (see  case  No.  741,  p.  833,  vol.  I.  annual  re-^ 
port  for  year  1910,  P.  S.  0.  2d  district).  The  court,  however, 
declared  that  the  Commission  was  absolutely  without  authority 
to  require  sudi  surrender  of  stodc  in  order  to  thereby  enable 
crediting  an  equivalent  sum  to  fixed  capital;  and  presumably 
concluded  that  at  least  to  the  extent  m^itioned,  namely,  of  the 
sum  of  $100,000,  in  the  absence  of  any  requirements  or  pro- 
visions for  the  ultimate  aihortization  of  the  amount  from  future 
earnings  of  the  company  or  otherwise,  the  proposed  issue  of  se- 
curities would  in  effect  capitalize  replacements,  and  accordingly 
could  not  be  justified.  In  short,  the  manifest  intuit  of  the  court's 
determination  is  to  declare  a  want  of  power  in  the  Commission 
to  approve  of  the  issue  of  securities  which  would  result  in  increas- 
ing the  capital  burdens  of  the  corporation  beyond  the  point  where 
it  would  be  possible  to  find  property  behind  outstanding  indebted- 
ness. Thus,  after  discussing  at  some  length  the  duty  of  a  cor- 
poration to  make  provision  for  replacing  worn-out  tools,  and  to 
provide  for  ordinary  plant  depreciation,  the  opinion  states:  "If 
that  is  not  done,  and  renewals  and  replacements  are  c(mtinually 
added  to  the  capital  account,  the  capital  account  must  necessarily 
become  more  and  more  out  of  proportion  to  the  real  value  of  the 
property  of  the  corporation." 

It  would  seem  that  there  can  be  absolutely  no  question  as  to 
the  above  being  the  real  meaning  of  the  court  in  its  use  of  the 
P.U.R.1916C. 
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language  first  above  quoted,  for  the  reason  that  any  other  con- 
struction of  such  language  would  necessarily  result  in  a  pro* 
nunciamento  by  the  court  that  a  gas  or  electric  corporation  could 
not  do  the  things  which  §  69  of  the  Public  Service  Ckmimissions 
law  expressly  authorizes  it  to  do.  As  quoted  by  the  court  in  the 
opinion  under  consideration,  §  69,  as  amended  in  1910,  expressly 
authorizes  the  said  corporations  to  issue  securities  for  the  follow- 
ing purposes:  1.  Acquisition  of  property.  2.  The  construction, 
extension,  or  improvement  of  its  plant  or  distributing  system. 
3.  The  improvement  or  maintenance  of  its  service.  4.  The  dis- 
charge or  lawful  refunding  of  its  obligations.  5.  The  reimburse- 
ment of  its  treasury  for  moneys  actually  expended  from  income 
(under  certain  restrictions  as  to  the  time  of  such  expenditures 
in  relation  to  date  of  application  for  such  reimbursement)  for 
any  of  the  first  four  purposes  mentioned  except  maintenance  of 
service  and  replacements.  To  construe  the  court's  language 
above  quoted  as  a  declaration  against  the  authority  of  the  Com- 
mission to  approve  the  issuance  of  securities  for  maintenance  of 
service  and  replacements  under  any  circimistances  would  be  tanta- 
mount to  asserting  that,  after  specifying  various  distinct  pur- 
poses for  which  securities  may  be  issued,  provided  the  issue 
thereof  shall  be  authorized  by  the  Commission,  the  statute  never- 
theless declares  that  authorization  by  the  Commission  is  not  per- 
mitted in  one  of  the  cases  mentioned  (the  third  above  enumer- 
ated), which  of  course  would  be  a  most  absurd  proposition. 
Under  the  amendment  of  1910  the  purposes  for  which  such 
securities  may  be  issued  were  enlarged  by  inclusion  of  the  one 
^last  above  recited  in  the  language  following:  "Or  for  the  re- 
imbursement of  moneys  actually  expended  from  income,  or  from 
any  other  moneys  in  the  treasury  of  the  corporation  not  secured 
or  obtained  from  the  issue  of  stocks,  bonds,  notes,  or  other  evi- 
dence of  indebtedness  of  such  corporation,  within  five  years  next 
prior  to  the  filing  of  an  application  with  the  proper  Commission 
for  the  required  authorization,  for  any  of  the  aforesaid  purposes 
except  maintenance  of  service  and  except  i^eplacements,  in  cases 
where  the  applicant  shall  have  kept  its  accounts  and  vouchers  of 
such  expenditure  in  such  manner  as  to  eiiable  the  Commission  to 
ascertain  the  amount  of  moneys  so  expended  and  the  purposes 
for  which  such  expenditure  was  made."     [Consol.  Laws  1910, 
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diap.  48.]  This  is  the  first  appearance  in  §  69  of  the  words, 
^'except  maintenance  of  seryice  and  except  replacements/'  and 
from  the  context  it  appears  that  their  use  in  this  connection  was 
intended  only  to  qualify  to  the  extent  mentioned  the  newly  pro- 
Tided  right  to  reimburse  the  treasury  for  money  expended  from^ 
income.  Additional,  and,  as  it  would  seem,  absolutely  convin- 
cing, evidence  that  this  was  the  legislative  intent  appears  in  a 
further  modification  of  §  69  by  the  amendment  of  1910,  to  the 
effect  that  the  order  of  the  Commission  which  authorizes  the 
proposed  securities  must  state  "the  purposes  to  which  the  issue 
or  proceeds  thereof  are  to  be  applied,*'  and  that  in  the  opinion 
of  the  Commission  the  money,  property,  or  labor  to  be  procured 
or  paid  for  by  the  issue  of  such  securities  is  or  has  been  rea* 
sonably  required  for  the  purposes  "specified  in  the  order,  and 
that,  except  as  otherwise  permitted  in  the  order  in  the  case  of 
bonds,  notes,  and  other  evidence  of  indebtedness,  such  purposes 
are  not  in  whole  or  in  part  reasonably  chargeable  to  opertiting 
expenses  or  to  income." 

The  gist  of  the  foregoing  requirement  as  to  what  the  authoriz- 
ing order  of  the  Commission  must  contain  is  that  securities  thus 
authorized  must  be  certified  by  the  Commission  as  reasonably 
required  for  one  or  more  of  the  five  purposes  above  specified; 
and  that,  except  as  otherwise  permitted  in  the  ord^r,  such  pur- 
poses are  for  capital  account  only.  In  the  words,  "except  as 
otherwise  permitted  in  the  order,'*  we  find  precise  admission  of 
an  understanding  that  the  Commission  may  "permit"  issuance 
of  corporate  securities  for  purposes  chargeable  to  operating  ex- 
penses or  to  income, — that  is  to  say,  securities  to  be  used  for 
purposes  directly  the  opposite  of  capitalization.  In  view  of  all 
this,  can  it  seriously  be  contended  that  the  statute  does  not  au- 
thorize the  Commission  to  approve  securities  issued  for  main- 
tenance of  service  and  to  make  proper  replacements  ? 

To  deny  the  right  of  the  corporation  to  issue  securities  under 
such  circumstances — ^which  would  be  the  equivalent  of  denying 
the  authority  of  the  Commission  to  approve  of  such  an  issue — 
would  inevitably  result  every  now  and  then  in  throwing  into 
bankruptcy  corporations  which  may  have  been  temporarily  un- 
fortunate in  Hieir  business  operations,  under  circumstances 
which  would  not  only  do  violence  to  both  the  judgment  and  sense 
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of  justice  oi  the  Commission^  but  which  would  operate  to  the 
disadvantage  of  both  public  and  private  interests  involved.  Ever 
since  its  institution  this  Ccmunission  has  not  failed  to  exercise 
the  authority  under  discussion,  and  almost  immediately  after  the 
decision  of  tlie  court  of  last  resort  above  referred  to,  the  Com- 
mission did  not  hesitate  to  make  an  order  approving  the  issue  of 
securities  for  operating  expenses,  and  from  that  time  down  to 
the  present  has  again  and  again  exercised  such  authority,  with- 
out challenge  from  any  source  of  its  power  in  the  premises.  This 
Commission  unanimously  and  unhesitatingly  affirms  its  convny 
tion  that  the  Public  Service  Commissions  law  authorizes  it  to 
approve  of  the  issue  of  securities  for  the  purpose  of  maintenance 
of  service  and  making  replacements,  provided  that  such  purposes 
are  expressly  and  distinctly  stated  and  certified  in  the  Commis- 
sion's ordei|[  of  approval  and  the  transacticm  is  safeguarded  by 
requirement  or  provision  for  due  and  timely  amortization  or 
other  extinguishment  of  the  charges  thus  created — as  also  its 
understanding  and  belief  that  the  court  of  appeals  has  never  ques- 
tioned or  intended  to  question  said  authority. 


ABIZOVA  CORPORATION  OOMMI68IOV. 

BE  SOUTHERN  PACIFIC  COMPANY* 

[Docket  No.  325.] 

Seeurity  issues  ^  Comniisaiim  powers  ^  EquipmetU  trust  eertifictUes. 

Equipment  trust  certificates  are  within  the  purview  of  the  Ari- 
zona statute  (Rev.  Stat.  1913»  chap.  11,  {§  2327,  2328)  providing 
.  that  a  railroad  shall  not  encumber  any  part  of  its  ^rstem  without  the 
Commission's  consent,  although  the  trustee  is  a  nonresident,  the  co-- 
tificates  are  not  to  be  issued  or  payable  in  Arizona,  and  the  trust 
agreement  and  railroad  lease  of  the  trust  rolling  stock  are  not  a  lien 
upon  any  property  permanently  located  in  Arizoiia,  where  the  equip- 
ment win  be  used  upon  an  affiliated  line  wholly  intrastate  in  character 
and  for  intrastate  traffic  on  the  lessee's  interstate  lines,  as  well  as  for 
purely  interstate  traffic. 

[March  27,  1916.] 

Application  of  the  Southern  Pacific  CJompany  for  a  ruling 
that  the  provisions  of  law  relating  to  public  service  corporations 
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ineumng  indeblednese  are  not  applicable  to  insuhmce  of  trust 
oertifioates;  denied. 

Appearances :  J.  C.  Forest  for  Sonthem  Paoifio  Oonq>an7. 

JoneSy  Chairman:  Southern  Pacific  Company,  a  Kentucky 
corporation  operating  lines  of  railroad  in  Arizona  and  other 
states,  by  its  petition  filed  March  23,  asks  for  a  ruling  or  an 
order  to  the  effect  that  its  proposed  issuance  of  trust  certificates, 
to  be  known  as  Southern  Pacific  Equipment  Trust,  Series  D,  to 
be  issued  for  the  acquisition  of  rolling  stock,  does  not  come  under 
the  provisions  of  the  Arizona  law  relating  to  the  issuance  of 
bonds  or  other  evidences  of  indebtedness. 

From  the  application  and  statements  of  counsel  for  applicant 
company  made  in  the  hearing  March  25,  it  appears  that  Southern 
Pacific  Company  proposes  to  acquire  additional  railroad  equip- 
ment costing  in  the  aggregate  approximately  $6,016,138,  and 
"to  the  end  that  such  equipment  may  be  procured,  your  petitioner 
desires  to  enter  into  an  agreement  dated  on  or  about  May  1, 
1916,  with  substantially  the  same  terms  and  conditions  as  the 
Southern  Pacifix;  Equipment  Trust  lease  of  railroad  equipment 
from  Commercial  Trust  Company  to  Southern  Pacific  Company, 
and  agreement  between  Harry  E.  Righter  and  Wm.  L.  Fry  with 
Commercial  Trust  Company  and  Southern  Pacific  Company, 
Series  C,  a  copy  of  which  said  lease  and  agreement,  series  C,  has 
been  heretofore  filed  with  your  Commission  and  approved  by 
it  in  the  matter  of  the  approval  by  your  Commission  of  said 
Southern  Pacific  Equipment  Trust,  Series  C.  The  Southern 
Pacific  Equipment  Trust  hereby  proposed  is  to  be  known  as 
series  D,  a  copy  of  the  lease  and  agreement  will  be  filed  with 
your  Commission  marked  ^exhibit  A'  and  placed  on  record  with 
your  Commission  prior  to  the  entry  of  order  herein,  if  requested 
by  your  Commission.^' 

The  equipment  q>eoified  in  the  lease  is  to  be  used  upon  the 
Unes  of  railroad  owned  or  operated  by  petitioner  as  lessee,  and 
is  also  to  be  used  upon  the  railways  of  the  Arizona  Eastern  Rail- 
way Company  and  other  companies  affiliated  with  lessee.  The 
Arizona  Eastern  Railway  Company's  lines  are  located  ^oUy 
within  the  state  of  Arizona.  The  applicant  company  has  consid- 
erable mileage  in  Arizona. 
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The  question  to  be  determined  is  whether  the  ttaiisaction  de> 
scribed  comes  within  the  purview  of  the  Public  Service  Corpora- 
tion act,  particularly  §§  2327  and  2328,  chapter  11,  Eevised 
Statutes  of  Arizona  1913,  which  requires  public  service  corpora- 
tions issuing  stocks,  bonds,  notes,  and  other  evidences  of  indebted- 
ness, payable  at  periods  of  more  than  twelve  months  after  the 
date  thereof,  to  procure  permission  from  the  Commission  and 
pay  the  fees  required  by  §  2333. 

The  reasons  advanced  by  applicant  in  support  of  its  applica- 
tion for  a  ruling  to  the  effect  that  the  Public  Service  Corporation 
act  is  not  applicable  to  the  matters  in  issue  are  that  "the  trustee 
will  be  a  nonresident  of  Arizona.  None  of  such  certificates  will 
be  authorized,  executed,  authenticated,  delivered,  or  payable  in 
the  state  of  Arizona.  None  of  the  property  securing  the  pay- 
ment of  such  certificates  will  be  situate  in  the  state  of  Arizona 
except  the  rolling  stock  passing  in  and  out  of  Arizona  in  the  ordi- 
nary course  of  interstate  commerce.  The  lease  and  trust  agree- 
ment will  not  constitute  a  lien  upon  any  property  permanently 
situated  within  the  state  of  Arizona." 

Section  2327  reads,  in  part :  "No  railroad  corporation  .  .  . 
shall  henceforth  •  .  .  mortgage  ,  .  .  or  encumber  the 
whole  or  any  part  of  its  railroad  lines,  plant,  or  system  neces- 
sary or  useful  in  the  performance  of  its  duties  to  the  public 
without  first  having  secured  from  the  Commission  an  order  au- 
thorizing it  so  to  do." 

Section  2328  reads,  in  part:  "The  power  of  public  service 
corporations  to  issue  stocks  and  stock  certificates  and  bonds,  notes, 
and  other  evidences  of  indebtedness  and  to  create  liens  on  their 
property  situated  within  this  state  is  a  special  privilege,  the 
right  of  supervision,  regulation,  restriction,  and  control  of  which 
IS,  and  shall  continue  to  be,  vested  in  the  state,  and  such  power 
shall  be  exercised  as  provided  by  law  and  under  such  rules  and 
regulations  as  the  Commission  may  prescribe." 

The  place  of  residence  of  the  trustee,  and  the  place  where  cer- 
tificates are  to  be  authorized,  executed,  authenticated,  delivered, 
or  payable  does  not  appear  to  be  at  all  material.  That  the  equip- 
ment in  question  will  be  used  on  Arizona  lines  wholly  intrastate 
in  character,  and  will  be  used  on  the  interstate  Southern  Pacific 
Company  in  conducting  intrastate  traffic,  is  con<^eded.     Any  in* 
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debtedness  incurred,  or  any  obligation  entered  into  by  the  appli- 
cant company,  for  the  payment  of  money  necessarily  involves  its 
property  situated  within  the  state  of  Arizona,  and  would  subject 
it  to  the  provisions  of  the  law  referred  to. 

Upon  the  facts  submitted,  we  must  hold  that  the  trust  certifi- 
cates proposed  to  be  issued  as  fully  described  in  the  application 
herein,  come  within  the  provisions  of  the  statute  herein  quoted  in 
part,  and  liiat  such  certificates  can  only  be  legally  issued  by 
application  to,  and  permission  of,  the  Commission. 

It  is  ordered  that  application  of  Southern  Pacific  Com- 
pany for  a  ruling  to  the  effect  that  the  provisions  of  the  Public 
Service  Corporation  act  of  Arizona  are  not  applicable  to,  and 
would  not  affect,  the  certificates  proposed  to  be  issued  by  appli- 
cant, such  certificates  being  described  in  the  opinion  herein,  be^ 
and  the  same  is  hereby,  denied. 


CAIilFORNIA  RAII/ROAD  COMMISSION. 

BE  PETALUMA  &  SANTA  ROSA  RAILWAY  COMPANT. 

[Decision  No.  3197;  Application  No.  2108.] 

Security  i89ue9  »  Powers  of  CotntniMUm  —  Free  iaams  of  atoelc  "bought 
ot  assesetnent  sale, 

1.  The  California  Commission  has  the  same  jurisdiction  over  the 
reissuance  of  stock  bought  in  by  the  utility  at  an  assessment  sale  as 
it  has  over  an  original  issue. 

Security  issttes^Sale  price '^  Reissue  of  stock  bought  at  assessment 
sale, 

2.  The  policy  of  the  California  Commission  not  to  authorize  stock 
to  be  sold  at  less  than  80  to  86  applies  to  the  reissuance  of  stock  bought 
in  at  an  assessment  sale. 

[March  26,  1916.]  • 

Application  for  authority  to  reissue  at  25  per  cent  of  its  par 
value  stock  bought  in  at  an  assessment  sale ;  denied. 
Appearances:    Edwin  T.  McMurray  for  applicant 

By  the  Commission:  This  is  an  application  on  behalf  of 
Petahima  &  Santa  Rosa  Railway  Company  for  an  order  authoriz- 
ing the  issue  by  applicant  of  165  shares  of  its  capital  stock  to 
George  P.  McNear,  in  pursuance  of  an  agreement  made  and 
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entered  into  between  applicant  and  George  P.  McNear  in  July, 
1912. 

A  public  hearing  was  held  on  Mardi  7, 1916,  in  San  Francisco, 
and  from  the  evidence  it  appears  that,  prior  to  December  24, 
1907,  all  of  applicant's  capital  stock,  consisting  of  10,000  shares 
of  common  stock  of  the  par  value  of  $100  each,  had  been  issued 
as  fully  paid  up,  although  it  had  in  no  case,  so  far  as  this  Com- 
mission could  ascertain,  brought  more  than  $40  per  share. 

In  December,  1907,  applicant  levied  an  assessment  of  $10  per 
share  upon  said  outstanding  sto<^,  and  at  the  subsequent  assess- 
ment sale  applicant  bought  in  224  shares  of  said  stock  whidi 
it  still  holds. 

Ever  since  the  construction  of  applicant's  railroad,  its  yards 
and  passenger  station  at  Petaluma  have  been  situated  upon  a  por- 
tion of  the  block  of  land  commonly  known  as  block  No.  7  of  East 
Petaluma,  which  applicant  leased  from  George  P.  McNear  at 
a  rental  of  $50  per  month  under  a  ^ten-year  lease.  On  or  about 
July  27,  1912,  the  lease  having  almost  expired,  applicant  entered 
into  an  agreement  with  George  P.  McNear  to  purchase  said  prop- 
erty for  $9,600  upon  the  condition  that  said  McNear  would  pur- 
chase from  applicant  165  shares  of  its  capital  stock  at  $25  per 
share.  The  sale  of  the  stock  was  accordingly  concluded,  and 
thereupon  applicant  paid  said  McNear  the  $4,125  received  from 
the  sale  of  said  stock  and  a  note  for  the  remaining  $5,375. 

Applicant  did  not,  however,  obtain  an  order  from  this  Com- 
mission authorizing  the  issue  of  said  165  shares  of  stock,  as  its 
officers  mistakenly  believed  that  the  Public  Utilities  act  did  not 
apply  to  the  issue,  by  a  public  utility  corporation,  of  its  stock 
which  it  had  bought  in  at  an  assessment  sale.  When  applicant 
realized  that  it  had  acted  illegally  in  attempting  to  issue  said 
stock,  it  canceled  said  certificate  and  filed  the  present  application 
with  this  Commission  for  authority  to  issue  stock  in  lieu  thereof. 

[1,  2]  There  is  no  question  in  our  minds  but  that  this  Com- 
mission has  the  same  authority  over  the  issue  of  stock  which  has 
been  bought  in  by  a  corporation  upon  an  assessment  sale  as  over 
stock  which  has  never  before  been  issued.  Moreover,  it  has  been 
the  policy  of  this  Commission  not  to  authorize  any  corporation 
to  issue  stock  at  less  than  80  per  cent  or  85  per  cent  of  its  par 
value,  and  we  feel  that  the  circumstances  of  this  case  as  pre- 
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sented  at  the  hearing  do  not  warrant  us  in  departing  from  this 
policy. 

In  authorizing  stock  to  be  issued  in  lieu  of  stock  theretofore 
unlawfully  issued,  the  Commission  follows  the  same  policy  with 
reference  to  the  amoimt  to  be  reoeived  for  the  sale  of  the  stock 
as  in  cases  where  the  Conmiission's  authority  is  sought  in  the  first 
instance. 

ORDER. 

Petaluma  &  Santa  Rosa  Railway  Company  having  applied  to 
this  Commission  for  an  order  authorizing  the  issue  at  $25  per 
share  to  Greorge  P.  McNear  of  165  shares  of  its  capital  stock 
of  the  par  value  of  $100  per  share  in  pursuance  of  a  certain  con- 
tract entered  into  between  applicant  and  said  McNear  on  July 
27,  1912,  and  a  public  hearing  having  been  held,  and  it  appear- 
ing that  said  contract  did  not  receive  the  approval  of  this  Com- 
mission, and  that  the  application  should  be  denied  for  the  rea* 
sons  siBt  forth  in  the  forgoing  opinion. 

It  is  hereby  ordered  that  this  application  be  and  the  same  if 
hereby  d^ed. 


CALIFORNIA  RAUiROAD  COMMISSION, 

JAMES  S.  NAISMITH 

V. 

BEOOKDALE  LAND  COMPANY  et  aL 
[Deciaion  No.  8149;  Case  No.  904.] 

SoMe '^  Property  of  water  company^  Approval  of  €ow%miooUm* 

The  California  Public  UtilitieB  act  prohibiting  the  sale  or  en- 
cumbrance of  the  property  of  a  utility  necessary  or  useful  in  the  per- 
formance of  its  duties,  applies  to  a  transfer  to  ot  an  encumbrance  in 
favor  of  a  political  subdivision  of  th^  state. 

[March  11,  1916.] 

Petition  by  a  householder  in  Brookdale  for  an  order  adjudg- 
ing the. transfer  of  water  rights  by  the  Brookdale  Land  Com- 
pany to  the  county  of  Santa  Cruz  null  and  void,  and  for  an  order 
prohibiting  water  companies  from  using  the  waters  of  Clear 
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Creek,  required  by  the  residents  of  Brookdale,  for  any  purpose 
except  for  supplying  water  thereto;  order  declaring  conveyance 
of  water  and  water  rights  to  the  county  of  Santa  Cruz  null  and 
void,  and,  pursuant  to  stipulation,  directing  the  water  companies 
to  use  sudi  of  said  waters  as  may  be  necessary  to  supply  Brook- 
dale  with  water  for  municipal,  business,  and  household  purposes, 
and  to  use  any  remaining  water  for  supplying  electricity  to 
Brookdale,  and  directing  that  water  not  necessary  for  water  serv- 
ice, after  having  passed  through  the  generating  plant,  be  allowed 
to  flow  down  to  the  fish  hatchery  of  the  county  of  Santa  Cruz. 
Appearances:  P.  L.  Benjamin  for  complainant;  George  T. 
Wright  for  defendant  Brookdale  Land  Company;  John  C. 
Hughes  for  defendant  Mountain  Light  &  Water  Company; 
George  W.  Smith,  district  attorney,  for  defendant  county  of 
Santa  Cruz;  Eobert  Duke  for  State  Fish  and  Game  Commis- 
sion. 

By  the  Commission:  This  is  a  complaint  brought  by  James 
S.  Naismith,  a  householder  in  the  village  of  Brookdale,  Santa 
Cruz  county,  against  Brookdale  Land  Company,  the  county  of 
Santa  Cruz,  and  Mountain  Light  &  Water  Company,  for  the 
purpose  of  having  a  certain  agreement  between  the  defendants 
Brookdale  Land  Company  and  the  county  of  Santa  Cruz  declared 
null  and  void,  and  for  a  further  order  prohibiting  the  defendants 
Brookdale  Land  Company  and  Mountain  Light  &  Water  Com- 
pany from  using  any  of  the  waters  of  the  stream  known  as  Clear 
creek  for  any  other  purposes  than  those  of  supplying  the  inhabi- 
tants and  property  owners  of  Brookdale  with  water  for  domestic 
and  other  necessary  purposes,  and  of  generating  electricity  from 
the  surplus  water  of  said  cre^  for  supplying  said  inhabitants 
and  property  owners  with  electric  light  and  power,  and  prohibit- 
ing defendant  county  of  Santa  Cruz  from  taking,  receiving,  or 
demanding  for  the  purpose  of  said  fish  hatchery  all  or  any  por- 
tion whatever  of  said  water  except  such  portion  as,  after  having 
been  properly  employed  for  the  purpose  of  generating  electricity, 
would  go  to  waste  if  not  used  by  said  county  of  Santa  Cruz  for 
the  purposes  of  said  fish  hatchery. 

A  public  hearing  was  held  in  San  Francisco  on  February  23, 
1916.     From  the  evidence  it  appears  that  defendant  Brookdale 
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Land  Company  was  incorporated  aeyeral  years  ago  for  tibe  pur- 
poses, among  others,  of  acquiring,  owning,  holding,  dealing  in, 
selling,  and  disposing  of  real  estate,  and  supplying  water  and 
electric  light  and  power  to  the  residents  and  property  owners  of 
the  village  of  Brookdale  and  its  immediate  vicinity.  Directly 
after  its  incorporation  Brookdale  Land  Company  acquired  all 
the  water  rights  upon  Clear  creek,  Santa  Cruz  county,  which 
are  the  subject  of  this  controversy,  and  also  all  the  land  compris- 
ing the  village  of  Brookdale  with  the  exception  of  a  few  lots 
which  bad  been  sold  by  its  predecessor. 

On  May  7,  1912,  said  Brookdale  Land  Company  executed  a 
deed  which  purported  to  transfer  and  convey  to  the  county  of 
Santa  Cruz  a  certain  parcel  of  land,  certain  easements  and  all 
of  the  waters  of  the  west  branch  of  Clear  creek,  for  use  by  said 
county  in  the  operation  and  maintenance  of  a  fish  hatchery.  The 
county  of  Santa  Cruz  gave  merely  nominal  consideration  for 
said  property,  and  the  deed  contains  a  provision  that  if  the  county 
of  Santa  Cruz  or  its  successors  "cease,  without  any  good  or  valid 
reason,  to  use  said  waters  for  said  purposes,  and  to  maintain  said 
hatchery  to  its  reasonable  capacity  for  hatching  trout  for  a  period 
of  one  year,  then  all  of  the  lands  or  premises,  together  with  the 
rights  of  way,  water  rights,  and  appurtenances  hereby  conveyed, 
shall  revert  to  the  party  of  the  first  part    .    .    .  *' 

This  deed  was  executed  shortly  after  the  passage  of  tjie  Public 
Utilities  act,  but  without  the  authority  of  this  Commission,  and 
as  the  grantor  was  a  water  corporation  and  ad  the  water  rights 
transferred  were  a  part  of  the  grantor's  system  'Necessary  or 
useful  in  the  performance  of  its  duties  to  Ihe  public,''  the  trans- 
fer of  the  water  rights  is  void,  although  there  is  no  question  but 
that  all  of  the  parties  acted  in  good  faith. 

The  novel  point  was  raised  by  the  defendant  county  of  Santa 
Cruz  that  that  portion  of  the  Public  Utilities  act  prohibiting  the 
sale,  lease,  assignment,  mortgage,  disposal,  or  encumbrance  of 
all  or  any  part  of  the  utility's  property  necessary  or  useful  in 
the  performance  of  its  duties  to  the  public,  without  first  obtain- 
ing an  order  from  this  Commission  authorizing  the  same,  does 
not  apply  to  a  transfer  to  or  an  encumbrance  in  favor  of  a  poli- 
tical subdivision  of  the  state  of  California.  We  have  been  unable 
to  find  anything  in  either  the  language  or  the  spirit  of  the  Public 
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Utilities  act,  however^  which  would  in  our  opinion  justify  such 
a  contention. 

Since  its  organization  -the  Brookdale  Land  Company  has  been 
disposing  of  portions  of  its  land  in  Brookdale,  and  it  has  thus 
far  sold  over  100  parcels  of  this  land  for  residence  purposes. 
Moreover,  the  evidence  shows  that  Brookdale  has  a  fairly  large 
summer  population,  one  witness  having  testified  that  its  summer 
residents  number  approximately  2,000. 

There  appears  to  be  no  doubt  but  that  the  inhabitants  of  Brook- 
dale have  been,  from  time  to  time,  subjected  to  more  or  less 
serious  shortages  of  water,  and  if  the  county  of  Santa  Cruz  or 
its  lessee,  the  State  Fish  and  Game  Commission,  had  been  in- 
clined and  able  to  enforce  the  terms  of  the  deed  above  mentioned, 
the  great  majority  of  the  residents  of  Brookdale  would  have  been 
deprived  of  water  during  the  dry  months,  as  the  evidence  shows 
that  186  out  of  the  220  consimiers  receive  water  which,  if  the 
deed  were  valid,  would  belong  to  the  county  of  Santa  Cruz,  and 
which  tiie  water  company  would  have  no  right  to  furnish  to  its 
private  consumers. 

After  supplying  the  residents  of  Brookdale  with  water,  defend- 
ant Brookdale  Land  Company  has  used  the  surplus  water  for  the 
purpose  of  operating  its  hydroelectric  plant,  which  is  situated 
considerably  below  all  of  its  consumers;  so  that  after  the  water 
has  passed  through  its  power  plant  it  has  no  further  use  for  it, 
and  the  subsequent  use  by  the  county  of  Santa  Cruz  in  its  fish 
hatchery  cannot  interf^pe  with  ihe  rights  or  services  of  any  other 
consumers. 

Toward  the  clo8e  of  tbe  hearing  and  after  considerable  dis- 
cussion the  parties  agreed  to  a  settlement  <x£  the  case,  and  they 
thereafter  filed  a  written  stipulation,  which  seems  to  us  abso- 
lutely fair  to  the  conflicting  rights  and  Interests  of  the  various 
parties.  We  shall  embody  the  terms  of  the  stipulation  so  far 
as  we  can  properly  do  so  in  the  following  order.  As  to  tiie  re- 
maining points  covered  by  the  stipulation,  the  Commission  ex- 
pressed its  opinion  at  the  hearing  that  it  would  be  necessary  fcnr 
Brookdale  Land  Company  and  Mountain  Light  &  Water  Com- 
pany to  execute  a  new  ccmveyance  to  the  county  of  Santa  Cruz. 
This  conveyance  has  been  prepared  and  a  formal  application  has 
been  filed  (application  No.  2112,  post,  786),  asking  this  Com- 
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miasion  to  authorize  the  applicants  (who  are  the  defendants  in 
this  case)  to  execute  the  same. 

There  was  some  question  raised  at  the  hearing  as  to  whether 
the  fact  that  the  deed  of  May  7,  1912,  was  executed  without  the 
authority  of  this  Commission  would  render  the  entire  deed  void 
or  render  void  only  that  portion  which  purported  to  convey  the 
grantor's  water  rights,  leaving  the  conveyance  of  the  land  un- 
affected. In  view  of  the  terms  of  the  stipulation,  however,  it 
is  not  necessary  for  us  to  decide  this  point,  and  the  following 
order  is  not  to  be  regarded  as  passing  upon  this  point  in  any  way : 

ORDER. 

A  public  hearing  having  been  held  in  the  above-entitled  case, 
and  the  matter  having  been  duly  submitted,  and  the  parties  there- 
to having  thereafter  filed  a  written  stipulation  regarding  the 
settlement  of  said  case, 

It  is  hereby  ordered  by  the  Railroad  Commission  of  the  State 
of  California  that,  as  the  alleged  conveyance  of  water  rights  by 
the  defendant  Brookdale  Land  Company  to  the  defendant  county 
of  Santa  Cruz  on  May  7,  1912,  which  conveyance  is  recorded  in 
the  office  of  the  county  recorder  of  the  county  of  Santa  Crui  in 
volume  241  of  deeds,  p.  273,  is  nuQ  and  void  in  so  far,  at  least, 
as  it  att^oipts  to  convey  all  or  any  part  of  the  waters  or  water 
rights  mentioned  in  said  oonveyance,  the  defendants  Brookdale 
Land  Company  and  Mountain  Light  k  Water  Company  are 
hereby  ordered  and  required  to  use  all  of  said  waters  and  water 
rights  that  may  be  necessary  for  the  purpose  of  supplying  the 
inhabitants  of  the  village  of  Brookdale,  Santa  Cruz  county,  and 
its  vicinity  with  water  for  municipal,  business,  and  household 
purposes,  including  the  irrigation  of  gardens ;  and 

It  is  hereby  further  ordered  that  the  defendants  Brookdale 
Land  Company  and  Mountain  Light  &  Water  Company  use 
as  much  of  the  remaining  water  subject  to  their  control  or  the 
control  of  either  of  them  as  may  be  necessary  for  the  purpose  of 
generating  electric  energy  for  supplying  said  inhabitants  of 
Brookdale  and  its  vicinity  with  electricity ;  and 

It  is  hereby  further  ordered  that  all  of  said  water  that  may  not 
be  necessary  for  said  municipal,  business,  or  household  purposes 
be  allowed,  after  having  passed  through  the  generating  plant,  to 
flow  down  to  the  fish  hatchery  of  the  county  of  Santa  Cruz. 
P.U.R.1916C.  60 
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Note. — ^Be  Mountain  light  &  Water  Go.  Decision  No.  3158,  Ap- 
plication No.  2112,  March  14,  1916,  the  water  companies,  pursuant 
to  the  stipulation  referred  to  in  decision  No.  3149,  Naismith  v.  Brook- 
dale  Land  Co.  ante,  781,  were  authorized  to  convey  to  the  county  of 
Santa  Cruz  certain  land,  easements,  and  water  rights  to  enable  the 
county  to  maintain  its  fish  hatchery  on  the  San  Lorenzo  river. 


OAIilFORNIA  RAHiROAD  COMMI88IOV. 

BE  C.  S.  S.  FORNEY. 
[Decision  No.  3215;  Application  No.  2107.] 

Certificate  of  convenience  and  necessity  —  Gaa  plant  —  When  denied. 

A  preliminary  certificate  of  convenience  Bjxd  necessity  for  the 
eonetruction  of  a  gas  plant  will  not  be  granted,  although  a  properly  or- 
ganized system  might  be  made  useful  and  profitable,  where  applicant 
has  submitted  a  highly  inflated  estimate  of  cost,  no  steps  have  been 
taken  to  secure  a  franchise,  and  applicant  has  not  shown  his  ability  to 
finance  the  project. 

[March  30,  1916.] 

Application  for  an  order  preliminary  to  the  issue  of  a  cer- 
tificate that  public  convenience  and  necessity  require  the  exercise 
of  the  rights  and  privilegee  of  a  prospective  franchise  for  the  con- 
struction of  a  gas  plant  at  Newman ;  denied. 

Appearances :    Daniel  A.  Byan  for  applicant 

Gordon,  Commissioner :  In  this  application  C.  S.  S.  Forney 
asks  for  an  order  preliminary  to  the  issue  of  a  certificate  that 
public  convenience  and  necessity  require  the  exercise  of  the  rights 
and  privil^es  of  a  franchise  vehich  he  contemplates  securing  for 
the  construction  of  a  gas  plant,  and  the  sale  and  distribution  of 
gas  in  the  tovm  of  Nevnnan,  Stanislaus  county. 

On  July  16,  1915,  a  similar  application  was  dismissed  by  this 
Commission  without  prejudice.  7  Opinions  and  Orders  of  the 
Railroad  Commission  of  California,  page  674.  Applicant  had 
failed  to  file  data  requested  by  the  Commission  bearing  upon  the 
cost  of  the  property,  an  estimate  of  the  business  available,  and 
a  plan  of  financing. 

At  the  hearing  upon  the  application  now  under  consideration, 
held  at  Newman  on  March  24th,  applicant  filed  a  report  oom- 
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piled  by  himself  and  Mr.  H.  W.  Burkhart,  an  engineer,  esti- 
mating the  "value  for  the  whole  system  when  completed'^  at 
$50,350.  This  estimate  was  based  upon  the  purchase  of  the  ex- 
isting gas  properties  in  Newman  for  $2,500  with  necessary  addi- 
tions and  betterments  of  new  materials.  At  the  hearing  it  was 
disclosed  through  the  examination  by  the  Commissioner,  that  it 
was  applicant's  intention  to  use  the  secondhand  material  now 
at  Xewman  and  to  complete  the  plant  as  far  as  possible  with  other 
secondhand  material  which  it  was  proposed  to  purchase  from  the* 
property  at  Coram,  Shasta  county.  Included  in  this  estimate 
of  $50,350  is  also  an  item  of  $14,000  deseribed  as  "intangible 
capital,  including  incorporation^  .organization,  development,  and 
other  intangible  property.'* 

Applicant  later  modified  his  submission  by  stating  that  the 
plant  could  probably  be  built  for  $36,350 ;  subsequently  admitted 
that  this  would  be  reduced  if  secondhand  material  were  used  as 
he  planned ;  and  finally  proposed  to  use  the  estimate  of  Mr.  Ham- 
mond, of  the  Commission's  engineering  department,  of  $36,278. 

Mr.  Hammond's  estimate  consists  of  an  analysis  of  Mr.  For- 
ney's figures  and  his  representation  that  much  of  the  material 
would  be  new. 

It  is  clear  that  this  applicant  submitted  a  highly  inflated  esti- 
mate, based  largely  on  new  materials,  when  he  had  in  mind  the 
use  of  secondhand  equipment  which  could  be  purchased  at  lower 
prices. 

The  applicant  has  no  franchise  nor  has  he  taken  steps  to  obtain 
one.  He  has  outlined  a  meager  plan  of  financing  his  project 
through  stock  at  par,  stating  that  he  will  borrow  the  money  to 
purchase  this  stock.  It  developed  at  the  hearing  that  he  contem- 
plated the  organization  of  a  corporation,  to  be  known  as  the 
Newman  Gas  Company. 

Although  the  applicant  oflFered  to  rely  upon  Mr.  Hammond's 
report,  it  appears  that  Mr.  Hammond  has  estimated  that  the 
venture  as  organized  and  proposed  by  Mr.  Forney  could  not 
be  successful 

It  may  be  that  a  gas  company,  properly  organized  and  hon- 
estly built  and  administered,  could  be  made  useful  and  profitable 
in  Newman. 

There  appears  in  the  present  instance,  however,  to  have  been 
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an  effort  to  bring  about  the  bonstruction  of  an  inferior  plant  of 
secondhand  material  at  an  inflated  valuation  as  the  basis  for  a 
future  stock  issue. 

It  is  better  that  the  people  of  Newman  should  wait  for  a  time 
for  a  properly  built  and  administered  gas  company  than  to  have 
the  present  company  taken  over  and  capitalized  at  an  unjus- 
tifiable figure. 

The  applicant  has  not  yet  submitted  to  this  Commission  fully 
what  he  actually  intends  to  do,  nor  has  he  shown  his  financial 
ability  to  carry  out  this  project  at  Newman, 

Accordingly,  I  recommend  the  following  form  of  order: 

ORDER. 

C.  S.  S.  Forney  having  made  application  to  this  Commission 
for  an  order  preliminary  to  the  issue  of  a  certificate  that  public 
convenience  and  necessity  will  require  the  exercise  by  him  of 
rights  and  privileges  of  a  franchise  for  the  construction  of  a  gas 
plant  and  the  sale  of  gas  in  Newman,  Stanislaus  county,  and  a 
hearing  having  been  held  and  the  Commission  being  fully  ad- 
vised in  the  premises,  for  the  reasons  set  out  in  the  foregoing 
opinion, 

It  is  hereby  ordered  that  the  same  be  and  it  is  hereby  denied. 

The  foregoing  opinion  and  order  are  hereby  approved  and 
ordered  filed  as  the  opinion  and  order  of  the  Bailroad  Commis- 
sion of  the  State  of  California. 


€OIiORADO  PUBLIC  trTIIilTrES  COMMISSIOIT. 

BE  CEIPPLB  CREEK  WATER  COMPANY. 
[Case  No.  31.] 

Valuation  ^Overhead  expenaes '^  Engineering. 

1.  While  an  allowance  of  7  per  cent  for  engineering  services  may 
not  be  excessive  in  estimating  the  reproduction  cost  of  the  properties 
of  a  water  utility,  the  percentage  should  be  applied  only  to  that  part 
of  properties  whidi  required  engineering  supervision. 

Valuation  ~»  Overhead  eocpenses-^  Contractor* »  profits. 

2.  An  allowance  of  20  per  cent  for  contractor's  profits  is  unrea* 
sonable  when  applied  to  properties  purchased  without  the  aid  of  a  con- 
tractor. 
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Vmhtaiion  —  Overhead'  expenses  —  Legal  expenses. 

3.  An  allowance  of  $17,642  for  l^gal  services  and  inTestigatian  was 
held  unreasonable  for  a  water  utility  valued  for  rate  making  at  $150,000. 

Valuatian  —  Original  cost  as  test  of  value  —  Estimates  of  engineers. 

4.  The  original  cost  of  the  properties  of  a  utility  rather  than  the 
estimates  of  engineers  is  the  test  of  the  value  for  rate  making  provided 
the  expenditures  have  been  honestly  and  prudently  made. 

Valuation  •—  Water  rights  —  Useful  in  puhlio  service, 

5.  It  will  be  assumed  in  a  rate  valuation  that  an  investment  in 
additional  water  rights  was  wisely  made,  in  the  absence  of  definite  evi- 
dence to  the  contrary,  where  it  is  fairly  inferable  that  the  purchase  was 
dictated  by  the  then  existing  demands  and  reasonable  anticipated  future 
demands. 

Valuation ~^ Property  useful  in  p%iblic  service'^ Water  rights, 

6.  It  will  be  assumed  that  the  purchase  of  a  quantity  of  water  in 
excess  of  the  carrying  capacity  of  the  utility's  pipe  lines  was  reasonably 
necessary  in  the  absence  of  evidence  that  the  full  amount  was  available 
at  all  seasons  of  the  year ;  and  where  it  appears  the  utility  uses  several 
reservoirs  exclusively  for  the  temporary  impounding  of  the  water  to 
utilize  the  irrigation  rights  acquired. 

Valuation  —  Reservoirs  of  irrigation  utility, 

7.  A  water  utility  is  not  entitled  to  an  allowance  for  the  capacity 
value  of  certain  reservoirs  in  addition  to  the  construction  cost  and  the 
full  value  of  its  water  rights  in  a  rate  valuation  upon  the  theory  that 
the  reservoirs  could  be  used  for  the  purpose  of  catching  the  flood  and 
unappropriated  waters  during  the  storage  season. 

Valuation -^ Property  not  useful^ Pipe  lines, 

8.  No  allowance  can  be  made  in  a  rate  valuation  for  an  invest- 
ment in  an  additional  pipe  line  found  to  be  unnecessary  for  public 
service. 

Depreciation  ^Annual  allowance, 

9.  An  annual  allowance  of  $2,500  for  depreciation  reserve  was  held 
to  be  sufficient  for  a  water  utility  valued  for  rate  making  at  $150,000. 

Itetum -^  Operating  expenses -^  Allowance  for  general  management 
of  umter  utility, 

10.  An  annual  allowance  of  $1,000  was  found  to  be  reasonable  for 
general  management  and  the  keeping  of  the  books  of  a  water  utility 
valued  for  rate  nuUdng  at  $150,000. 

Service'^  Water  ^Service  connections, 

11.  A  water  utility,  and  not  the  consumer,  must  furnish  the  service 
pipe  from  the  main  to  the  consimier's  premises. 

[March  25,  1916.] 

Investigation  into  rates  and  practices  of  the  Cripple  Creek 
Water  Company.  The  Commission  found  the  value  of  the  prop- 
erties useful  in  the  public  service  to  be  $150,000  and  that  the 
rates  and  certain  practices  were  unreasonable. 

P.U.B.1916C. 
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Appearances:  J.  E,  and  W.  G.  Simonson  for  respondent; 
Frank  J.  Hangs  for  intervener,  the  city  of  Cripple  Creek,  Colo- 
rada 

By  the  Commission:  On  the  20th  day  of  July,  1915,  the 
city  council  of  the  city  of  Cripple  Creek,  state  of  Colorado, 
passed  a  resolution  requesting  the  Public  Utilities  Commission 
of  the  State  of  Colorado  to  investigate  the  rates  and  charges, 
and  the  rules,  regulations,  and  practices  surrounding  the  .same, 
of  the  Cripple  Creek  Water  Company, 

On  the  13th  day  of  August,  1915,  the  Commission  issued  an 
order  instituting  an  investigation  on  the  motion  of  the  Cora- 
mission  into  each  and  every  rate  or  charge  made  by  the  Cripple 
Creek  Water  Company,  and  into  the  adequacy  of  the  service, 
and  the  reasonableness  of  the  rules,  regulations,  and  practices 
of  the  company,  and  ordered  the  said  the  Cripple  Creek  Water 
Company  to  appear  at  the  council  chamber  in  the  city  hall  in 
the  city  of  Cripple  Creek  on  the  5th  day  of  October,  1915,  at 
the  hour  of  10 :00  o'clock  a.  u.,  to  take  such  part  in  the  investi- 
gation and  hearing,  and  to  niake  such  showing  upon  its  own  be- 
half as  it  might  desire  or  its  interests  might  require. 

On  the  18th  day  of  August,  1915,  Mr.  F.  W.  Herbert,  the 
statistician  of  the  Commission,  reported  that  the  Cripple  Creek 
Water  Company  kept  no  books  at  its  Cripple  Creek  office,  and 
that  he  had  learned  that  the  said  books  were  kept  at  the  general 
office  of  the  company  at  Bay  City,  Michigan.  On  the  20th  day 
of  August,  1915,  the  C<Hnmission  issued  an  order  to  E.  H. 
Smith,  superintendent  and  manager  of  the  Cripple  Creek  Water 
Company,  at  Cripple  Creek,  ordering  the  said  E.  H.  Smith  to 
produce  within  twenty  days  from  the  date  of  said  order,  for 
inspection  and  investigation  of  this  Conmiission,  all  books,  ac- 
counts, papers,  and  records  of  the  Cripple  Creek  Water  Com- 
pany, with  surveys  and  profiles  of  reservoirs  and  water  supply, 
transmission,  and  distribution  systems,  hydrants,  and  valve  loca- 
tions, and  to  furnish  additional  data  set  forth  in  the  Conunis- 
sion's  order  of  August  20,  1915. 

On  the  18th  day  of  September,  1915,  the  Cripple  Creek 
Water  Company  filed  wiA  the  Commission  a  petition  for  an 
extension  of  thirty  days  from  and  after  October  5,  1915,  in 
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which  to  comply  with  the  order  of  the  Commission  dated  Au- 
gust 20,  1915 ;  on  the  14th  day  of  September,  1915,  this  petition 
was  denied  by  the  Commission. 

The  hearing  of  the  above  cause  convened  at  the  city  of  Cripple 
Creek  on  the  15th  day  of  October,  1915,  at  9 :00  o'clock  a.  m., 
at  which  time  and  place  Mr.  Herbert,  statistician  for  the  Com- 
mission, introduced  into  the  record  a  written  report  setting  forth 
the  property  and  plant  account  of  the  Cripple  Creek  Water 
Company;  the  balance  sheet  of  December  31,  1914,  of  said 
company;  a  statement  of  the  assets  and  liabilities  of  the  com- 
pany, as  of  December  31,  19l4;  a  simmiary  of  the  annual  re- 
port of  the  Cripple  Creek  Water  Company,  made  December  31, 
1914 ;  a  statement  of  the  revenues  and  operating  expenses  of  the 
water  company  for  a  period  of  f ourteai  years  beginning  with  the 
year  1901  and  closing  with  the  year  1914;  a  statement  of  the 
profit  and  loss  account  of  the  Cripple  Creek,  Water  Company, 
and  a  detailed  income  account  of  the  water  company  from  the 
year  1909  to  and  including  the  year  1914. 

Mr.  D.  S.  Hooker,  the  Commission's  civil  engineer,  intro- 
duced into  the  record  a  written  report  in  which  was  set  forth  in 
detail  the  cost  of  reproducing  those  properties  of  the  Cripple 
Creek  Water  Company  in  use  and  useful.  The  city  of  Cripple 
Creek  was  permitted  to  intervene  in  the  above  cause,  and  Messrs. 
W.  D.  Armstrong  and  A.  M.  McVicar,  councilmen  for  the  city 
of  Cripple  Creek,  testified  in  behalf  of  the  intervener.  Messrs. 
H.  F.  Smith,  Lawrence  Moran,  Jas.  F.  Smith,  E.  H.  Smith, 
and  C.  P.  Allen  testified  in  behalf  of  the  Cripple  Creek  Water 
Company. 

Mr.  C.  P.  Allen,  engineer  for  the  water  company,  introduced 
into  the  record  a  written  report  containing  his  opinion  of  the 
cost  of  reproducing  those  properties  of  the  Cripple  Creek  Water 
Company  in  use  and  useful.  At  the  termination  of  the  hearing 
time  was  allowed  the  Cripple  Creek  Water  Company  and  the 
city  of  Cripple  Creek  to  file  briefs  with  the  Commission. 
.  Following  is  a  condensed  summary  of  the  cost  to  reproduce 
the  property  owned  by  the  Cripple  Creek  Water  Company,  as 
contained  in  the  report  of  Mr.  Hooker,  civil  engineer  for  the  Com- 
mission : 
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CONDENSED  SUMMARY  OF  VALUATION— 
The  Cripple  Creek  Water  Company. 


Classiflcation 


Cost  New 


Scrap 
Value 


Pretent 

Value 


taod 

Reservoirs , 

Main  supply  pipe  lioe. . . . , 

Distribution  system , 

Miscellaneous  eQuipment, 
Water  rights 

Total! 


f   5.321 

27.7«7 
65.928 
185.479 
1.771 
28.000 


7,67S 
50.025 


ia6i,26& 


167.298 


$  4,972 
21.658 
67.129 
120.265 
1.771 
28.000 


1288.795 


Following  18  a  statement  of  the  overhead  charges  of  the  Cripple 
Creek  Water  Company,  as  allowed  by  Civil  Engineer  Hooker  and 
included  in  his  siunmary  of  valuation : 

STATEMENT  OF  OVERHEAD  CHARGES— 
TTie  Cripple  Creek  Water  Company. 


Classification  of  Property 


Items 


Land 

Supply  and 

Distribu- 

Mains 

tion 

2 

2 

6 

2 

2 

2 

2 

2 

1 

i 

1 

1 

10 

m 

01 

Beservolrs 


Inventory  omissions  and  contingencies 

EngineerinfT 

General  supervision 

Interest  during  construction , 

Legal 

Taxes  and  insurance 

Totals 


Following  is  a  summary  of  the  cost  of  reproduction  of  those 
properties  of  the  Cripple  Creek  Water  Company  in  use  and  use- 
ful, as  estimated  by  C.  P.  Allen,  the  water  company's  engineer: 

Distribution  system    $167»S44.27 

Supply  pipes 76,780.82 

Reservoirs    (K),555.00 

Water  rights 72,200.00 

Storage ,  35,464.00 

Real  estate « 2,280.00 

Interest  during  construction,  one  year  8%  $389,742.10    31,896.16 

Legal  services  and  investigation 17,642.00 

Total $463,152.26 

Depreciation    116,337.06 

Present  physical  value $346^15.20 

Mr.  Allen  found  the  cost  of  development  to  be: 

Engineering  service 7% 

Omtingent  expense 6% 

Contractors'  profits 20% 

Interest  during  construction,  interest  on  full  cost  pf  plant  for  one 

year  at 8% 

The  following  are  extracts  from  the  report  of  the  CommLssioD'B 

statistician,  based  upon  figures  secured  from  the  books  of  the 
P.U.R.1916C. 
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Cripple  Cre^  Water  Company  and  the  Miohigan  Pipe  Com- 
pany: 

Property  and  Plant  Account,  the  Cripple  Creek  Water  Company. 

Cripple  Creek  contract $63,783.62 

Pipe  line  extensionB  83,749.97 

Jones'a  contract    3,404.01 


Water  rights  

Real  estate—- 

Wilber  land   $1,650.90 

Texas  placer    504.36 


$150,937.60 
28,000.00 


2,155.26 


Total  property  and  plant $181,002.86 

''The  above  shows  actual  book  accounts  of  property  and  plant 
account  These  amounts  are  shown  by  schedules  furnished  in 
exhibit  A^  being  the  amounts  tak^i  from  the  bo<^  of  the  Michi- 
gan Pipe  Company,  for  material^  etc.,  furnished  in  the  construc- 
tion of  the  Cripple  Creek  Wat^  Company  and  transferred  after- 
ward to  the  records  of  the  water  company.  In  this  exhibit  A 
is  also  a  schedule  which  is  an  account  of  The  Cripple  Creek 
Water  Company  with  the  Miohigan  Pipe  Company,  amounting 
to  $16,676.14,  which  I  am  informed  by  Mr.  H.  F.  Smith  should 
be  included  in  l&e  plant  account  of  the  water  company,  as  it 
was  paid  out  of  the  eamiogs  of  the  water  company  and  is  a  part 
of  the  items  shown  in  the  balance  sheet  account  of  the  Michigan 
Pipe  Company.  As  this  does  not  appear  in  the  book  accounts  of 
the  Cripple  Creek  Water  Company,  I  am  unable  to  consider 
this  amount  in  the  property  and  plant  account.  I  have  ex- 
amined the  items  in  exhibit  A  and  find  that  these  items  are  all 
proper  charges  to  construction  account.  I  have  not  checked  these 
accounts  with  the  books  of  the  Michigan  Pipe  Company,  of 
which  this  is  a  copy,  and  the  amount  was  charged  in  a  lump  sum 
on  the  books  of  the  water  company. 

Statement  of  Revenue  and  Operating  Expenses. 


For 
Tear 

Aflseflsmeot 
RoU 

Hydrant 
Rental 

Expenaet 

1901        

t82.452.g6 
81.704.18 
24.718.87 
27.861.24 
82.889.86 
29.789.46 
26.777.64 
28.206.68 
29.771.87 
28.032.70 
28.223.98 
25.481.40 
24,817.81 
22.040.76 

f  7.220.00 
8.495.00 
8.720.00 
8.720.00 
8.720.00 
8.720.00 
4.450.00 
4.405.00 
6.675.00 
17.625.00 
8.500.00 
6,700.00 
9.600.00 
3.550.00 

$18,840.88 

12.300.04 

18.618.86 

9,815.87 

11.184.62 

10.028.18 

8,160.79 

9,883.12 

9.793.48 

6,418.48 

6.070.37 

6.797.85 

20.461.61 

16.086.02 

1902        

1903 

1904            

1905     

1006        

1907  

1908 

1909        

1910 

1911            

1912     

1913 

1914 

^ 
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^^The  above  is  memoranda  data  of  acoounts  as  taken  from  the 
record  book  of  the  Cripple  Creek  Water  Company.  It  repre- 
sents actual  entries  on  said  records  which  are  more  fully  ex- 
plained in  the  statement  of  detailed  income  account.  This  record 
covers  a  period  from  1901  only,  inasmuch  as. there  are  no  records 
previous  to  that  date.  The  items  of  hydrant  rental  are  actual 
book  records ;  adjustments  of  differences  between  the  amount  re- 
ceived and  this  account  appears  in  bills  receivable,  as  the  hydrant 
rentals  were  paid  by  city  warrants,  and  in  some  cases  entries 
were  made  when  warrants  were  received  and  in  some  cases  when 
warrants  were  paid.  These  amounts  I  am  unable  to  check  fully 
on  account  of  the  differences  in  way  of  crediting  these  amounts 
as  the  records  are  kept.  These  items  should  have  been  shown 
by  journal  entries,  instead  of  direct  ledger  charges,  and  in  some 
cases  these  warrants  were  used  by  the  Michigan  Pipe  Company 
and  H.  B.  Smith  as  collateral  for  bank  loans. 

"The  extraordinary  increase  in  expense  accounts  shown  in  the 
years  1913  and  1914  is  due  to  the  charges  of  $3,000  for  manage- 
ment by  Bay  City,  Michigan,  general  offices ;  also  the  amounts  of 
$7,546.88  charged  to  depreciation  in  1913,  and  $7,243.71  charged 
to  d^reciation  in  1914.  These  charges  were  not  made  in  pre- 
vious years.'* 
P.U.R.1916a 
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The  Cripple  Creek  Water  Company  was  incorporated  on  the 
4th  day  of  December,  1894,  with  capital  stock  of  $100,000, 
divided  into  4,000  shares  of  $25  each.  The  term  of  the  charter 
of  the  corporation  was  twenty  years,  and  the  incorporators  were 
Stephen  B.  Saleno,  Eugene  H.  Smith,  and  Henry  Diedrich.  On 
the  13th  day  of  February,  1915,  the  charter  of  the  corporation 
was  renewed,  and  the  annual  report  filed  with  the  secretary  of 
state  on  the  same  date  contains,  among  other  items,  the  following: 

Eighth :  The  property  of  the  Cripple  Creek  Water  Company 
is  in  good  condition,  both  real  and  personal.  The  deterioration 
of  the  supply  and  distributing  pipe  line  amounts  to  a  reasonable 
depreciation  for  wear  and  tear. 

The  financial  condition  of  the  company  at  the  present  time  is 
good,  there  being  no  bonded  or  other  indebtedness. 

M.  H.  Smith,  Acting  President 
Henry  B.  Smith,  Secretary. 

On  the  19th  day  of  May,  1893,  the  city  of  Cripple  Creek 
passed  an  ordinance  granting  to  one  S.  V.  Saleno,  of  Bay  City, 
Michigan,  a  representative  of  the  owners  of  the  Michigan  Pipe 
Company,  who  are  also  the  owners  of  the  Cripple  Creek  Water 
Company,  a  franchise  for  a  period  of  twenty  years,  which  was 
subtransf erred  to  the  Cripple  Creek  Water  Company.  The  fran- 
chise provided  that  the  city  of  Cripple  Creek  should  pay  to  the 
Cripple  Creek  Water  Company  an  annual  rental  of  $5,000,  pay- 
able quarterly,  for  eighty  double-discharge  fire  hydrants;  that 
all  fire  hydrants  ordered  by  the  board  of  trustees  in  excess  of 
eighty  should  be  paid  for  at  an  annual  rental  of  $60  each;  and 
that  four  drinking  fountains  should  be  erected  by  the  company 
for  public  use,  in  return  for  which  the  company  should  be  exempt 
from  municipal  taxes.  The  franchise  further  provided  that  the 
fire  hydrants  should  be  used  only  in  case  of  fire  and  for  the 
flushing  of  gutters  and  sewers,  with  a  further  proviso  that  the  city 
should  be  entitled  to  take  therefrom  free  water  for  the  sprinkling 
of  streets.  A  schedule  of  rates  was  included  in  franchise,  and 
provision  made  that  the  waterworks  should  be  completed  by  No- 
vember 1,  1893. 

It  appears  that  a  period  of  four  months  was  consumed  in  the 
construction  of  the  Cripple  Creek  Water  Company  plant,  and  that 

P.U.R.1916C. 
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the  corporation  began  actual  operation  in  the  year  1894.  The 
books  of  the  corporation  never  have  been  kept  in  the  city  of 
Cripple  Creek,  but  were  made  a  part  of  the  books  of  the  Michi- 
gan Pipe  Company  at  Bay  City,  Michigan.  It  therefore  became 
necessary  for  the  Commission  to  order  the  Cripple  Greek  Water 
Company  to  produce  its  books  for  examination  within  the  state 
of  Colorado. 

The  franchise  granted  the  water  company  by  the  city  of  Cripple 
Creek  expired  May  19,  1913.  Since  that  time  the  water  com- 
pany has  operated  in  the  city  of  Cripple  Greek  without  a  fran- 
chise, there  having  been  a  disagreement  between  the  city  and  the 
water  company  as  to  the  rates  and  charges,  and  the  rales,  regu- 
lations, and  practices  surrounding  the  same,  of  the  Cripple  Cre^ 
Water  Company ;  and  it  appears  from  the  resolution  passed  by 
the  city  council  of  Cripple  Creek  requesting  the  Conmiission  to 
investigate  into  the  rates  and  charges  of  the  water  company,  and 
the  rules,  regulations,  and  practices  surrounding  the  same,  that 
it  is  the  desire  of  the  city  to  first  have  the  Commission  detemiine 
reasonable  rates  and  charges  which  the  Cripple  Creek  Water 
Company  should  charge  the  city  of  Cripple  Creek  and  its  citizens 
before  entering  into  a  franchise  contract  with  the  water  c(mipany, 
although  it  heretofore  has  been  decided  by  the* Commission  that 
rates  and  charges,  and  rules,  regulations,  and  practices  surround- 
ing the  same,  set  forth  in  a  franchise  contract,  may  be  altered, 
modified,  and  readjusted  by  the  Commission  during  the  period 
of  said  franchise  contract. 

The  water  company,  through  its  engineer,  Mr.  Allen,  intro- 
dueed  into  the  record  an  estimate  of  the  cost  of  reproducing  its 
property  in  use  and  useful,  setting  forth  the  cost  new  and  also 
the  present  fair  value  of  the  properties.  The  fair  present  value 
of  the  properties  of  the  Cripple  Creek  Water  Company  in  use 
and  useful  has  been  estimated  by  the  witness  Allen,  under  the  re- 
production method,  to  be  $346,815.20.  This  value  exceeds  by 
$113,020  the  present  fair  value  of  the  properties  as  found  by  Uie 
Commission's  engineer.  While  the  Commission  does  not  doubt 
the  sincerity  of  the  witness  Allen,  it  finds  that  the  sum  of  $346,- 
815.20,  estimated  by  him  to  be  the  cost  of  reproducing  the  prop- 
erties of  the  water  company  in  use  and  useful,  lets  accrued  de- 
preciation, to  be  highly  excessive. 

F.U.R.19J6C. 
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[1]  In  his  estimate  of  the  reproduction  cost  of  the  properties 
of  the  water  company  in  use  and  useful,  Engineer  Allen  has 
allowed  7  per  cent  for  engineering  services,  but,  while  the  Com- 
mission realizes  that  7  per  cent  for  engineering  services  may  not 
be  excessive  in  estimating  the  reproduction  cost  of  the  properties 
of  the  company,  under  this  method  of  estimating  value,  it  must 
insist  that  the  percentage  be  applied  only  to  that  part  of  the 
properties  of  the  company  which  necessarily  requires  engineer- 
ing supervision,  and  it  finds  in  the  Allen  report  an  application 
of  the  7  per  cent  aigineering  service  to  properties  of  the  company 
in  which  no  engineering  service  is  required.  [2]  In  previous 
cases  the  Commission  has  permitted  10  per  cent  for  contractors' 
profits  under  the  reproduction  method  of  valuing  property,  but 
the  allowance  of  this  percentage  is  contingent  upon  the  fact  that 
the  same  be  applied  only  to  such  properties  as  require  a  con- 
tractor. Engineer  Allen  not  only  has  allowed  20  per  cent  for 
contractors'  profits,  but  has  applied  the  same  to  properties  pur- 
chased without  the  aid  of  a  contractor,  such  as  stores  and  sup- 
plies, meters,  etc.  [8]  He  also  has  allowed  $17,642  for  legal 
services  and  investigation,  an  amount  which  the  Commission 
holds  is  unreasonable. 

The  Witness  Allen  made  an  allowance,  ^^Interest  during  con- 
struction, 8  per  cent  of  $389,472,  or  $33,896.15."  The  allow- 
ance made  by  the  Commission's  engineer  for  interest  during 
construction  does  not  exceed  $4,000,  and  ^e  Commission  is 
of  the  opinion  that  this  allowance  is  a  liberal  one. 

It  becomes  apparent,  therefore,  that  the  report  introduced  into 
the  record  in  the  above  cause  by  Engineer  Allen  has  been  of  no 
real  value  to  the  Commission  in  arriving  at  the  present  fair  value 
of  the  property  of  the  Cripple  Creek  Water  Company. 

Report  of  the  Commissions  Engineer. 

The  Commission's  engineer,  in  arriving  at  the  present  fair 
value  of  the  properties  of  the  Cripple  Creek  Water  Company  in 
use  and  useful,  adopted  the  reproduction  method  and  found  the 
cost  of  r^roducing  the  properties  new;  also  the  present  fair 
value  of  the  properties  by  deducting  accrued  depreciation.  In 
arriving  at  the  present  fair  value  of  the  properties,  Mr.  Hook» 
has  allowed  $28,000  for  water  rights,  which  sum  appears  actually 
P.U.R.1916C. 
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to  have  been  expended  by  the  company..  All  other  allowances 
made  by  the  Commission's  engineer  were  in  accordance  with  the 
method  of  finding  the  cost  of  the  reprodudion  of  the  properties, 
including  current  prices  for  material  and  labor. 

The  Commission  is  of  the  opinion  that,  while  the  reproduction 
method  of  valuing  property  is  an  important  factor  in  valua- 
tions by  state  regulatory  bodies,  the  Commission  as  a  general 
rule  is  unable  to  follow  or  adopt  the  reproduction  theory  in  the 
strictest  sense  of  its  meaning.  While  it  is  true  that  an  engineer, 
in  arriving  at  the  present  fair  value  of  a  public  utility  property 
by  the  method  of  reproducing  the  property  new  as  of  the  date 
of  the  valuation,  arrives  at  the  present  fair  value  of  the  property 
by  deducting  accrued  depreciation,  yet  this  theory  cannot  be 
followed  to  the  extent  that  prices  of  material  and  the  cost  of 
labor  should  be  taken  as  of  the  date  of  the  valuation,  but,  in  all 
fairness,  should  be  averaged  for  a  period  of  years, — ^the  reason 
for  this  conclusion  being  quite  apparent. 

The  Commission's  engineer  finds  that  the  present  fair  value 
of  the  properties  of  the  Cripple  Creek  Water  Company  in  use 
and  useful  is  $288,795. 

Original  Cost. 

[4]  Pursuant  to  an  order  of  the  Commission,  the  Cripple 
Creek  Water  Company  produced  its  books  for  inspection  by  the 
Commission's  statistician,  and  from  an  examination  of  the  report 
of  Mr.  Herbert,  the  Commission  has  been  able  to  find  the  original 
cost  of  the  properties  of  the  Cripple  Creek  Water  Company.  It 
certainly  is  true  that  actual  and  reproduction  cost  may  well  be 
taken  as  checks  upon  each  other.  This  Commission  is  aware 
that,  in  a  large  majority  of  the  cases  presented  to  it,  actual  or 
original  cost  cannot  be  ascertained  with  any  degree  of  certainty. 
The  reasons  for  this  conclusion  are  so  evident  as  to  need  no  elab- 
oration. By  original  cost,  in  the  case  of  physical  properties,  is 
meant  the  actual  cost  new  of  properties  in  use,  while  in  arriving 
at  the  reproduction  cost  the  Commission  endeavors  to  ascertain 
the  present  day  cost  of  replacing' existing  property.  In  both 
oases,  depreciation,  or  the  estimated  decline  in  units  of  service 
from  wear,  obsolescence,  inadequacy,  or  any  other  causes,  is 
equally  to  be  considered,  and  estimates  necessarily  must  be  used 
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in  both  lines  of  investigation.  In  this  case  the  ^Clominission  has 
been  able  to  ascertain  the  actual  cost  of  the  properties  of  the 
water  oompanj,  this  being  shown  in  its  books  and  other  records. 

In  the  cases  heretofore  presented  to  this  Commission  it  has 
been  impossible  to  ascertain  the  true  original  cost  to  date,  or  the 
cost  of  the  existing  property,  as  few  accounts  would  bear  the 
test  of  a  careful  examination  for  the  purpose  of  arriving  at 
original  cost  Frequently  there  has  been  confusion  between  the 
cost  of  renewals  and  repairs  and  maintenance,  and  usually  many 
of  the  older  records  were  out  of  existence.  This  case  pres^its 
one  of  the  rare  instances  in  which  the  C!ominission  has  been  able 
to  ascertain  the  actual  cost  of  the  properties  of  the  utility  in 
use  and  useful.  In  this  case  it  has  been  possible  to  ascertain 
clearly  the  detailed  cost  of  these  properties,  and  by  applying 
the  rule  that  where  original  cost  may  be  obtained  accurately  the 
question  of  whether  or  not  the  investment  was  made  honestly, 
wisely,  and  prudently  must  be  considered  also,  the  C!ommission 
has  arrived  at  the  conclusion  that  the  important  test  in  this  case 
is  the  original  cost  to  date  of  the  properties  of  the  Cripple  Creek 
Water  Company,  provided  the  same  was  honestly,  wisely,  and 
prudently  made,  and  that  the  valuations  made  by  the  engineers 
of  the  water  company  and  the  Commission  should  receive  small 
consideration  at  its  hands. 

From  an  examination  of  the  report  of  the  Commission's  statis- 
tician, and  from  the  undisputed  evidence  in  the  record,  as  well 
as  from  the  admissions  in  the  brief  of  counsel  for  the  Cripple 
Creek  Water  Company,  it  is  found  that  the  original  cost 
new  to  date  of  the  properties  of  the  water  company  is  $197,- 
768.99 ;  provided,  that  the  Commission  should  add  to  this  amount 
the  sum  of  $4,700  to  include  the  salaries  of  H.  F;  Smith,  Henry 
Diedrich,  and  S.  V.  Saleno  for  services  during  the  ccmstruction 
of  the  system.  At  the  time  of  the  construction  of  the  properties 
of  the  Cripple  Creek  Water  Company  these  men  were  employed 
by  the  Michigan  Pipe  Company,  and  were  sent  to  Colorado  by 
that  company  to  supervise  the  construction  of  the  work  in  this 
state.  To  this  amount  should  be  added  also  certain  overhead 
charges  not  included  in  the  books  of  the  company.  Thereupon, 
by  adopting  the  method  of  depreciation,  as  used  by  the  Commis- 
sion's engineer,  by  making  allowance  for  working  capital,  in 

P.U.R,1916C. 


Digitized  by 


Google 


B£  CRIPPLE  CRBEK  WATER  CX).  801 

aocordanee  with  the  methods  heretofore  adopted  by  this  Commis- 
sion, and  by  considering  the  properties  of  the  Cripple  Creek 
Water  Company  as  a  going  concern,  the  Commission  arrives  at 
the  present  fair  values  of  the  properties  of  the  Cripple  Creek 
Water  company. 

Water  Rights. 

[5]  It  appears  iiom  the  evidence  in  this  case  that  Henry  B, 
Smith,  on  the  13th  day  of  February,  1893,  purchased  priorities 
lHo.  7,  67,  151,  and  298,  water  district  Na  12,  in  Fremont 
county,  Colorado,  totaling  1.33  cubic  feet  of  water  per  second  of 
time,  from  the  Fremont  Ditch,  Pipe  Line,'&  Water  Company, 
and  subsequently  conveyed  the  same  to  the  Cripple  Creek  Water 
Company.  These  appear  to  be  the  only  water  rights  owned  by 
the  Cripple  Creek  Water  Company  up  until  the  year  1901,  al- 
though the  company  was  ddivering  water  to  the  municipality 
of  Cripple  Creek  and  its  citizens  for  a  period  of  eight  years  prior 
to  this  date. 

Subsequently  the  water  company  purchased  four  separate 
priorities  to  the  use  of  water  taken  from  Beaver  creek,  totaling 
5.89  cubic  feet  per  second  of  time.  The  amount  paid  for  these 
rights,  as  shown  by  the  record,  was  $28,000. 

Although  no  evidence  was  introduced  as  to  the  necessity  for 
acquiring  the  additional  water  rights  in  the  year  1901,  it  is  fairly 
inferable  from  the  record  that  these  purchases  were  dictated  by 
the  then  existing  demands  upon  the  company  and  the  reasonable 
anticipated  demands  of  the  future,  and  upon  this  basis  it  may  be 
assumed,  in  the  absence  of  definite  contravening  testimony,  that 
the  investment  in  question  was  not  unwisely  made. 

Some  opinion  evidence  was  presented  with  respect  to  the  so- 
called  "market  value"  of  these  water  rights  by  reference  to  values 
which  the  rights  might  possess  if  it  were  possible  to  transfer 
diversion  points  thereof  and  supply  a  distant  c<Hnmunity  with 
this  water  supply,  but  it  is  the  opinion  of  liiis  Commission  that 
the  evidence  in  that  respect  is  not  sufficiently  definite  in  character 
to  warrant  fixing  the  said  value  at  other  than  tile  actual  cost  of 
suoh  supply. 

Upon  the  presumption  that  the  purchase  was  not  unwisely 
made,  the  Commission  reaches  the  common-sense  inference  that 
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the  actual  value  was  the  amount  of  the  purchase  price  in  this 
case. 

The  Commission  has  given  careful  consideration  to  the  ques- 
tion of  whether  the  basic  title  to  the  water  rights  in  question  is 
vested  in  the  company,  or  in  the  consumers  of  water,  as  a  body, 
supplied  by  the  company's  system.  On  the  one  hand  it  is  argued, 
on  the  authority  of  Farmers'  High  Line  Canal  &  Reservoir  Co. 
V.  Southworth,  13  Colo.  Ill,  4  L.R.A.  767,  21  Pac.  1028,  and 
Wheeler  v.  Northern  Colorado  Irrig.  Co.  10  Colo.  582,  3  Am. 
St.  Rep.  603,  17  Pac.  487,  that  the  basic  right  is  in  the  water 
consumer,  not  in  the  carrier,  and  that  the  carrier's  relationship 
to  the  consumer  is  that  of  agent,  and  permitting  the  consumer's 
appropriation  to  become  vested  in  him.  On  the  other  hand, 
upon  the  basis  of  the  decision  in  the  San  Joaquin  &  K.  River 
Canal  &  Irrig.  Co.  v.  Stanislaus  County,  233  U.  S.  454,  58  L. 
ed.  1041,  34  Sup.  Ct.  Rep.  652,  and  analogous  cases,  it  is  urged 
that  the  title  is  vested  in  the  company,  and  that  the  consumer 
bears  the  relationship  to  the  carrier  of  mere  lioraisee,  and  that 
this  evidently  is  the  situation,  where,  as  in  the  pending  case,  the 
water  right  in  question  was  bought  outright  from  the  original 
appropriator  by  the  carrier  company. 

The  Commission  finds  it  unnecessary  to  determine  this  inter- 
esting and  important  question.  Should  the  first  stated  view  be 
determined  to  be  correct,  it  obviously  is  true  that  before  the  cai^ 
rier  company  in  the  present  case  was  in  position  to  perform  its 
agency  duties  it  was  necessary  for  it  to  expend  money  in  the 
acquirement  of  rights  already  vested  to  the  use  of  the  waters  of 
Beaver  creek,  and,  in  the  absence  of  a  definite  showing  that  the 
quantity  acquired  was  excessive  in  amount  or  in  price  paid,  it 
must  be  assumed,  in  arriving  at  the  fair  valuation  of  the  com- 
pany's property,  that  the  company  is  entitled  to  include  therein 
the  purchase  price  of  the  water  rights  acquired.  Under  the 
second  view — that  an  unlimited  fee  title  to  the  water  right  ac- 
quired is  vested  in  the  company — ^it  is  clearly  the  duty  of  the 
company  to  present  definite  evidence  with  respect  to  the  market 
value  of  such  rights.     This  it  has  not  done^ 

[6]  It  was  urged  in  the  hearing  that  the  quantity  of  watar 
purchased  by  the  company  was  excessive  in  amount  for  the 
asserted  reason  that  the  pipe  lines  owned  by  tiie  company,  and 
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which  afford  the  one  means  of  transporting  the  water  in  question 
to  the  city,  have  a  combined  carrying-  capacity  of  2,5  <aibic  feet 
per  second  of  time,  and  that  therefore  no  reason  existed  for  the 
company  acquiring  7.22  cubic  feet  of  water  per  second. 

With 'respect  to  this  contention,  no  definite  testimony  was 
adduced  as  to  the  seasonal  low  conditions  of  Beaver  creek,  nor 
with  respect  to  the  rights  of  prior  appropriators,  if  any,  on 
Beaver  creek.  That  is  to  say,  there  is  no  evidence  presented  as 
.  to  whether  or  not  these  7.22  cubic  feet  of  decreed  water  is  avail- 
able at  all  seasons  of  the  year.  Under  these  circumstances  the 
Commission  feds  that  it  must  assume  that  there  was  a  reasonable 
necessity  for  the  company  to  acquire  an  amount  of  water  in  ex- 
cess of  the  discharge  capacity  of  the  company's  pipe  lines.  This 
assumption  is  applicable  particularly  in  view  of  the  fact  that  the 
company  owns  two  certain  reservoirs,  which  apparently  are  used 
exclusively  for  the  temporary  impounding  of  the  water  to  which 
the  company,  or  the  consumers,  are  entitled  by  virtue  of  the 
direct  appropriation  rights. 

The  testimony  in  this  case,  therefore,  leads  reasonably  to  the 
conclusion  that  said  reservoirs  were  acquired  for  the  purpose  of 
more  efficient  utilization  of  the  direct  diversion  rights  purchased 
by  the  company,  to  the  end  that  the  water  supply  obtained  might 
be  equalized  and  rendered  certain  throughout  the  year. 

[7]  In  addition  to  the  construction  cost  of  said  reservoirs,  the 
company,  if  its  contention  is  understood,  has  laid  claim  to  their 
capacity  value,  apparently  upon  the  theory  that  if  said  reser- 
voirs were  not  used  for  the  purpose  of  temporarily  impounding 
and  more  efficiently  using  the  irrigation  rights  acquired,  they 
could  be  used  for  the  purpose  of  catching  the  flood  and  unappro- 
priated waters  of  Beaver  creek  during  the  storage  season. 

In  the  absence  of  any  showing  as  to  the  existence  of  any  un- 
appropriated flood  waters  of  Beaver  creek,  the  Commission  can- 
not allow  this  claim,  nor  does  the  Commission  feel  that  a 
theoretical  availability  in  use  of  these  reservoirs  for  a  different 
purpose  than  that  for  which  they  are  now  utilized  is  properly  for 
the  consideration  of  the  Commission  in  determining  this  case. 

It  is  conceded  that  these  reservoirs  are  valuable  adjuncts  in 
the  utilization  of  the  direct  flow  rights  acquired,  but  the  Com- 
mission considers  that  the  company,  in  being  allowed  the  full 
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value  of  such  rights  and  the  expense  of  construction  for  such 
reservoirs,  has  received  all  it  is  legally  entitled  to  receive  with 
respect  to  its  water  rights. 

Pipe  Lines. 

[8]  In  the  year  1901  the  Cripple  Creek  Water  Company  pur- 
chased a  quantity  of  used  pipe  line  material  and  constructed  a 
9-inch  pipe  line  running  parallel  to  the  then  existing  8-inch  pipe 
line  from  its  mountain  reservoirs  to  a  reservoir  known  as  the  , 
"city  reservoir,"  located  at  Cripple  Creek,  which  is  of  sufficient 
capacity  to  provide  adequate  fire  protection  and  continuity  of 
service. 

The  record  has  been  searcjied  in  vain  to  find  a  reason  for  the 
construction  of  this  additional  pipe  line.  In  1901  the  city  of 
Cripple  Creek  was  not  growing;  in  fact,  the  population  had  be- 
gun to  diminish.  The  Commissioner's  engineer  testified  that 
1,790,000  gallons  of  water  can  be  delivered  daily  to  the  city  of 
Cripple  Creek  by  the  use  of  the  two  wooden  pipe  lines  now  con- 
structed, and  that  the  daily  consuipption  at  Cripple  Creek  to-dav 
is  650,000  gallons  of  water,  therefore,  the  Commission  is  im- 
pelled to  the  conclusion  that  the  investment  made  by  the  com- 
pany for  the  additional  pipe  line  in  the  year  1901  was  not  wisely 
and  prudently  made,  and  that  the  same  cannot  be  considered  by 
this  Commission,  in  a  rate-making  case,  as  property  in  use  and 
useful  to-day.  Hence  the  Commission  has  deducted  from  the 
present  value  of  the  properties  of  the  Cripple  Creek  Water  Com- 
pany the  present  value  of  the  additional  pipe  line,  and  finds  the 
present  fair  value  of  the  properties  of  the  Cripple  Creek  Water 
Company  in  use  and  useful  to  be  $150,000  for  rate-making  pur- 
poses. 

Operating  Expenses  and  Revenues, 

[9]  It  appears  from  one  of  the  exhibits  introduced  into  the 
evidence  by  the  Commission's  statistician  that  the  water  company 
has  earned  in  excess  of  $350,000  in  fourteen  years'  operati<»i, 
exclusive  of  the  aggregate  operating  expenses  and  the  deprecia- 
tion reserve  of  $14,000  laid  aside  by  the  company  in  the  years 
1913  and  1914.  It  likewise  appears  from  the  report  of  the 
Commission's  statistician  that  the  company  has  current  assets  of 
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$62^808.94.  No  diffioolty  was  e:q)^enoed  in  ascertaining  the 
fact  that  a  large  part  of  ihe  company's  investment  was  made  from 
earnings^  and  that  this  oompany  has  been  one  of  the  most  pros- 
perous and  best  paying  public  utilities  doing  business  witiiin 
this  state. 

The  operating  eocpenses  of  the  Oripple  Greek  Water  Oom- 
pany,  exclusive  of  depreciation^  taxes^  and  Bay  Oity  manage- 
ment;  for  the  year  1914^  were  $6^129.96.  The  taxes  paid  by  this 
company  in  tiae  year  1914  upon  its  prop^iies  (a  part  of  same 
not  being  in  use  and  useful  in  the  furnishing  of  water  to  the 
citizens  and  municipality  of  Cripple  Creek)  were  $6,764.10. 
Allowing  $1,000  for  the  managem^it  of  the  company  at  Bay 
City,  Michigan,  and  an  annual  depreciation  reserve  of  $2,500, 
the  total  operating  expenses  of  the  ccnnpany  are  found  to  be 
$16,394.06.  It  is  true  that  the  water  company  set  aside  on  its 
books  for  the  years  1913  and  1914,  respectively,  a  depreciation 
reserve  of  $7,546.88  and  $7,243.71,  plus  the  sum  of  $3,000  as 
an  anniial  operating  expense  for  management  and  to  cover  the 
salary  of  a  clerk  at  Bay  City,  Michigan.  The  Commission  is 
of  the  opinion  that  $2,500  is  the  prefer  amount  to  be  set  aside 
annually  for  the  Cripple  Credc  Water  Company  as  a  deprecia- 
tion reserve,  [10]  and  that  an  annual  charge  oi  $1,000  is  liberal 
for  general  management  and  the  keeping  of  the  books  of  the  com- 
pany, which  hereafter  shall  be  kept  at  the  city  of  Cripple  Creek 
and  reports  made  therefrom  to  the  Commissicm  in  accordance 
with  its  rules  and  regulations. 

It  appears  from  the  records  of  the  company  that  for  the  years 
1912,  1913,  and  1914  the  revenues  of  the  water  company,  ex- 
clusive of  hydrant  rental,  were  $72,389*97,  or  an  average  of 
$24,118.32  annually.  The  books  of  tiie  company  have  been  kept 
in  so  negligent  a  manner  as  to  give  the  Commission  no  better 
basis  upon  which  to  arrive  at  the  annual  revenues,  exclusive  of 
hydrant  rentals.  The  municipality  of  Cripple  Creek  has  paid 
to  the  company  an  annual  hydrant  rental  of  $8,600,  or  an  average 
of  about  $61.50  per  hydrant,  there  having  been  140  fire  hydrants 
in  use.  The  municipality,  through  its  city  council,  has  discon- 
tinued the  use  of  40  of  these  hydrants,  and  the  Commission  must 
therefore  attempt  to  estimate  the  fire-hydrant  revenues  of  the 
water  company  for  the  future.  Asduming  that  the  city  of  Crip- 
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pie  Creek  will  use  not  less  than  100  fire  hydrants  for  fire  pur- 
poses and  street  sprinkling,  and  assuming  the  annual  rental  of 
each  fire  hydrant  to  be  $52.50,  the  annual  fire  hydrant  rental 
revenue  should  be  $5,260,  making  the  total  annual  revenues  of 
the  company  $29,363.32.  It  is  true  that  the  water  company  will 
lose  some  saloon  revenue,  due  to  the  state  prohibition  law,  effec- 
tive January  1,  1916,  but  it  may  be  fair  to  assume  that  other 
business  ventures  will  take  the  place  of  the  saloons  in  the  city 
of  Cripple  Creek,  as  elsewhere.  Also  this  Commission  has  no 
recourse  but  to  state  the  fact  that  the  empbyeee  of  the  water 
company  have  been  negligent  in  the  collection  of  revenues^  and 
that  it  is  unable  to  understand,  or  to  condone,  the  lax  business 
methods  of  this  company,  as  the  Commission  has  many  times 
stated  that  it  cannot  and  will  not  tolerate  wasteful  management 
of  public  utilities  within  the  state  of  Colorado,  when  called  upon 
to  adjust  and  fix  fair  rates  for  adequate  service. 

[11]  It  is  the  practice  of  this  company  to  compel  the  consumer 
to  lay  and  pay  for  the  service  pipe  from  the  company's  main  to 
the  curb  of  the  consumer's  property.  The  Commission  cannot 
concede  the  justice  of  this  rule,  and  finds  it  to  be  unreasonable 
and  illegal.  The  utility,  and  not  the  consumer,  has  the  right  to 
occupy  the  streets,  and  all  pipes  laid  in  the  streets  should  be  the 
property  of  the  utility,  and  the  expense  of  placing  them  should 
be  borne  by  the  utility,  as  it  is  the  business  of  the  water  company 
to  deliver  its  product  to  the  premises  of  the  consumer.  It  is  and 
shall  be  the  opinion  and  position  of  this  Commission  that  no 
water  utility  in  the  state  of  Colorado  shall  require,  by  its  rules 
and  regulations  or  otherwise,  any  water  consumer  to  lay  and  pay 
for  a  service  connection  from  the  company's  main  to  the  con- 
sumer's premises.  It  is  as  much  the  duty  of  the  water  company 
to  supply  a  service  connection  to  the  property  line  as  it  is  the 
duty  of  the  company  to  supply  a  meter  to  the  consumer  when  the 
service  is  metered.  The  consumer  has  no  right  to  dig  up  the 
streets  and  lay  service  pipes,  this  right  belonging  to  the  water 
company  alone ;  the  justice  of  this  being  shown  in  the  fact  that, 
after  being  laid,  the  pipes  are  under  the  complete  control  of  the 
water  company.  The  position  of  the  Commission  in  this  instance 
is  sustained  by  the  following  authorities :  Glendale  v.  Title 
Guarantee  &  T.  Co.  2  CaL  R.  C.  R.  989 ;  Janesville  v.  Janesville 
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Water  Co.  7  Wis.  R.  C.  R.  628;  Re  Water,  Gas,  Electric  & 
Teleph.  Utilities  Requiring  Deposits,  7  Cal.  R.  0.  R.  830,  P.U.R. 
1915E,  741 ;  Hatch  v.  Consumers'  Co.  17  Idaho,  204,  40  L.R.A. 
(KS.)  263,  104  Pac.  670;  Consumers'  Co.  v.  Hatch,  224  U.  S. 
148,  56  L.  ed.  703,  32  Sup.  Ct.  Rep.  465. 

The  Commission  further  finds  that  the  rates  and  charges  and 
the  rule  pertaining  to  service  connections  of  the  Orippl^  Creek 
Water  Company  are  unreasonable. 

ORDER. 

It  is  therefore  ordered  that  the  Cripple  Creek  Water  Com- 
pany shall,  within  thirty  days  froni  the  date  of  this  order,  file 
with  this  Commission  a  schedule  of  reasonable  rates  and  charges, 
which  schedule  shall  ireduce  not  less  than  10  per  cent  each  and 
every  rate  and  charge  said  the  Cripple  Creek  Water  Company 
now  has  <^  makes;  said  schedule  to  be  subject  to  the  approval 
of  this  Commission  and  to  become  effective  for  the  service  ren- 
dered  during  the  month  of  April,  1916,  and  to  remain  in  effect 
thereafter. 

It  is  further  ordered  that  the  Cripple  Creek  Water  Company 
shall  charge  the  municipality  of  Cripple  Creek  for  fire  hydrant 
rental,  which  shall  include  the  use  of  the  fire  hydrants  for  street 
sprinkling  purposes  and  flushing  of  sewers  and  gutters,  not  to 
exceed  $52.50  per  hydrant  per  annum  with  a  minimum  use  of 
100  fire  hydrants  by  the  municipality  of  Cripple  Creek,  and  an 
amiual  charge  of  $45  per  hydrant  in  excess  of  100  hydrants  used 
by  the  city ;  said  hydrant  rates  to  become  effective  for  the  service 
rendered  during  the  month  of  March,  1916,  and  to  remain  in 
effect  thereafter. 

It  is  further  ordered  that  the  rule  of  the  Cripple  Creek  Water 
Company  requiring  the  consumer  to  lay  and  pay  for  a  service 
connection  from  the  main  of  the  water  company  to  the  property 
of  the  consumer  having  been  found  to  be  unreasonable,  the  fol- 
lowing reasonable  rule  be  substituted  for  this  unreasonable  rule, 
viz, :  "The  company,  at  its  own  expense,  shall  install  all  service 
connections.^' 

The  Public  Utilities  Conmiission  of  the  State  of  Colorado, 

S.  S.  Kendall,  Q^o:  T.  Bradley,  and  M,  H.  Aylesworth,  Conunis- 

sioners. 
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H/IilNOIS  PUBLIC  UTILITIES  GOMMISSIOIT. 

BE  WESTERN  UNITED  GAS  COMPANY. 

[No.  3268.J 

Paynpent  —  Ouarantif  —  Money  deposited  in  prepayment  gas  meters. 

1.  It  is  unreasonable  to  require  a  consumer  using  gas  through  a 
prepayment  meter  to  guarantee  the  safety  of  money  deposited,  or  to  in- 
demnify the  company  against  loss  oot  shown  to  have  been  occasioned 
by  his  negligence  or  wrongdoing. 

Service -~  Gas  ^  Prepayment  meters --^  Location. 

2.  A  rule  requiring  prepayment  gas  meters  to  be  located  in  places 
that  are  as  inaccessible  as  possible  to  persons  having  no  right  up<m  the 
premises  is  unreasonable  and  unnecessary. 

Payment '•^  Deposit '•^  Prepayment  meter  customer. 

3.  A  rule  requiring  a  cash  deposit  of  $5  from  prepayment  meter 
customers  is  unreasonable,  as  it  defeats  the  purpose  of  iwstalling  pre- 
payment meters;  namely,  to  enable  persons  of  small  means  to  buy  gas 
without  too  great  an  exp^diture  at  one  time. 

[April  7,  1916.] 

Application  for  approval  of  prepayment  gas-meter  regula- 
tion; denied. 

By  the  Commission:  The  Western  United  Gas  &  Electric 
Company  is  engaged  in  the  gas  business  in  a  number  of  coun- 
ties in  the  northern  part  of  the  state.  Because  of  losses  occa- 
sioned by  thefts  of  money  from  prepayment  meters,  it  asks  the 
approval  of  the  Commission  for  the  following  prepayment  meter 
regulations : 

1.  All  customers  using  gas  through  prepayment  meters  shall 
guarantee  and  be  responsible  to  the  gas  company  for  payment 
for  all  gas  consumed  through  the  meter,  and  any  deficiency  in 
the  money  taken  from  the  money  box  shall  be  made  good  by  the 
customer,  whether  this  deficiency  shall  occur  through  the  acts 
or  omissions  of  the  customer,  or  through  acts  of  any  other  per- 
son or  persons. 

2.  Prepayment  meters  shall  be  located  on  the  premises  of  cus- 
tomers in  places  that  are  as  inaccessible  as  possible  to  persons 
having  no  right  upon  the  premises. 

3.  The  company  shall  have  the  right  to  require  a  meter  de- 
posit of  $5  from  each  customer  requiring  a  prepayment  meter, 
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on  the  same  tenns  that  the  company  makes  for  all  meter  deposits, 
and  the  company  shall  allow  interest  on  same  at  the  rate  of  5 
per  cent  per  annum. 

A  hearing  was  had  aad  evidence  was  offered  to  show  the  extent 
of  the  losses  occasioned  by  such  thefts.  In  the  course  of  the 
hearing,  some  modification  of  the  rules  was  proposedi  by  adding 
to  rule  2  the  words,  "or  at  such  other  practicable  place  as  the 
customer  may  determine;'^  and  by  the  adoption  of  two  addi- 
tional rules,  as  follows: 

"The  use  of  prepayment  meters  shall  be  optional  with  cus- 
tomers." ^'Whenever  feasible,  the  collector  shall  open  the  money 
box  in  the  presence  of  the  consumer." 

These  modifications,  of  themselves,  are  unobjectionable^ 

[1]  The  application  of  die  petitioner,  and  the  evidence  in  sup- 
port thereof,  have  been  duly  considered  by  the  Commission^  but 
the  Commission  does  not  consider  it  reasonable  to  require  the 
customer  to  guarantee  the  safety  of  money  deposited  in  the  com- 
pany's meter,  or  to  require  the  customer  to  indemnify  the  com- 
pany against  losses  not  shown  to  be  ooeasioned  by  the  negligence 
or  wrongdoing  of  the  customer. 

[2]  The  location  of  prepayment  meters  must  be  determined 
upon  consideration  of  varying  conditions  in  different  cases.  The 
second  rule  contained  in  the  petition  does  not  seem  to  be  neces- 
sary or  reasonable. 

[3]  It  is  obvious  that  the  principal  purpose  of  prepayment 
meters  is  to  enable  persons  of  small  means  to  buy  gas  without 
too  great  an  expenditure  at  one  time.  To  require  them,  as  pro- 
vided in  rule  5,  not  only  to  pay  in  advance,  but  also  to  make  a 
deposit  of  $5,  would  defeat  the  entire  purpose  of  installing  pre- 
payment meters. 

The  Commission  being  of  the  opinion  that  the  regulations 
proposed  in  tiie  application  filed  herein  are  not  reasonable,  it  is 
therefore  ordered  tiiat  the  application  for  ^  approval  of  said 

regulations  be  denied. 
P.UJL191S0. 


Digitized  by 


Google 


810  KANSAS  SUPRBMB  COURT. 


KANSAS  SUPREME  COURT. 

STATE  EX  EEL.  CASTER  et  aL 

v. 

PLANNELLY,  DISTRICT  JUDGE,  ct  al. 

[No.  20824.] 

STATE  OF  KANSAS 

V, 

INDEPENDENCE  GAS  COMPANY  et  aL    ' 

[No.  20360.1 
(0«  Kan.  yit,  162  P«o.  28.) 

Cruris  — JurtodloNon  —  JHebllc  VHlitiea  CommiMion. 

1.  Hie  district  court  of  Montgomery  coun^,  in  an  action  tliert 
pending,  appointed  receivers  to  take  charge  of  and  operate  the  property 
of  a  public  utility,  and  afterward,  on  the  application  of  the  receivers, 
made  the  Public  Utilities  Commission  party  defendant  in  that  action. 
A  petition  against  the  Commission  was  then  filed  in  the  action  by  the 
receivers,  and  summons  was  issued  out  of  the  court  and  served  on  the 
Commission  in  Shawnee  counly.  In  this  petition  the  receivers  asked 
that  the  Commission  be  enjoined  from  enforcing  certain  orders  made 
by  it  at  Topeka,  in  Shawnee  county.  Held,  that  the  district  court  did 
not  thereby  obtain  jurisdiction  of  the  Commission,  and  could  not  make 
any  lawful  order,  or  render  any  valid  judgment  against  the  Commission. 

€)owunis9ion  —  Jurisdiction  —  Receivers, 

2.  Receivers,  properly  appointed  by  a  court  of  competent  jurisdic- 
tion, in  possession  of  and  operating  a  public  utility  in  this  state,  are  un- 
der the  control  of  the  Public  Utilities  Commission  in  the  same  manner 
and  to  the  same  extent  as  the  owners  of  the  utility  would  be  if  they 
were  <^rating  the  public  utilities  themselves. 

Rates  ^Jurisdiction  of  Commission '•^  Utility  operated  &y  ret^vers, 

3.  The  Public  Utilities  Commission  has  power  to  fix  rates  for  the 
service  rendered  by  a  pubKc  utility,  although  that  utility  ia  being  oper- 
ated by  roeeivers  appointed  by  a  court  of  competent  jurisdietion. 

Commerce^ What  constitutes  interstate  commerce ^ 8aie  of  natural 
gas, 

4.  It  is  no  part  of  interstate  commerce  to  sell  natural  gas  to  the 
consumers  thereof  in  this  state,  where  the  gas  sold  is  produced  in  both 
Kansas  and  Oklahoma,  and  that  produced  in  Oklahoma,  after  being 
conveyed  in  pipe  lines  to  this  state,  is  so  commingled,  in  the  pipe  lines 
conveying  the  same,  with  the  gas  produced  in  this  state,  that  it  is  im- 
possible to  separate  or  distinguish  that  produced  in  Oklahoma  from  that 

Headnotes  by  the  Court. 
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produced  in  Eansas,  and  after  being  bo  commingled  it  is  conveyed  from 
city  to  city  throughout  the  state,  and  is  there  sold  to  the  consumers 
thereof. 
Commerce  ^  Sale  of  naturta  0as  «-  State  re/^ulaHoH  in  ah^enee  of  Wed* 
oral  legMation. 

5.  Assumiiig  that  the  sale  of  natural  gas  produced  in  Oklahoma, 
from  there  transported  into  this  state  through  pipe  lines  and  here  sold 
to  consumers  tiiroug^out  the  state,  is  interstate  commerce,  it  is  not  Ba- 
tlonai  in  its  nature^  it  does  not  adiait  of  amt  uniform  system  of  regnla* 
tion,  it  is  not  that  kind  of  interstate  commerce  which  requires  ezdu* 
sive  legislation  by  Congress,  and,  until  Congress  acts,  it  is  under  the 
control  of  this  state. 

Jtf ondanms  -*  Bnfcrcement  of  Oomm^ieaion  oHlor  ^  Ah^enoe  of  final 
order, 

6.  A  writ  of  mandamus  will  not  issue  to  enforce  an  order  of  the 
Public  Utilities  Commission  before  it  is  fully,  finally,  and  completely 
made. 

Mandamus -^Bnforcem^ent    of    Commieeion    order  ^ttaieB^niegaX 
regulaMion. 

7.  A  writ  of  mandamus  will  not  issue  to  enforce  an  order  of  the 
Public  Utilities  Commission,  fixing  rates  for  the  service  rendered  by  a 
public  utility,  where  the  rates  fixed  are  unjust,  unreasonable,  or  are  not 
compensatory. 

[October  1,  1915.] 

Obiguyal  maadamus  by  the  State^  on  the  relation  of  E.  O. 
Caater,  as  attorney  for  the  Public  UtiKties  Cornmission  and 
others,  against  Thomas  J.  Flannelly,  Judge  of  the  District  Court 
of  Montgomery  County,  and  the  Receivers  of  the  Kansas  Natural 
Gas  Company,  to  procure  a  vacation  of  an  order  by  the  judge 
making  the  Commission  a  party  defendant  in  an  action  by  the 
state  against  the  gas  company  and  others,  the  vacation  of  a 
temporary  restraining  order,  the  dismissal  of  the  suit  against 
the  Commission,  and  to  compel  the  receivers  to  perform  their 
duties;  writ  denied,  injunction  vacated,  action  dismissed  as  to 
Judge  Thomas  J.  Flannelly,  but  retained  as  to  the  receivers. 

Other  relative  litigation  is  reported  in  P.TJ.R.1915E,  763, 
P.U.E.1916B,  331,  and  P.U.R.1916C,  56. 

Appearances:  In  No.  20324:  H.  0.  Caster,  A.  E.  Helm,  and 
F.  S.  Jackson  for  plaintiffs ;  Chester  I.  Long,  Robert  Stone,  J.  H. 
Atwood,  T.  F.  Doran,  and  T.  S.  Salathiel  for  defendants.  In 
Na  20360:  A.  E.  Helm,  H.  O.  Caster,  and  F.  S.  Jackson 
for  appellant;  S.  M.  Brewster,  Attorney  General,  for  the  State. 
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Marshall,  J.,  delivered  the  opinion  of  the  court: 
In  January,  1912,  the  attorney  general  commenced  an  action 
in  the  district  court  of  Movigomerj  country,  entitled  ^The  State 
of  Kansas  v.  The  Independence  Gas  Company,  The  OoiMolidated 
Gas,  Oil,  &  Manufacturing  Company,  and  the  Kansas  Natural 
Gas  Company."  The  petition  charged  that  the  defendants  were 
violating  the  anti-trust  laws  of  the  stiate,  and  prayed  for  an  ouster 
of  the  defendants  and  the  appointment  of  a  receiver  for  their 
properties.  The  cause  was  tried  Octoher  1,  1912,  and  judgment 
rendered  February  16,  1913,  R,  S*  Litchfield  and  John  M. 
Landon  were  appointed  receivers  for  the  Kansas  Natural  Gas 
Company.  The  gas  companies  engfiged  in  distributing  natural 
gas  furnished  by  the  Kansas  Natural  Gas  Company  to  the  con- 
sumers were  then  made  parties  defendant  to  the  action,  were 
served  with  a  copy  of  the  judgment,  and  each  was  restrained  from 
appearing  in  any  other  court  for  the  determination  of  any  matter 
in  connection  with  its  contract  with  the  Kansas  Natural  Gas 
Company.  These  receivers  were  also  appointed  receivers  for  the 
Kansas  Natural  Gas  Company  in  Missouri  and  Oklahoma.  At 
the  time  this  judgment  was  rendered,  all  the  property  and  assets 
of  the  Kansas  Natural  Gas  Company  were  in  the  possession  of  re- 
ceivers appointed  by  the  United  States  district  court  for  the  dis- 
trict of  Kansas,  in  a  suit  brought  by  a  bcMidholder  of  the  com- 
pany, after  the  action  in  the  state  court  had  been  tried.  The 
district  court  of  Montgomery  county,  upon  the  rendition  of  its 
judgment,  directed  its  receivers  to  apply  to  the  Federal  court, 
and  ask  that  court  to  direct  the  Federal  receivers  to  turn  over  the 
property  in  their  hands  to  the  receivers  appointed  by  the  state 
court.  Litigation  followed,  which  terminated  in  all  the  property 
of  the  Kansas  Natural  Gas  Company  being  turned  over  to  the 
receivers  appointed  by  the  state  court.  All  the  property  of  the 
Kansas  Natural  Gas  Company  is  now  in  the  possession  and  con- 
trol of  those  receivers. 

In  December,  1914,  the  creditors  and  stockholders  of  the  Kan- 
sas Natural  Gas  Company  entered  into  a  stipulation  and  agree- 
ment fixing  the  amounts  that  were  due  the  bondholders, 
lienholders,  and  stockholders  of  the  Kansas  Natural  Gas  Com- 
pany and  the  companies  subsidiary  thereto.  This  agreement 
provided  that  the  receivers  might,  as  expeditiously  as  possible 
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and  wheDiever  deemed  advisable  by  die  oouit^  make  application 
to  the  Public  Utilities  Oommissian  for  compensatory  rates  for 
gas.  On  April  9,  1915,  under  the  direction  of  the  court,  the 
receivers  filed  with  the  PubUo  Utilities  Commission  an  applica- 
tion for  compensatory  rates  for  gas«  After  hearing  the  applica- 
tion, the  Oommission,^  on  July  16,  1915,  made  findings  and 
rendered  an  opinion,  stating  that  in  all  markets  where  the  net 
price  of  gas  to  eonsmners  is  25  cents  per  thousand  cubic  feet, 
the  rates  should  be  increased  to  28  cents  net,  but  because  more 
than  half  the  gas  supplied  and  marketed  by  the  receivers  of  l^e 
Kansas  Natural  Gas  Company  ia  sold  in  the  state  of  Missouri, 
it  would  be  manifestly  unfair  to  permit  the  receivers  to  advance 
the  price  of  gas  to  their  Kansas  patrons  unless  a  corresponding 
increase  is  made  to  oonsumers  in  Miaoouri,  and  fur^er  stating 
that  the  Commission  awaits  the  pleasure  of  the  rate-regulating 
body  or  bodies  of  Missouri  having  jurisdiction  of  the  subject- 
matter,  and  if  in  that  state  proper  and  necessary  (Orders  be  issued 
establishing  similar  rates  in  Missouri,  an  order,  effective  simul- 
taneously if  possible,  will  be  issued  by  the  Commission,  fixing 
the  rates  as  above  indicated. 

On  July  26,  1915,  on  the  application  of  the  receivers,  the  dis- 
trict court  entered  an  order  making  the  Public  Utilities  Commis- 
sion party  defendant  in  the  action  in  which  the  receivers  were 
appointed.  The  receivers  then  presented  a  petition  to  that  court, 
asking  that  the  Commission  be  enjoined  from  enforcing  any  and 
all  orders  made  by  the  Public  Utilities  Commissicm,  and  that  the 
court,  upon  the  final  hearing  of  the  petition,  fix  and  determine  a 
fair,  lawful,  reasonable,  and  compensatory  rate  to  be  paid  for 
natural  gas  supplied  by  the  receivers  in  the  state  of  Kansas. 
Summons  and  a  temporary  restraining  order  were  issued  and 
served  on  the  Ccnnmission  in  Shawnee  county.  On  August  7, 
1915,  the  Public  Utilities  Commission  appeared  specially  and 
presented  a  motion  to  the  court  to  quash  the  summons  and  service 
thereof^  ohalleoging  the  jurisdiction  of  the  court  on  die  grounds 
that  neither  of  the  Commissioners  was  served  with  summons  in 
Montgomery  county,  and  that  their  official  residence  was  in 
Topeka,  Shawnee  county,  lliis  motion  Was  denied  August  12, 
1915.  On  August  17,  1915,  H.  0.  Caster,  attorney  for  the  Pub- 
lic Utilities  Commission,  filed  in  this  court  an  application  for  an 
P.U.R.1916C. 
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alternative  writ  of  mandamus^  against  Thomas  J.  Flannelly, 
judge  of  the  district  court  of  Montgomery  county,  and  John  M. 
Landon  and  B.  S.  Litchfield,  receivers  of  the  Kansas  Natural 
Gas  Company,  praying  that  Thomas  J.  Flannelly,  judge  of  the 
district  court,  be  commanded  to  vacate  and  set  aside  the  order 
making  the  Public  Utilities  Commission  a  party  defendant  in 
the  acticMa  in  that  court,  to  set  aside  the  temporary  restraining 
order  in  that  action,  and  to  dismiss  the  suit  against  the  Public 
Utilities  Commission,  and  praying  that  John  M.  Landon  and  R. 
S.  Litchfield,  receivers  of  the  Kansas  Natural  Gas  Company,  be 
compelled  to  perform  their  legal  and  public  duties  or  show  cause 
to  this  court  why  they  should  not  do  so.  To  this  petition  R.  S. 
Litchfield  and  John  M.  Landon  filed  their  answer  September  22, 
1915,  in  which  tiiey  allege  that  the  business  in  which  they  are 
engaged — that  of  producing,  transporting,  and  selling  natural 
gas — is  interstate  commerce,  and  is  therefore  not  under  the  con- 
trol of  the  Public  Utilities  Commission;  that  the  price  at  which 
gas  has  been  sold  in  Kansas  and  Missouri  is  unreasonable,  in- 
adequate, uuremunerative,  noncompensatory,  and  confiscatory; 
that  unless  a  reasonable,  proper  advance  is  made  in  the  price  of 
gas,  it  will  be  impossible  to  continue  the  operation  of  business; 
and  that  the  rates  and  regulations  prescribed  in  the  opinion  of 
the  Conunission  rendered  July  16th  are  unreascmable,  uuremuner- 
ative, noncompensatory,  and  confiscatory,  unlawful,  and  void,  and 
will  deprive  the  receivers  of  the  property  in  their  possession  and 
under  their  control  without  due  process  of  law,  in  violation  of 
the  14th  Amendment  of  the  Constitution  of  the  United  States. 

On  August  24,  1915,  tiie  Public  Utilities  Commissicm  filed  in 
the  district  court  of  Montgomery  counfy  its  demurrer  to  the  peti- 
tion of  the  receivers,  not  waiving  any  rights  under  the  motion  to 
quash,  and,  continuing  to  diallenge  the  jurisdiction  of  the  court, 
demurred  on  the  grounds  that  the  court  had  no  jurisdiction  over 
the  persons  of  the  defendants,  or  either  of  them,  and  had  no 
jurisdiction  over  the  defendant,  the  Public  Utilities  Conunission, 
or  the  subject-matter  of  the  action.  This  demurrer  was  overruled 
August  25,  1915.  The  Public  Utilities  Commission  then  an- 
nounced in  open  court  that  it  elected  to,  and  did,  stand  upon  its 
demurrer.  The  Commission  did  not  plead  f urtiier.  On  the  same 
day,  notice  of  appeal  from  the  decision  of  the  court  in  overruling 
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the  demurrer  of  the  Public  Utilities  Commission  was  filed.  The 
appeal  was  filed  in  this  court  September  9,  1916.  After  the  de- 
murter  was  overruled,  the  receivers  introduced  evidence  in  sup- 
port of  their  petition,  and  on  August  27th  the  court  found  that 
the  receivers  are  engaged  in  interstate  commerce ;  that  the  findings 
of  the  Commission  and  its  orders,  or  threatened  orders,  are  a 
cloud  upon  the  title  to  the  properties  and  assets  of  the  Kansas 
Xatural  Gas  Company  in  the  hands  of  receivers  of  the  court; 
that  they  are  unreasonable^  unremunerative,  and  confiscatory  in 
effect;  and  especially  found  that  the  Commission's  findings  and 
threatened  orders  with  reference  to  the  allowance  of  waste  in 
the  distributing  syst^ns  are  unlawful^  unreascfnable,  and  confis- 
catory, are  an  interference  with  the  administration  of  the  prop- 
erty by  tVe  court,  a  taking  of  the  estate  in  the  hands  of  the  court 
without  due  process  of  law,  a  dissipating  and  wasting  of  the 
assets  of  the  estate  in  the  hands  of  receivers,  and  an  interference 
with  interstate  commerce  in  which  its  receivers  are  engaged ;  and 
then  permanently  enjoined  the  Public  Utilities  Commission,  its 
members,  officers,  and  attorneys,  from  putting  into  force  or  effect 
the  opinion,  order,  and  findings  thereof.  The  court  further 
found  that  it  will  be  advisable,  beginning  with  October  1,  1915, 
to  establish  a  rate  of  30  cents,  to  be  changed  or  modified  as  ex- 
perience  shall  hereafter  require,  and  ordered  the  receivers  to 
establish,  charge,  and  collect  a  rate  of  30  cents  per  thousand  cubic 
feet  of  natural  gas  to  consumers  thereof,  except  in  Montgomery 
county ;  the  rate  to  continue  until  the  further  order  of  the  court. 
September  22,  1915,  a  supplemental  petition  to  the  petition  for  a 
writ  of  mandamus  was  filed.  In  this  the  proceedings  of  the 
district  court  subsequent  to  denying  the  motion  to  quash  the  sum- 
mons against  the  Public  Utilities  Commission  were  set  out 
Upon  the  hearing  in  this  court,  it  was  agreed  in  open  court  that 
all  the  evidence  introduced  on  the  hearing  before  the  Public 
Utilities  Commission  might  be  considered  as  introduced  in  this 
court  in  the  mandamus  proceeding. 

The  gas  sold  by  the  receivers  is  produced  in  both  Kansas  and 
Oklahoma.  It  is  transported  from  the  wells  through  pipe  lines  be- 
ginning in  Oklahoma,  entering  the  state  of  Kansas  near  Coffey- 
ville,  at  which  place  gas  is  first  distributed  and  sold  to  consumers. 
The  remainder  is  transported  north  through  pipe  lines  into  which 
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gas  from  wells  in  Kansas  is  conveyed,  and  the  gas  from  Oklahoma 
and  Kansas  is  then  transported  through  the  same  pipe  lines  and 
through  compressing  stations  to  Independence  and  north  an3  east 
throughout  this  state,  and  after  supplying  the  consumers  in  this 
state  it  is  transported  into  the  state  of  Missouri,  where  it  is  sold 
to  other  consumers.  After  the  gas  from  this  state  is  discharged 
into  the  pipe  lines  with  die  gas  from  Oklahoma,  it  is  impossible  to 
distinguish  one  from  the  other  or  to  separate  one  from  the  other. 
About  85  per  cent  of  the  gas  sold  is  produced  in  Oklahoma,  and 
15  per  cent  is  produced  in  Kansas.  About  60  per  cent  of  the 
gas  sold  is  s<dd  in  Missouri,  and  40  per  cent  is  sold  in  Kansas. 
The  gas  sold  in  Kansas  is  delivered  to  the  eonsumers  thereof  in 
the  several  cities  by  distributing  companies  operating  under  fran- 
chises obtained  by  the  distributing  companies  from  the  cities, 
fixing  the  rates  to  be  charged  customers  for  gas.  These  distribut- 
ing companies  act  as  the  agents  of  the  Kansas  Natural  Gas  Com- 
pany in  the  distribution  and  sale  of  gas.  The  price  received  for 
gas  is  divided  between  the  distributing  companies  and  the  re- 
ceivers on  a  percentage  basis.  The  gas  is  not  sold  by  the  receivers 
to  the  distributing  companies.  It  is  delivered  from  the  pipe 
lines  of  the  Kansas  Natural  Gas  Company,  under  the  control  of 
the  receivers,  into  the  pipe  lines  of  the  distributing  companies, 
and  is,  through  these  pipe  lines,  conveyed  from  the  pipe  lines  of 
the  Kansas  Natural  Gas  Company  to  the  consumers.  The  gas  is 
consumed  as  fast  as  it  is  sold,  and  is  consumed  immediately  after 
passing  through  the  meter  measuring  the  gas  to  the  consumers. 

[1]  1.  The  first  question  presented  is.  Did  the  district  court 
of  Montgomery  county  obtain  jurisdiction  of  the  Public  Utilities 
Commission  by  the  proceedings  had  against  the  Commission  in 
that  court?  The  receivers  cite  White  v.  Ewing,  159  TJ.  S.  36, 
40  L.  ed.  67,  15  Sup.  Ct  Rep.  1018,  Peck  v.  Elliott,  38  L.R.A. 
616,  24  C.  C.  A.  425,  47  U.  S.  App.  605,  79  Fed.  10,  Meredith 
Village  Sav.  Bank  v.  Simpson,  22  Kan.  414,  and  a  number  of 
other  authorities.  In  40  L.  ed.  67,  we  find  this  headnote  to  White 
V.  Ewing,  Bupra:  "Any  suit  by  or  against  a  receiver  appointed 
in  a  general  ^creditors'  suit  pending  in  the  United  States  circuit 
court  against  a  corporation,  whether  for  the  collection  of  its  assets, 
or  for  the  defense  of  its  property  rights,  is  ancillary  to  the  main 
guit,  and  within  the  jurisdiction  of  such  circuit  court,  regardless 
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either  of  the  citizenship  of  the  parties  or  of  the  unount  in  con- 
troversy." 

In  Peck  V.  EUiott,  38  L.RA.  616,  820,  24  0.  O.  A.  425,  427, 
47  U.  S.  App.  605,  79  Fed:  10,  11,  this  language  is  fotoid:  ^Tosr 
the  purpose  of  collecting  choses  in  action,  the  circuit  court  might 
direct  its  receivers  to  institute  ind^>6ndent  suits  in  that  court  or 
in  the  courts  of  the  state,  or  cause  such  debtors  to  be  made  de- 
fendants in  the  principal  cause,  and  determine  for  itself  any 
question  whidi  might  be  involved  by  the  defenses  to  the  claim." 

In  Meredith  Village  Sav.  Bank  v.  Simpson,  supra,  this  court 
said :  ^The  appointment  of  a  receiver  by  a  district  court  seeures 
to  that  court  the  power  to  control,  at  its  discretion,  all  contro- 
versies which  affect  the  property  placed  in  his  custody  ob,  such 
receiver."    SyL  1 1. 

The  Public  Utilities  Commission  calls  attention  to  §§  60  and 
65  of  the  Code  of  Civil  Procedure  (Gen.  Stat  1900,  §§  6643, 
6648).    These  sections,  in  part,  read  as  follows : 

Sec  50.  '^Actions  for  the  following  causes  must  be  brought 
in  the  county  where  the  cause,  or  some  part  thereof,  arose:    .    •    . 

"Second.  An  action  against  a  publie  officer  for  an  act  done  by 
him  in  virtue  or  under  color  of  his  office,  or  for  neglect  of  his 
official  duties." 

Sec.  55.  *^very  other  action  must  be  brought  in  thd  county  in 
which  the  defendant  or  some  one  of  the  defendants  reside  or  may 
be  summoned." 

The  language  used  in  upholding  the  authority  of  a  court  over 
all  matters  aflFecting  the  property  or  estate  in  the  hands  of  its 
receivers  is  very  broad.  However,  there  must  be  some  limit  to 
the  authority  of  a  court  to  bring  before  it  all  parties  who  may 
have  or  set  up  a  claim  adverse  to  the  receivers.  If  the  receivers 
claim  that  certain  real  property  belongs  to  the  estate  in  their 
hands,  and  another  party  is  in  possession  and  claims  adversely 
to  the  receivers,  and  it  is  necessary  to  bring  an  action  to  obtain 
possession  thereof,  where  will  the  action  be  brought?  In  the 
court,  and  in  the  cause  in  which  the  receivers  were  appointed,  or 
in  the  county  where  the  land  is  situated  ?  There  is  but  one  reason- 
able answer  to  this  question,  and  that  is  that  such  an  action  must 
be  brought  in  the  county  where  the  land  is  situated.  If  the  re- 
ceivers, as  a  part  of  the  assets  of  the  estate  in  their  hands,  hold  a 
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mortgage  on  real  property  situated  in  another  county,  and  it  is 
necessary  to  foreclose  that  mortgage,  where  must  that  foreclosure 
take  place  ?  Necessarily  in  the  county  where  the  land  is  situated. 
If  it  becomes  necessary  to  sue  on  a  note  held  by  receivers,  and 
all  those  liable  on  the  iiote  reside  outside  the  county  in  which  the 
receivers  have  been  appointed,  where  will  that  action  be  brought  ? 
The  language  in  a  number  of  decisions  is  broad  enough  to  say 
that  it  may  be  brought  in  the  action  appointing  the  receivers,  and 
necessarily  in  that  county.  This  apparently  disregards  the  stat- 
ute prescribing  where  actions  shall  or  may  be  brought  Does  the 
Code,  prescribing  the  venue  of  civil  actions,  apply  to  receivers 
the  same  as  to  other  litigants?  The  rules  giving  the  court  ap- 
pointing receivers  such  extensive  jurisdiction  are  not  statutory. 
They  are  rules  of  equity.  Their  purpose  is  to  protect  the  estate 
that  is  in  the  custody  of  the  law  and  under  the  control  of  the 
court  But  these  rules  should  not — and  we  are  constrained  to 
hold  that  they  do  not — interfere  with  the  rules  enacted  by  the 
legislature  for  the  protection  of  those  against  whom  legal  pro- 
ceedings may  be  instituted. 

The  receivers  contend  that  under  §  50  of  the  Code,  supra,  they 
have  the  right  to  sue  the  Public  Utilities  Conmiission  in  Mont- 
gomery county,  because  part  of  their  cause  of  action  arose  in  that 
county.  It  is  argued  that  the  receivers  are  residents  of  Montgc»n- 
ery  coimty  and  have  a  right  to  have  compensatory  rates  for  gas, 
that  these  rates  have  been  denied  them,  and  that  under  the  au- 
thorities, where  the  statute  is  qualified  by  the  words,  "or  some  part 
thereof,"  the  venue  is  either  where  the  receivers  reside,  who  had 
the  right,  or  where  the  Commissioners  reside,  who  denied  the 
right. 

What  part  of  the  receivers'  cause  of  action  against  the  Commis- 
sion arose  in  Montgomery  county  ?  They  say  their  right  to  sue, 
their  right  to  protect  the  property  in  their  control.  All  persons 
have  a  right  to  sue  when  their  rights  of  person  or  property  are 
invaded.  A  state  officer  acting  under  the  law,  at  the  capital, 
may  perform  an  act  which  some  individual  somewhere  in  the  state 
believes  invades  his  rights  or  does  him  a  wrong.  Such  party  can- 
not sue  unless  his  rights  have  been  invaded,  but  that  invasion  by 
an  act  wholly  performed  in  another  county  does  not  give  the 
aggrieved  party  the  right  to  sue  outside  the  county  where  the  act 
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was  done.  The  action  in  the  district  court  stands  just  the  same  as 
if  the  receivers  were  attempting  to  contest  the  validity  of  an  act 
of  the  legislature,  and  were  seeking  to  enjoin  the  attorney  general 
or  the  auditor  of  state  or  the  Tax  Commission  or  the  state  board 
of  health  from  proceeding  thereunder. 

The  evident  purpose  of  the  statute  is  to  confine  actions  on 
account  of  the  conduct  of  officers  to  the  county  or  counties  in 
which  the  act  or  acts  of  the  officer  were  done.  These  views  are 
supported  by  Clay  v.  Hoysradt,  8  Kan.  74,  80,  where  this  court 
said :  "The  language  of  this  section  is  plain,  and  needs  no  com- 
ment from  us.  By  it  proceedings  against  public  officers  for 
official  acts  are  referred  to  the  courts  of  the  county  where  the  acts 
are  done.  It  is  an  expression  of  the  purpose  of  the  legislature  to 
localize  suits  against  officers.  It  relieves  them  from  the  neces- 
sity of  deciding  between  the  conflicting  orders  of  courts  of  dif- 
ferent counties.  They  are  amenable  only  to  the  courts  of  the 
county  in  which  they  are  acting." 

See  Fay  v.  Edmiston,  28  Kan.  105,  108. 

This  question  should  not  be  disposed  of  without  an  examination 
of  §  35  of  the  Code  of  Civil  Procedure  (Gen.  Stat.  1909,  §  5628). 
That  section  reads :  "Any  person  may  be  made  a  defendant  who 
has,  or  claims,  an  interest  in  the  controversy  adverse  to  the  plain- 
tiff, or  who  is  a  necessary  party  to  a  complete  determination  or 
settlement  of  the  question  involved  therein.'^ 

The  state  of  Kansas  is  plaintiff  in  the  action  in  the  district 
court  of  Montgomery  county.  The  Public  Utilities  Commission 
does  not  claim  adversely  to  the  plaintiff.  The  Commission  has 
no  interest  whatever  in  the  controversy.  It  is  not  a  necessary 
party  to  a  complete  determination  or  settlement  of  the  questions 
involved  in  the  action,  as  disclosed  by  the  pleadings.  The  Com- 
mission may  make  an  order,  under  the  law,  that  affects  the  prop- 
erty involved  in  the  controversy,  but  that  does  not  make  the 
Commission  a  necessary-  party  to  a  complete  determination  of 
the  matters  in  controversy.  State  officers  executing  laws  affecting 
property  in  the  hands  of  receivers  are  not,  for  that  reason,  neces- 
sary parties  to  the  action  in  which  the  receives  were  appointed. 
p.UJi.i9iec. 


Digitized  by 


Google 


820  KANSAS  SUPREME  COURT. 

Neither  is  the  Public  Utilities  Commission  a  neeessaiy  party  in 
the  action  now  pending  in  Montgomery  county.  It  follows  that 
the  district  court  did  not  have  jurisdiction  of  the  Public  Utilities 
Commission,  or  of  any  member  of  it. 

[2]  2.  The  next  question  is,  Are  the  receivers  subject  to  the 
control  of  the  Public  Utilities  Commission,  under  the  Public 
Utilities  act  i  The  Kansas  Natural  Gas  Company,  whose  prop- 
erty is  now  in  the  possession  of  the  receivers,  and  whose  business 
is  now  being  conducted  by  them,  was  engaged  in  the  business  of 
a  public  utility.  When  the  receivers  continue  to  do  the  same  busi- 
ness and  render  the  same  service  as  that  performed  by  the  Kan- 
sas Natural  Gas  Company,  they  are  a  public  utility,  as  defined 
in  the  Public  Utilities  act,  and  are  subject  to  the  provisions  of 
the  act.  The  appointment  of  receivers  to  carry  on  the  business  of 
a  public  utility  does  not  withdraw  that  public  utility  or  its  re- 
ceivers from  the  control  of  the  laws  of  the  state.  The  Public 
Utilities  Commission  can  make  the  same  orders,  rules,  and  reg- 
ulations governing  these  receivers  and  the  property  in  their  con- 
trol that  they  could  have  made  concerning  the  Kansas  Natural 
Gas  Company  and  its  property,  before  the  receivers  were  ap- 
pointed The  receivers  have  the  same  right  to  appeal  to  the  courts 
that  the  Kansas  Natural  Gas  Company  had, — no  greater,  no  less. 

[3]  3.  Who  has  the  power  to  fix  the  rates  at  which  natural  gas 
shall  be  sold  by  the  receivers  of  the  Kansas  Natural  Gas  Com- 
pany, the  Public  Utilities  Commission,  or  the  court  appointing 
the  receivers  ?  The  legislature  has  said  that  the  Public  Utilities 
Commission  shall  fix  these  rates.  The  courts  have  repeatedly 
declared  that  the  eourts  .cannot  fix  rates,  and  that  fixing  rates  is 
a  legislative  fimction.  When  rates  are  fixed,  the  courts  can 
ascertain  whether  or  not  they  are  in  violation  of  law  or  of  some 
constitutional  provision.  But  courts  have  not  the  authority  to 
determine  what  rates  will  be  reasonable,  just,  compensatory,  or 
legal,  and  then  put  in  effect  those  rates.  The  Commission  can- 
not finally  determine  what  rates  will  be  l^al  and  will  not  violate 
constitutional  provisions.  The  Commission  is  the  body  author- 
ized by  law  to  say  in  the  first  instance  what  rates  are  legal  and 

will  not  violate  constitutional  provisions,  but  the  courts  must 
P.U.R.1916C. 


Digitized  by 


Google 


STATE  EX  REL.  CASTER  ▼.  FLANKELLT.         821 

finally  Bay  whether  or  not  the  rates  fixed  are  illegal  or  do  violate 
such  provisions.  The  one  function  is  legislative,  while  the  other 
is  judicial.  The  Commission  cannot  invade  the  field  occupied  by 
the  court ;  neither  can  the  court  iavade  the  field  occupied  by  the 
Commission.  The  Commission  must  act  firsts  and  liie  courts 
afterward. 

[4]  4.  It  is  contended  that  the  receivers  are  engaged  in  inter- 
state commerce,  and  for  that  reason  are  beyond  the  control  of 
the  Public  Utilities  Commission.  That  the  transportation  of 
natural  gas  from  one  state  to  another  is  interstate  commerce  must 
be  conceded.  West  v.  Kansas  Natural  Gas  Co.  221  U.  S.  229, 
66  L.  ed.  716,  38  L.RA.(KS.)  1198,  31  Sup.  Ct  Eep.  564; 
Haskell  v.  Cowham,  109  C.  C.  A.  286,  187  Fed.  408.  Numerous 
other  cases  might  be  cited.  However,  that  is  not  the  question 
we  have  to  determine.  Our  question  is.  When  does  the  natural 
gas  that  is  sold  by  the  receivers  in  the  several  cities  in  this  state 
cease  to  be  an  article  of  interstate  commerce  ?  In  7  Enc.  U.  S. 
Sup.  Ct  Rep.  298,  we  find  a  clear  and  condensed  statement  of 
the  rules  to  be  deduced  from  the  decisions  of  the  United  States 
Supreme  Court,  as  follows:  "The  general  rule  is  that  as  long 
as  an  article  imported  remains  in  the  hands  of  the  importer  in 
the  original  and  unbroken  package  in  which  it  was  imported,  it 
is  protected  by  the  commerce  clause  of  the  Constitution  from 
the  interference  of  state  laws,  and  that  it  is  only  when  the 
original  package  has  been  sold  by  the  importer  or  has  been  broken 
up  by  him,  or  has  otherwise  become  mixed  with  the  common 
mass  of  property  in  the  state,  tiiat  it  becomes  subject  to  state 
l^slation.'^ 

The  original  package  rules  will  be  of  some  assistance  in 
determining  whether  or  not  the  receivers'  sale  of  gas  in  this  state 
18  interstate  commerce.  The  original  package  of  gas  is  broken 
when  the  first  gas  is  taken  out  of  the  pipe  lines  and  sold  in  this 
state.  Thereafter  the  gas  ceases  to  be  an  article  of  interstate 
commerce.  The  gas,  when  sold,  had  become  mixed  with  the 
common  mass  of  property  in  this  state  by  being  so  commingled 
with  gas  produced  here  as  to  completely  lose  its  identity.  It  is 
a  matter  of  common  knowledge  that  service  pipes  from  the  pipe 
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lines  of  the  distributing  companies  to  private  residences  and 
other  buildings  belong  to  the  owners  of  the  property  served,  and 
installations  are  made  at  their  expense.  If  the  analogy  of 
original  packages  or  importati^  of  property  in  bulk  applies  to 
gas  in  the  mains,  it  ceases  to  apply  when  thousands  of  service 
pipes  are  filled  with  gas  to  be  drawn  off  at  such  times  and  in  such 
quantities  as  the  individual  consumer  desires.  Interstate  com- 
merce is  at  an  end  when  the  bulk  of  the  imported  gas  is  broken 
up  for  indiscriminate  distribution  to  individual  purchasers  at 
retail  sale.  The  gas  then  becomes  mixed  with  the  common  mass 
of  property  in  the  state.  To  exclude  the  power  of  the  state  from 
control  over  an  article  imported  into  it,  it  is  necessary  that  the 
article  be  capable  of  being  pointed  out  and  identified,  and  the 
owner  be  able  to  say :  "This  came  from  another  state,  and  had 
not  yet  become  commingled  with  the  mass  of  property  in  this 
state  so  as  to  make  it  a  part  of  that  property." 

All  property  now  owned  in  this  state,  and  not  produced  here, 
was  at  one  time  a  part  of  interstate  commerce.  The  goods  on 
the  merchant's  shelf,  the  wagons  and  plows  in  the  farmer's  field, 
the  horses  and  cattle  that  he  has  imported  from  another  state, 
were  all  a  part  of  interstate  commerce  at  one  time,  but  have 
ceased  to  be  such,  although  they  have  not  been  sold  and  are  still 
owned  by  the  persons  that  imported  them.  These  ceased  to  be 
under  the  protection  of  the  interstate  commerce  clause  of  the 
Constitution  when  they  became  a  part  of  the  property  of  this 
state.  The  farmer  who  imports  a  wagon,  a  horse,  a  car  load  of 
com,  or  a  piano,  may  or  may  not  intend  to  seU  the  article 
imported.  Does  the  interstate  commerce  character  of  this 
property  attach  until  it  is  sold  ?  It  does  not.  It  cannot.  A  car 
load  or  a  train  load  of  wheat  may  be  shipped  from  this  state  to 
Kansas  City,  Missouri,  and  be  there  placed  in  an  elevator  and 
mixed  with  another  car  load  or  train  load  of  wheat  from  some 
county  in  Missouri,  and  may  be  held  for  delivery  to  someone  who 
has  ordered  it,  or  be  held  for  sale  to  any  one  who  will  buy  it.  Will 
that  wheat  from  Kansas,  after  being  commingled  with  the  wheat 
from  Missouri,  be  under  the  protection  of  the  int^^state  com- 
merce clause  of  the  Federal  Constitution  and  outside  the  oontrd 
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of  Missonri,  under  laws  legally  enacted  by  its  legislature?  If 
this  question  is  answered  in  the  affirmative,  it  extends  interstate 
commerce  much  farther  than  any  decision  of  any  court  yet 
rendered,  of  which  we  have  any  knowledge  or  information.  Be- 
fore selling  natural  gas,  it  became  necessary  to  obtain  franchises 
from  the  several  cities,  under  the  laws  of  this  state.  Theise  laws 
provided  that  in  certain  classes  of  cities  the  franchises  might 
name  the  price  at  which  gas  should  be  sold.  If  the  business  done 
by  the  receivers  in  this  state  is  interstate  commerce,  and  the 
state  has  no  power  to  regulate  the  price  at  which  gas  may  be 
sold,  the  laws  providing  for  fixing  rates  in  franchises  were 
invalid,  so  far  as  gas  coming  from  another  state  is  concerned. 

[6]  5.  Granting  for  the  moment  that  the  sale  of  natural  gas 
under  the  circumstances  disclosed  is  interstate  conmierce,  it  is 
not  national  in  its  nature,  it  admits  of  no  one  uniform  system  of 
regulation,  and  it  is  not  that  kind  of  interstate  commerce  which 
requires  exclusive  legislation  by  Congress.  It  is  therefore  sub- 
ject to  state  control  until  Congress  acts.  In  Jamieson  v.  Indiana 
Natural  Gas  &  Oil  Co.  128  Ind.  555,  573,  12  L.R.A.  652, 
3  Inters.  Com.  Eep.  613,  28  N,  E.  76,  82,  the  supreme  court  of 
Indiana  said:  "Upon  this  point  we  affirm  that  natural  gas  is 
characteristically  and  peculiarly  a  local  product;  that  its  pro- 
duction is  confined  to  a  limited  territory;  that  because  of  its 
local  characteristics  and  peculiarities  it  is  a  proper  subject  for 
state  legislation,  and  cannot,  so  far  as  regards  locAl  protection, 
be  made  the  subject  of  general  legislation  by  Congress ;  or,  at  all 
events,  that  it  does  *not  require  a  uniform  system  as  between  the 
states'  for  its  regulation." 

A  very  similar  question  was  disclosed  in  Manufacturers'  Light 
&  Heat  Co.  v.  Ott  (D.  C.)  215  Fed.  940,  944,  945,  where  this 
language  is  found:  "We  are  unable  to  agree  that  the  fixing  of 
the  rates  to  be  charged  by  complainants  to  their  customers  in 
West  Virginia  is  an  unlawful  regulation  of  interstate  commerce. 
The  regulation  of  companies  engaged  in  the  transportation  of 
gas  is  expressly  excluded  from  the  scope  of  the  interstate  com- 
merce statute.  Neither  the  West  Virginia  statute  nor  the  orders 
of  the  Commission  purport  to  interfere  in  any  manner  with  the 
p.U.R.ifliec. 
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transportation  of  natural  gas  from  West  Virginia  to  other  states. 
Nothing  is  attempted  except  the  regulation  of  the  prices  of 
natural  gas  to  the  citizens  of  West  Virginia  to  be  charged  by 
corporations  operating  in  West  Virginia  under  state  authority. 
The  action  of  these  corporations  in  uniting  their  operations  with 
those  of  like  corporations  of  Ohio  and  Pennsylvania  in  pumping 
gas  into  a  common  system  of  pipes  supplying  customers  in  the 
three  states  may  produce  the  result  that  some  gas  from  Ohio  and 
Pennsylvania  comes  into  West  Virginia,  although  it  is  undis- 
puted that  a  much  larger  quantity  of  gas  goes  out  of  West  Vir- 
ginia into  Ohio  and  Pennsylvania  than  can  possibly  come  in 
from  these  states.  But  this  interflow  of  gas  from  one  state  to 
another  according  to  the  pressure  from  the  main  gas  pipes  as 
common  reservoirs  cannot  affect  the  power  of  the  state  of  West 
Virginia  to  make  reasonable  regulations  as  to  rates  for  gap  fur- 
nished to  its  own  citizens.  West  v.  Kansas  Natural  Qas  Ca 
supra,  relied  on  by  complainants,  has  no  application,  for  in  the 
present  case  no  effort  is  made  to  prevent  the  transportation  and 
sale  of  natural  gas  from  West  Virginia  into  other  states.  It  is 
not  necessary  to  decide  whether  the  Congress  may  not  regulate 
charges  for  natural  gas  under  such  conditions,  and  imder  the 
well-known  rule  the  court  should  not  anticipate  that  question. 
In  the  present  state  of  the  law,  the  Congress  having  taken  no 
action,  it  was  clearly  within  the  power  of  the  state  legislature 
to  provide  for  the  protection  of  its  own  citizens  against  excessive 
charges.  If  it  be  assumed  that  interstate  commerce  will  be 
incidentally  affected,  yet  the  regulation  of  the  looal  charges  of  a 
natural  gas  company  as  a  public  service  corporation  is  within  the 
police  power  of  the  state  until  the  Congress  sees  fit  to  act." 

Congress  has  not  acted  in  this  field,  except  to  prohibit  unfair 
methods  of  competition.  We  hold,  therefore,  that  the  receivers 
are  not  engaged  in  interstate  commerce  when  selling  natural  gas 
to  consumers  thereof  in  this  state. 

[6]  6.  The  Commission  did  not  make  an  order  fixing  rates 
for  gas  at  28  cents  per  thousand  cubic  feet,  A  suggestion  is 
made  that  when  Missouri  fixes  rates  at  28  cents  per  thousand, 
the  Commission  will  fix  rates  at  that  figure.    The  Commission 
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may  change  its  opinion.  It  may  not  fix  those  rates.  It  may 
leave  the  rates  where  they  are.  It  may  advance  them  to  30  cents 
or  35  cents.  Until  an  order  of  the  Commission  is  fully,  finally, 
and  completely  made,  a  writ  of  mandamus  will  not  issue  to 
enforce  it. 

[7]  Y.  The  last  question  for  our  consideration  concerns  the 
legality  of  the  rates,  both  those  that  are  in  existence  at  the  present 
time,  and  those  named  in  the  opinion  of  the  Commission.  The 
Commission  finds  that  where  the  net  price  of  gas  to  consumers 
is  now  25  cents  per  thousand  cubic  feet,  the  rate  should  be 
increased  to  28  cents.  This,  in  effect,  is  a  finding  idiat  the  rates 
now  in  existence  are  not  compensatory.  It  then  became  the  duty 
of  the  Commission  to  fix  compensatory  rates,  taking  into  con- 
sideration the  gas  sold  in  Missouri,  assuming  that  compensatory 
rates  will  be  fixed-  in  Missouri.  However,  we  may  say  that 
obedience  to  law  in  making  rates  in  Kansas  cannot  legally  be 
made  dependent  on  obedience  to  the  same  law  in  Missouri.  The 
nonobservance  of  a  law  in  one  state  or  community  is  no  excuse 
for  the  nonobservance  of  the  same  law  in  another  state  or  com- 
munity. This  finding  of  the  Commission  prevents  this  court 
from  issuing  any  writ  of  mandamus  to  compel  the  receivers  to 
continue  the  sale  of  gas  in  those  places  at  the  rate  of  25  cents. 
The  district  court  finds  that  the  rate  of  28  cents  will  be  con- 
fiscatory, and  in  its  findings* shows,  or  at  least  undertakes  to 
show,  among  other  things,  wherein  the  Commission  has  omitted 
^bstantial  amounts  which  should  have  been  included  in  the 
items  necessary  to  be  met  by  the  revenues  derived  from  the  sale 
of  gas.  The  Commission,  in  answer  to  these  criticisms  of  the 
court,  says  that  some  of  the  matters  criticized  were  not  considered 
when  the  matter  was  before  the  Commission,  and  that  upon 
others  substantially  no  evidence  was  submitted;  in  other  words, 
that  these  matters  .of  which  the  court  complains  ,were  not  pre- 
sented to  the  Commission  for  its  consideration.  The  evidence 
before  the  Commission  does  not  meet  the  objections  of  the 
district  court.  If  the  findings  of  the  court  are  correct,  the  rates 
suggested  by  the  Commission  are  not  sufficient  to  meet  the  obli- 
gations that  should  be  paid  by  the  receivers.    The  Conunission 
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says  that  the  salvage  value  may  be  safely  calculated  upon  to 
absorb  the  principal  of  the  company's  second  mortgage  bonds. 
The  second  mortgage  bondholders  are  entitled  to  the  same  con- 
sideration at  the  hands  of  the  Commission  as  any  other  creditor 
or  investor.  The  court  made  its  findings  in  a  proceeding  over 
which  it  did  not  have  jurisdiction.  The  Public  Utilities  Com- 
mission was  not  present  when  the  evidence  was  introduced  which 
supports  these  findings  of  the  court,  and  was  not  present  when 
the  findings  were  made.  The  receivers  asked  the  court  to  fijc 
and  determine  a  fair,  lawful,  reasonable,  and  compensatory  rate 
to  be  paid  for  natural  gas  supplied  by  the  receivers  in  the  state 
of  Kansas.  The  court  fixed  a  rate  of  30  cents.  That  was  not  a 
judicial  act.  It  was  legislative,  and  the  legislature  has  placed 
the  power  to  fix  the  rate  with  the  Public  Utilities  Commission. 
The  Public  Utilities  law  requires  the  Conamission  to  fix  rated 
that  are  just  and  reasonable.  The  Constitution  of  the  United 
States  prohibits  the  Conamission  from  fixing  rates  that  are  not 
compensatory.  A  writ  of  mandamus  will  not  issue  to  enforce  an 
order  of  the  Commission  fixing  rates  that  are  unjust,  unreason- 
able, or  that  are  not  compensatory. 

The  demurrer  of  the  Public  Utilities  Commission  to  the 
receivers'  petition  is  sustained,  and  the  injunction  against  the 
Commission  is  set  aside.  !N'o  writ  of  mandamus  will  issue  at 
this  time.  The  action  in  this^  court  is  dismissed  as  to  the 
Honorable  Thomas  J.  Flannelly,  but  is  retained  as  to  defendants 
John  M.  Landon,  and  R.  S.  Litchfield,  for  such  orders  and 
judgments  as  may  be  hereafter  made. 

All  the  Justices  concur  except  Dawson,  J.,  who  did  not  sit 


MAIXB  PUBLIC  UTIIilTIES  COAfMISSIOH. 

BE  YOBK  SHORE  WATER  COMPANY. 
tU-No.  107.] 

Security  ismtes  ~  Refunding  hands  —  Proportion  of  honds  to  9toe9c. 

A  utility  prohibited  from  issuing  bonds  in  excess  of  capital  stodc 
may,  under  statutory  authority  to  issue  refunding  bonds,  issue  bonds 
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to  retire  a  vftUd  origimal  iaiue,  altbough  an  intermediate  iatoe  may  be 
illegal  to  the  extent  that  the  total  ezeeeds  the  outstanding  stock. 

m 

[March  21,  1916.] 

Application  by  the  York  Shore  Water  Company  to  issue 
$30,000  of  first  mortgage,  5  per  cent,  twenty  year  refunding 
bonds  to  refund  an  equal  amount  maturing  April  1,  1916; 
granted  with  authority  to  sell  at  not  less  than  98  and  acemed 
interest 

Appearances :    Josiah  Chase  for  petitioner. 

By  the  Commission:  Petition  by  York  Shore  Water  Com- 
pany, a  water  utility  incorporated  uniJer  chapter  126,  Private 
and  Special  Laws  of  1895,  as  amended,  for  authority  to  issue 
its  first  mortgage  refunding  bonds  bearing  interest  at  5  per  cent 
per  annum,  dated  October  1,  1913,  payable  October  1,  1933,  in 
the  aggr^ate  sum  of  $30,000,  to  refund  a  like  amount  of  bonds 
maturing  April  1,  1916.  Notice  ordered  and  proved.  Hearing 
at  Augusta,  February  29,  1916. 

The  York  Shore  Water  Company  has  outstanding  mortgage 
bonds  amounting  to  $40,000,  dated  April  1,  1896,  and  payable 
April  1,  1916,  being  the  unpaid  balance  of  an  authorized  issue 
of  $50,000.  It  proposes  to  cancel  $10,000  of  these  bonds  with 
available  cash,  and  the  balance  from  the  proceeds  of  this  issue. 
It  also  has  outstanding  of  the  class  dated  October  1,  1913,  afore- 
said, bonds  aggregating  $56,000,  making  its  total  bonded  debt 
$96,000. 

Prior  to  such  rights  as  it  may  have  acquired  under  §  35  of 
the  Public  Utilities  act,  this  petitioner's  authorily  to  issue 
mortgage  bonds  was  measured  by  §  11,  chapter  256,  Private  and 
Special  Laws  of  1911 :  "Said  corporation  may  issue  its  bonds 
for  the  eonstruction  and  maintenance  of  its  works  upon  such 
rates  and  for  such  time  as  it  may  deem  expedient,  not  exceeding 
its  capital  stock,  and  secure  the  same  by  mortgage  of  the  franchise 
and  property  of  said  company." 

The  same  act,  §  10,  provides  that  ^^the  capital  stock  of  said 

P.UJL19ieC. 


Digitized  by 


Google 


828  MAINE  PUBUO  UTIMTIKS  COMMISSION. 

corporation  shall  not  exceed  $100,000."  The  capital  stock 
actually  issued  arid  outstanding  is  $62,400. 

The  language  of  the  original  charter,  the  act  of  1895,  was 
precisely  the  same  as  to  the  issue  of  capital  stock,  and  differed 
as  to  bonds  only  by  the  addition  of  the  words,  "subscribed  for,'^ 
after  the  words,  "not  exceeding  its  capital  stock." 

It  will  be  seen  that,  while  the  bonds  of  the  original  issue  now 
outstanding  are  considerably  less  than  the  outstanding  capital 
stock, — and  the  total  authorized  amount  of  the  bonds  dated 
April  1,  1896,  was  only  $50,000, — the  total  bonded  debt  now 
exceeds  the  capital  stock  issued  by  $33,600.  No  part  of  this 
amount  has  been  authorized  by  this  Commission,  and  we  have 
seriously  questioned  the  legality  of  those  bonds  issued  in  excesa 
of  $62,400.  The  petitioner  takes  the  ground  that  the  words,  '•'not 
exceeding  its  capital  stock,"  quoted  above,  meant  the  total 
amount  it  was  authorized  by  law  to  issue.  The  language  of  the 
two  sections,  read  together,  "the  capital  stock  .  .  .  shall 
not  exceed  $100,000,"  and,  "said  corporation  may  issue  its 
bonds  .  .  .  not  exceeding  its  capital  stock,"  would  seem  to 
indicate  that  it  was  to  issue  no  more  bonds  than  stock.  Else,  it 
would  have  been  as  easy,  and  much  freer  irom  doubt,  to  have 
said,  "Not  exceeding  $100,000,"  in  §  11,  or,  "The  capital  stock 
.     .     .     shall  be  $100,000,"  in  §  10. 

The  construction  contended  for  is  also  repugnant  to  the  ap- 
parent purpose  of  the  limitation  in  §  11,  Evidently  the  legis- 
lature intended  that  there  should  be  a  stock  capitalization  of  a 
substantial  amount  as  compared  with  the  corporation's  bond 
capitalization.  If  the  petitioner's  theory  is  correct,  the  corpora- 
tion might  as  lawfully  have  fixed  its  capital  stock  at  three  shares 
of  $100  each,  and  still  have  issued  bonds  aggregating  $100,000. 
Such  a  construction  does  violence  to  both  the  English  and  the 
intent  of  the  act. 

But  we  think  that  the  present  case  does  not  depend  upon  the 

legality  of  any  of  the  bonds  of  the  last  issue  now  outstanding, 

and  we  do  not  undertake  to  make  a  ruling  on  this  question.    We 

have  made  these  suggestions  only  because  there  appears  to  us 

to  be  serious  doubt,  and  emphasis  ou^t  to  be  given  to  the  dia- 
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tinction  between  the  bondi  of  this  same  issue  now  outstanding 
and  likely  to  be  upon  the  market  and  those  which  will  be  sold 
hereunder. 

Section  85  of  the  Public  Utilities  act,  as  amended^  provides 
that  "any  public  utility  now  organized  and  existing  and  doing 
business  in  the  staie  .  .  .  may  issue  stocks,  bonds,  .  •  . 
for  the  discharge  or  lawful  refunding  of  its  obligations." 

The  York  Shore  Water  Company  appears  clearly  to  come 
within  this  description^  and  the  bonds  which  the  desired  issue 
will  discharge  or  refund  were  within  the  limits  of  the  most  con- 
servative construction  of  the  enabling  acts. 

Now,  therefore,  afteu  notice  and  pcoof  thereof  and  public^ 
hearing  on  application  of  the  YoA  Shore  Water  Company  for 
approval  of  isaue  of  bonda,  being  TJ  No.  107  on  the  docket  of  this 
Commission,  it  is  ordered,  adjudged,  and  decreed: 

1.  That  the  sum  of  the  capital  to  be  secured  by  the  issue  of 
said  bonds  is  required  in  good  faith  for  purposes  enumei^ted  in 
§  35,  chapter  129,  Public  Laws  of  1913,  as  amended. 

2.  That  the  York  Shore  Water  Compai^y  be,  and  it  is  hereby, 
authorized  to  issue  its  mortgage  bonds,  dated  October  1,  1913, 
payable  October  1,  1933,  of  the  aggregate  par  value  of  $30,000, 
in  denominations  of  $1,000  eadi,  numbered  58,  and  from  5S  to 
86,  both  incrusive,  bearing  interest  at  5  per  cent  per  annum 
payable  semiannually,  and  to  sell  the  same  at  not  less  than  98 
and  accrued  interest;  the  proceeds  thereof  to  be  used  for  the 
payment  of  its  mortgage  bonds  dated  April  1,  1896,  and  payable 
April  1,  1914^  and  ilot  otherwise  unless  authorized  by  this  Com- 
mission. 

3.  That  said  York  Shore  Water  Company  shall  report  to 
this  Commission  in  detail,  supported  by  the  affidavit  of  one  of 
its  principal  officers,  its  doings  hereunder  on  or  before  the  1st 
day  of  June,  1916,  and  thereafter  if  and  as  ordered. 

Given  imder  the  hand  and  seal  of  the  Public  Utilities  Com- 
mission, at  Augusta,  this  21st  day  of  March,  ▲.  n.  1916. 

Benj.  F.  Cleaves,  Wm.  B.  Skelton,  and  Ohas.  W.  Mullen, 

Commissioners^ 
p.u.Raw«a 
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OAUFORlflA  BAH/BOAD  €X>]CMI8aiOir. 

EAST  BAKEBSPIELD  IMPROVEMENT  ASSOOIATIOK 

V. 

SAN  JOAQUIN  LIGHT  &  POWER  CORPORATION  ct  al, 
[CttBe  No.  618.] 

PERKINS  BROTHERS  COMPANY  et  aL 

SAN  JOAQUIN  LIGHT  &  POWER  CORPORATION. 

[Case  No.  665.] 

H.  J.  REAL  et  ak 

SAN  JOAQUIN  LIGHT  &  POWER  CORPORATION. 

[Case  No.  732.] 

MRS.  S.  MoMASTERS  et  aL 

V. 

SAN  JOAQUIN  LIGHT  &  POWER  CORPORATION. 
[Case  No.  800.] 

BE  SAN  JOAQUIN  LIGHT  &  POWER  CORPORATION. 
[Application  No.  1666;  Decision  No.  3241.] 

Service ^^ Contracts ~^ Bight  to  require-^ In  general, 

1.  An  electric  utility  cannot  require  consumers  to  sign  eontraets 
as  a  condition  precedent  to  service  under  ordinarj  oondftions. 

Service  ^ConiraetS"^  Bight  to  require '^  Agriot(ltu$ral  power. 

2.  An  electric  utility  can,  unless  a  higher  rate  is  paid  for  non- 
contract  service,  require  contracts  in  the  first  instance  as  a  condition 
precedent  to  agricultural  power  service  in  sparsely  settled  territory 
requiring  unusually  large  investments;  but  the  term  should  be  lor 
three  years  rather  than  five  years,  and  continue  only  from  year  to  year» 
and  the  contract  should  be  subject  to  cancelation  upon  equitable  terms, 
and  should  specify  for  the  information  of  signers  that  appeal  lies  to 
the  Commission  from  unreasonable  proviMons. 

Service^ Contracts'^ Bight  to  require-^ Oil  u?elto«— JfiMas— JfMftie- 
ipal  street  lighting. 

3.  Contracts  can  be  required  to  be  signed  as  a  condition  precedent 
to  oil  well,  mining  power,  and  mimicipal  street  lightfng  electric  serv- 
ice, in  view  of  the  uncertainty  and  hazards  of  the  business  or  the 
relatively  large  investment  required. 
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Payment  —  Securfty  —  Oottftvicf  that  WUs  whaU  he  Uen  an  land^ 

4.  A  ehmse  in  an  eleetrie-servioe  eontract  t^t  bilb  shall  be  a 
lien  on  the  oonsumer't  land  is  unreasonable.        « 

lH8crimination^Paymmtt^Vontract  Umt  hitU  thaU  he  Hem,  em  Utnd. 

5.  Farmers  are  diseriminated  against  by  oontracto  psoviding  that 
their  electric  bills  ^all  be  a  lien  ob  theif  land,  when  no  similar  pro- 
Tision  exists  as  to  other  consumers. 

Service  ~^  Damages  prom  defective  eerHee^  Waiver.      ^ 

6.  It  is  unreasonable  to  require  an  electric  consumer  to  waive 
future  damages  from  defective  servida  as  a  eondition  preoedent  to 
service. 

Service  ^  Electric  ^  Purposes  for  w'hich  energy  ma^  he  used, 

7.  Fanners  paying  a  flat  rate  for  a  maximum  amount  of  electricity 
for  irrigation  pumps  should  be  permitted  to  use  the  energy  for  other 
purposes  when  the  pumps  are  not  in  use  and  tlie  demand  is  eontrolled 
by  a  double  throw  switdi  m  Mi»t  linbting  derioe,  altbou|^  an 
occasional  consumer  may  use  current  in  excess  of  his  payment. 

Service  —  Electric  —  Rights  of  ttay  —  Free  grant. 

8.  An  intending  electric  consumer  cannot  be  required  as  a  oosdition 
precedent  to  service  to  grant  a  free  right  of  way  over  his  premises  for 
the  distribution  line  beyond  his  installation. 

Bates  —  Electricity  —  Connected  lead  or  maximum  demand. 

9.  Electric  rates  based  on  the  conneeted  load  rather  than  the 
maximum  demand  are  preferable  for  small  consumers  whose  optrating 
characteristics  are  well  known. 

Bates  —  Electricity  —  Maximum  demand  —  ftow  determined, 

10.  The  maximum  demand,  as  a  base  for  an  electrio  rate,  should 
be  taken  by  continuous  readings  of  at  least  fifteen  minutes  Ts;ther  than 
five  minutes;  and  the  ehavge  should  b^  for  the  period  for  which  a.  bill 
li  normally  rendered  rather  than  for  the  entire  year. 

Dieerimination  —  Service  —  Electricity  —  Traneforming.  ^ 

11.  An  electric  utility  cannot  require  agrieultural  power^.  oil-well 
power,  and  isolated  lighting  consumers  to  supply  transformers,  which 
are  fiunished  free  to  mining  power^  industrial  power,  commercial  light- 
ing^  and  moat  residence  lighting  consumers. 

Service  —  Eteetrieity  ^  Transferm^er  —  Ownership. 

12.  Electric  transformers  should  be  supplied  by  the  utility  even 
though  the  revenue  may  not  justify  the  installation,  since  transformers 
are  a  necessary  instrumentality  in  the  rendition  of  service,  and  the 
utility  can  protect  itself  by  the  rate  or  by  a  guaranty. 

Valuation -^Ooing  value '^  Early  losses --^  Sttccessful  operation. 

13.  No  allowance  can  be  made  for  going  value  in  a  rate  case,  other 
than  considering  tangible  properties  as  being  in  Buccessful  operation  by 
a  going  utility,  where  the  revenues  have  been  sufficient  to  wipe  out 
early  losses  in  addition  to  providing  for  an  adequate  depreciation  fund 
and  return  on  the  investment  and  deficits. 

Valuation  ^  Hydroelectric  water  rights  ~^  Comparison  with  cost  of 
generation  by  steam  —  Effect  of  shifting  price  mf  fuel  oU, 

14.  A  valuation  of  hydroelectric  water  rights  on  the  basis  of  the 
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oompftrative  coats  of  geB^athig  enprgy  bf  water  and  l^  steam  is  of 
little  merit,  where  the  difference  in   coats  varies  with   the   shifting 
price  of  fuel  oil  ui(|d  by  the  steam  plant. 
vmhtatUm^Hydro^setrio  tiwHtfr  ri0ht9'^Cgm/pan9Qn   wUh   art   of 
generaUnn  &y  steam,  —  Cost  of  water  generaUon, 

16.  In  Taluing  hydroeleotrie  water  right  on  the  basis  of  the  com- 
parative costs  of  generating  energy  by  water  and  by  steam,  water 
generation  cannot  be  taken  at  a  lower  eost  than  is  used  as  the  basil 
for  fixing  rates^ 

yalttatiofi'^Hydroeleetno  Mooter  righte^^  Comparison  uHih  coat  of 

generation  hy  ateam^  Price  of  fuel  oil. 

16*  No  value  oan  be  given  hydroelectric  water  rights  on  the  basis  of 

the  comparative  costs  of  generating  energy  by  water  and  fay  steam, 

where  wat^  production  wUl  cost  the  more  imtil  fuel  oil,  used  by  the 

steam  plant,  advanoes  60  per  cent  in  price. 
Vaiuation'^Hudiroeleoirio  waiter  rigkt  ^  J^ettrUnmnt   to   lower  Hfia- 

rian  owners, 

17.  Hydroelectrie  water  rights  cannot  be  valued  on  the  basis  of  the 
capitalisation  of  an  assumed  detriment  to  lower  riparian  irrigated  land 
from  the  withholding  of  water  by  the  utility's  storage  in  the  spring 
season,  where  the  storage  is  a  benefit  to  the  lower  irrigation. 

Valuation ^HifdroelecPrio  water  rights*^ Federal  grant, 

18.  No  allowance  can  be  madf  on  &  rate  case,  in  excess  o(  moneys 
artually  expended,  for  hydroelectrie  water  rights  resulting  from  a 
Federal  permit  to  construct  a  reservoir  and  flood  government  lands. 

VaX/uation  -^  Bleetric  plant  *-  Material  and  supplies  —  iimounC 

19.  An  allowance  of  $328,624  was  made  for  materials  and  supplies 
for  an  electric  system  haviuig  a  rate  value  of  $10,064,640. 

Vahtation^  Electric  plmmt'^  Working  eoipital -^  Amount, 

20.  An  allowance  of  $13S,600  wns  made  for  working  capital  fpr  an 
^     electric  qrstem  having  a  rate  value  of  $10,064,640. 

Betum^Eleetric  plant -^S  per  cent  aXUrwanee, 

21.  A  return  of  8  per  cent  was  allowed  an  electric  utility,  on  the 
theory  that  a  return  should  be  snfflcient  to  attract  additional  neccasary 
capital,  although  the  cost  of  money  was  only  6  per  cent,  and  notwith- 
standing that  extensive  transmissicm  and  distribution  lines  had  been 
built  largely  to  hold  the  territory  from  a  competitor. 

Depreciation  ->  Electric  plant  —  6  per  cent  sinhing''fund  ammuitg, 

22.  An  electric  depreciation  annuity  was  computed  on  a  6  per 
cent  sinking-fund  basis. 

Betum  —  Amount  ->  Depreciation  fund  reinve^ed  in  pHant, 

23.  In  fixing  the  amount  of  the  annual  depreciation  allowance  on 
the  sinking-fund  basis,  the  California  Oommissiofi  will  not  assume  a 
return  of  only  4  per  cent,  where  It  appears  that  the  depreciaticm  re* 
serve  is  regularly  invested  in  the  plant  upon  which  a  return  of  8  per 
cent  is  allowed. 

Service -^ Electricity '^ Service  connection^  Who  must  pay  for, 

24.  £leotrieal  consumers  receiving  service  without  a  contract  may 
P.U.R.1916C. 
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be  required  to  pay  for  the  cost  of  the  initial  service  connection,  and 
disconnections  and  reconnections  made  at  their  request. 

Bates  —  Electricity  —  Residence   lighting  —  Minimum   hill. 

26.  A  minimum  bill  for  residence  lighting  was  fixed  at  75  cents  per 
meter  per  month  rather  than  at  $1  per  mopth. 

Service  ~^  Application  in  'writing  ~^  Right  to  require, 

26.  Intending  electric  consumers  may  be  required  to  make  applica- 
tion in  writing  for  service,  setting  forth  the  location  of  the  premises, 
the  purpose  of  the  service,  a  description  of  the  equipment,  the  name 
and  address  of  the  person  responsible  for  bills,  and  the  relation  of  the 
applicant  to  the  premises. 

Service '•m  Selection  of  rate  ^^  Change, 

27.  A  rate  or  schedule  selected  by  an  electrical  consumer  from  other 
applicable  rates  and  schedules  should  remain  in  effect  until  changed  by 
thirty  days'  written  notice  from  the  consumer. 

Rates-mJSlectricity'-^Subvneters  and  secondary  meters, 

28.  Submeter  or  secondary  electric  meters  may  be  charged  for 
separately  on  a  monthly  rental  basis  where  the  rates  are  based  on  a 
supply  from  one  meter. 

Service  —  Electricity  —  Meters  —  Who  should  'furnish. 

29.  Electric  meters  should  be  furnished  and  installed  by  the  utility 
at  its  own  expense. 

Service -^  Electricity -^  Meters -^  Error  in  registration  ~^  Tests, 

30.  An  electric  meter  should  not  be  used  which  has  an  error  of 
registration  in  excess  of  2  per  cent  under  normal  operation,  the  con- 
sumer having  the  right  to  require  a  test  to  be  made  in  his  presence  or 
that  of  an  expert,  a  reasonable  charge  to  be  made  for  tests  made  oftener 
than  once  in  six  months. 

[April  6,  1916.] 

CoNsoLiDATBD  complaints  and  an  application  relative  to  the 
electric  rates,  rules,  regulations,  contracts,  and  practices  of  the 
San  Joaquin  Light  &  Power  Corporation.  It  was  found  that 
the  utility  could  not  require  contracts  as  a  condition  to  service 
under  ordinary  conditions,  and  that  contracts  for  agricultural 
power  were  objectionable  in  certain  features;  that  it  was  im- 
proper to  require  consumers  to  contract  that  bills  should  be  a 
lien  on  their  land,  to  waive  damages,  to  grant  rights  of  way, 
to  pay  in  all  instances  according  to  the  maximum  demand,  and 
to  furnish  transformers ;  that  there  was  no  serious  complaint  as 
to  the  quality  of  service;  that  the  utility  should  relocate  meter 
boxes  at  its  own  expense;  that  no  order  wks  required  as  to  exten- 
sions, the  utility  having  resumed  its  policy  of  making  reasonable 
extension  at  its  own  expense;  that  discrimination  in  rates  would 
be  removed  by  the  order;  that  the  rates  for  agricultural  power 
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and  commercial  lighting  were  excessive;  that  residence  lighting 
should  be  based  on  a  block  system  with  a  monthly  minimum  of 
75  cents ;  and  ordered  that  the  rates,  rules,  regulations,  and  con- 
tracts prescribed  in  the  opinion  should  be  put  into  effect,  the 
rates  being  estimated  to  yield  a  return  of  8  per  cent,  with  a  6 
per  cent  sinking-fund  depreciation  annuity,  on  an  ascertained 
valuation  of  $10,054,540,  no  allowance  being  made  for  early 
losses  that  had  been  recouped,  or  for  franchises  and  water  rights 
in  excess  of  the  cost  and  incidental  expenses  thereof.  It  was 
recommended  that  a  contract  to  furnish  service  to  the  Mt  Whit- 
ney Power  &  Electric  Company,  which  was  beneficial  to  neither, 
be  abrogated  and  a  new  contract  made. 

Appearances:  E.  J.  Emmons  for  East  Bakersfield  Improve- 
ment Association  j  Geo.  H.  Woodruff  and  C.  L.  Russell  for  com- 
plainants in  Case  No.  655;  A.  L.  Sayre  for  complainants  in 
Case  No.  732 ;  R.  H.  Cross  and  F.  W.  Henderson  for  complain- 
ants in  Case  No.  800;  M.  F.  McCormick  and  W.  F.  Chandler 
for  Merchants  Association  of  Fresno ;  Sanborn  &  Roehl  for  Ros- 
enberg Brothers  &  Company,  Guggenhime  &  Company,  and 
Castle  Brothers;  M.  F.  McCormick,  district  attorney,  for  Fres- 
no county ;  F.  W.  Henderson,  city  attorney,  for  city  of  Merced ; 
R.  W.  Hayes  for  city  of  Clovis ;  Short  &  Sutherland  and  Jared 
How  for  San  Joaquin  Light  &  Power  Corporation. 

Thelen,  Commissioner:  The  above-entitled  proceedings  place 
in  issue  all  the  rates,  rules,  regulations,  contracts,  and  practices 
of  San  Joaquin  Light  &  Power  Corporation  in  connection  with 
its  electric  business.  By  consent  of  all  parties,  these  proceedings 
were  consolidated  for  hearing  and  decision. 

The  complaint  in  case  No.  618  alleges,  in  effect,  that  com- 
plainant is  a  civic  organization  of  the  city  of  Bakersfield,  with  a 
membership  of  more  than  one  hundred  persons,  who  consume 
electric  energy  in  Bakersfield;  that  defendants  are  engaged  in 
the  business  of  selling  electric  energy  to  the  residents  of  the  city 
of  Bakersfield ;  that  the  rates  charged  by  def endanta  for  electric 
energy  are  unjust,  unreasonable,  and  discriminatory;  that  de- 
fendants compel  intending  consumers  to  make  deposits  before 
defendants  will  serve  them ;  that  the  minimum  charge  of  defend- 
ants is  unreasonable  and  discriminatory;  that  defendants  arbi- 
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trarily  refuse  to  make  coimections  and  furnish  electric  energy  to 
residents  of  Bakersfield;  and  that  defendants  are  compelling 
consumers  of  electric  energy  in  Bakersfield  to  reconstruct  meter 
boxes  at  an  expense  of  from  $6  to  $8  each,  paid  by  the  consumer, 
for  the  alleged  purpose  of  protecting  defendants'  meters.  Com- 
plainant asks  that  this  Commission  investigate  the  rates,  rules, 
,  and  regulations  of  defendants  and  thereafter  prescribe  just  and 
reasonable  rates,  rules,  and  regulations.  The  answer  denies  that 
any  of  the  rates,  rules,  or  regulations  of  defendants  are  unjust, 
unreasonable,  or  discriminatory. 

The  complaint  in  case  No.  655  is  signed  by  more  than  twenty- 
five  persons  and  corporations  who  own  agricultural  lands  in  or 
about  McFarland  and  Wasco,  in  Kern  county,  and  who  are 
purchasing  electric  energy  from  defendant  for  the  purpose  of 
pumping  water  for  irrigation.  The  complainants  complain 
of  tlie  following  matters: 

1.  The  five-year  term  of  defendant's  standard  agricultural 
power  contract. 

2.  The  flat  rate  of  $50  per  horse  power  per  year,  which  is 
defendant's  most  frequently  used  agricultural  power  rate. 

3.  The  reasonableness  of  defendant's  flat  and  meter  rates. 

4.  The  time  and  manner  of  making  measurements  to  deter- 
mine the  amount  of  electric  energy  to  be  paid  for  by  consumers  of 
electric  energy  for  agricultural  purposes. 

5.  The  provisions  of  defendant's  contracts  by  which  the  con- 
sumers waive  certain  claims  for  damages. 

6.  The  inability  of  the  consumers  under  the  agricultural  pow- 
er contracts  to  use  electric  energy  for  any  purpose  other  than  the 
pumping  of  water  for  irrigation. 

7.  The  provisions  of  defendant's  contracts  under  which  the 
consumer  of  electric  energy  for  agricultural  pumping  purposes 
must  pay  for  the  installation  and  maintenance  of  transformers. 
Complainants  ask  this  Conmiission — 

1.  To  establish  just  and  reasonable  rates  to  be  charged  by 
defendant. 

2.  To  establish  just  and  reasonable  rules  and  regulations  to 
be  observed  by  defendant. 

8.  'To  abolish  the  flat  rate  of  $50  per  horse  power  per  year 
P.U.R.1916C. 
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and  to  establish  a  lower  and  more  reasonable  flat  rate  in  lieu 
thereof. 

4.  To  order  defendant  to  take  a  measurement  of  the  amoimt 
of  electric  energy  being  supplied,  at  any  time,  upon  demand,  and 
at  the  expense  of  the  consumer,  such  measurement  to  be  the 
basis  of  future  diarges  until  a  subsequent  measurement  shows 
a  (fifferent  result. 

5.  To  limit  the  time  during  which  defendant's  service  may  be 
discontinued  during  any  one  month  without  the  necessity  of 
compensating  the  consumer,  to  not  ^coeed  40  hours,  in  the  aggre- 
gate, in  any  one  month. 

6.  To  direct  defendant  to  permit  its  consumers  of  electric 
energy  for  agricultural  pumping  purposes  to  use  such  energy  for 
other  additional  purposes. 

7.  To  direct  defendant  to  install  and  maintain  all  transform- 
ers for  consumers  of  agricultural  power,  at  defendant's  own  ex- 
pense. 

The  answer  denies  that  any  of  the  rates,  rules,  regulations,  or 
practices  of  defendant  referred  to  in  the  complaint  are  in  any 
way  unjust  or  unreasonable. 

The  complaint  in  case  No.  732  is  signed  by  about  one  hun- 
dred and  fifty  of  defendant's  consumers  of  electric  enei^  for 
agricultural  pumping,  residing  principally  in  Fairmead,  Beren- 
da,  and  Madera,  in  Madera  county.  The  complaint  in  this  case 
is  in  substantially  the  same  form  as  the  complaint  in  case  No. 
655,  except  that  the  complainants  make  additional  complaint 
against  the  provisions  of  defendant's  agricultural  power  con- 
tracts, imder  which  the  amount  of  riectric  energy  for  whidi 
payment  must  be  made  shall  in  no  event  be  less  than  75  per  cent 
of  the  manufacturer's  rated  capacity  of  the  motor.  The  prayer 
of  the  complaint  is  also  substantially  the  same  as  the  prayer  of 
the  complaint  in  case  fNo.  655,  with  the  exception  that  the  com- 
plainants in  case  No.  732  make  the  additional  request  that  this 
Commission  require  the  defendant  to  construct  lines  for  the 
transmission  of  electric  energy  for  power  purposes,  at  defend- 
ant's own  expense,  provided  that  the  point  of  consumption  is 
within  a  reasonable  distance  from  defendant's  existing  power 
lines.  The  answer  denies  the  material  allegations  of  the  com- 
plaint. 
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The  complaint  in  case  No.  800  is  signed  by  twenty^-six  'farm- 
ers residing  in  or  about  Le  Grand,  in  Merced  county.  The  com- 
plaint is  directed  solely  against  the  charge  of  $50  per  horse 
power  per  annum  charged  by  defendant  under  its  most  fre- 
quently used  agricultural  power  contract.  The  complainants 
ask  that  a  just  and  reasonable  rate  for  this  service  be  established 
by  this  Commission.  The  answer  denies  that  the  existing  rate 
is  unjust  or  unreasonable. 

The  petition  in  application  No.  1666  was  filed  with  this  Com- 
mission subsequ^it  to  the  filing  of  the  complaints  in  cases  Nos. 
618,  655,  732,  and  800.  The  petition  alleges  that  San  Joaquin 
Light  &  Power  Corporation  is  a  public  utility  engaged  in  the 
business  of  producing,  transmitting,  and  distributing  electric 
energy  for  consumption  in  the  counties  of  Fresno,  Kern,  Kings, 
Madera,  Merced,  Stanislaus,  and  Tulare,  and  that  said  corpora- 
tion desires  this  Commission  to  establish  just  and  reasonable 
rates  to  be  diarged  and  coDected  by  petitioner  for  electric  energy 
sold  throughout  the  entire  territory  supplied  by  petitioner.  The 
following  parties  were  pwmitted  to  intervene  in  this  application : 
County  of  Fresno  and  Merchants  Association  of  Fresno ;  city  of 
Merced;  city  of  Clovis;  Sosenberg  Brothers  &  Company;  Gug- 
genhime  &  Company  and  Castle  Brothers.  Public  hearings  in 
the  above-entitled  proceedings  were  held  in  Bakersfield,  Tulare, 
Madera,  Fresno,  and  San  Francisco.  These  proceedings  were 
submitted  on  December  lY,  1915,  on  briefs,  which  have  now, been 
filed.   . 

At  the  time  these  proceedings  were  submittea,  the  following 
exhibits  had  been  filed  by  the  respective  parties: 

1.  Complainants  in  case  No.  618,  exhibits  numbers  1  to  4, 
inclusive. 

2.  Complainants  in  case  No.  655,  exhibits  numbers  1  to  6, 
inclusive. 

3.  Complainants  in  case  No.  732,  exhibits  numbers  1  to  5, 
inclusive. 

4.  Le  Grand  protestants,  exhibit  number  1. 

5.  Merchants  Association  of  Fresno,  exhibits  numbers  1  to  3, 
inclusive. 

6.  San  Joaquin  Light  &  Power  Corporation,  exhibits  num- 
P.U.R.1916C. 
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bers  1  to  36,  inclusive,  and  one  exhibit  in  connection  with  the 
Mt  Whitney  Power  &  Electric  Company  contract 

Y.  Railroad  Commission,  exhibits  numbers  1  to  5,  inclusive. 

It  was  stipulated  that  the  following  documents  should  be  con- 
sidered as  being  in  evidence  without  the  assignment  of  a  formal 
exhibit  number :  all  rates,  rules,  and  regulations  of  San  Joaquin 
Light  &  Power  Corporation  on  file  with  the  Railroad  Commis- 
sion, including  all  deviations ;  J.  G.  White  &  Company's  inven- 
tory and  appraisal  of  the  electric  properties  of  San  Joaquin 
Light  &  Power  Corporation,  filed  in  application  No.  992;  the 
file  in  the  matter  of  the  informal  complaint  of  C.  F.  Murray, 
filed  in  September,  1916;  the  complete  file  of  "rate  research;" 
the  last  Federal  census  report  and  the  reports  of  the  State  Board 
of  Equalization  and  of  the  State  Boatd  of  Agriculture,  in  so 
far  as  they  relate  to  the  growth  of  the  territory  served  by  the 
utility  herein ;  and  all  documents  filed  with  this  Commission  re- 
ferring to  Tulare  County  Power  Company. 

It  was  further  stipulated  that  such  documents  as  mi^t  be 
filed  by  the  parties  subsequent  to  the  last  hearing  in  these  pro- 
ceedings should  be  considered  as  evidence  in  these  proceedings. 
The  following  documents  have  been  filed  by  San  Joaquin  Light  & 
Power  Corporation,  have  been  given  the  exhibit  numbers  in- 
dicated, and  will  be  considered  as  being  in  evidenec  in  these 
proceedings : 

8an  Joaquin  Light  d  Power  Corporation, 
Exhibit.  Subject-matter  of  exhibits. 

No.  37.    Minimum  charge  data. 
No.  38.    General  data. 
No.  39.     Development  coat. 
No.  40.     Cost  of  developing  business. 

No.  41.    Explanation  of  distribution  of  administrative  expense. 
No.  42.     Casualty  insurance  account. 

No.  43.    Proper  minimum  monthly  bill  for  rural  lighting  consumers. 
No.  44.    Cost  of  money  and  rate  of  return  for  all  departaients. 
No.  45.    Comparison  of  operating  expenses  with  other  companies. 
No.  46.     Load  factor  of  citrus  and  alfalfa  growers'  plants. 
No.  47.    Additional  data  on  proposed  additions  and  betterments. 
No.  48.    Probable  increases  and  decreases  in  operating  expenses  for  1916  aa 

against  1915. 
No.  49.    Comparison  of  flat  irrigation  charges  of  San  Joaquin  Light  k  Power 

Corporation  with  similar  charges  of  otiier  electric  utilities. 
No.  50.    Proposed  rate  schedule. 
No.  51.     Substation  data. 
No.  52.    Analysis  of  consumption   of   commercial  lighting  consumers  for 

March,  1915. 
No.  53.    Alfalfa  hay  prices  submitted  by  Schmits. 
P.U.R.1936C. 
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San  Joaquin  Light  d  Power  Corporation — Continued, 
Exhibit.  Subject-matter  of  exhibits. 

No.  54.  Letter  from  San  Joaquin  Light  ft  Power  Ck>rporation,  dated  Novem- 
ber 15,  1915,  referring  to  certain  Fresno  complaints. 

No.  55.  Letter  from  San  Joaquin  Light  ft  Power  Corporation,  dated  Novem- 
ber 29,  1915,  referring  to  account  of  Mr.  0.  B.  Wulbem. 

No.  56.  Letter  from  San  Joaquin  Light  ft  Power  Corporation,  dated  Feb- 
ruary 28,  1916,  containing  data  with  reference  to  commercial 
lighting  consumers  for  March,  1915. 

No.  67.  Letter  from  San  Joaquin  Light  ft  Power  Corporation,  dated  March 
1, 1916,  with  new  consumers'  tag  and  forms  of  biUs. 

No.  58.  Final  water  power  permit  from  United  States  Department  of  Agri- 
culture covering  lands  in  Sequoia  National  Forest. 

No.  59.  Power  agreement  with  United  States  Department  of  Agriculture 
covering  Crane  Valley  dam  and  reservoir  and  other  developments 
in  Sierra  National  Forest. 

No.  60.  Contract  dated  June  14,  1909,  between  Miller  ft  Lux,  Incorporated, 
and  San  Joaquin  Light  ft  Power  Company. 

No.  61.    Details  of  exhibit  No.  27— cost  of  aervioe. 

No.  62.  Letter  from  San  Joaquin  Light  ft  Power  Corporation,  dated  March 
4,  1916,  inclosing  tabulation  of  evaporation  losses  for  Crane 
Valley  reservoir. 

No.  63.  Letter  from  San  Joaquin  Light  ft  Power  Corporation,  dated  Sep- 
tember 30, 1915,  inclosing  map  showing  location  of  hydroelectric 
properties  on  North  Fork  of  San  Joaquin  river. 

No.  64.    Data  on  power  consumers,  1915. 

No.  65.    Cost  of  mon^  secured  from  sale  of  bonds. 

No.  66.    Analysis  of  Kailroad  Commission  and  other  expenses. 

The  San  Joaquin  corporation's  annual  report  for  the  year 
ending  December  31,  1915,  has  been  filed,  and  will  also  be  con- 
sidered as  being  in  evidence  herein. 

The  subject-matter  of  this  opinion  will  now  be  considered  un- 
der the  following  heads: 

I.  San  Joaquin  Light  &  Power  Corporation  and  its  predecessors. 

II.  Territory  and  consumers  served, 
m.  Stock,  bonds,  and  notes. 
rV.  Financial  statement. 

V.  Electric  properties. 
VL  Contracts. 

1.  Propriety  of. 

2.  Liens  on  land. 

3.  Waiv^  of  damages. 

4.  Purposes  for  which  electric  energy  may  be  used. 

5.  Rights  of  way. 

6.  The  maximum  demand  system. 
7.  Transformers. 

Vn.  Service. 

1.  Quality  of. 

2.  Meter  boxes. 

VnL  Extensions. 
IX.  Rates. 

1.  Existing  rates. 

2.  Value  of  property. 

(a)  Investment. 

(b)  Estimated  reproduction  cost  new. 

(c)  Estimated  cost  of  reproduction  new,  less  depreciation. 

(d)  Franchisee. 

(e)  Going  concern  value. 

(f)  Water  rights. 

(g)  Fair  retiim. 
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IX.  Rates — Continued. 

3.  Operating  expenses. 

4.  Depreciation  annuity. 
6.  Cost  of  service. 

6.  Discriminations. 

7.  Agricultural  power. 

8.  Oil-well  power. 

9.  Mining  power. 

10.  Industrial  power. 

11.  Commercial  lighting. 

12.  Residence  lighting. 

13.  Street  lighting. 

14.  Contract  with  Mt.  Whitney  Light  ft  Power  Compaay. 
X.  Rules  and  regulations. 

I.  San  Joaquin  Light  &  Power  Corporation  and  its  Predecessors. 

The  San  Joaquin  Light  &  Power  Corporation  was  incorporat- 
ed under  the  laws  of  California  on  July  19,  1910,  and  is  the 
successor  of  a  number  of  public  utility  corporations  theretofore 
operating  in  the  San  Joaquin  valley.  The  first  in  time  of  these 
utilities  was  San  Joaquin  Electric  Company,  which  was  incor- 
porated on  March  30,  1895.  The  business  of  this  corporation 
was  conducted  from  August,  1899,  to  December,  1902,  by  John 
J.  Seymour,  as  receiver.  In  December,  1902,  the  property  was 
purchased  by  San  Joaquin  Power  Company.  San  Joaquin 
Power  Company  in  1903  purchased  the  steam  plant  and  dis- 
tributing system  of  Fresno  Gas  &  Electric  Company.  In  1905, 
San  Joaquin  Power  Company  was  reorganized  under  the  name 
of  San  Joaquin  Light  &  Power  Company.  This  company  ac- 
quired by  purchase  the  property  of  the  following  ultilities:  In 
1907,  Selma  Light  &  Water  Company;  in  1909,  Lemoore  Light 
&  Power  Company  and  Sanger  Light  &  Power  Company. 

In  1910,  San  Joaquin  Light  &  Power  Company  was  taken 
over  by  San  Joaquin  Light  &  Power  Corporation,  the  present 
utility.  During  the  same  year,  San  Joaquin  Light  &  Power 
Corporation  also  acquired  control  of  Merced  Falls  Gkis  &  Electric 
Company  and  Power  Transit  &  Light  Company.  By  the  pur- 
chase of  Power  Transit  &  Light  Company,  San  Joaquin  Light  & 
Power  Corporation  also  secured  control  of  Power  Development 
Company,  Bakersfield  Gas  &  Electric  Light  Company,  and  Bak- 
ersfield  &  Keiai  Electric  Railway  Company. 

II.   Territory  and  Consumers  Served. 

The  San  Joaquin  Light  &  Power  Corporation,  hereinafter  re- 
ferred to  as  the  San  Joaquin  corporation,  sells  electric  energy 
P.U.R.l9i6a 
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in  all  or  a  portion  oi  the  counties  of  Merced,  Mariposa,  Fresno, 
Madera,  Tulare,  Kings,  and  Kern,  in  the  San  Joaquin  valley. 
Electric  energy  is  sold  in  the  cities  or  towns  of  Bakersfield, 
Clovis,  Corcoran,  Dinuba,  Firebaugh,  Kingsburg,  Fowler,  Fres- 
no, Lemoore,  Los  Bancs,  Madera,  Maricopa,  Merced,  McKit- 
trick,  Eeedley,  Sanger,  Selma,  and  Taft,  and  in  the  territory 
embraced  within  the  general  area  in  which  these  cities  or  towns 
are  located.  During  the  year  ending  December  31,  1916,  the 
San  Joaquin  corporation  sold  electric  energy  to  12,934  resi- 
dence lighting  consumers,  4,892  commercial  lighting  consumers, 
179  municipal  lighting  consumers,  1,691  industrial  power  con- 
sumers, 857  agricultural  power  consumers,  and  27  other  power 
consumers.  To  these  customers,  the  San  Joaquin  corporation 
sold  electric  energy  in  the  following  amounts:  For  residence 
lighting,  2,927,796  kilowatt  hours;  for  commercial  lighting, 
6,924,745  kilowatt  hours;  for  municipal  lighting,  1,577,133 
kilowatt  hours;  for  industrial  power,  26,121,522  kilowatt  hours; 
for  agricultural  power,  18,767,408  kilowatt  hours;  and  for  all 
other  power,  22,500,096  kilowatt  hours. 

The  San  Joaquin  corporation  sells  gas  in  and  about  Bakers- 
field,  Merced,  and  Selma.  iN'atural  gas  is  sold  in  and  about 
Bakersfield,  and  artificial  gas  in  and  about  Selma  and  Merced. 
During  the  year  ending  December  31,  1915,  the  San  Joaquin 
corporation  had  3,861  consumers  of  gas  in  and  about  Bakers- 
field; 552  in  and  about  Merced;  and  325  in  and  about  Selma. 

The  San  Joaquin  corporation  sells  water  in  and  about  Madera 
and  Selma,  and  also  owns  and  operates  the  electric  street  railway 
in  Bakersfield. 

The  present  proceedings  involve  only  the  electric  business  of 
the  San  Joaquin  corporation. 

IIL  Stock,  Bonds,  and  Notes. 

The  articles  of  incorporation  of  the  San  Joaquin  corporation 

provide  for  an  issue  of  common  stock  of  the  par  value  of  $15,- 

000,000  and  preferred  stock  of  the  par  value  of  $10,000,000. 

Of  the  stock  so  authorized,  common  stock  of  the  par  value  of 

$11,000,000  and  preferred  stock  of  the  par  value  of  $6,500,000 

is  now  outstanding. 

This  Commission's  auditing  department  reports  that  on  De- 
P.U.R.1916C. 
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cember  31, 1915,  there  were  outstanding  in  the  hands  of  the  pub- 
lic as  obligations  against  the  San  Joaquin  corporation,  bonds  of 
the  San  Joaquin  corporation  and  predecessor  corporations  of 
the  total  face  value  of  $8,880,000,  These  bonds  bear  interest 
partly  at  the  rate  of  5  per  cent  and  partly  at  the  rate  of  6  per  cent 
per  annum. 

On  December  81,  1915,  the  San  Joaquin  corporation  had  out- 
standing notes  payable  of  the  face  value  of  $331,376.17.  On 
the  same  day  the  corporation  had  other  current  liabilities  amount- 
ing to  $403,423.56.  Various  ireserve  accounts  on  the  same  day 
amounted  to  $1,166,788.19. 

IV.  Financial  Statement. 

This  Commission's  auditing  department  reports  book  assets 
and  liabilities  of  San  Joaquin  corporation  on  December  31, 
1916,  including  all  departments  of  the  corporation's  business, 
as  follows: 

TABLE  No.  I. 

AnetB  and  LiabilitieB  of  San  Joaquin  Light  d  Power  Corporation — 

December  SI,  1915. 

ASSETS. 

Fixed  a88et9-^ 

Electrieplant $9,6«7,911.26 

Gas  plant  540,990.19 

Water  plant 109,904.04 

Total  fixed  assets  $10,318,805.48 

Intangible  assets — 

Rights  and  franchises $13,770,298.75 

Bond  discount  and  expense 441,944.72 

Stock  discount 1,250,000.00 

Plant  appreciations 1,546,883.28 

Total  intangible  assets 17,009426.71 

Current  aaset^-^ 

Cash $215,529.21 

Notes  receivable   315,020.36 

Accounts  receivable 339,844.06 

Materials  and  supplies 305,901.41 

Sinking  funds 127,649.47 

Prepayments 1,218.52 

Treasury  securities 145,690.47 

Suspense    (mostly    undistributed    disburse- 
ments)     122,425.17 

Bakersfield  and  Kern  Railway  stock 250,000.00 

Bakersfield  and  Kern  Railway  account 354,227.56 

Total  cnrreat  assets 2,n7fiO€.2S 

Total  assets $29,505,438.46 

P.U.R.1916C. 
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TABLE  No.  I.— Continued, 

LIABILITIB8. 

Capital  liabilities-^ 

Common  stock  $11,006,000.00 

Preferred  stock  6,600,000.00 

Bonds 8,880,000.00 

Total  capital  Uabiliiies $26,880,600.00 

Current  liahilitiee — 

T^kxes  and  insurance  account $3,654.75 

Bond  interest  account 153,250.01 

Other  interest  account 0,410.83 

Sinking-fund  accounts 68,041.50 

Deposits    44,779.92 

Prepayments    23,756.99 

Notes  payable  331,376.17 

Accounts  payable  70^98.17 

Pay  rolls  payable  30,422.39. 

Total  current  liabilities 784,799.7S 

Reserve  acoounta — 

Depreciation    $1,136,947.87 

Casualty  4,660.03 

Insurance 4,960.00 

Bad  debts 7,491.00 

Sinking  fund  accretions  11,739.29 

Total  reserve  accounts 1,165,738.19 

Surplus  capital   $321,259.98 

Corporate   903,640.56 

1,224,900.54 

Total    liabiliUes    $29,505,438.46 

The  auditing  department  reports  income  recapitulation  and 
adjustment  of  the  San  Joaquin  corporation's  entire  business  for 
the  year  ending  December  31,  1915,  as  follows: 

TABLE  No.  II. 

Income  Recapitulation  and  Adjustment  of  San  Joaquin  Light  4  Power 

Corporation — 1915. 

Net  revenue  electric $310,363.34 

Net  revenue  gas 59,820.47 

Net  revenue  water 811.42 

$370,995.23 

Add: 

Jobbing  and  merchandise  revenue $3,224.68 

Intere^  received    6,560.60 

Miscellaneous  earnings    2,576.97 

12,362.25 

$383,357.48 
Deduct: 

Depreciation  general  capital  $250.00 

Depreciation   horses,  wagons,   etc 1,856.13 

Depredation  autos,  etc 3,209.52 

Teamings  2,344.58 

Bad  debts  and  other  reserves 4,800.00 

12,460.23 

Vet  earnings,  year  1915 $370,897.25 

P.U.R.1916C. 
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The  auditing  department  reports  revenues  and  expenses  of 
the  San  Joaquin  corporation's  electric  business  for  the  year  end- 
ing December  81,  1915,  as  follows: 

TABLE  No.  IIL 

El€e$rio  Revenues  mmd  E^penteSf  San  Joaquin  Light  dt  Pa^oet 
Corporation — 1915. 

Revmtue$ — 

Municipal  lighting $69,692.42 

Commercial  and  residence  lighting   594 J01.6S 

Power  874,118.54 

Charged  to  Bakersfield  and  Kern  Railway 27,867.89 

$1,566,465.53 

Expenses — 

Operation  ..., $145,214.20 

Maintenance    54,275.09 

General  and  administration  expenses   227,654.80 

License,  taxes,  and  insurance 97,063.24 

^  524,207.33 

Net  earnings  from  operation $1,042,258.20 

Depreciation    $220,205.19 

Interest  on  bonds 401,709.80 

Interest  on  floating  debt 81,006.95 

Amortization  of  bond  discount  and  expense. . ..       28,972.02 

731,894.86 

Net  revenue  electric  $310,363.34 

The  gross  revenue  from  the  sale  of  electric  energy  in  the  year 
1916  was  $12,017.65  in  excess  of  the  revenue  for  the  year  1914, 
notwithstanding  the  falling  off  of  the  oil-pumping  business, 

V.  Electric  Properties. 

The  present  electric  production  system  of  the  San  Joaquin 
corporation  consists  of  hydroelectric  developments  on  the  San 
Joaquin  river  (in  Madera  county),  on  the  Tule  river  (in  Tulare 
coimty),  and  on  the  Kern  river  (in  Kern  county),  and  an  auxili- 
ary and  stand-by  steam  generating  plant  in  Bakersfield.  In 
January,  1916,  the  small  hydroelectric  plant  at  Merced  Falls, 
which  plant  was  washed  out  by  a  flood  in  January,  1911,  was 
again  placed  in  operation.  However,  inasmuch  as  any  neces- 
sity which  exists  for  the  Merced  Falls  plant  is  of  a  more  or  less 
temporary  nature,  and  because  the  reconstruction  of  the  plant 
was  probably  influenced  more  by  the  desire  of  the  San  Joaquin 
corporation  to  protect  its  water  rights  at  this  point  than  by  any 
urgent  necessity,  it  need  not  be  considered  in  connection  with  the 
permanent  production  system. 
P.U.R.1916C. 
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The  preseut  San  Joaquin  river  development  consists  of  a  Stor- 
age reservoir  in  Crane  valley  on  the  North  Fork  of  the  San  Joa- 
quin river,  power  house  No.  8,  with  a  rated  capacity  of  2,000 
kilowatts,  also  on  the  North  Fork,  and  San  Joaquin  power  house, 
also  known  as  power  house  No.  1,  having  a  capacity  of  16,000 
kilowatts  at  unity  factor,  located  an  the  main  river  below  the 
jimction  of  the  North  Fork,  Crane  Valley  reservoir  has  an 
apparent  maximum  capacity  of  51,000  acre  feet,  and  an  actual 
capacity  of  approximately  40,000  acre  feet  of  water  impounded 
by  a  combination  earth  and  rock  fill  dam  measuring  1,860  feet 
in  length  at  the  top  and  having  a  maximum  height  of  150  feet. 

The  water  from  Crane  Valley  reservoir  passes  through  the 
Qutlet  tower,  where  the  outflow  is  regulated,  into  a  horizontal 
tunnel  under  the  dam  and  into  a  concrete  basin  fitted  with  an 
outflow  weir.  From  this  point  the  water  enters  the  conduit 
system,  consisting  of  a  series  of  canals,  tunnels,  and  flumes,  hav- 
ing a  capacity  of  100  cubic  feet  per  second,  and  is  conveyed  for 
a  distance  of  about  4^  miles,  to  the  regulating  reservoir  of  power 
house  No.  3,  wh^e  a  fall  of  401  feet  is  available.  From  the 
regulating  reservoir  the  water  flows  through  a  tunnel  and  steel 
pipe  line  of  60  to  52  inches  in  diameter  for  a  distance  of  8,111 
f  eet^  terminating  at  the  power  house,  where  the  water  is  utilized 
to  drive  four  overhung  Doble  tangential  water  wheels  direct  con- 
nected to  two  1,000  kw.  generators.  After  being  discharged 
from  power  house  No.  3,  the  water  is  allowed  to  pass  down  the 
canyon  of  the  North  Fork  to  a  point  near  the  junction  of  that 
stream  and  the  South  Fork,  where  a  small  diversion  weir  serves 
to  form  a  pond,  from  which  water  from  both  the  North  Fork  and 
the  South  Fork  is  supplied  to  the  conduit  system  serving  San 
Joaquin  power  house  No.  1.  This  conduit  system,  consisting  of 
approximately  4.6  miles  of  tunnels,  canals,  and  flumes,  termi- 
nates in  an  8-acre  regulating  reservoir  having  a  capacity  of 
about  35  acre  feet.  San  Joaquin  power  house  No.  1  is  supplied 
from  this  reservoir  through  two  pipe  lines,  which  vary  in  diam- 
eter from  44  inches  at  the  top  to  34  inches  at  the  bottom,  and 
have  a  total  length  of  some  4,300  feet  The  hydraulic  head  at 
this  point  is  about  1,425  feet.  The  generating  equipment  of  San 
Joaquin  power  house  No.  1  consists  of  four  4,000  k.  v.  a.  2,300 
volt  units  direct  connected  to  single  impulse  wheels  operated  with 

P.U.R.1916C. 
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two  needle  nozzles.  The  discharge  from  this  power  house  is 
directly  into  the  main  San  Joaquin  river.  At  this  point  it  may 
be  well  to  call  attention  to  the  fact  that  the  present  San  Joaquin 
power  house  Na  1,  completed  in  1911^  was  constructed  on  the 
site  occupied  by  the  old  San  Joaquin  power  house,  which  was 
constructed  about  1896,  and  was  operated  until  displaced  by  the 
new  plant  The  power-house  building  of  the  old  plant  is  being 
used  at  the  present  tinme  as  a  storeroom,  and  the  old  pipe  line 
from  the  same  regulating  reservoir,  and  apparently  still  in  good 
condition,  is  not  used  for  any  purpose  in  connection  with  the 
present  operations  of  the  company. 

The  Tule  river  development,  although  construction  work  was 
started  in  1903,  was  not  placed  in  operation  until  some  time  \n 
the  spring  of  1914.  This  development  consists  of  a  single 
hydroelectric  plant  known  as  Tule  power  house  operated  under  a 
static  head  of  1,535  feet  without  storage.  Water  is  diverted 
from  the  Doyle  branch  of  the  Tule  rivw  at  a  point  known  locally 
as  Doyle's  ranch,  from  which  place  it  is  taken  directly  into  the 
conduit  line,  consisting  entirely  of  tunnels  and  covered  concrete 
ditch,  for  a  distance  of  17,115  feet  to  a  concrete  surge  tank  at 
the  head  of  the  pressure  pipe  line.  From  this  point  the  water 
is  carried  to  the  power  house,  located  on  the  Doyle  branch  a  short 
distance  above  its  confluence  with  the  Nelson  branch  of  the  Tule 
river,  through  a  steel  pipe  line  approximately  3,600  feet  in 
length  and  varying  in  diameter  from  36  inches  at  the  top  to  30 
inches  at  the  bottom.  In  the  power  house  are  located  two  main 
generating  units  each  having  a  rated  capacity  of  3,000  k.  ▼.  a. 
and  directly  connected  to  3,600  horse  power  impulse  water 
wheels.  This  power  plant  is  connected  to  the  main  60,000  volt 
system  at  Strathmore,  Tulare  county. 

The  oldest  of  the  hydroelectric  developments  owned  by  the 
San  Joaquin  corporation  is  located  on  the  Kern  river,  and  is 
known  as  the  Kern  Canyon  Power  Plant  This  plant  was  con- 
structed by  the  Power  Development  Company  in  1895.  Al- 
though the  flume  which  originally  conducted  the  water  from  the 
point  of  diversion  to  the  head  of  the  penstock  has  since  been 
entirely  replaced  by  a  tunnel,  the  plant  is  now  operating  as 
originally  built,  except  for  changes  made  in  the  original  water 
wheels  prior  to  1901  and  a  few  minor  replacements  and  addi- 
P.U.R.1916C. 


Digitized  by 


Google 


B.  BAK£RSFIBLD  IMP.  ASSO.  ▼.  SAN  JOAQUIN  L.  ft  P.  CORP.        847 

tions.  Water  is  diverted  from  the  Kern  river  about  2  miles 
above  the  mouth  of  the  canyon  by  a  natural  dam^  through  8,500 
feet  of  concrete  lined  tunnel,  and  is  delivered  directly  into  a 
pressure  pipe  line  66  inches  in  diameter  and  660  feet  long.  The 
total  drop  at  this  point  is  212  feet  and  the  water  is  utilized  to 
operate  three  450  kw.  generators.  Power  from  the  Kern  canyon 
plant  is  transmitted  a  distance  of  15  miles  over  two  10,000  volt 
circuits,  to  Bakersfield,  where  connection  is  made  with  the  com- 
pany's main  system. 

The  Bakersfield  steam  plant  is  used  both  as  an  auxiliary  and  as 
a  stand-by  station.  The  first  permanent  unit,  a  2,500  k.  ▼•  a. 
turbo-generator,  was  installed  during  the  spring  of  Iflll ;  a  sec- 
ond turbine  unit,  rated  at  6,250  k.  ▼.  a.  with  5,P00  kw.  steam 
end,  was  placed  in  operation  in  November,  1911 ;  and  the  third 
turbine  unit,  identical  with  the  second  unit  but  rated  at  7,800 
k.  v.  a.  with  6,250  kw.  steam  end,  began  operating  during  the 
latter  part  of  1913.  While  the  present  aggr^ate  rated  capacity 
of  the  three  turbo-generators  is  16,550  L  v.  a.  this  entire  capacity 
is  probably  not  available  at  the  present  time  owing  to  the  limi- 
tations imposed  by  boiler  capacity.  At  the  present  time  there 
are  installed  in  the  Bakersfield  plant,  6,048  boiler  horse-power 
water  tube  boilers,  four  of  the  boilers  being  rated  at  304  horse 
power  and  the  other  eight  at  604  horse  power  each.  This  plant 
is  connected  through  ample  transformer  capacity  to  the  com- 
pany's main  60,000  volt  transmission  system  as  well  as  to  the 
11,000  volt  system. 

In  addition  to  the  production  plants  above  referred  to,  the 
San  Joaquin  corporation  maintains  at  Fresno,  in  the  old  steam 
plant  building,  a  750  horse-power  horizontal  cross-compound 
engine,  belt  connected  through  an  arrangement  of  clutches  be- 
tween two  motor  generator  sets.  Ample  boiler  capacity  is  main- 
tained for  this  unit,  and  under  certain  conditions  it  could  be  con- 
sidered as  a  reserve  unit  in  so  far  as  the  local  street  railway  load 
is  concerned,  although  I  question  the  reasonableness  and  neces- 
sity of  any  such  stand-by,  considering  the  lai^  amount  of  money 
invested  in  duplicate  and  interconnected  production  and  trans- 
mission facilities. 

Power  house  No.  3  is  connected  to  San  Joaquin  power  house 
No.  1  by  a  single  30,000  volt  circuit    From  power  house  No. 
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1,  two  60,000  volt  circuits  lead  to  the  Coppermine  substattcm, 
and  at  this  point  branch  out  and  form  what  is  known  as  the 
''east  loop"  and  the  "west  loop"  of  the  main  transmission  sys- 
tem. The  east  loop  of  the  60,000  volt  system  extends  in  a  gen- 
eral southerly  direction  from  Coppermine  substation,  along  the 
foothills  on  the  east  side  of  the  valley,  through  Tulare  and  Kern 
counties  to  Bakersfield.  The  west  loop  of  the  main  transmission 
system  extends  from  Coppermine  substation  to  the  north  and 
west  of  Fresno,  thence  in  a  general  southerly  direction  to  Henri- 
etta substation,  where  a  branch  line  is  taken  off  westerly  to  Coal- 
inga,  thence  continuing  south  and  passing  to  the  west  of  Tulare 
lake  and  through  the  Lost  Hills,  Midway,  and  Sunset  oil  fields, 
finally  reaching  Bakersfield  from  the  south. 

The  30,000  volt  transmission  system  also  radiates  from  Cop- 
permine substation,  one  line  serving  Madera,  Merced,  Merced 
Falls,  and  a  portion  of  Mariposa  county,  and  a  branch  extending 
due  west  from  a  point  south  of  Madera,  known  as  Sayres  Com- 
ers, serving  Mendota,  Los  Banos,  and  intervening  territory  on 
the  west  side  of  the  San  Joaquin  river.  Two  30,000  volt  lines 
extend  from  Coppermine  to  the  city  of  Fresno.  From  Fresno 
one  circuit  extends  in  a  southerly  direction  along  the  Santa  Fe 
railroad  through  Hanford  and  Corcoran,  finally  terminating  at 
the  Stoil  substation.  At  Hanford,  a  cross,  tie  extends  westerly 
through  Lemoore  to  the  Henrietta  substation,  where  connection 
is  made  with  the  60,000  volt  west  loop. 

VI.  Contracts. 

1.  Propriety  of. 

[I]  The  San  Joaquin  corporation's  rate  schedule,  on  file  with 
this  Commission,  contains  the  following  provision  with  reference 
to  the  signing  of  contracts  by  its  customers:  "No  contract  is 
required  in  the  event  the  customer  requires  only  lighting  service. 
If  power  service  is  involved,  a  written  contract,  such  as  would 
be  applicable  to  the  schedule  selected,  must  be  executed.'* 

In  other  words,  the  San  Joaquin  corporation  requires  the 
signing  of  a  contract  as  a  condition  precedent  to  the  service  of 
agricultural  power  oil-well  power,  mining  power,  industrial  pow- 
er, and  street  lighting. 

The  general  rule  with  reference  to  a  requirement  by  a  utility 
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that  an  intending  customer  must  sign  a  contract  before  he  can 
'  secure  service  was  stated  by  this  Commission  in  its  decision  No. 
2689,  rendered  on  August  12,  1915,  in  case  No.  683,  Ee  Water, 
G.  E.  &  T.  Utilities,  7  Cal.  R.  0.  R.  p.  830,  P.TJ.R1916E, 
717.    In  this  case,  the  presiding  Commissioner  said : 

"Water,  gas,  electric,  and  telephone  utilities  frequently  de- 
mand that  an  applicant  sign  a  contract  before  service  will  be 
delivered.  I  do  not  now  refer  to  extensions  in  unincorporated 
territory,  where  unusual  conditions  frequently  obtain.  Under 
the  rules  herein  prescribed,  the  necessity  for  such  contracts  is 
not  apparent.  The  consumer  is  boimd  by  the  utility^s  lawful 
rates,  rules,  and  regulations  on  file  with  this  Commission.  No 
contract  is  necessary  to  insure  their  applicability  to  him.  The 
utility  will  secure  ample  protection  under  the  rules  herein  es- 
tablished in  the  matter  of  payment  for  its  service  and  for  the  cost 
of  disconnections  and  reconnections.  The  initial  installation  is 
added  to  capital  account  and  is  considered  when  rates  are  es- 
tablished. It  is  diflScult  to  find  any  other  reason  for  compelling 
an  applicant  for  service  to  sign  such  contract  other  than  to  hold 
him  for  a  term  beyond  that  for  which  he  would  desire  to  be 
held  if  he  were  a  free  agent, — a  motive  to  which  this  Commis- 
sion cannot  give  its  sanction. 

"Accordingly  I  recommend  that  henceforth  an  applicant  for 
service  from  a  water,  gas,  electric,  or  telephone  utility  be  not 
required  to  sign  a  contract  as  a  condition  precedent  to  service; 
provided  that  it  is  not  intended  herein  to  pass  on  the  question  of 
contracts  in  connection  with  extensions  in  unincorporated  terri- 
tory, which  matter  is  left  open  for  consideration  in  subsequent 
proceedings.  Utilities  of  these  classes  shall  continue  to  have  the 
right  to  require  applicants  to  sign  reasonable  applications  for 
service,  so  that  their  records  may  contain  the  necessary  data  with 
reference  to  all  consumers.'^ 

In  accordance  with  this  declaration,  this  Commission  adopted 
the  following  rule  with  reference  to  the  execution  of  contracts 
for  service  by  intending  customers  of  water,  gas,  electric,  and 
telephone  utilities: 

"Rule  12.  Except  in  the  case  of  extensions  in  unincorporated 
territory,  which  matter  is  left  open  for  consideration  in  subse- 
quent proceedings,  and  of  extensions  in  incorporated  territory  in 
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cases  in  which  the  Commission  may  hereafter  authorize  the  sign- 
ing of  contracts  for  service^  a  water,  gas,  electric,  or  telephone 
utility  may  not  require  that  an  applicant  sign  a  contract  for 
service  as  a  condition  precedent  to  service;  provided  that  such 
utility  may  require  that  reasonable  written  application  for  serv- 
ice be  made." 

Hence,  except  in  cases  in  which  special  and  unusual  conditions 
exist,  an  electric  utility  does  not  have  the  right  to  require  the 
signing  of  a  contract  as  a  condition  precedent  to  service.  As  all 
the  terms  and  conditions  of  a  contract  which  properly  enter  into 
a  rate  are  ordinarily  contained  in  the  rates,  rules,  and  regulations 
of  the  utility  on  file  with  the  Railroad  Commission,  the  only  real 
purpose  in  compelling  an  intending  customer  to  sign  a  contract 
for  service  must  be  to  bind  him  to  pay  for  service  for  a  definite 
period,  even  though  he  might  desire  to  discontinue  the  service 
before  the  expiration  of  that  period.  Consequently,  the  only 
justification  for  requiring  the  signing  of  such  a  contract  is  some 
unusual  condition,  such  as  an  abnormally  large  investment  on 
the  part  of  the  utility,  which  would  make  it  unfair  to  the  utility 
to  leave  the  customer  in  such  a  position  that  he  can  discontinue 
service  without  further  payment,  whenever  he  desires  to  do  sa 

[2]  Referring  now  particularly  to  the  agricultural  power  busi- 
ness of  the  San  Joaquin  corporation,  it  appears  that  large  tracts 
of  territory  served  by  the  San  Joaquin  corporation  with  power 
for  pumping  purposes  are  as  yet  sparsely  settled,  and  that  un- 
usually heavy  investments  must  be  made  by  the  San  Joaquin 
corporation,  on  the  average,  to  construct  transmission  and  distri- 
bution lines  to  serve  this  class  of  consumers.  Hence,  at  the  pres- 
ent time  and  under  the  present  conditions,  it  seems  entirely  rea- 
sonable that  the  San  Joaquin  corporation  should  require  the 
signing  of  a  contract  in  the  first  instance  by  an  intending  con- 
sumer of  agricultural  power,  unless  the  consumer  can  in  some 
other  way  adequately  protect  the  utility  against  loss  from  an 
early  discontinuance  of  the  service.  It  will  also  be  clear  that, 
when  a  consumer  selects  an  annual  or  seasonal  rate  which  is 
payable  in  equal  monthly  instalments,  a  contract  should  be  per- 
mitted covering  the  period  for  which  the  particular  rate  chosen  is 
applicable. 

The  rates  herein  established  will  contain  a  form  of  noncon- 
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tract  agricultural  power  rate,  under  which  rate  the  utility  will 
be  adequately  protected.  This  rate  will  be  an  optional  rate  which 
can  bo  used  by  such  customers  as  do  not  desire  to  sign  a  contract^ 
but  will  necessarily  be  slightly  higher  than  the  contract  rates. 

One  of  the  chief  complaints  which  arise  in  connection  with 
the  requirement  of  certain  utilities  that  contracts  be  signed  by 
intending  consumers  is  that  the  consumers  signing  such  contracts 
generally  do  not  know  that  redress  lies  by  appeal  to  the  Bailroad 
Commission,  in  case  the  terms  of  such  contracts  should  prove 
unjust  or  unreasonable.  In  order  to  remove  this  source  of  com- 
plaint, the  San  Joaquin  corporation  should  insert  in  all  its  con- 
tracts, whether  for  agricultural  power  or  any  other  class  of  serv- 
ice, the  following  words:  *^t  is  understood  by  and  between  the 
parties  hereto  that  this  agreement  is  merely  in  the  nature  of  a 
regulation,  and  is  subject  at  all  times,  after  proceedings  duly 
had,  to  change  or  abolition  by  the  Railroad  Commission  of  the 
state  of  California." 

Similar  language  has  for  a  number  of  years  been  inserted  in 
all  the  contracts  of  Mt.  Whitney  Power  &  Electric  Company,  in 
accordance  with  this  Commission's  decision  No.  247,  (rendered 
on  October  1,  1912,  in  application  No.  209  (1  Cal.  R.  C-  R.  p. 
646). 

Considerable  complaint  was  directed  toward  the  term  of  the 
San  Joaquin  corporation's  agricultural  power  contracts,  which 
term  has  been  five  years,  with  an  additional  two-year  term  under 
the  so-called  "coloni^tion  contracts.''  While  a  five-year  term 
may  have  been  reasonable  during  the  early  agricultural  develop- 
ments of  the  San  Joaquin  corporation,  I  am  convinced  from  a 
careful  study  of  the  average  investment  in  distributing  system 
to  serve  agricultural  power  consumers  and  of  the  average  reve- 
nues from  such  service  that  in  the  present  state  of  development 
of  the  corporation's  business  a  term  of  three  years  is  sufficient. 

Complaint  was  also  made  of  the  requirement  of  the  San  Joa- 
quin corporation  that  upon  ike  expiration  of  the  first  five-year 
period  heretofore  in  effect  under  the  agricultural  power  con- 
tracts, the  consumer  has  been  compelled  to  sign  a  new  contract 
for  a  second  five-year  term.  It  was  urged  herein  that  the  neces- 
sity for  the  existence  of  the  contract  relationship  must  be  pre- 
sumed to  have  ceased  at  the  end  of  the  first  term.    I  am  of  the 
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opinion  that  this  contention  is  well  founded.  The  order  herein 
will  provide  that  after  service  has  been  received  during  three 
years  under  the  agricultural  power  contracts,  service  will  there- 
after be  continued  from  year  to  year,  under  the  same  terms  and 
conditions  except  the  term,  as  theretofore,  unless  notice  to  dis- 
continue at  the  end  of  the  original  term  or  of  any  subsequent 
year  be  given,  without  the  signing  of  a  new  contract  The  lan- 
guage to  be  inserted  in  the  contract  shall  be  similar  to  that  here- 
tofore adopted  by  the  Mt.  Whitney  Power  &  Electric  Company, 
Seaman  v.  Mt.  Whitney  Power  &  Electric  Co.  4  Cal.  K.  C.  R. 
p.  1362.  As  hereinbefore  indicated,  contracts  may  continue  to 
be  required  for  flat-rate  agricultural  power  siervice  for  twelve 
months  or  less,  except  in  the  cases  referred  to  in  the  preceding 
sentence.  The  mere  fact  that  the  particular  consumer  using  the 
installation  has  changed  will  not  be  sufficient  to  justify  the 
San  Joaquin  corporation  in  requiring  the  signing  of  a  contract 
running  beyond  the  first  three-year  term. 

The  evidence  in  these  proceedings  revealed  a  number  of  in- 
stances in  which  hardship  has  resulted  from  the  continuing  obli- 
gation to  pay  for  agricultural  power  when  the  consumer  could  no 
longer  advantageously  use  it  On  complaint  of  such  hardship, 
the  Railroad  Commission  reserves  the  right  to  authorize  the  can- 
celation of  the  contract  upon  just  and  equitable  terms,  under 
which  the  utility  will  secure  the  protection  to  which  it  is  entitled 
in  connection  with  the  investment  made  to  serve  the  discontinu- 
ing consumer. 

[3]  No  complaint  was  made  with  reference  to  the  signing  of 
contracts  in  connection  with  the  oil-well  and  the  mining  power 
business.  Both  these  classes  of  business  are  more  or  less  uncer- 
tain and  hazardous.  Considerable .  investment  to  take  care  of 
the  business  is  frequently  required  from  the  utility.  Until  the 
further  order  of  the  Commission,  the  San  Joaquin  corporation 
may  require  the  signature  of  reasonable  contracts  as  conditions 
precedent  to  these  classes  of  service. 

I  have  been  able  to  find  no  good  reason  for  the  continuance 
of  the  practice  of  requiring  the  signing  of  contracts  in  connect 
tion  with  the  service  of  industrial  power.  A  number  of  the 
existing  contracts  seem  clearly  to  be  discriminatory  as  to  the 
rates  named  therein.     These  discriminations  must  all  be  elimi- 
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nated  by  terminating  the  practice  of  compelling  the  signing  of 
contracts^  and  by  bringing  all  cases  of  this  class  of  service  within 
the  uniform  rates,  rules,  and  regulations  herein  prescribed. 

No  complaint  was  made  with  reference  to  the  signing  by  mu- 
nicipalities of  contracts  for  street  lighting.  To  serve  this  class 
of  business,  the  utility  must  make  relatively  large  investments 
which  cannot  be  utilized  for  other  classes  of  business.  It  has 
always  been  the  practice  in  this  state  to  require  municipalities 
to  sign  contracts  for  this  class  of  business.  At  the  present  time, 
I  am  not  satisfied  that  this  practice  is  unreasonable. 
3.  Liens  on  Land. 

[4,  6]  The  various  forms  of  agricultural  power  contracts  of 
the  San  Joaquin  corporation  all  contain  a  provision  to  the  effect 
that  the  sums  due  for  thd  electric  energy  su|])plied  under  the 
contract  shall  be  a  lien  on  the  consumer's  property.  This  pro- 
vision reads  as  follows :  "It  is  expressly  covenanted  and  agreed 
that  the  electrical  energy  herein  agreed  to  be  furnished  is  fur- 
nished for  the  benefit  of  the  land,  and  all  sums  herein  stipulated 
to  be  paid  by  said  purchaser  to  said  company  shall  be  a  lien  on 
all  that  certain  piece  of  Jand  (describing  the  consumer's  land), 
together  with  all  the  tenements,  hereditaments,  and  appurte- 
nances thereto  belonging,  and  tliat  said  company  may  enforce  the 
same,  and  in  event  of  a  suit  thereon  to  enforce  the  payment  of 
any  of  said  sums,  said  purchaser  shall  pay  all  expenses,  includ- 
ing a  reasonable  attorney's  fee,  to  be  fixed  by  the  court  and 
included  as  a  part  of  any  of  said  sums,  and  of  the  judgment  in 
such  action." 

This  provision  is  a  survival  of  the  period  in  the  history  of  this 
state  during  which  the  consumer  had  no  public  autiiority  to 
whom  he  could  look  for  redress,  and  during  which  he  was  com- 
pelled to  take  whatever  the  utili^  offered  him,  whether  he  con- 
sidered it  fair  and  reasonable  or  not.  During  this  period,  the 
contracts  presented  by  utilities  to  intending  consumers  for  their 
signature  were  frequently  drawn  in  such  a  way  as  to  accord  the 
utility  every  possible  protection  which  occurred  to  the  imagi- 
nation of  able  counsel,  while  but  little  regard  was  paid  to  the 
consumer. 

With  the  exception  of  but  two  other  utilities,  the  contracts 
of  which  contain  a  similar  provision  in  a  modified  form,  no  eleo- 
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trical  utility  in  California  other  than  the  San  Joaqmn  corpora* 
tion  undertakes  at  the  present  time  to  make  its  bills  a  lien  on  the 
consumer's  land.  Furthermore,  even  the  San  Joaqmn  corpo- 
ration confines  this  provision  to  the  purchasers  of  agricultural 
power.  The  farmers  in  the  territory  served  by  the  San  Joaquin 
corporation  seem  clearly  to  be  discriminated  against,  in  that 
their  bills  are  mad^  a  lien  on  their  land,  while  no  similar  pro- 
vision exists  with  reference  to  oil-well  power,  mining  power, 
industrial  power,  commercial  lighting,  residence  lighting,  ot 
street  lighting. 

The  San  Joaquin  corporation  urges  that  if  the  provisions 
with  reference  to  liens  on  land  are  eliminated  from  the 
agricultural  power  contracts,  it  will  be  necessary  for  the  cor- 
poration, in  order  to  protect  itself,  to  require  the  payment  of 
flat-rate  bills  monthly  in  advance.  Other  dectric  utilities 
in  California  selling  electric  energy  for  pumping  purposes  to  the 
farmers  of  this  state  have  been  able  to  collect  their  bills  without 
m<mthly  prepayments  in  advance  and  without  undue  losses,  I 
am  satisfied  that  the  San  Joaquin  corporation  can  do  likewise. 

The  provision  in  the  agricultural  poorer  contracts  of  the  San 
Joaquin  corporation  providing  for  a  lien  on  the  consumer's  land 
to  secure  the  payment  of  the  corporation's  bills  shall  be  elimi- 
nated. 
3.  Waiver  of  Damages. 

[6]  The  agricultural  power  contracts  of  the  San  Joaquin  cor- 
poration contain  a  number  of  provisions  by  which  the  consumer 
is  compelled  to  waive  such  claims  as  he  may  have  for  damages 
against  the  corporation  by  reason  of  interruption  or  failure  of 
service,  or  the  energizing  of  its  lines  by  the  corporation  following 
such  interruptions,  and  also  in  connection  with  loss  or  damage 
resulting  from  the  electric  energy  supplied  to  the  consumer, 
whether  such  loss  or  damage  accrues  to  the  person  or  property  of 
the  consumer  or  to  any  other  person.  Such  provisions  are  not 
properly  a  part  of  the  rules  and  regulations  of  a  public  utility, 
nor  should  they  be  made  a  part  of  any  contract  of  service.  The 
parties  should  be  left  to  the  usual  rules  of  law  applicable  to  such 
circumstances,  and  the  utility  should  not  undertake  to  make  the 
consumer,  as  a  condition  of  service  to  him,  waive  such  rights  as 
tiie  law  would  otherwise  give  him. 
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All  provisions  with  reference  to  waiver  of  damages  shall  be 
eliminated  from  the  San  Joaquin  corporation's  contracts* 
4.  Purposes  for  Which  Electric  Energy  May  Be  Used. 

[7]  Considerable  complaint  was  made  that  consumers  taking 
electric  energy  for  agricultural  power  purposes  under  the  San 
Joaquin  corporation's  various  forms  of  contracts  are  not  per^ 
mitted  to  use  the  electric  energy  for  any  purpose  other  than  for 
the  pumping  of  water  for  irrigation,  even  though  the  consumer 
may  not,  at  the  time,  use  the  electric  energy  for  this  purpose. 
A  number  of  complainants  testified  that  at  times  when  they  are 
not  pumping  water  for  irrigation,  they  would  like  to  use  the 
electric  energy  to  cut  alfalfa  or  other  feed,  grind  com,  operate 
a  cream  separator,  pump  water  for  domestic  purposes  or  for 
stock,  or  to  light  the  premises.  The  evidence  also  shows  that  in 
a  number  of  instances  the  San  Joaquin  corporation  has  permitted 
consumers  who  made  complaint^  to  install  a  double  throw  switch 
and  to  use  electric  energy  for  a  number  of  these  purposes,  at 
times  when  not  used  for  the  pumping  of  water  for  irrigation. 
It  is  the  uniform  practice  of  Mt.  Whitney  Power  &  Electric 
Company  to  permit  its  agricultural  power  consumers  to  install 
a  double  switch  and  to  use  the  electric  energy  for  which  they 
are  paying,  during  such  times  as  the  motor  used  in  pumping 
water  for  irrigation  is  not  being  operated,  for  the  purpose  of 
illuminating  the  residence  and  grounds. 

It  is  difficult  to  undei*stand  why  a  farmer  who  pays  a  flat 
rate  under  which  he  is  entitled  to  the  continuous  use  of  a  certain 
maximum  amount  of  power  to  operate  his  motor  for  pumping 
purposes  during  the  entire  year,  or  during  certain  specified 
portions  of  the  year,  should  not  have  the  right  to  utilize  for 
other  purposes  the  electric  energy  to  which  he  is  entitled,  when 
he  does  not  desire  to  operate  his  motor  for  pumping.  The  mere 
fact  that  an  occasional  consumer  bridges  over  his  switch,  or  in 
any  otber  manner  secures  more  electric  energy  than  that  for 
which  he  is  paying,  is,  in  my  opinion,  no  conclusive  argument 
against  the  justice  or  reasonableness  of  the  general  practice. 
The  utility  has  a  right  to  prosecute  a  consumer  who  steals  its 
electric  energy  just  as  much  as  anyone  else  has  the  right  to 
prosecute  any  other  kind  of  thief,  and  all  good  citizens  will 
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uphold  a  utility  in  whatever  reasonable  action  it  takes  in  the 
premises. 

A  consumer  should,  in  my  opinion,  have  the  privilege  of 
using  the  full  amount  of  power  for  which  he  is  paying,  irre- 
spective of  the  aggregate  amount  of  his  connected  load,  when  the 
maximum  demand  is  controlled  by  the  instrumentality  of  a 
double  throw  switch  or  other  approved  demand  limiting  device, 
and  the  rates  herein  established  for  agricultural  power  service 
contemplate  the  use  by  the  consumer  of  power  for  the  purpose 
hereinbefore  specified  at  times  when  the  power  is  not  required 
for  pumping  water  for  irrigation.  The  Commission  will  enter- 
tain such  suggestions  as  to  rules  or  regulations  as  the  San  Joaquin 
corporation  may  offer  to  protect  itself  from  abuse  of  this  privi- 
lege. 
5.  Bights  of  Way. 

[8]  The  various  forms  of  agricultural  power  contracts  used 
by  the  San  Joaquin  corporation  all  contain  clauses  with  refer- 
ence to  the  grant  of  rights  of  way  through  the  premises  of  the 
consumer,  reading  as  follows:  "Said  purchaser  hereby  grants 
to  said  company  the  right  of  way  through  the  premises  of  said 
purchaser,  without  expense,  for  the  erection  and  maintenance 
of  poles  and  wire  lines,  through,  over,  and  across  said  premises, 
but  along  the  most  direct  route  that  the  purchaser  may  select, 
together  with  the  right  of  ingress  and  egress,  and  with  the 
privilege  of  a  continuance  thereof  at  the  option  of  said  company 
after  the  expiration  of  this  agreement,  and  the  privilege  of 
removing  the  same  therefrom  on  the  termination  of  this  agree- 
ment. It  is  expressly  agreed  that  the  company  shall  use  all 
reasonable  diligence  and  care  to  avoid  damage  to  the  property 
of  said  purchaser  resulting  from  the  maintenance  of  these  lines 
to  the  point  of  delivery  of  such  electricity,  but  shall  not  be  in 
any  manner  responsible  beyond  such  point  of  delivery." 

Considerable  complaint  was  made  against  this  provision,  par- 
ticularly in  so  far  as  the  consumer  is  compelled  to  grant  a  right 
of  way  through  his  premises  beyond  his  own  pumping  installa- 
tion to  other  lands.  Such  a  provision  does  not  seem  a  reasonable 
condition  precedent  to  service,  and,  as  far  as  I  know,  is  contained 
in  the  contracts  of  only  two  or  three  other  electric  utilities  in 
this  state.  Whether  the  utility  shall  have  the  right  to  oonstruct 
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its  distributing  lines  on  the  lands  of  a  customer  beyond  the 
customer's  pumping  installation  is  a  matter  which  should  be 
left  to  unfettered  bargaining  between  the  customer  and  the  util- 
ity. I  am  satisfied  that  in  most  cases  a  farmer  wiD  be  entirely 
reasonable  if  a  neighbor  desires  service  through  an  extension 
of  the  distributing  line  from  the  existing  installation.  In  any 
event,  a  utility  should  not  have  the  right  to  insist  on  this  pro- 
vision as  a  condition  precedent  to  service,  any  more  than  it  should 
have  the  right  to  insist  on  securing  any  other  advantage  which  is 
not  'properly  connected  with  the  service  to  the  particular  con- 
sumer. 

The  provision  in  the  agricultural  power  contracts  of  the  San 
Joaquin  corporation  with  reference  to  rights  of  way  beyond  the 
consimier's  installation  shall  be  eliminated. 
6.  The  Maximum  Demand  System. 

[9,  10]  The  rates  charged  by  the  San  Joaquin  corporation 
for  metered  lighting  service  and  for  both  metered  and  flat-rate 
power  service  are  all  based,  both  as  to  the  unit  price  at  which  the 
energy  or  service  is  supplied  and  as  to  the  minimum  charge, 
on  the  measured  annual  maximum  demand,  except  in  the  case 
of  certain  metered  power  service  supplied  in  connection  with 
the  development  of  oil  wells,  so-called  metered  "colonization^' 
agricultural  power  service,  and  certain  flat-rate  lighting  and 
metered  cooking  and  heating  service.  In  the  excepted  cases  the 
basis  used  is  the  rated  capacity  of  the  installations  connected  to 
the  company's  lines. 

A  considerable  number  of  the  complaints  herein  were  based 
on  the  uncertainty  and  the  alleged  unfairness  to  the  consumers 
of  the  maximum  demand  system  as  applied  by  the  San  Joaquin 
corporation.  The  agricultural  power  consumers  drew  attention 
to  the  varying  maximum  demands  of  the  same  pumping  installa- 
tion, depending  on  the  season  of  the  year  when  the  demands  are 
taken,  and  the  commercial  lighting  consumers  complained  of 
largely  varying  bills  paid  under  this  system  by  consumers  who 
used  practically  identical  amounts  of  energy. 

The  method  of  ascertaining  the  consumer's  maximimi  demand 
is  set  forth  in  the  San  Joaquin  corporation's  filed  rate  schedules 
for  metered  lighting  and  metered  power  service  as  follows :  "The 
maximum  demand  is  ascertained  and  determined  by  taking  watt- 
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meter  readings  from  time  to  time  aa  the  company  may  elect 
and  for  periods  of  five  minutes'  duration,  and  the  highest  amount 
ascertained  at  any  of  such  times  shall  be  the  maximum  demand. 
No  attempt,  however,  is  made  to  take  readings  to  determine  the 
maximum  demand  on  strictly  residence  consumers,  all  the  cur- 
rent being  charged  at  the  maximum  rate.  .  .  .  Such  highest 
amount  so  ascertained  and  determined  shall  continue  until  the 
customer  has  made  a  material  change  in  his  installation  and  has 
demanded  that  a  new  maximum  demand  reading  be  taken." 

The  measurement  of  the  maximum  demand  of  flat-rate  jtower 
installations  other  than  that  of  agricultural  consumers  is  de- 
scribed by  the  San  Joaquin  corporation  as  follows:  "The  cur* 
rent  supplied  is  measured  with  either  an  integrating  watt-hour 
meter,  a  printometer  watt-hour  meter,  a  graphic  recording  watt- 
hour  meter,  or  a  maximeter,  as  the  company  may  elect,  depend- 
ing upon  the  character  of  the  load." 

The  method  of  measuring  the  maximum  demand  of  flat-rate 
agricultural  power  service  is  set  forth  in  the  San  Joaquin  cor- 
poration's filed  schedules  as  follows:  "The  electrical  energy 
supplied  is  measured  with  an  integrating  watt-hour  meter.  The 
amount  of  electrical  energy  to  be  paid  for  each  calendar  month 
shall  be  ascertained  and  determined  by  measurements  taken  for 
a  period  of  five  minutes'  duration,  at  such  time  or  times  during 
each  year  of  the  contract  as  the  company  may  elect  The  first 
measurements  shall  be  taken  within  thirty  (30)  days  after  the 
company  shall  commence  to  supply  electrical  energy,  and  such 
measurements  shall  determine  the  amount  of  electrical  energy 
to  be  paid  f  or  •  •  •  unless  •  •  .  the  use  of  a  greater  amount 
shall  be  asoertained  and  determined.    •    .    •" 

It  will  be  noted  that  the  first  measured  maximum  demand  in 
any  year  is  used  as  the  basis  for  all  subsequent  charges  unless  a 
higher  demand  is  later  ascertained,  in  which  event  the  hi^er 
demand  governs.  It  is  also  important  to  note  that  the  demand 
.  is  measured  at  such  intervals  as  may  be  convenient  or  desirable  to 
the  San  Joaquin  corporation,  and  that  the  period  for  which  the 
demand  is  taken  is  in  each  instance  five  minutes. 

Inasmuch  as  the  method  employed  by  the  San  Joaquin  corpora- 
tion, in  connection  with  the  determination  of  maximum  demands 
for  rate  purposes,  has  been  made  the  subject  of  severe  criticism 
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on  the  part  of  a  large  number  of  its  patrons^  and  because  of 
the  importancje  of  the  subject,  I  desire  to  call  attention  briefly 
to  the  theory  of  the  demand  system  of  charging  for  electric 
service,  and  to  point  out  the  inequitable  results  of  the  system 
as  applied  by  the  San  Joaquin  corporation.  We  may  assume, 
at  least  for  convenience  in  considering  the  general  problem, 
that  the  cost  of  furnishing  electric  service  to  any  consumer  or 
class  of  consumers  consists,  first,  of  the  service  or  consumer  cost 
which  may  be  independent  of  any  demand  upon  either  the  out- 
put or  the  peak  load  capacity  of  the  utility's  service  facilities; 
second,  the  demand  or  readiness-to-serve  cost  which  is  inde- 
pendent of  the  extent  to  which  the  service  is  utilized ;  and,  third, 
tiie  energy  cost  which  in  turn  is  independent  of  the  demand 
created  by  the  operation  of  the  consumer's  utilization  equip- 
ment. Of  the  three  principal  elements  of  cost  referred  to,  the 
demand  cost,  under  conditions  prevailing  in  the  San  Joaquin 
valley,  is  by  far  the  most  important,  and  hence  under  any  system 
of  charges,  such  as  that  established  by  the  San  Joaquin  corpora- 
tion, the  method  used  in  determining  the  consumer's  maximun^ 
demand  is  a  matter  of  paramount  importance. 

The  present  method  used  by  the  San  Joaquin  corporation  to 
ascertain  the  individual  maximum  demands  of  its  consumer's 
lighting  and  power  equipment  is  not  only  a  relic  of  former  years, 
which  has  long  since  been  discarded  by  pBactically  every  other 
large  operating  company,  but  is  also  unreasonably  expensive 
to  maintain.  There  may  have  been,  and  probably  was,  ample 
justification  for  the  adoption  of  this  method  of  demand  deter- 
mination when  the  number  of  consumers  was  small  and  their 
operating  characteristics  were  practically  unknown.  However, 
at  the  present  time  and  under  existing  conditions,  any  necessity 
which  may  have  existed  heretofore  for  the  adoption  of  such  a 
temporary  expediment  has  entirely  disappeared. 

The  operating  characteristics  of  ordinary  agricultural  and 
other  power  installations  are  well  known  and  can  be  provided 
for,  readily  and  equitably,  by  rates  based  on  the  connected  load 
This  system  will  be  provided  in  the  rates  herein  established.  If 
individual  cases  of  hardship  arise  under  this  altered  method, 
they  may  be  drawn  to  the  Commission's  attention. 

Residence  and  other  small  lighting  installations  can  be  made 
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to  yield  the  proper  amount  of  revenue  ihrou^  the  eBtabliahment 
of  simple  block  schedules  as  herein  provided. 

Larger  power  and  lighting  consumers,  whose  operating  condi- 
tions are  or  may  be  subject  to  greater  variation,  both  as  to 
maximum  demand  and  the  amount  of  energy  consumed,  will 
yield  sufficient  revenue  to  justify  the  installation  of  one  of  the 
several  types  of  demand  indicating  and  intergrating  watt-hour 
meters  which  are  now  on  the  market. 

In  general,  while  recognizing  the  fact  that  there  are  excep- 
tions which  will  require  special  consideration,  I  am  convinced 
that  no  system  of  electric  rates  based  wholly  or  largely  upon  the 
consumer's  maximum  demand,  as  distinguished  from  his  con- 
nected load,  can  be  equitably  applied  except  in  oases  where  the 
maximum  demand  over  a  period  of  not  less  than  fifteen  minutes 
is  regularly  and  constantly  measured  by  some  fixed  instrument 
located  at  the  point  of  delivery  of  the  service.  When  the  maxi- 
mum demand  is  so  measured,  the  charge  should  be  for  the  period 
for  which  the  bill  is  normally  rendered,  in  the  same  manner  in 
which  the  actual  consumption  is  charged  and  collected  for.  A 
single  maximum  demand  reading  should  not  govern  an  entire 
year's  bills. 

If  abuse  with  reference  to  the  manufacturer's  rating  of  the 
motor  should  develop,  means  for  testing  such  motors  and  stop- 
ping such  abuse  will  be  provided. 

The  rates  herein  established  contemplate  the  method  of  charg- 
ing hereinabove  described.  The  San  Joaquin  corporation  can 
accordingly  discontinue  its  present  practice  of  installing  meters 
on  strictly  flat-rate  installations  and  thus  effect  a  ivery  material 
saving. 
7.  Transformers. 

[11,  12]  The  San  Joaquin  corporation  requires  its  consumers 
to  supply  transformers  in  the  following  classes  of  cases: 

(1)  Under  all  irrigating  pumping  contracts. 

(2)  In  all  cases  where  isolated  lighting  consumers  are  to  be 

served,  unless  it  is  apparent  that  more  business  can  be 

taken  on  in  the  near  future. 
(8)  For  all  motors  and  lights  used  at  the  oil  wells,  or  by  the 

oil  pumping  consumers  on  the  r^ular  pumping  rates. 
A  large  number  of  complaints  were  made  in  these  proceed- 
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ings  against  the  practice  of  the  San  Joaquin  corporation  of  com- 
pelling certain  classes  of  its  consumers  to  supply  the  trans- 
formers. Why  consumers  of  agricultural  power  or  oil-well 
power,  or  certain  lighting  consumers,  should  be  required  to 
supply  their  own  transformers,  while  consumers  of  mining  power 
or  industrial  power  or  commercial  lighting,  and  most  residence 
lighting  consumers,  secure  their  transformers  at  the  expense  of 
the  utility,  is  not  clear.  That  discrimination  results  from  this 
difference  in  treatment  cannot  reasonably  be  denied. 

A  transformer  is  an  intrumentality  necessary  to  the  service 
rendered  by  the  utility,  just  as  much  as  its  hydroelectric  plants, 
its  steam  plants,. its  transmission  lines,  and  its  distributing  sys« 
tem.  As  a  general  rule,  no  good  reason  appears  why  the  utility 
should  compel  the  consumer  to  supply  the  transformer,  while 
the  utility  supplies  the  production  and  transmission  system  and 
the  distribution  lines.  With  the  exception  of  a  few  of  the  smaller 
electric  utilities  in  this  state,  practically  all  the  electric  utilities 
supply  the  transformers,  except  in  isolated  cases  in  which  the 
utility  is  of  the  opinion  that  the  revenue  to  be  derived  from  the 
customer  does  not  justify  the  utility  in  supplying  the  trans- 
former. Even  in  such  cases,  however,  the  proper  course  would 
seem  to  be  to  ask  the  consumer  to  pay  such  rate  or  make  such 
griaranty  as  will  protect  the  utility,  without  compelling  the  con- 
sumer to  pay  for  one  of  the  instrumentalities  needed  by  the  utility 
to  render  its  service. 

Henceforth,  the  San  Joaquin  corporation  will  be  expected  to 
supply  and  maintain,  at  its  own  expense,  all  transformers  neces- 
sary in  its  business.  If,  in  special  cases,  the  investment  neces- 
sary to  serve  an  intending  consumer  seems  unduly  high, 
application  for  relief  may  be  made  to  this  Commission,  where- 
upon the  Commission  will  then  make  an  equitable  adjustment 
of  the  matter. 

The  rates  herein  prescribed  are  established  on  the  assumption 
that  the  San  Joaquin  corporation  vnll  take  over,  under  equitable 
conditions,  all  transformers  now  on  its  system  and  heretofore 
paid  for  by  its  consumers.  If  the  utility 'does  not  desire  to  pur- 
sue this  course,  it  will  be  necessary  to  reduce  accordingly  the 
rates  herein  established. 

It  is  suggested  that  payment  for  the  existing  transformers  may 
P.U.R.1916C. 
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be  made  under  uniform  rules  and  regulations  by  crediting  the 
consumers  with  a  fixed  percentage  of  the  fair  value  of  the  trans- 
formers on  the  consumers'  bills,  month  by  month,  until  the 
transformers  are  fully  paid  for. 

VII.  Service. 

1.  Quality  of. 

A  large  number  of  patrons  of  the  San  Joaquin  corporation 
testified  that  the  corporation's  service,  particularly  prior  to  1914, 
had  not  been  satisfactory.  The  principal  source  of  complaint  was 
the  frequent  interruptions  of  agricultural  power  service.  These 
interruptions  caused  considerable  annoyance,  losses  due  to  the 
stoppage  of  motors,  and  material  additional  expense  due  to  the 
more  careful  and  constant  attention  necessary.  Wliile  it  must 
be  recognized  that  only  a  small  percentage  of  the  total  number 
of  the  San  Joaquin  corporation's  consumers  testified  in  these 
proceedings,  it  is  also  obvious  that  each  interruption  of  the 
nature  referred  to  must  have  affected  the  service  supplied  to  a 
considerable  number  of  the  corporation's  patrons. 

Although  any  interruption  of  service  supplied  under  the  con- 
ditions prevailing  in  the  rural  territory  served  by  the  San 
Joaquin  corporation  is  most  annoying,  and  to  a  certain  extent 
undoubtedly  deprives  a  consumer,  receiving  service  under  flat 
rates,  of  the  benefits  of  the  continuous  service  for  which  he  is 
paying,  the  frequency  of  these  interruptiwis  has  undoubtedly 
decreased  during  the  past  year,  and  I  feel  that  at  this  time  there 
is  little  cause  for  complaint  in  this  r^ard. 

The  only  other  serious  complaint  against  the  service  supplied 
ence  between  the  voltage  maintained  upon  the  corporation's  sup- 
by  the  San  Joaquin  corporation  was  directed  against  the  differ- 
ply  circuits  in  East  Bakersfield  and  in  Bakersfield.  This  c(mdi- 
tion  should  be  rectified  at  once.  The  rates  herein  established 
contemplate  that  a  uniform  standard  voltage,  phase  and  fre- 
quency wiU  be  maintained  for  each  class  of  service  in  each  com- 
munity, larger  unit  or  over  the  entire  system. 

2.  Meter  boxes.  * 

Considerable  complaint  was  made,  particularly  from  Bakers- 
field and  Fresno,  with  reference  to  a  nil©  or  regulation  adopted 
by  the  San  Joaquin  corporation  in  the  early  part  of  191 1,  appH- 
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cable  whenever  an  electric  lighting  service  is  discontinued,  and 
compelling  the  owner  of  the  premises,  before  service  will  be 
resumed,  to  remove  the  meter  box  at  his  own  expense  from 
screened  porches  and  other  more  or  less  inaccessible  places,  to 
some  place  accessible  to  the  utility's  meter  readers. 

The  testimony  shows  that  the  average  cost  of  such  removal  is 
between  $6  and  $8.  The  testimony  further  shows  that  up  to  the 
early  part  of  1914  the  San  Joaquin  corporation  installed  its 
meters  in  the  original  locations  without  any  protest  whatsoever 
on  its  part  In  view  of  this  fact,  it  seems  only  reasonable  that 
if  the  San  Joaquin  corporation  desires  to  have  the  meters  in- 
stalled prior  to  1914  relocated,  it  should  pay  the  expense  of  such 
relocation.  On  the  other  hand,  it  is  entirely  reasonable  to  require 
that  meters  installed  in  the  future  shall  be  installed  in  a  location 
accessible  to  the  corporation's  meter  readers.  The  consumer, 
however,  should  not  be  compelled  to  install  the  meter  box  on  the 
outside  of  his  building  in  such  a  manner  as  to  mar  the  building, 
if  any  other  accessible  location  is  available. 

The  rates  herein  established  have  been  determined  on  the  as- 
sumption that  the  San  Joaquin  corporation  will  repay  the  moneys 
heretofore  reasonably  expended  by  the  corporation's  consumers 
in  relocating  meters  under  the  rule  or  regulation  adopted  in 
1914.  In  ease  of  such  relocations  hereafter,  the  expense  shall 
be  borne  by  the  San  Joaquin  corporation. 

VIII.  Extensions. 

Considerable  complaint  was  made  to  this  Commission  with 
reference  to  a  requirement  of  the  San  Joaquin  corporation  com- 
pelling its  intending  consumers  to  advance  the  funds  necessary 
to  construct  extensions.  Beginning  in  April,  1913,  and  continu- 
ing to  a  time  subsequent  to  the  first  hearings  in  these  proceedings, 
the  San  Joaquin  corporation  consistently  told  intending  con- 
sumers whose  service  would  require  an  extension,  that  the  corpo- 
ration was  without  funds,  and  that  the  extension  would  not  be 
made  unless  the  intending  consumer  advanced  the  cost  thereof. 
Six  per  cent  interest  was  paid  on  the  moneys  thus  advanced. 
The  officials  of  the  San  Joaquin  corporation  testified  in  these 
proceedings  that  this  policy  was  from  the  beginning  regarded  by 
the  corporation  merely  as  a  temporary  expedient  to  tide  over  a 
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period  of  financial  stringency.  This  stringency  was  caused 
principally  by  the  necessity  of  doing  certain  expensive  construc- 
tion work  within  a  designated  time  on  the  Crane  Valley  project 
Funds  which  otherwise  would  have  been  used  to  construct  ex- 
tensions to  secure  increased  business  were  devoted  to  the  Crane 
Valley  project 

Prior  to  the  submission  of  these  proceedings,  the  San  Joaquin 
corporation  again  reverted  to  its  original  policy  of  making  all 
reasonable  extensions  at  its  own  expense,  and  the  officials  of  the 
corporation  testified  that  they  hoped  that  they  would  now  be  able 
to  adhere  uninterruptedly  to  this  policy. 

The  general  rules  applicable  to  extensions  by  electric  utilities 
outside  of  municipalities  were  established  by  this  Commission 
in  its  decision  No.  2689,  in  case  No.  683,  Re  Water,  G.  E.  & 
T.  Utilities,  7  Cal.  R  C.  R.  830,  P.U.R.1915E,  766.  Referring 
to  this  question,  the  Commission  said: 

^^It  is  not  feasible  at  this  time  to  establish  a  general  rule 
defining  free  limits  for  extensions  outside  of  municipalities. 
The  Commission  naturally  desires  the  utility  to  be  as  liberal  as 
possible  in  the  construction  of  extensions,  but  r^ard  must  also 
be  had  to  the  utility's  financial  condition  and  the  rights  of  exist- 
ing consumers.  If  the  parties  cannot  agree,  they  may  submit 
the  matter  informally  to  the  Commission  or  formally  as  provided 
by  §  36  of  the  Public  Utilities  act 

"The  Commission  has  frequently  drawn  attention  to  the  fact 
that  it  is  unreasonable  for  utilities  to  urge  that  each  extension 
constructed  at  their  cost  must  be  profitable  in  itself.  Such  a 
policy  would  lead  to  grave  results  in  thwarting  the  development 
of  this  state,  and  cannot  be  permitted  by  thia  Commission. 

"The  Commission's  attention  has  recently  been  drawn  to  a 
number  of  eases  in  which  utilities  which  have  a  monopoly  in 
certain  territory  have  refused  to  make  extensions  in  cases  in 
which  they  would  have  made  them  had  there  been  competition 
and  under  circumstances  under  which  they  actually  do  make 
extensions  in  other  territory  in  which  competition  exists.  If 
this  attitude  persists,  it  will  become  the  matter  of  very  serious 
consideration  from  the  Commission.  If  a  utility  adopts  such  a 
policy  in  any  part  of  the  territory  served  by  it,  it  must  expect 
this  fact  to  be  taken  into  consideration  if  another  utility  of  like 
P.U.R.1916C. 


Digitized  by 


Google 


B.  BAKERSFIELD  IMP.  ASSO.  r.  BAN  JOAQUIN  L.  &  P.  CORP.       865 

kind  asks  authority  to  enter  the  territory  under  consideration  or 
any  other  portion  of  the  territory  served  by  the  existing  utility." 

The  Commission  thereupon  adopted  its  rule  16,  in  case  No. 
683,  which  rule  will  apply  to  the  San  Joaquin  corporation.  This 
rule  reads  as  follows:  "Rule  16.  A  water,  gas,  electric,  or  tele- 
phone utility  shall  make  such  reasonable  extensions  in  unincor- 
porated territory  at  its  own  expense,  as  it  can  agree  upon  with 
the  applicant  for  service;  provided  that  in  any  case  in  which  the 
construction  of  an  extension  at  the  utility's  sole  expense  will  in 
its  opinion  work,  an  undue  hardship  upon  the  utility  or  its  exist- 
ing consumers,  the  matter  may  be  submitted  to  the  Commission 
as  provided  by  §  36  of  the  Public  Utilities  act,  unless  satis- 
factorily adjusted  by  an  informal  application  to  the  Commis- 
sion." 

The  question  of  extensions  within  incorporated  territory  is 
fully  covered  by  rule  15  in  said  decision,  reading  as  follows: 
"Rule  16.  A  water,  gas,  electric,  or  telephone  utility  which 
operates  under  a  general  franchise  authorizing  the  occupancy  of 
all  the  streets  of  a  municipality  shall  make,  at  its  own  expense, 
such  street  extensions  as  may  be  necessary  to  serve  applicants; 
provided  that  in  any  case  in  which  the  construction  of  an  exten- 
sion at  the  utility's  sole  cost  will  in  its  opinion  work  an  undue 
hardship  upon  the  utility  or  its  existing  consuinfers,  the  matter 
may  be  submitted  to  the  Commissiim  as  provided  by  §^  36  of  the 
Public  Utilities  act,  unless  satisfactorily  adjusted  by  an  informal 
application  to  the  Commission." 

In  view  of  the  fact  that  the  San  Joaquin  corporati(Hi  has  now 
reverted  to  its  original  policy  of  making  all  reasonable  extensions 
at  its  own  expense,  it  is  not  necessary  to  pursue  this  subject 
further  at  this  time. 

IX.  Rates. 

1.  Existing  Rates. 

The  existing  rates  of  the  San  Joaquin  corporation  for  each 
class  of  service  will  be  stated  and  considered,  in  so  far  as  neces- 
sary, under  the  discussions  of  the  various  classes  of  service  which 
will  hereinafter  be  found.  Althou^  all  the  electric  rates  of  **he 
San  Joaquin  corporation  are  at  issue  herein,  complaint  was  made 

P.U.R.1916C.  55 


Digitized  by 


Google 


866 


CALIFOBNIA  RAILBCAD  CX>MhaSSION. 


particularly  of  the  agricultural  power  rates,  the  commercial 
lighting  rates,  and  the  residence  lighting  rates. 
2.  Vdltie  of  Property. 

(a)  Investmeni. — This  Commission's  auditing  department 
and  the  San  Joaquin  corporation  both  made  extensive  and 
detailed  audits  of  the  books  of  the  San  Joaquin  corporation,  and 
its  predecessor  corporations,  for  the  purpose  of  determining  the 
amount  of  money  which  has  actually  been  invested  in  the  electric 
business  of  the  San  Joaquin  corporation. 

Mr.  T.  G.  Hughes,  one  of  this  Commission's  assistant  auditors, 
reported  that  the  total  sum  invested  by  the  San  Joaquin  corpora- 
tion and  its  predecessors  in  the  corporation's  electric  business  as 
of  December  31,  1914,  was  the  sum  of  $9,096,270.76.  The 
following  table  shows  the  total  investment  in  the  electric  business 
at  the  end  of  each  year  from  1895  to  1914,  inclusive,  as  reported 
by  Mr.  Hughes : 

TABLE  No.  IV. 


Investment 

in  Eleoirie  Property  of 
and  Its  Predecessors  on 

San  Joaquin  Light  d  Power  Corporation 
December  SI,  of  Each  Year. 

Year 

Investment  <m 
December  31 

1 895 

$72,199.65 
407,196.36 

1896    

1897    

460,941.44 

1898    

485,663.58 
568,510.49 

1899    

1900    

715,026.52 

1901    

876,050  59 

1902    

937,832.04 
1,023,702.28 

1903    

1904    

1,177,679.86 
1.480,986.45 

1905    

1906    

2,013,685.46 

1907    

2,163,221.25 

1908    

2,264.435.14 

1909    

2,466,838.72 
2,865,533.69 
5,911,721.15 

1910    

1911 

1912    

7,031,119.76 
8,233,891.04 

1913    

1914    

9,096,270.75 

The  following  table  shows  the  investment  as  of  June  1,  1915, 
secured  by  adding  to  the  investment  as  of  December  31,  1914, 
the  additions  and  betterments  between  December  31,  1914,  and 
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June  1,  1915,  with  overhead  applicable  thereto,  together  with 
working  capital  and  stores  and  supplies : 

TABLE  No.  V. 

Inveatmen4  of  San  Joaquin  Light  d  Power  Corporation  im  Electric  Property  as 
of  June  1, 1915,  Baaed  on  Investment  on  December  SI,  19H,  ae  Reported 
by  Mr.  Mughee, 

Investment  on  December  31, 1914,  as  reported  by  Mr.  Hughes. .  $9,096,270.75 

Additions  and  betterments  to  June  1,  1915 347,302.15 

Overhead  added  to  additions  and  betterments 5,180.44 

Working  capital 121,000.00 

Stores  and  supplies 282,338.50 

Total  investment  on  June  1,  1915 $9,852,091.84 

It  appears  from  the  San  Joaquin  corporation's  exhibit  No.  3-L 
that  a  considerable  portion  of  the  additions  and  betterments  be- 
tween December  31,  1914,  and  Jime  1,  1916,  are  as  yet  non- 
operative. 

The  San  Joaquin  corporation  reports  in  its  exhibit  No.  3-L  a 
total  investment  for  its  electric  properties  as  of  December  81, 
1914,  amounting  to  $9,066,170.03.  This  investment  is  $41,- 
100.72  less  than  the  investment  reported  as  of  December  31, 
1914,  by  Mr.  Hughes.  Mr.  Hughes  testified  that  the  difference 
is  principally  due  to  the  fact  that  he  included  the  investment 
in  the  Kern  Canyon  flume  of  the  Power  Development  Company, 
while  the  San  Joaquin  corporation  wrote  off  this  investment  for 
the  reason  that  it  is  no  longer  useful  and  has  been  abandoned. 

The  following  table  shows  the  investment  of  the  San  Joaquin 
corporation  in  its  electric  properties  as  of  June  1,  1915,  as 
reported  by  the  San  Joaquin  corporation  in  its  exhibit  No.  3-L: 

TABLE  No.  VI. 

Investment  of  Ban  Joaquin  lAght  d  Power  Corporation  in  Electric  Property 
as  of  June  1,  1915,  as  Reported  by  Corporation. 

Total  operative  capital  investment  to  December  31,  1914  ....    $9,055,170.03 

Total  jobs  closed  January  1  to  June  1,  1915 34,187.59 

Total  open  jobs  and  estimates — operative  property 97,832.23 

Total  operative  property  $9,187,189.85 

Total  open  jobs  estimates — nonoperative  property  $207,025.00 

Total  developments — nonoperative  property 19,631.98 

Purchase  of  Fresno  Gas  &  Electric  Company  ....       16,797.23 

Total  nonoperative  property  243,454.21 

Total  capital  investment,  operative  and  nonoperative, 

June  1,  1915 $9,430,644.06 

By  adding  to  the  foregoing  total  the  sums  allowed  by  this 
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Commission's  gas  and  electric  department  for  working  capital 
and  stores  and  supplies,  a  total  of  $9,833,982.56  is  secured,  as 
representing  the  investment  in  the  San  Joaquin  corporation's 
electric  properties,  operative  and  nonoperative  in  June  1,  1915. 
!  (b)  Estimated  Reproduction  Cost  New. — The  San  Joaquin 
corporation  presented  an  estimate  of  the  cost  of  reproducing  new 
the  corporation's  tangible  electric  properties  as  of  June  1,  1915. 
This  estimate  was  prepared  on  the  historical  method.  To  the 
estimate  of  J.  G.  White  &  Company  as  of  May  31,  1912,  totaling 
$7,122,807,  there  were  added  the  actual  expenditures  for  addi- 
tions and  betterments  from  May  31,  1912,  to  June  1,  1915, 
amounting  to  $2,865,914.01,  making  a  total  as  of  June  1,  1915, 
of  $9,988,721.01. 

This  Commission's  gas  and  electrical  department  likewise  pre- 
sented an  estimate  of  the  cost  to  reproduce  the  San  Joaquin 
corporation's  tangible  electric  properties  as  of  June  1,  1915. 
This  estimate,  which  did  not  include  the  corporation's  lands, 
amounted  to  $9,484,096.09.  By  adding  to  tliis  sum  $256,287, 
being  the  estimate  of  Mr.  W.  M.  Wells,  this  Commission's  real 
estate  expert,  of  the  present  value  of  the  corporation's  lands  and 
other  real  property  as  of  June  1,  1915,  as  shown  by  Railroad 
Commission's  exhibit  No.  3,  and  the  sum  of  $121,000,  for  work- 
ing capital,  a  total  of  $9,861,383.09  is  secured.  The  two  chief 
differences  in  the  estimates,  as  presented  by  the  San  Joaquin 
corporation  and  by  Mr.  B.  M.  Yaughan  of  this  Commission's 
gas  and  electrical  department,  are  found  in  different  allowances 
for  overhead  percentages  and  for  stores  and  supplies.  The  corpo- 
ration used  an  allowance  of  16.8  per  cent  for  overhead,  while 
Mr.  Vaughan  used  15.394  per  cent.  The  corporation  also  claims 
an  allowance  of  $100,000  for  stores  and  supplies  in  excess  of 
the  sum  used  by  Mr.  Vaughan. 

Mr.  Arthur  F.  Bridge,  of  this  Commission's  gas  and  electrical 
department,  testified  that  in  his  opinion  the  allowance  used  by 
the  San  Joaquin  corporation  and  by  Mr.  Yaughan  for  overhead 
percentages  to  cover  the  item  of  administration  and  superin- 
tendence, being  5.266  per  cent,  is  too  high.  Testifying  from  the 
experience  of  the  San  Joaquin  corporation  itself  and  of  similar 
utilities  in  other  sections  of  the  state,  he  stated  that  an  allowance 
of  2.5  per  cent  is  sufficient  for  this  item.    He  acoordingly  pre- 
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pared  an  historical  reproduction  estimate  based  on  an  allowance 
of  2.5  per  cent  for  the  item  of  administration  and  superintend* 
ence.  Mr.  Bridge's  total,  comparable  with  the  corporation's 
total  of  $9,988,721.01,  and  Mr.  Vaughan's  total  of  $9,861,- 
383.09,  is  the  sum  of  $9,601,119.94. 

The  estimates'  of  reproduction  cost  new  thus  far  referred  to 
herein  are  all  estimates  applicable  solely  to  the  San  Joaquin 
corporation's  tangible  electric  properties.  The  corporation's 
claims  for  additions  under  the  head  of  intangible  values  will  be 
discussed  hereinafter. 

(c)  Estimated  Cost  of  Reproduction  New  Less  Deprecior 
tion. — The  San  Joaquin  corporation  presented  no  estimate  of 
the  cost  to  reproduce  new  less  depreciation. 

Mr.  Vaughan  reported  that  the  estimated  dq>reciated  repro- 
duction value  of  the  San  Joaquin  corporation's  tangible  electric 
properties  as  of  June  1,  1915,  is  the  sum  of  $7,608,993.36. 

Mr.  Bridge  reported  that  on  the  basis  of  the  lives  of  the  prop- 
erty testified  to  by  Mr.  J.  M.  Buswell,  of  the  San  Joaquin  corpo- 
ration, which  lives  assumed  the  effects  of  obsolescence  and  in- 
adequacy, the  depreciated  reproduction  cost  of  the  properly  plus 
the  appreciation  in  land  values  ijBported  by  Mr.  Wells  is  $8,- 
099,212,  and  that  based  on  the  lives  of  the  property  used  by 
J.  G.  White  &  Company,  the  estimated  depreciated  reproduc- 
tion cost  is  $8,174,303.  These  estimates  are  based  on  the  straight 
line  method  of  depreciation  frequently  used  by  engineers. 

The  testimony  shows  that,  with  the  exceptions  hereinbefore 
indicated,  the  electric  properties  of  the  San  Joaquin  corporation 
are  being  efficiently  maintained  and  operated. 

(d)  Franchises. — Mr.  Wells,  in  Railroad  Commission's  ex- 
hibit 'So.  3,  reported  that  the  San  Joaquin  corporation  and  its 
predecessors  paid  for  the  corporation's  franchises  the  total  sum 
of  $4,761.60.  The  following  table  shows  the  totals  of  the 
amounts  expended : 
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TABLE  No.  VII. 

Payme»U  by  San  Joaquin  Light  4:  Potoer  Corporation  and  Its  Predecesiort 
for  Their  Franchiaea  with  Incidentctl  Expense: 


Kern  county — San  Joaquin  Light  k  Power 

Corporation    

Kings  county — ^Paid  to  H.  G.  Lacey 

Madera  county 

Merced  coun^ 

Tulare  coimty 

Totals    

Fresno  county — ^Franchise  purchased  with 
other  property,  cost  estimated  (by 
Kenny)     

Kern  county — Franchise  purchased  with 
other  property,  West  Side  Electric  Com- 
pany, cost  estimated  by  Kenny 

Totals 


Payments 
to  conoties 


Incidental 
Expenses 


Total 
cost 


$2,000.00 

1,600.00 

100.00 

150.00 

200.00 


$68.20 


62.25 

1S3.75 

60.50 


$2,068.20 

1,500.00 

162.25 

283.75 

260.50 


$3,950.00 
800.00 
150.00 


"$324.70 


•24.60 


•12.30 


$4,274.70 


324.60 


16210 


$4,400.00 


•$361.60 


$4,761.60 


•Incidental  expenses  equals  8.2  per  cent  of  payments  to  counties. 

Exhibit  No.  16  of  the  San  Joaquin  corporation  shows  costB 
identical  with  those  reported  by  Mr.  Wells. 

The  San  Joaquin  corporation  does  not  in  these  proceedings 
daim  any  allowance  for  franchises  in  excess  of  the  cost  and  inci- 
dental expenses  thereof ^  as  reported  by  the  corporation  and  Mr. 
Wells. 

[13]  (e)  Going  Concern  Value. — ^In  its  exhibit  No.  19,  the 
San  Joaquin  corporation  claims  a  minimum  of  $1,651,021  as 
representing  the  corporation's  going  concern  value.  This  conclu- 
sion is  reached  on  the  assumption  that  the  corporation  has  a 
going  concern  value  at  least  equivalent  to  the  cost  of  developing 
its  business.  In  preparing  this  exhibit,  the  San  Joaquin  corpora- 
tion based  its  conclusions  on  the  history  of  eight  of  the  corpora- 
tion's districts  for  the  sale  of  electric  energy.  In  each  of  these 
districts  the  corporation  allowed  an  8  per  cent  return  on  the 
investment,  together  with  the  operating  expenses  actually  shown 
on  the  corporation's  books  and  an  item  for  depreciation  based 
upon  the  4  per  cent  sinking-fund  method.  Each  year  the  accumu- 
lated deficits  of  preceding  years  were  added  to  the  investment 
until  all  the  deficits  were  wiped  out  No  allowance  was  made 
for  the  surplus  of  later  years  to  counterbalance  the  deficits  of 
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earlier  years.  The  accumulated  deficits  of  each  of  the  eig^t  dis- 
tricts up  to  the  time  the  district  showed  a  surplus  were  added 
together  and  were  assumed  to  reprt;sent  the  cost  of  developing 
the  business  in  these  districts  as  of  that  time.  The  development 
cost  thus  ascertained  for  the  number  of  consimiers,  the  connected 
load,  and  the  investment  as  of  that  time  was  then  applied  to  the 
corporation's  present  number  of  consimiers,  present  connected 
load  and  present  investment^  to  ascertain  what  it  cost  the  corpo- 
ration, on  these  bases,  to  develop  its  present  business.  The  figure 
thus  secured,  being  $1,661,021,  is  urged  by  the  corporation  to 
represent  its  minimum  going  concern  value. 

The  following  two  tables  show  the  development  of  the  business 
of  the  San  Joaquin  corporation  and  its  pre^eoessors,  on  the 
theory  hereinbefore  set  forth,  from  1896  to  December  31,  1914, 
as  reported  by  San  Joaquin  corporation  in  its  exhibit  Na  19 : 

P.U.R.1916C. 
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It  appears  from  the  foregoing  two  tables  that  the  San  Joaquin 
corporation  and  its  predecessors,  up  to  December  31,  1914, 
earned  $785,158.50  in  excess  of  operating  expenses,  an  adequate 
allowance  for  depreciation  and  an  8  per  cent  return  <m  all 
moneys  invested  and  also  on  all  accumulated  deficits. 

The  following  table  shows  the  conclusions  of  the  San  Joaquin 

corporation  with  reference  to  the  cost  of  developing  its  business, 

on  the  theory  hereinbefore  indicated,  with  reference  to  the  eight 

districts  which  it  used  for  the  purpose  of  its  ocmiputations: 
P.U.R.l9i«a 
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It  will  be  observed  from  the  forgoing  table  that  the  corpora- 
tion reports  that  the  cost  of  developing  its  business  has  been 
$82.98  per  consumer,  $41.58  per  kilowatt  of  connected  load,  and 
48.87  per  cent  of  the  investment  in  distributing  system.  The 
corporation  applies  these  figures  to  its  business  on  December 
31, 1914,  with  the  following  results : 

19,623  consumerB  at  $82.98  $1,628,817.00 

44,194.14  K.  W.  connected  load  at  $41.58  1337,592.00 

$3,042,080.53  investment  in  dietributing  syBtem  at  48.87  per 

cent    1,487453.00 

Average 1,651,021.00 

In  its  exhibit  No.  39,  the  San  Joaquin  corporation  presented 
a  somewhat  similar  statement  based  on  the  largest  deficit  in  any 
year  of  the  operations  of  the  Bakersfield  companies,  the  San  Joa- 
quin Electric  Company,  and  the  Merced  Falls  Gas  &  Electric 
Company.  The  corporation  reports  that  the  greatest  accumula- 
tive deficit  of  the  Bakersfield  companies  occurred  in  1899,  and 
amounted  to  $37,989.22 ;  that  the  greatest  accumulative  deficit 
of  the  San  Joaquin  Electric  Company  occurred  in  1901,  and 
amounted  to  $70,061.74;  and  that  the  greatest  accumulative 
deficit  of  Merced  Falls  Gas  &  Electric  Company  occurred  in 
1910,  and  amounted  to  $79,549.11.  By  adding  these  sums,  the 
corporation  reports,  on  the  greatest  accumulative  deficit  theoiy, 
a  development  cost  by  companies  of  $187,600.07. 

Mr.  A.  F.  Bridge,  of  this  Commission's  gas  and  electrical 
department,  analyzed  these  exhibits  and  criticized  th^n  on  the 
ground  that  the  rate  of  return  used  by  the  corporation,  being  8 
per  cent,  was  in  excess  of  the  cost  of  money,  which  was  shown 
to  be  6.12  per  cent;  that  the  rate  of  interest  used  in  computing 
the  depreciation  annuity,  being  4  per  cent,  was  too  small ;  that 
the  losses  in  the  individual  districts  should  be  amortized  out  of 
subsequent  surplus  earnings;  that  the  abandoned  equipment 
should  not  all  have  been  amortized  over  a  single  five-year  period ; 
that  the  amounts  charged  to  depreciation  annuity  during  the 
first  years  of  operation  should  not  have  exceeded  the  cost  of 
actual  replacements ;  and  that  the  item  of  amortization  of  bond 
discount  should  properly  be  included  in  the  rate  of  return,  and 
not  separately  considered  in  addition  to  the  return  of  8  per  cent 
per  annum. 

I  do  not  consider  it  necessary  at  this  time  to  pass  upon  any 
P.U.R.1916C. 
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of  these  objections,  other  than  the  fact  that  the  corporation  has 
made  no  allowance  for  the  surplus  of  later  years  as  amortizing 
the  deficits  of  earlier  years.  Table  No.  IX.  shows,  accepting  the 
corporation's  own  figures,  that  the  electric  properties  of  the  San 
Joaquin  corporation  and  its  predecessors  have  paid  all  operating 
expenses,  earned  adequate  depreciation  annuities,  amortized  a 
considerable  amount  of  equipment  in  the  short  period  of  five 
years,  earned  8  per  cent  per  annum  on  every  dollar  invested  and 
also  on  every  dollar  of  accumulative  deficit,  completely  wiped 
out  every  cent  of  early  deficits,  and,  in  addition  to  all  these  sums, 
have  earned  for  the  corporation  a  surplus  of  $785,158.50. 

This  situation  squarely  raises  the  question  whether,  when  the 
earnings  of  later  years  have  entirely  wiped  out  the  deficits  of 
earlier  years,  the  utility  may  daim,  in  a  rate  case,  any  allowance 
for  going-concern  value  to  be  added  to  the  allowances  properly 
to  be  made  for  its  tangible  properties. 

If  consideration  is  given  primarily  to  the  actual  investment 
in  the  property  as  the  basis  on  which  a  rate  of  return  is  calculated, 
there  is,  of  course,  no  ground  whatsoever  for  any  allowance  in 
such  a  ease,  for  the  reason  that  the  utility  has  earned  a  return 
on  every  dollar  invested  and  has  wiped  out  every  dollar  of  deficit. 
On  the  other  hand,  if  consideration  is  given  primarily  to  the 
reproduction  cost  new  theory,  this  would  appear  to  be  another 
case  in  which  this  theory  produces  results  most  unfair  and  un- 
just to  the  public.  If  the  rate  payers  have  paid  to  the  utility  a 
revenue  sufBcient  to  wipe  out  all  the  deficits  incurred  during 
the  early  years  of  operation,  in  addition  to  a  return  of  8  per 
cent  c»i  all  accumulated  deficits  as  well  as  on  the  money  actually 
invested,  what  reason  is  there  in  logic  or  in  equity  why  the  utility 
should  demand  a  return  in  excess  of  the  amount  properly  allow- 
able for  its  tangible  properties  ?  If  the  utilities  are  successful 
in  such  claims,  they  will  compel  the  rate  payer  to  pay  twice  under 
the  same  head,  first  to  wipe  out  the  deficit  of  the  early  years  and 
then  to  continue  paying  a  return  on  the  amounts  represented  by 
gabh  deficits  before  they  were  wiped  out  This  would  be  a  heavy 
price  to  pay  to  vindicate  the  reproduction  cost  new  theory. 

In  the  Minnesota  Rate  Cases  (Simpson  v.  Shepard)  230  U. 
S.  352,  57  L.  ed.  1511,  48  L.RA.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916A,  18,  the  Supreme  Court  of  the  United 
P.U.R.1916C. 
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States  drew  attention  to  the  absurdity  and  injustice  of  the 
reproduction  cost  new  theory  as  applied  to  the  lands  of  railroad 
companies. 

In  Dos  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153,  59 
L.  ed.  1244,  P.U.R.1915D,  577,  35  Sup.  Ct  Rep.  811,  the 
same  august  tribunal  drew  attention  to  the  absurdity  and  in- 
justice of  this  theory  as  applied  to  the  question  of  pavement 
over  mains. 

In  the  same  case,  as  I  shall  now  show,  the  Supreme  Court, 
likewise  discredited  the  reproduction  cost  new  theory  as  applied 
to  going  concern  value.  Hence  this  theory,  so  ardently  cham- 
pioned by  many  utilities,  has  recently  been  thrice  discredited  by 
the  Supreme  Court. 

In  the  Des  Moines  Gas  Case,  the  gas  company  filed  a  bill  in 
the  district  court  of  the  United  States  for  the  southern  district 
of  Iowa  to  enjoin  an  ordinance  of  the  city  of  Des  Moines,  estab- 
lishing a  rate  of  90  cents  per  1,000  cubic  feet  to  be  charged  for 
gas  in  Des  Moines.  The  bill  was  dismissed  without  prejudice 
(199  Fed.  204).  On  appeal  to  the  Supreme  Court  of  the  United 
States,  one  of  the  two  main  questions  at  issue  was  whether  the 
master  below  had  made  a  sufficient  allowance  for  "going  concern 
value."  Mr.  Justice  Day  found  that  the  master  had  been  in- 
clined to  make  an  allowance  of  $300,000  for  "going  value,"  but 
that  on  reading  the  decision  of  the  Supreme  Court  in  Cedar 
Rapids  Gaslight  Co.  v.  Cedar  Rapids,  223  U.  S.  655,  56  L.  ed. 
694,  32  Sup.  Ct  Rep.  389,  he  had  eliminated  this  item.  The 
master,  however,  valued  the  plant  as  one  ^*in  successful  opera- 
tion," which  words  he  may  be  assumed  to  have  used  as  distin- 
guished from  the  mere  salvage  value  of  the  separate  units  of  the 
plant. 

In  sustaining  this  valuation,  Mr.  Justice  Day  said:  *^n- 
cluded  in  going  value  as  usually  reckoned  is  the  investment  nec- 
essary to  organizing  and  establishing  the  business  which  is  not 
embraced  in  the  value  of  its  actual  physical  property.  In  this 
case,  what  may  be  called  the  inception  cost  of  the  enterprise, 
entering  into  the  establishing  of  a  going  concern  had  long 
since  been  incurred.  The  present  company  and  its  predeces- 
sors had  long  carried  on  business  in  the  city  of  Des  Moines, 
under  other  ordinances,  and  at  higher  rates  than  the  ordinanco 

P.U.R.1916C. 
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in  question  established.  For  atight  that  appears  in  this  record^ 
these  expenses  may  have  been  already  compensated  in  rates 
charged  and  collected  under  former  ordinances.  As  we  have 
said,  every  presumption  is  in  favor  of  the  Intimate  exercise 
of  the  rate-making  power,  and  it  is  not  to  be  presumed,  without 
proof,  that  a  company  is  under  the  necessity  of  making  up  losses 
and  expenditures  incidental  /to  the  experimental  stage  of  its 
business." 

I  desire  to  draw  attention  particularly  to  the  sentence  read- 
ing: ^Tor  aught  that  appears  in  this  record,  these  expenses  may 
have  been  already  compensated  in  rates  charged  and  collected 
under  former  ordinances." 

In  these  words,  the  Supreme  Court  clearly  intimates  that  if 
the  expense  of  organizing  and  establishing  the  business  has  al- 
ready been  made  good  to  the  utility  out  of  later  rates,  no  addi- 
tional allowance  for  "going  concern  value"  may  properly  be 
made  in  a  rate  case. 

Continuing  on  the  same  subject,  Mr.  Justice  Day  said :  "As 
pointed  out  in  the  Cedar  Rapids  Case,  if  return  is  to  be  regarded 
beyond  that  compensation  which  a  public  service  corporation  is 
entitled  to  earn  upon  the  fair  value  of  its  property,  the  right 
to  regulate  is  of  no  moment,  and  income  to  which  the  corpora- 
tion is  not  entitled  would  become  the  basis  of  valuation  in  deter- 
mining the  rights  of  the  public.  When,  as  here,  a  long-established 
and  successful  plant  of  this  character  is  valued  for  rate-making 
purposes,  and  the  value  of  the  property  fixed  as  the  master 
certifies  upon  the  basis  of  a  plant  in  successful  operation,  and 
overhead  charges  have  been  allowed  for  the  items  and  in  the  sums 
already  stated,  it  cannot  be  said,  in  view  of  the  facts  in  this 
case,  that  the  element  of  going  value  has  not  been  given  the 
consitleration  it  deserves,  and  the  appellant's  contention  in  this 
behalf  is  not  sustained." 

I  construe  this  decision  to  mean  that  if  a  plant  has  been  valued 
as  "in  successful  operation,"  as  distinguished  from  a  valuation 
of  the  scrap  value  of  its  component  parts,  and  if  rates  have  been 
sufficient  to  reimburse  the  utility  for  the  cost  of  organizing  and 
establishing  the  business  no  additional  allowance  need  be  made 
for  "going  concern  value." 

In  view  of  this  conclusive  expression  by  the  tribunal  which 
P.U.R.1910C. 
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alone  can  finally  decide  questions  of  confiscation  of  property 
arising  under  the  Federal  Constitution,  I  deem  it  sufficient  mere- 
ly to  refer  to  decisions  of  other  courts  establishing  the  same 
principle  in  rate  cases : 

Cumberland  Teleph.  &  Teleg.  Ca  v.  Louisville,  187  Fed.  637, 
646;  Spring  Valley  Waterworks  v.  San  Francisco,  192  Fed. 
137,  167;  Montana,  W.  &  S.  R.  Co.  v.  Morley,  198  Fed.  991; 
Contra  Costa  Water  Co.  v.  Oakland,  159  Cal.  323,  113  Pac 
668 ;  People  ex  reL  Kings  County  Lighting  Co.  v.  Willcox,  210 
K  Y.  479,  489,  51  L.R.A.(KS,)  1,  104  N.  E.  911. 

Among  the  decisions  of  state  railroad  and  public  service  com- 
missions to  the  same  effect  are:  Municipal  League  of  Phoenix 
V.  Pacific  Gas  &  E.  Co.  (Ariz.  Corp.  C<Hnmission)  21  A.  T.  & 
T.  Co.  Com.  L.  699 ;  Application  of  Macon  R.  &  Light  Co.  (Ga, 
R.  Commission)  29  A.  T.  &  T.  Co.  Com.  L.  1072 ;  Union  City 
V.  Union  Heat,  Light  &  P.  Co.  (Ind.  Pub,  Service  Commissicm) 
5  Rate  Research,  69;  Commercial  Club  v.  Missouri  Public 
Utilities  Co.  (Mo.  Pub.  Service  Commission)  P.U.R1915C, 
1017;  Ely  v.  Ely  Li^t  &  P.  Co.  (Nev.  Pub.  Service  Commis- 
sion) 24  A.  T.  &  T.  Co.  Com.  L.  578;  Re  Grafton  County  Elec- 
tric Light  &  P.  Co.  4  N.  H.  P.  S.  C-  R.  17l;.Mayhew  v.  Kings 
County  Lighting  Co.  2  P.  S.  C.  R.  (1st  Dist  N.  T.)  659;  Re 
Queens  Borough  Gas  &  E.  Co.  2  P.  S.  C.  R.  (1st  Dist  N.  Y.) 
544 ;  Fuhrmann  v.  Cataract  Power  &  Conduit  Co.  3  P.  S.  C.  R. 
(2d  Dist.  N.  T.)  656 ;  Fuhrmann  v.  Buffalo  General  Electric  Co. 
3  P.  S.  C.  R.  (2d  Dist  N.  Y.)  739,  18  A.  T.  &  T.  Co.  Com.  L. 
1094. 

Decisions  by  the  New  Jersey  Commission  and  courts  and 
possibly  some  others,  apparently  taking  a  contrary  view,  are  con- 
trary to  the  overwhelming  weight  of  authority  and  must  be  dis- 
regarded. 

In  view  of  the  fact  that  the  rate  payers  have  already  paid  io 
San  Joaquin  corporation  and  its  predecessors  revenues  sufficient 
to  pay  all  operating  expenses,  an  adequate  depreciation  fund  and 
an  8  per  cent  return  on  the  investment  and  on  all  accumulated 
deficits,  in  addition  to  wiping  out  entirely  all  deficits,  no  allow- 
ance will  be  made  herein  for  going-concern  value  in  addition  to 

the  fair  value  of  the  corporation's  tangible  property.  The 
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tangible  property,  however,  is  being  valued  as  property  in  suc- 
cessful operation  by  a  going  and  successful  utility. 

It  must  not  be  understood  from  this  decision  that  where  a 
utility's  deficits  have  not  been  wiped  out,  the  amount  of  such 
deficits  must  necessarily  be  added  as  "going  value"  or  other- 
wise to  the  amount  reasonably  allowable  for  the  tangible  prop- 
erty. Otherwise,  the  most  poorly  operated  property  might  be 
the  most  valuable  in  a  rate  case.  All  such  cases  will  be  disposed 
of  on  their  respective  facts  as  they  arise. 

(f)  Water  Rights. — The  San  Joaquin  corporation  claims  in 
these  proceedings  the  ownership  of  the  following  water  rights: 

(1)  The  right  to  withhold  in  the  corporation's  reservoir  in 
Crane  Valley  the  waters  of  the  North  Fork  of  the  San  Joaquin 
river  to  the  extent  of  about  51,000  acre  feet,  and  to  divert  this 
water  from  the  reservoir,  together  with  the  natural  flow  of  said 
North  Fork  and  its  tributaries  for  the  purpose  of  generating 
power  at  three  power  houses,  the  water  being  returned  to  the 
San  Joaquin  river  after  being  so  used. 

(2)  The  right  to  divert  and  use  50  cubip  feet  of  water  from 
the  two  upper  branches  of  the  Tule  river,  this  water  being  re- 
turned to  the  Tule  river  at  the  junction  of  said  branches  with 
the  main  Tule  river  in  Tulare  county. 

(3)  The  right  to  divert  from  the  Kern  river  water  sufficient 
to  generate  at  the  present  time  1,350  kw.  of  electric  energy,  and 
to  increase  said  diversion  sufficiently  to  generate  7,500  kw.  of 
electric  enei^,  this  water  being  returned  to  the  Kern  river  after 
being  used  in  the  corporation's  power  house. 

(4)  The  right  to  divert  from  the  Merced  river  immediately 
above  Merced.  Falls  a  sufficient  quantity  of  water  to  generate 
approximately  1,000  kw.  of  electric  energy,  this  water  being 
returned  to  the  Merced  river  immediately  below  the  power  house. 

The  San  Joaquin  corporation  now  has  installed  on  the  North 
Fork  of  the  San  Joaquin  river  two  power  houses,  known  as  power 
house  No.  1  (San  Joaquin  power  house)  and  power  house  No. 
3,  having  an  alleged  combined  capacity  of  18,000  kilowatts  at 
unity  power  factor.  The  corporation  has  done  preliminary  work 
in  the  construction  of  an  additional  power  house,  to  be  known  as 
power  house  No.  2,  which  will  have  a  capacity  of  2,000  kilowatts. 
The  installed  capacity  on  the  Tule  river  is  approximately  6,000 
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kilowatts.  The  installed  capacity  on  the  Kem  river  is  approxi- 
mately 1,350  kilowatts.  The  San  Joaquin  corporation  claims 
that  it  will  hereafter  increase  this  installation  to  a  7,500  kilowatt 
plant.  The  installed  capacity  at  Merced  Falls  is  about  500 
kilowatts.  The  corporation  states  that  it  will  hereafter  increase 
this  capacity  to  about  1,000  kilowatts. 

The  original  cost  of  all  of  said  water  rights^  as  shown  by  the 
books  of  the  San  Joaquin  corporation  and  its  predecessors,  is  re- 
ported by  Mr.  Wells  in  Bailroad  Conmdssion's  exhibit  No.  8,  to 
have  been  not  to  exceed  the  sum  of  $50,075.78.  The  total  sum 
charged  on  the  books  of  the  San  Joaquin  corporation  and  its 
predecessors  for  "rights  of  way,  water  rights,  and  franchises"  is 
the  sum  of  $67,034.17.  By  subtracting  from  this  amount  the 
sum  of  $12,683.69,  being  the  cost  of  rights  of  way  as  estimated 
by  E.  B.  Walthall,  assistant  general  manager  of  the  San  Joaquin 
corporation,  and  the  sum  of  $4,274.70,  being  the  agreed  expendi- 
ture on  account  of  franchises,  there  remains  the  silm  of  $50,- 
075.78  hereinbefore  stated.  Mr.  Wells  reports  that  the  total 
identified  cost  of  water  rights  alone  and  of  water  rights  with 
land  is  about  $7,570.  His  report  shows  that  the  sum  of  $50,- 
075.78  includes  payments  for  water  ri^ts,  payments  for  water 
rights  with  land,  costs  of  easements,  and  legal  and  traveling 
expenses  in  connection  with  the  acquisition  and  protection  of 
the  corporation's  water  rights.  All  expenditures  in  connection 
with  water  rights  are  included  in  the  total  of  $9,096,270.75, 
reported  by  Mr.  Hughes  as  being  the  total  investment  in  the 
San  Joaquin  corporation's  electric  properties  on  December  31, 
1914. 

[14-16]  The  San  Joaquin  corporation  has  presented  claims 
for  water-right  values  on  two  distinct  theories.  With  reference 
to  the  rights  on  the  North  Fork  of  the  San  Joaquin  river,  the 
corporation  has  presented  claims  based  on  a  comparison  of  the 
cost  of  generating  electric  energy  by  hydroelectric  power  and  by 
steam  power.  With  reference  to  the  rights  on  the  North  Fork 
of  the  San  Joaquin  river,  the  corporation  has  also  presented  a 
claim  based  on  the  assumed  detriment  to  lower  riparian  lands 
on  the  San  Joaquin  river  down  to  its  confluence  with  the  Merced 
river,  caused  by  the  storage  of  water  in  the  Orane  Valley  dam 
at  seasons  of  the  year  during  which  the  water  would  otherwise 
P.U.R.1916C. 
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flow  down  the  San  Joaquin  river  and  be  available  for  the  irriga- 
tion of  riparian  lands.  Each  of  these  claims  will  be  separately 
considered. 

Comparison  with  Cost  of  Oeneraiion  hy  Steam. 

Mr.  C.  E.  Grunsky  presented  at  San  Joaquin  corporation's 
exhibit  !N'o.  26,  an  estimate  of  the  cost  of  generating  electric 
energy  by  means  of  the  corporation's  present  hydroelectric  pro- 
duction system  as  compared  with  the  cost  of  generating  an 
equivalent  amount  of  electric  energy  in  an  assumed  main  plant 
and  auxiliary  plant  operated  by  steam  generated  from  oiL 

Eeferring  to  the  hydroelectric  system,  Mr.  Grunsky  assumed 
the  installation  of  power  house  No.  2,  which  is  to  be  located  on 
the  North  Fork  of  the  San  Joaquin  river  with  a  capacity  of 
2,000  kilowatts.  Adding  this  capacity  to  the  present  installed 
capacity  of  the  San  Joaquin  corporation's  hydroelectric  system, 
Mr.  Grunsky  reached  a  total  of  27,350  kilowatts  installed  ca- 
pacity, which  he  used  in  his  computations  with  reference  to  the 
corporation's  hydroelectric  system.  The  output  capacity  of  Mr. 
Grunsky's  substitutional  all-steam  plant  was  taken  to  be  31,500 
kilowatts,  of  which  26,500  kilowatts  would  be  installed  at  Bakers- 
field,  where  oil  can  be  had  at  a  low  cost,  and  $6,000  kilowatts  at 
Fresno,  as  a  stand-by. 

Mr.  Ghrunsky's  conclusion  is  that  with  oil  at  53.2  cents  per 
barrel  at  Bakersfield,  the  total  annual  cost  of  operation  plus 
interest  and  depreciation  for  the  substitutional  all-steam  plant 
would  be  $578,736,  while  the  total  annual  cost  of  operation  plus 
interest  and  depreciation  for  an  equivalent  amount  of  electric 
energy  generated  by  the  San  Joaquin  corporation's  present  hydro- 
electric system,  assuming  that  proposed  power  house  No.  2  has 
been  completed  and  is  in  service,  would  be  $637,912.  It  thus 
appears  on  Mr.  Grunsky's  own  figures  that  the  annual  expense 
in  connection  with  the  San  Joaquin  corporation's  hydroelectric 
system  would  be  $59,176  in  excess  of  the  expense  of  the  assumed 
substitutional  all-steam  plant.  If  this  sum  is  capitalized  at  8 
per  cent,  it  will  thus  appear  that  the  San  Joaquin  corporation's 
hydroelectric  system  when  power  house  No.  2  on  the  North  Fork 
of  the  San  Joaquin  river  has  been  completed  and  is  in  operation 
will  have  a  negative  value  of  $739,700  when  oil  costs  53.2  cents 
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per  barrel  at  BakersEeld.  The  prevailing  price  of  oil  at  Bakers- 
field  has  been  approximately  50  cents  per  barrel.  Mr.  Grunsky 
estimates  that  the  annual  cost  of  operating  his  substitutional  all- 
steam  plant,  with  auxiliary,  will  increase  $5,667  for  each  1  cent 
increase  in  the  price  per  barrel  of  oil  at  Bakersfield.  He  reaches 
the  following  conclusion  with  reference  to  the  relative  cost  of 
operating  the  San  Joaquin  corporation's  hydroelectric  system 
and  the  assumed  substitutional  all-steam  systems,  with  oil  at 
varying  prices  per  barrel  at  Bakersfield : 

TABLE  No.  XI. 

Relative  Coat  of  Operating  Hydroelectric  System  and  Substitutional  Steam 
System  tcith  Varying  Prices  of  Oil  at  Bakersfield,  as  Computed  by  C,  E. 
Orunsky. 


Operating  cost  phisSK  interest  and  depreciation 

Price  of  oil 

Hydroelectric  plant- 

AU-steam  plant- 

Total 
annual 

Per  kUo- 
watt  hour 

Total 
annual 

PerkOo- 
watt  boor 

Oil  at  50  cents  per  barrel 

Oil  at  53.2  cents  per  barrel  .... 

Oil  at  55  cents  per  barrel 

Oil  at  60  cents  per  barrel 

Oil  at  65  cents  per  barrel 

Oil  at  67  cents  per  barrel 

$633,624 
637.912 
640,324 
647,024 
653,724 

$.00560 
.00562 
.00565 
.00571 
.00576 
.00578 
.00582 
.00588 

$560,602 
578,736 
688.937 
617,272 
645,607 

$.00495 
.00510 
.00519 
.00544 
.00569 
.00579 

Oil  at  70  cents  per  barrel 

Oil  at  75  cents  per  barrel 

660,424 
667,124 

673,942 
702.277 

.00594 
.00619 

Mr.  Grunsky  concludes  that  with  each  advance  of  1  cent  per 
barrel  in  the  price  of  oil  at  Bakersfield  above  67  cents,  there 
would  be  an  advantage  in  favor  of  the  hydroelectric  plant  of 
$4,327  per  annum.  In  making  his  comparison,  Mr.  Grunsky 
confined  himself  to  production  costs,  and  did  not  consider  trans- 
mission costs,  for  the  reason  that  he  concluded  that  transmission 
costs  would  be  substantially  the  same  whether  the  power  l)e 
generated  by  water  in  the  mountains  or  by  an  all-steam  plant  at 
Bakersfield,  with  an  auxiliary  at  Fresno. 

Mr.  Grunsky  concludes  that  the  negative  value  of  the  San 
Joaquin  corporation's  hydroelectric  system  at  prevailing  price? 
for  oil  at  Bakersfield  should  not  be  taken  as  reflecting  upon  the 
business  judgment  of  those  who  have  initiated  and  carried 
forward  the  enterprise  of  developing  the  water  powers  of  the 

San  Joaquin,  Kern,  and  Tule  rivers.     He  is  of  the  opinion 
P.UR.1916C. 
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that  no  deduction  should  be  made  from  the  value  of  the  San 
Joaquin  corporation's  physical  properties,  by  reason  of  the  fact 
that  under  existing  conditions  the  corporation's  hydroelectric 
system  shows  a  negative  value  as  contrasted  with  the  possibility 
of  generating  an  equivalent  amount  of  electric  energy  by  steam. 
Mr.  G.  E.  Kenny,  statistician  of  the  San  Joaquin  corporation, 
presented  as  corporation's  exhibit  No.  26,  an  estimate  of  the 
value  of  two  of  the  corporation's  water  rights,  singly  and  con- 
solidated, on  the  comparative  steam-plant  theory,  but  on  assump- 
tions different  from  those  used  by  Mr.  Grunsky.  Mr.  Kenny 
confined  his  computations  to  the  water  rights  in  connection  with 
the  North  Fork  of  the  San  Joaquin  river  And  the  Kotu  river, 
leaving  out  of  consideration  the  Tule  river  and  the  Merced  Falls 
developments.  He  differed  further  from  Mr.  Grunsky  in  that 
he  assumed  p^  installation  of  7,600  kilowatts  on  the  Kern  river, 
whereas  the  present  installation,  used  by  Mr.  Grunsky,  is  only 
1,350  kilowatts.  Mr.  Kenny  assumed  a  substitutional  steam 
plant  with  a  capacity  of  25,000  kilowatts,  located  at  Bakersfield, 
with  a  reserve  steam  plant  of  5,000  kilowatts  located  at  Fresno. 
Mr.  Kenny's  conclusions  with  reference  to  the  value  of  these  two 
water  rights  of  the  San  Joaquin  corporation,  singly  and  com- 
bined, on  the  bases  used  by  him,  appear  in  the  following  table: 

TABLE  No.  XII. 

Water  Right  Values  of  North  Fork  and  Kern  Canyon  Developments  at  Vary- 
ing Prices  of  Oil  at  Bakersfield,  Computed  by  Mr.  O,  R.  Kenny. 


Price  of  oil 

North  Fork 

Kern  Canyon 

Total 

Combination 

60  cents 

$5,689.75 

$1,057,210.37 

$1,062,900.12 

$1,067,335.25 

65  cents 

180,663.50 

1,170,909.12 

1,351,572.62 

1,374,216.25 

60  cents 

355,637.25 

1,284,607.87 

1,640,245.12 

1,681,097.25 

65  cents 

630,611.00 

1,398,306.62 

1,928,917.62 

1,987.978.25 

70  cents 

705,584.75 

1,512,005.37 

2,217,590,12 

2,294,859.26 

75  cents 

880,558.50 

1,625,704.12 

2,506,262.62 

2,601,740.25 

It  will  be  observed  that  Mr.  Grunsky  and  Mr.  Kenny  both  used 
the  substitutional  steam  plant  method,  but  that  one  engineer, 
using  this  method,  reports  a  large  affirmative  value  for  the  corpo- 
ration's water  rights,  while  the  other,  using  the  same  method, 
reports  a  large  negative  value.  As  going  to  the  reliability  of 
this  method  of  ascertaining  the  value  of  water  rights  for  the 
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generation  of  hydroelectric  energy,  the  following  table  will  be 
interesting.  The  deficits  shown  in  Mr.  Grunsky's  report  are 
capitalized  at  8  per  cent  per  annum,  in  order  to  make  his  con- 
clusions comparable  with  those  of  Mr^  Kenny : 

TABLE  No.  XIIL 

Comparative  Conclusiont  of  Chrunskp  a$^  Kenny  wHk  Referemoe  to  Value  of 
Water  Rights  of  Ban  Joaquin  Corporation,  on  Comparative  Steam  Method. 


Price  of  oil 

Combined  development 

^  Kenny 

Oninsky 

60  cents  per  barrel  ....... 

65  cents  per  barrel 

60  cents  per  barrel  .  •  ,^  . . . 

65  cents  per  barrel 

70  cents  per  barrel 

75  cents  per  barrel 

+$1,067,335.26 
+1,374,216.26 
+1,681,097.26 
+1,987,978.26 
+2,294,869.26 
+2,601,740.26 

—$912,775.00 
—642,337.50 
—371,900.00 
—101,462.50 
+168,978.00 
+439,412.60 

$1,980,110.25 
2,016,563.76 
2,052,997.26 
2,089,440.76 
2,126,884.26 
2462,327.75 

In  the  forgoing  computation  the  sign  +  means  affirmative  value,  and  the 
sign  —  means  negative  value. 

It  will  be  unnecessary  for  me  to  say  that  any  theory  which 
produces  such  strikingly  dissimilar  results  is  open  to  the  most 
serious  question.  If  it  were  necessary  to  do  so,  attention  might 
also  be  drawn  to  the  unreliability  of  a  theory  which  results  in 
such  varying  water-right  values,  shifting  month  by  month  and 
year  by  year  with  the  varying  prices  of  fuel  oil  and  making  the 
continuance  of  a  stable  rate  base  impossible. 

Attention  should  here  be  drawn  to  the  fact  that  the  cost  of 
production  of  hydroelectric  energy  assumed  by  Mr.  Kenny  in 
the  foregoing  computations  is  far  less  than  the  cost  of  producing 
hydroelectric  energy  assumed  by  the  corporation  in  its  cost  of 
service  computations  as  the  basis  for  the  establishment  of  rates 
in  these  proceedings.  If  it  is  fair  to  use  a  far  lower  cost  of 
service  in  determining  so-called  water-right  values  where  the 
comparative  plant  theory  is  used,  it  would  seem  unfair  to  charge 
the  public  with  any  greater  cost  of  producing  power,  when  the 
cost  of  service  computations  on  which  rates  are  to  be  based  are 
made.  Mr.  Kenny's  estimate  of  the  annual  cost  of  production 
and  transmission  from  the  combined  North  Fork  and  Kern 
developments  is  $646,036.44.  On  the  other  hand,  the  utility 
claims  that  the  actual  cost  of  service  for  the  comparable  items,  to 
be  used  by  this  Commission  in  establishing  rates,  is  $882,102.41. 
The  following  table  strews  a  comparison  of  the  cost  of  service 
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estimates  as  presented  by  the  San  Joaquin  corporation  in  its 
exhibit  Ko.  27^  and  in  its  water-right  and  comparatiye  steam- 
plant  computations  shown  in  its  exhibit  'No.  26 : 

TABLE  No.  XIV. 

Comparative  Costs  of  Service  Claimed  hy  San  Joaquin  Light  d  Power  Cor- 
poration as  between  Cost  of  Service  for  Establishing  Rates  and  Cost  of 
Service  for  Establishing  Water-Right  Values, 

Estimated  production  and  transmiesion  cost,  under  present  con- 
ditions, as  shown  by  corporation's  exhibit  No.  27 $882,102.41 

Estimated  cost  of  combined  hydroelectric  developments,  as  shown 

by  corporation's  exhibit  No.  26 046,036.44 

Comparative  substitutional  steam-plant  cost,  as  shown  by  cor- 
poration's exhibit  No.  26   731,423.26 

Excessive  present  cost  over  steam  cost  150,670.16 

Excessive  present  cost  over  combination  hydroelectric  cost  ....     236,065.97 

The  foregoing  estimates  of  cost  are  based  upon  the  present 
demand  and  output^  and  can  therefore  be  considered  as  directly 
comparable.  From  the  forgoing  table  it  appears  that  the  present 
cost  of  service  claimed  by  the  corporation  in  its  exhibit  No.  27, 
as  the  basis  for  establishing  rates  in  these  proceedings,  is  $150,- 
679.16  in  excess  of  the  substitutional  steam  plant  referred  to  in 
the  corporation's  exhibit  No.  26,  and  $236,065.97  in  excess  of 
the  combined  hydroelectric  plants  likewise  referred  to  in  the  cor- 
poration's exhibit  No.  26.  In  other  words,  comparing  exhibit 
No.  26  of  San  Joaquin  Li^t  &  Power  Corporation  with  exhibit 
No.  27,  it  would  appear  that  the  present  installation  of  the 
corporation  is  extremely  uneconomical.  Capitalizing  the  excess 
cost,  as  claimed,  of  the  present  system  over  the  cost  of  a  sub- 
stitutional steam  plant  at  8  per  cent,  it  would  appear  that  the 
present  system  has  a  negative  value  of  $1,883,489  when  the 
cost  of  fuel  at  Bakersfield  is  50  cents  per  barrel.  This  value  will 
remain  negative,  on  this  basis,  even  if  the  price  of  oil  should  be 
increased  to  76  cents  per  barrel. 

As  already  indicated,  Mr.  Eenny  assumed  the  construction 
and  operation  of  two  hydroelectric  plants  which  are  not  now  in 
existence,  one  a  2,000  kilowatt  plant,  to  be  located  on  the  North 
Fork  of  the  San  Joaquin  river,  and  the  other  a  7,500  kilowatt 
plant,  to  be  installed  on  the  Kern  river  in  lieu  of  the  present 
1,350  kilowatt  plant  The  importance  of  this  one  element  in 
the  problem  is  shown  by  the  fact  that,  with  oil  at  50  cents  per 
barrel  at  Bakersfield,  the  present  development  on  the  Kern 
river  canyon  would  show,  under  Mr.  Kenny's  figures,  a  value 
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for  water  rights  of  only  $151,191.50,  as  contrasted  with  the 
figure  of  $1,057,210.37  appearing  in  table  No.  XII.  and  based 
on  an  assumed  development  of  7,500  kilowatts.  This  7,500 
kilowatt  plant  is  not  in  existence,  and  there  is  no  definite  evidence 
in  the  record  as  to  when  it  will  be  built.  I  assume  that  it  will 
be  quite  generally  agreed  that  in  determining  the  value  of  the 
water  rights  of  the  San  Joaquin  corporation,  consideration  should 
be  given  only  to  the  present  development  or  to  such  additional 
development  as  can  be  confidently  counted  on  for  the  near  future. 

Mr.  Kenny,  as  already  pointed  out,  has  considered  only  the 
developments  on  the  North  Fork  of  the  San  Joaquin  river  and 
on  the  Kern  river,  which  developments  the  San  Joaquin  corpo- 
ration apparently  assumed  might  show  an  aflSrmative  value.  The 
corporation  has  entirely  left  out  of  its  oomputations  the  Tule 
river  development  and  the  Merced  Falls  development,  which 
developments,  under  the  corporation's  own  theory,  admittedly 
show  a  negative  value.  It  is  obviously  improper  when  seeking 
to  ascertain  the  value  of  a  utility's  water  rights  for  the  genera- 
tion of  hydroelectric  energy,  to  consider  only  those  portions  of 
the  utility's  hydroelectric  development  which  seem  to  show  an 
affirmative  value,  and  to  leave  out  of  consideration  entirely  those 
developments  which  would  show  a  n^ative  value.  The  value  of 
a  utility's  water  rights  should  be  ascertained  only  from  a  con- 
sideration of  th^  utility's  entire  water  system  used  and  useful 
in  its  business.  For  these  reasons,  the  computations  presented 
by  Mr.  Grunsky  are  entitled  to  greater  consideration  herein  than 
those  presented  by  the  San  Joaquin  corporation's  own  employees. 

In  order  to  ascertain  the  result  of  the  comparative  steam-plant 

method  when  properly  applied  to  the  facts  of  these  proceedings, 

the  Commission  has  made  an  independent  computation.     The 

following  table  shows  the  cost  of  generating  hydroelectric  energy 

in  the  San  Joaquin  corporation's  present  system,  baaed  on  the 

electric  energy  sold  in  the  year  1914,  not  induding  gOBeral  and 

administrative  expenses  and  taxes: 
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TABLE  No.  XV. 

Water  Right  Valuation — Ban  Joagwn  Light  d  Power  €orporatiaH*e  Preeemt 

Bpetem. 

Capital — 
Production  capital: 

Crane  Valley  reserroir $1,177,044.56 

Power  plants   3,389,538.70 

Total $4,5«6,583.2« 

Proportion  of  transmission  capital: 

Production  plant  .substation  equipment   ....     $202,337.79 
Transmission  lines    202,068.82 

404,406.61 

Total  production  and  transmission   ..  $4^70,989.87 

Estimated  return — 

Interest  at  8  per  cent $397,679.18 

Depreciation : 

Production $92,430.36 

Transmission  22.065  per  cent 14,454.00 

106,884.36 

Expenses: 

Production    $132,977.58 

Transmission  22.965  per  cent 8,208.13 

141,185.71 

Total  return,  not  including  general,  administrative, 

etc.,  and  taxes   $645,749.26 

In  the  foregoing  table,  the  production  capital  and  the  estimated 
allowance  for  interest  and  depreciation  have  been  taken  from  Mr. 
Kenny's  report  of  the  cost  of  service  for  the  production  system, 
as  shown  by  exhibit  No.  27  of  the  San  Joaquin  corporation.  To 
the  production  capital  has  been  added  the  estimated  cost  of 
power-plant  substation  equipment  and  the  cost  of  the  transmis- 
sion lines  connecting  the  power  plants  with  the  main  transmission 
lines,  as  shown  in  Kailroad  Commission's  exhibit  !N'o.  2.  The 
transmission  operating  expenses  and  depreciation  as  reported  by 
Mr.  Kenny  for  1914  have  been  prorated  to  this  capital  on  the 
basis  of  relative  investment.  No  general  expenses  or  taxes  have 
been  included  for  comparative  purposes.  The  Kenny  values 
have  been  used  in  so  far  as  possible. 

The  following  table  shows  the  cost  of  producing  electric  energy 
in  two  substitutional  steam  plants,  one  of  which,  with  an  installed 
capacity  of  25,000  kilowatts,  is  assumed  to  be  located  at  Bakers- 
field,  while  the  other,  with  an  installed  capacity  of  5,000  kilo- 
watts, to  act  as  an  auxiliary,  is  assumed  to  be  located  at  Fresno : 
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TABLE  No.  XVI. 

Comparative  Bteam  PUmts  at  Bakerefield  amd  Fretno,  Oo8t  of  Ptoiuctiom  h$ 

Steam. 

MAIN  PLANT. 

25,000  kilowatts  at  Bakersfield. 

Investment — 

25,000  kilowatU  at  $50.00  $1,250,000.00 

Overhead  17i  per  cent  218,750.00 

$1,468,750.00 
Substation   equipment    146,750.00 

Total    $1,615,500.00 

Estimated  return — 

Interest  at  8  per  cent $129,240.00 

Depreciation : 

Steam  plant  at  3.17  per  cent $46,559.37 

Substation  at  3.62  per  cent  5,313.00 

61,872.87 

Operation   (running  expense) : 

Steam  plant  expense,  other  than  oil  and  sup- 
plies           $41,418.44 

Supplies  3,373.74 

Substation  expense   2,979.00 

Fuel  oil,  481,421  barrels  at  50  cents 240,710.50 

288,481.68 

ToUl  main  plant $469^94.06 

AITXILIABT   PLANT. 

5,000  kilowatts  at  Fresno. 

Investment — 

5,000  kilowatU  at  $50.00  $250,000.00 

Overhead  17i  per  cent   43,760.00 

$293,750.00 
Substation  equipment  29,350.00 

Total $323,100.00 

Estimated  return — 

Interest  at  8  per  cent 986»84$.00 

Depreciation : 

Steam  plant   $9,311.87 

Substation  1,062.00 

10,378.87 

Operating  expense: 

Steam  plant  expense  other  than  oil $9,000.00 

Substation  expense  595.00 

OU 13,500.00 

23,095.00 

Total  auxiliary  plant $59,316.87 

Total  steam  production  (not  indnding  general  ex- 
pense or  taxes)    $528,910.92 

It  will  be  observed  from  the  foregoing  tables  that  while  the 
cost  of  production  in  the  comparative  steam  plants,  not  including 
P.U  R.1916C. 


Digitized  by 


Google 


E.  BAKERSFIELD  IMP.  ASSO.  v.  SAN  JOAQUIN  L.  &  P.  CORP.        891 

general  expense  or  taxes,  would  be  $528,910.92,  the  cost  of  pro- 
duction in  the  San  Joaquin  corporation's  present  hydroelectric 
production  system,  is,  on  Mr.  Kenny's  computations  with  the 
necessary  modifications,  $645,749.26,  with  oil  at  50  cents  per 
barrel  at  Bakersfield. 

The  total  cost  of  fuel  oil  under  the  present  system  of  the  San 
Joaquin  corporation,  taking  an  average  of  1918  and  1914,  was 
$71,367.72.  The  cost  of  fuel  oil  in  the  comparative  plant  used 
in  the  Commission's  computations,  assuming  60  cents  per  barrel 
at  Bakersfield  and  75  cents  per  barrel  at  the  auxiliary  plant  at 
Fresno,  would  be  $254,210.50,  or  $182,842.78  in  excess  of  the 
actual  consumption  of  the  present  system  during  1913  and  1914. 
At  50  cents  per  barrel  for  oil  at  Bakersfield,  the  comparative  plant 
would  use  356,696  barrels  of  oil  annually  in  excess  of  the  exist- 
ing plant.  Hence  it  follows  that  for  each  5  cents  increased  cost 
of  oil  at  Bakersfield,  the  increase  of  the  cost  for  the  comparative 
steam  plant  would  be  $17,884.70. 

The  following  table  shows  the  value  of  the  water  rights  of  the 
San  Joaquin  corporation,  and  the  Commission's  computations, 
with  fuel  oil  at  varying  prices  at  Bakersfield.  The  results  are 
all  negative: 

TABLE  No.  XVII. 

Value  of  Water  Rights  of  San  Joaquin  Light  d  Power  Corporation  on  Com- 
mieeion'e  Computations  on  Comparative  Bteam  Plant  The4>ry, 


Price  of  oil  at  Bakersfield 


Net  laTloff 
over  steam 


Capitalised  at 

8  per  cent  water 

rijcht  value 


—41,460,479:00 

—1,237,544.00 

—1,014,609.00 

—791,674.00 

—668,739.00 

—345,804.00 


60  cents  per  barrel 
56  cents  per  barrel 
60  cents  per  barrel 
65  cents  per  barrel 
70  cents  per  barrel 
76  cents  per  barrel 


—$116,838.34 
—99,003.64 
—81,168.74 
—63,333.94 
—46,499.14 
—€7,664.34 


The  sign  —  means  a  negative  result. 

As  shown  by  the  computations  of  Mr.  Grunsky  and  of  the 
Bailroad  Commission,  the  result  of  the  application  of  the  com- 
parative steam  method,  reasonably  applied,  is  to  show  that  the 
water  rights  of  San  Joaquin  corporation  have  at  present  a  large 
negative  value,  and  that  they  will  continue  to  have  a  negative 
value  until  the  price  of  oil  at  Bakersfield  has  risen  approximately 
50  per  cent  in  excess  of  its  present  price.    Hence,  it  is  unneoes- 
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sary  in  these  proceedings  to  pass  upon  the  question  whether,  in 
ease  the  result  of  the  reasonable  application  of  the  comparative 
steam-plant  method  should  show  an  affirmative  value  for  a 
utility's  water  rights,  the  entire  benefit  of  such  value  belongs  to 
the  utility.  I  shall  content  myself  at  the  present  time  with 
pointing  out  that  such  conclusion  might  lead  to  unjust  results, 
in  that  it  would  deprive  the  consuming  public  of  California  of 
all  the  fruits  of  the  advantages  which  should  come  to  them  by 
reason  of-  the  fact  that  they  live  in  a  state  to  which  nature  has 
given  lofty  moimtains  down  which  great  streams  of  wonderful 
power  dash  in  their  race  to  the  sea.  When  the  proper  time  comes, 
the  Commission  will  give  consideration  to  the  question  whether 
the  benefit  of  these  natural  resources  of  California  should  accrue 
entirely  to  the  utility  which  happens  to  post  and  record  certain 
notices  of  appropriation,  or  whether  the  people  of  California  are 
entitled  to  some  share  in  these  advantages. 
Detriment  to  Lower  Riparian  Owners. 

[17]  The  San  Joaquin  corporation  also  presented  a  claim  to 
the  value  of  its  water  rights  on  the  North  Fork  of  the  San 
Joaquin  river,  based  on  a  capitalization  at  8  per  cent  per  annum 
of  the  alleged  detriment  suffered  by  the  owners  of  riparian  lands 
on  the  San  Joaquin  river  down  to  its  confluence  with  ihe  Merced 
river,  caused  by  the  withholding  of  water  by  the  San  Joaquin 
corporation  in  the  Crane  Valley  reservoir  during  March  and 
April  of  each  year. 

The  argument,  in  effect,  is  that  during  the  months  of  March 
and  April,  the  Crane  Valley  reservoir  withholds  a  small  portion 
of  the  waters  which  otherwise  would  be  available  for  the  irriga- 
tion of  riparian  lands  on  the  San  Joaquin  river,  and  that  thereby 
an  ascertainable  damage  is  done  to  such  riparian  lands.  The 
San  Joaquin  corporation  assumes  on  the  cost  of  reproduction 
theory,  that  its  water  rights  on  the  North  Fork  of  the  San  Joaquin 
river  are  worth  what  it  would  cost  to  acquire  them  in  case  the 
corporation  did  not  own  them  and  that  the  cost  of  acquisition 
would  be  measured  by  the  detriment  assumed  to  be  caused  to 
the  lower  riparian  lands  by  the  withholding  of  certain  waters  in 
March  and  April  of  each  year.  The  corporation  capitalizes  the 
assumed  detriment^  and  reaches  the  conclusion  that  on  this 
P.U.R.19UC. 
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theory,  its  water  rights  on  the  North  Fork  of  the  San  Joaquin 
river  are  worth  somewhere  between  $650,000  and  $1,000,000. 
In  support  of  this  claim,  the  San  Joaquin  corporation  pre- 
sented data  to  show  the  extent  to  which  the  Crane  Valley  reservoir 
interferes  with  the  normal  flow  of  the  San  Joaquin  river.  This 
data  was  complied  by  Mr.  C.  E.  Grunsky,  and  appears  in  exhibit 
No.  23  of  the  San  Joaquin  corporation.  The  following  table 
shows  the  average  effect  of  the  operation  of  the  Crane  Valley 
reservoir  upon  the  flow  of  the  San  Joaquin  river,  as  computed 
by  Mr.  Grunsky  from  the  records  of  1910  to  1914,  inclusive: 

TABLE  No.  XVIII. 

Effect  of  Operation  of  Crane  Valley  Reservoir  on  Flow  of  San  Joaquin  River. 

The  flow  of  the  river  in  October  was  increased  by  51.7  second  feet. 
The  flow  of  the  river  in  November  was  increased  by  87.7  second  feet. 
The  flow  of  the  river  in  December  was  increased  by  31.2  second  feet. 
The  flow  of  the  river  in  January  was  decreased  by  94.7  second  feet. 
The  flow  of  the  river  in  February  was  decreased  by  35.S  second  feet. 
The  flow  of  the  river  in  March  was  decreased  by  87.4  second  feet. 
The  flow  of  the  river  in  April  was  decreased  by-  73.9  second  feet. 
The  flow  of  the  river  in  May  was  decreased  by  67.2  second  feet. 
The  flow  of  the  river  in  June  was  decreased  by  19.3  second  feet. 
The  flow  of  the  river  in  July  was  increased  by  34.0  seoond  feet. 
The  flow  of  the  river  in  August  was  increased  by  46.5  second  feet. 
Hie  flow  of  the  river  in  September  was  increased  by  47.7  second  feet. 

It  will  be  observed  that  although  the  flow  of  the  river  is  de- 
creased from  January  to  June,  inclusive,  it  is  increased  from 
July  to  December,  inclusive.  This  increase  is  due  to  the  fact 
that  water  held  in  storage  in  the  Crane  Valley  reservoir  is  let 
down  during  the  latter  half  of  the  year  for  the  purpose  of 
generating  power,  and  thus  increases  what  otherwise  would  be 
the  normel  flow  of  the  river  during  this  period  of  the  year. 
The  irrigating  season  in  this  vicinity  generally  commences  in 
March  or  April  and  usually  ends  in  October.  The  period  when 
water  is  most  needed  for  irrigation  is  during  June,  July,  and  the 
subsequent  months. 

The  following  table  shows  the  effect  in  percentages  of  the 
storage  of  water  in  the  Crane  Valley  reservoir  on  the  flow  of  the 
San  Joaquin  river  above  1,500  second  feet,  during  the  first  six 
months  of  the  year: 
r.U.R.1916C. 


Digitized  by 


Google 


894 


CALIFORNIA  KAILBOAD  CX>^mi8SI0N. 


TABLE  No.  XIX. 

Efeot  in  Percentages  of  Storage  of  Water  in  Crane  VaUey  Reservoir  upom 
Flow  in  Ban  Joaquin  River  Above  IfiOO  Second  Feet. 


Month 


1910 
Per  centlPer  eeBtlPer  centiPer 


1911 


1912 


1918 
cent 


1914 
Percent 


AT'g'e 
1910-15 
Perct, 


January 
February 
March    .^ 
April    . . . 

May    

June   . . . . 


—  9.2 
+  1.4 

—  6.1 

—  1.2 

.0 
+  0.1 


—  3.4 

—  0.8 


-11.2 
—  0.6 
+  0.8 


—  8.6 
—  13.0 

—  2.8 

—  0.6 

—  0.3 

.0 


—  16.4 

—  4.0 

—  3.4 

—  0.6 


—  16.1 
-14.6 

—  8.1 

—  2.6 

—  1.2 

—  0.2 


There  is  no  claim  herein  that  any  injury  whatsoever  is  caused 
to  lower  riparian  owners  by  storing  water  in  the  Crane  Valley 
reservoir  in  the  months  of  January  and  February.  The  San 
Joaquin  corporation's  claim  is  limited  to  detriment  supposed  to 
be  caused  in  the  month  of  March,  during  which  month  the  opera- 
tions of  the  Crane  Valley  reservoir  have  diminished  the  normal 
flow  of  the  San  Joaquin  river  on  an  average  of  8.1  per  cent, 
and  in  the  month  of  April,  during  which  month  the  operations  of 
the  Crane  Valley  reservoir  have  diminished  the  normal  flow  of 
the  San  Joaquin  river  2.6  per  cent.  It  will  be  observed  that 
the  interference  with  the  normal  flow  of  the  San  Joaquin  river 
during  the  months  of  March  and  April  is  slight  in  any  event 

The  San  Joaquin  corporaticm  introduced  evidence  to  show 
that  209,223  acres  of  land  are  riparian  to  the  San  Joaquin  river 
down  to  its  confluence  with  the  Merced  river.  Of  this  acreage, 
40,000  acres  are  irrigated  by  the  first  1,500  second  feet  of  the 
San  Joaquin  river.  The  San  Joaquin  corporation  does/iot  claim 
any  ri^t  to  store  water  in  the  Crane  Valley  reservoir  if  the 
flow  of  the  rivOT  is  below  1,500  second  feet  Hence,  the  acreage 
of  riparian  lands  which  are  assumed  to  be  affected  by  the  storage 
of  water  in  the  Crane  Valley  reservoir  amount  to  169,223  acres. 
The  San  Joaquin  corporation  introduced  evidence  to  show  that  if 
the  waters  of  the  San  Joaquin  river  were  entirely  withheld,  the 
damage  to  riparian  lands  would  amount  to  an  average  of  between 
$65  and  $75  per  acre.  On  this  basis,  as  pointed  out  in  the 
San  Joaquin  corporation's  brief,  the  detriment  to  170,000  acres 
of  riparian  lands  would  amount  to  $11,050,000.  The  San 
Joaquin  corporation,  however,  admits  that  it  would  be  necessary 
to  construct  nineteen  or  twenty  other  reservoirs,  each  having  the 
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same  effect  as  the  Crane  Valley  reservoir,  in  order  completely 
to  deprive  the  lower  riparian  lands  of  water.  The  San  Joaquin 
corporation  assumes  that  only  between  5  per  cent  and  7  per  cent 
of  the  normal  flow  of  the  San  Joaquin  river  above  1,500  second 
feet  is  withheld  in  the  months  of  March  and  April,  and  hence 
concludes  that  the  assumed  damage  to  the  lower  riparian  lands 
is  6  per  cent  of  $11,050,000,  "or  a  valuation  somewhat  in  excess 
of  $650,000."  I  may  draw  attention  in  passing  to  the  fact 
that  Mr.  Grunsky's  report  shows  that  although  8.1  per  cent  of 
the  normal  flow  of  the  San  Joaquin  river  is  withheld  bV  the 
Crane  Valley  reservoir  in  the  month  of  March,  only  2.6  per  cent 
is  withheld  in  the  month  of  April,  during  which  month  irrigation 
in  this  territory  to  a  considerable  extent  commences. 

Having  now  stated  the  corporation's  theory,  I  shall  proceed 
to  a  consideration  of  its  merits. 

Attention  should  be  drawn  at  the  outset  to  the  fact  hat  no  wit- 
ness testified  that  the  withholding  by  the  Crane  Valley  reservoir 
of  8.1  per  cent  of  the  normal  flow  of  the  San  Joaquin  river  in 
the  month  of  March  and  2.6  per  cent  in  the  month  of  April  will 
do  any  measurable  damage  or  any  damage  at  all  to  the  lower 
riparian  lands.  The  oidy  basis  for  this  claim  is  the  statement  of 
counsel  of  the  San  Joaquin  corporation  in  their  brief.  For  all 
that  appears  in  the  evidence,  the  withholding  of  this  compara- 
tively small  amount  of  water  would  do  no  measurable  damage 
to  any  owner  of  riparian  lands  on  any  portion  of  the  San  Joaquin 
river.  As  bearing  on  the  question  whether  any  real  damage 
would  be  occasioned,  I  shall  shortly  refer  to  the  contract  dated 
June  14,  1909,  between  Miller  &  Lux,  Incorporated,  the  princi- 
pal riparian  owners  on  the  San  Joaquin  river  to  its  confluence 
with  the  Merced  river,  and  San  Joaquin  Light  &  Power  Com- 
pany. Even  if  damages  had  been  shown,  there  is  no  evidence 
in  these  proceedings  worthy  of  serious  consideration  as  to  the 
amount  of  such  damages.  The  mere  statement  that  riparian 
lands  would  be  damaged  to  the  extent  of  $65  to  $75  per  acre 
if  nineteen  or  twenty  more  Crane  Valley  reservoirs  were  con- 
structed, so  that  the  flow  of  the  river  would  be  entirely  withheld 
during  certain  months  from  the  lower  riparian  owners,  is  of  no 
assistance  in  determining  what  damages,  if  any,  have  actually 
been  caused  by  a  reservoir  which  withholds  only  8.1  per  cent  of 
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the  normal  flow  of  the  San  Joaquin  river  during  the  month  of 
March  and  2.6  per  cent  in  the  month  of  April.  Furthermore, 
such  a  claim  entirely  leaves  out  of  consideration  the  very  great 
advantage  which  would  ensue  to  lower  riparian  lands  if  they 
could  secure  largely  added  amounts  of  water  in  the  months  of 
July,  August,  September,  and  October,  which  waters  would  be 
let  down  during  these  months  through  the  power  houses  con- 
nected with  the  nineteen  or  twenty  assumed  Crane  Valley 
reservoirs. 
.  This  matter  brings  me  to  a  consideration  of  the  question 
whether'  the  lower  riparian  lands  have,  as  a  matter  of  fact, 
suffered  any  injury  whatsoever  by  reason  of  the  operation  of 
the  Crane  Valley  reservoir. 

Subsequent  to  the  submission  of  these  proceedings,  the  pre- 
siding Commissioner  accidentally  learned  of  the  existence  of 
the  Miller  &  Lux  contract,  which  contract  was  not  offered  in 
evidence  by  the  San  Joaquin  corporation,  and  was  in  no  way 
referred  to  by  name  or  in  any  way  to  direct  attention  thereto, 
in  the  evidence  or  in  the  brief  of  counsel.  The  San  Joaquin 
corporation  was  thereupon  requested  to  file  a  copy  of  the  con- 
tract, and  did  so.  Under  the  stipulation  to  the  effect  that  all 
documents  filed  by  the  San  Joaquin  corporation  subsequent  to 
the  submission  of  these  proceedings  would  be  considered  in  evi- 
dence herein,  this  contract  is  a  part  of  the  record  in  these  pro- 
ceedings. 

The  contract  is  dated  June  14,  1909,  and  is  an  agreement 
between  Miller  &  Lux,  Incorporated,  Las  Animas  &  San  Joaquin 
Land  Company,  Incorporated,  and  California  Pastoral  &  Agri- 
cultural Company,  Limited,  parties  of  the  first  part,  and  San 
Joaquin  Light  &  Power  Company,  party  of  the  second  part. 
The  contract  recites,  in  part,  that  the  Miller  &  Lux  corporations 
are  the  owners  of  a  large  acreage  of  land  in  the  counties  of 
Fresno,  Madera,  Merced,  and  Stanislaus,  the  larger  portion  of 
which  border  on  the  main  channels  and  the  branches  and  slou^s 
of  the  San  Joaquin  river;  that  the  Miller  &  Lux  corporations 
have  diverted  and  appropriated  from  the  San  Joaquin  river 
large  quantities  of  water  for  irrigation,  domestic,  and  other 
beneficial  purposes,  and  that  part  of  the  water  used  for  irriga- 
tion has  been  used  upon  lands  riparian  to  the  San  Joaquin  river 

P.U.R.1916C. 


Digitized  by 


Google 


E.  BAKERSFIELD  IMP.  ASSO.  v.  SAN  JTOAQUIN  L.  k  P.  CORP.        8ft7 

and  part  upon  other  lands ;  and  that  the  flow  of  the  water  in  the 
San  Joaquin  river  is  irr^ular,  so  that  during  certain  months 
of  the  year  there  is  a  large  flow  and  during  other  months  insuffi- 
cient to  supply  the  lands  of  the  Miller  &  Lux  corporations  with 
water  for  irrigation  purposes  as  well  as  for  stock  and  domestic 
uses.  The  agreement  then  proceeds  as  follows:  "Whereas  it 
will  be  for  the  interest  of  the  parties  of  the  first  part  hereto 
to  have  reservoirs  constructed  upon  the  North  Fork  of  the  San 
Joaquin  river,  a  tributary  of  said  San  Joaquin  river,  provided 
such  reservoirs  can  be  filled  with  water  by  retaining  therein  a  por* 
tion  of  the  water  flowing  in  said  North  Fork,  or  in  its  branches 
or  tributaries  at  periods  of  the  year  when  there  is  a  large  vohmie 
of  water  flowing  down  the  main  channel  of  the  said  San  Joaquin 
river  and  through  and  over  the  lands  and  to  tiie  canals  and 
ditches  of  the  parties  of  the  first  part;  and  provided,  further, 
that  such  water,  after  being  so  reservoired,  can  be  regularly 
returned  to  the  channel  of  said  North  Fork  or  to  the  channel  of 
said  San  Joaquin  river,  at  seasons  of  the  year  when  there  is  a 
spiall  volume  of  water  flowing  in  said  river,  so  as  to  supply  the 
lands,  and  to  the  canals  and  ditches  of  the  parties  of  the  first 
part,  a  more  regular  flow,  and  a  greater  amount  of  water,  than 
naturally  flows  down  said  river,  during  the  periods  of  each  year 
when  the  water  becomes  low  in  said  river." 

I  desire  to  draw  attention  particularly  to  the  fact  that  the 
lower  riparian  owners  here  agree  that  it  will  be  to  their  interest 
to  have  reservoirs  constructed  upon  the  North  Fork  of  the  San 
Joaquin  river,  for  the  reason  that  the  storage  of  water  in  such 
reservoirs  and  the  subsequent  use  of  such  water  for  the  genera- 
tion of  hydroelectric  energy  will  result  in  putting  into  the  San 
Joaquin  river  for  the  irrigation  of  riparian  lands  large  amounts 
of  water  during  the  periods  of  each  year  when  the  water  becomes 
low  in  the  river,  meaning  thereby  the  months  of  July,  August, 
September,  and  October.  Thus,  instead  of  being  a  detriment 
to  the  lower  riparian  owners,  the  construction  of  the  Crane 
Valley  reservoir  is  here  solemnly  declared  to  be  a  benefit  to  these 
owners. 

In  a  subsequent  recital,  the  San  Joaquin  Light  &  Power  Com* 
pany,  which  is  the  immediate  predecessor  of  the  San  Joaquin 
Light  &  Power  Corporation  and  wag  controlled  by  the  same 
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people^  agrees  that  it  -will  return  to  the  natural  diannel  of  tlie 
North  Fork  of  the  San  Joaquin  river  all  the  water  which  it  may 
reservoir  in  Crane  Valley  reservoir  "so  that  it  shall  flow  down 
to  the  lands  and  canals  of  the  parties  of  the  first  part,  each  and 
every  year,  at  period  or  periods  of  time  when  there  is  only 
a  small  volume  of  water  naturally  flowing  in  said  river,  and  when 
an  increased  flow  will  be  of  great  benefit  to  said  parties  of  the 
first  part" 

The  San  Joaquin  Light  &  Power  Company  agrees  that  it  will 
commence  construction  of  the  Crane  Valley  reservoir  within  six 
months  from  the  date  of  the  agreement,  and  that  within  two 
years  thereafter  it  will  complete  its  dams  and  reservoirs  to  the 
capacity  of  at  least  30,000  acre  feet,  and  will  thereafter  main- 
tain and  operate  the  same  at  leaBt  to  that  capacity.  In  order  to 
show  the  interest  of  the  Miller  &  Lux  cocporations  in  having 
this  agreement  performed  and  in  having  the  waters  of  Crane 
Valley  reservoir  withheld  during  certain  months  and,  let  out 
during  later  months^  the  agreement  provides  that  if  anyone 
should  commence  an  action  to  interfere  with  the  construction  by 
the  San  Joaquin  Light  &  Power  Company  of  its  works,  the  latter 
company  will  "with  all  reasonable  diligence  take  such  proceei- 
ings  as  may  be  necessary  to  prevent  the  granting  of  any  such 
restraining  order  or  injunction,  and  to  have  the  same  dissolved 
if  granted."  The  San  Joaquin  Light  &  Power  Company  fur- 
ther agrees  that  if  anyone  should  be  successful  in  securing  an 
injunction,  the  San  Joaquin  Light  &  Power  Company  will  at 
once  take  all  necessary  steps  to  condemn  the  rights  and  interests 
of  such  person  and  to  prosecute  such  action  to  final  determination 
wiA  all  reasonable  diligence. 

It  seems  too  clear  for  ailment,  from  this  contract,  that  the 
Miller  &  Lux  corporations  were  of  the  opinion  that  the  construc- 
tion of  the  Crane  Valley  reservoir  and  the  impounding  of  water 
therein,  with  the  letting  out  of  this  water  during  the  summer  and 
autumn  months,  would  be  a  very  great  benefit  to  them  as  the 
owners  of  riparian  lands  on  the  San  Joaquin  river.  Any  person 
familiar  with  the  conditions  on  the  San  Joaquin  river  would 
naturally  expect  that  the  riparian  owners  would  take  this  posi- 
tion. Exhibit  ISo.  21  of  the  San  Joaquin  corporation  shows  that 
out  of  a  total  of  209,223  acres  riparian  to  the  San  Joaquin  river 
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in  Fresno,  Madera,  and  Merced  counties.  Miller  &  Lux,  Incorpo- 
rated, own  142,906,29  acres.  The  record  does  not  show  the 
extent  to  which  the  other  two  affiliated  corporations  mentioned 
in  the  contract  of  June  14,  1909,  as  parties  of  the  first  part, 
also  own  riparian  lands  on  the  San  Joaquin  river.  There  is  no 
reason,  however,  to  doubt  that  the  position  of  Miller  &  Lux,  as 
the  owners  of  over  two  thirds  of  the  riparian  lands  in  the  terri- 
tory here  under  consideration,  would  not  be  the  position  taken 
by  every  other  riparian  owner. 

The  contract  of  June  14,  1909,  entered  into  between  the 
principal  riparian  owners  and  the  immediate  predecessor  of  the 
San  Joaquin  corporation  aCbsolutely  disproves  and  refutes  the 
claim  of  San  Joaquin  Light  &  Power  Corporation  to  a  value  for 
its  water  rights  on  the  North  Fork  of  the  San  Joaquin  river, 
based  upon  an  alleged  and  assumed  detriment  to  the  lower 
riparian  owners  resulting  from  the  operation  of  the  Crane  Valley 
reservcrir. 

As  already  indicated,  thid  contract  was  not  drawn  to  the  Com- 
mission's attention  by  the  San  Joaquin  corporation,  and  it  was 
only  through  mere  chance  that  the  presiding  Commissioner  be- 
came aware  of  its  existence.  To  say  that  this  corporation  has 
not  dealt  fairly  with  the  Railroad  Commission  in  suppressing 
this  contract  is  to  put  the  matter  mildly.  Those  officials  or  sudi 
counsel  of  the  San  Joaquin  Light  &  Power  Corporation  a$  are 
responsible  for  the  failure  to  present  this  contract  in  evidence 
deserve  severe  consure  from  this  Commission.  This  matter  is 
particularly  unfortunate  in  that  mo^t  of  the  officials  and  coun^l 
of  the  San  Joaquin  corporation  have  dealt  with  absolute  fairness 
and  candor  with  the  Commission  in  these  proceedings. 

[18]  I  am  now  brought  to  a  consideration  of  the  questi<m 
whether,  under  any  theory,  a  water-right  value  can  be  allowed 
by  this  Commission  in  connection  with  the  San  Joaquin  corpo- 
ration's Crane  Valley  development  While  there  were  some  ref- 
erences in  the  course  of  the  hearings  to  the  fact  that  this  reservoir 
was  built  and  a  portion  of  the  lands  in  its  basin  was  flooded 
under  a  Federal  permit,  no  copy  of  such  permit  was  introduced 
in  evidence.  After  the  submission  of  these  proceedings,  the  Com- 
mission called  upon  the  San  Joaquin  corporation,  and  received 

from  it  a  copy  of  the  agreement  with  the  Department  of  Agri- 
P.U.R.1916C. 


Digitized  by 


Google 


900  CALIFORNIA  RAILROAD  COMMISSION. 

culture  under  which  the  Crane  Valley  reservoir  was  constructed. 
This  agreement  is  dated  July  27,  1912.  It  appears  from  this 
agreement  and  from  map  showing  location  of  the  San  Joaquin 
corporation's  hydroelectric  properties  on  the  North  Fork  of  the 
San  Joaquin  river,  which  has  been  marked  exhibit  No.  68  of 
the  San  Joaquin  corporation,  that  the  structure  of  the  Crane 
Valley  dam  has  been  built  partly,  if  not  entirely,  on  land  in  the 
Sierra  National  Forest  belonging  to  the  government  of  the  United 
States,  and  that  approximately  227  acres  of  the  area  flooded  by 
the  dam  is  likewise  national  forest  land.  In  other  words,  with- 
out a  permit  from  the  national  government,  the  Crane  Valley 
reservoir  could  not  have  been  constructed,  and  the  land  in  the 
lower  portion  of  the  reservoir  adjacent  to  the  dam  could  not  have 
be^n  flooded. 

The  power  agreement  provides  that  the  rights  granted  thereby 
shall  be  void  upon  the  expiration  of  fifty  years  ^rom  October 
12,  1909,  but  that  the  permit  may  thereafter  be  renewed  by  the 
duly  authorized  officer  or  agent  of  the  United  States  upon  such 
conditions  as  he  may  in  his  discretion  establish.  The  agreement 
reads  in  part  as  follows:  "The  permittee  (San  Joaquin  Light  & 
Power  Corporation)  does  hereby,  in  consideration  for  Ae  permit 
hereby  applied  for,  promise  and  agree  for  itself  and  its  successors 
to  comply  with  all  r^ulations  and  instructions  of  the  Department 
of  Agriculture  governing  national  forests." 

Article  xxix.  of  the  r^ulations  of  the  Secretary  of  Agri- 
culture and  instructions  to  forest  officers  relating  to  water  power, 
effective  February  24,  1913,  reads  as  follows:  "That  in  respect 
to  the  r^ulation  by  any  competent  public  authority  of  the  serv- 
ice to  be  rendered  by  the  permittee  or  the  price  to  be  charged 
therefor,  and  in  respect  to  any  purchase  or  taking  over  of  the 
properties  or  business  of  the  permittee  or  any  part  thereof  by 
the  United  States,  or  by  any  state  within  which  the  works  are 
situated  or  business  carried  on  in  whole  or  in  part,  or  by  any 
municipal  corporations  in  such  state,  no  valu^  whatsoever  shall 
at  any  time  be  assigned  to  or  claimed  for  the  permit,  or  for 
the  occupancy  or  use  of  national  forest  lands  granted  thereunder, 
nor  shall  the  permit  or  such  occupancy  and  use  ever  be  estimated 
or  considered  as  property  upon  which  the  permittee  shall  be 
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entitled  to  earn  or  receive  any  return,  income,  price,  or  compen- 
sation whatsoever." 

In  view  of  the  fact  that  the  permit  from  the  Federal  govern- 
ment is  a  condition  sine  qua  non  to  the  exercise  of  any  rights  in 
connection  with  the  Crane  Valley  reservoir,  I  assume  that  it 
would  be  admitted  that  if  this  regulation  of  the  Federal  gov- 
ernment had  been  in  effect  when  the  San  Joaquin  corporation 
secured  its  permit,  the  corporation  could  not  claim  any  water- 
right  value  in  connection  with  the  Crane  Valley  development.  I 
have  searched  for  a  similar  rule  or  regulation  in  effect  on  July 
27,  1912,  at  which  time  the  power  agreement  affecting  the  Crane 
Valley  development  was  signed,  but  have  becai  unable  to  find  such 
regulation  then  in  effect. 

Section  52  of  the  Public  Utilities  act  provides  as  follows: 
"The  Commission  shall  have  no  power  to  authorize  the  capitali- 
zation of  the  right  to  be  a  corporation,  or  to  authorize  the  capital- 
ization of  any  franchise  or  permit  whatsoever  or  the  right  to 
own,  operate  or  enjoy  any  such  franchise  or  permit,  in  excess  of 
the  amount  (exclusive  oi  any  tax  or  annual  charge)  actually 
paid  to  the  state  or  to  a  political  subdivision  thereof  as  the  con- 
sideration for  the  grant  of  such  franchise,  permit  or  right." 
[Extra  Sess.  1911,  chap.  14,  p.  46.] 

If  the  word  "state"  be  considered  broad  enough  to  include  the 
Federal  government,  it  would  seem  to  be  clear  that  under  this 
provision  of  the  Public  Utilities  act  the  Railroad  Conamission 
would  have  no  ai^thority  to  capitalize  any  permit  such  as  the 
one  under  which  the  San  Joaquin  corporation  holds  its  Crane 
Valley  rights  from  the  Federal  government.  If  this  Commission 
is  without  authority  to  allow  the  capitalization  of  such  a  permit, 
it  would  seem  equally  clear  that  it  cannot  allow  a  value  for  such 
permit  in  a  rate  case. 

Even  if  §  52  of  the  Public  Utilities  act  -should  be  held  inap- 
plicable, for  the  reason  tliat  this  permit  was  granted  by  the 
Federal  government,  and  not  by  a  state  government,  the  case, 
nevertheless,  seems  to  fall  within  the  general  rule  as  to  which 
authorities  are  cited  in  the  Mt.  Whitney  Power  &  Electric  Com- 
pany cases,  this  day  being  decided,  to  the  effect  that  in  a  rate 
case  no  allowance  should  be  made  for  governmental  franchises 
p.u.R.ioiec. 
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or  permits  in  excess  of  the  amounts  actually  paid  to  the  granting 
public  authority. 

It  is,  of  course,  elemental  that  if  a  utility  claims  a  value  for 
water  rights,  it  must  sustain  the  burden  of  demonstrating  such 
value.  For  the  reason  that  the  San  Joaquin  corporation  has  not 
proved  any  value  to  its  water  rights  in  these  proceedings,  no 
allowance  is  being  made  herein  for  water-right  values  in  excess 
of  the  moneys  actually  expended  by  the  San  Joaquin  corporation 
and  its  predecessors  in  connection  therewith.  All  rentals  and 
other  payments  in  connection  with  the  water  ri^ts  of  Hie  San 
Joaquin  corporation  are  being  allowed  as  operating  expenses. 

[19-21]  (g)  Fair  Return.— The  following  table  shows  the 
fair  value  of  the  property  of  the  San  Joaquin  oorporatiiHi. 
used  and  useful  in  the  corporation's  electric  business  as  of  Janu- 
ary 1,  191.6,  for  the  purpose  of  this  proceeding,  together  with  a 
reasonable  depreciation  annuity: 

TABLE  No.  XX. 

Fair  Value  of  Property  of  Ban  Joaqum  Light  d  Power  Corporation,  Used  amd 
UeeftU  in  Electric  Businese,  at  of  January  1,  1916, 


Acct.             •                          Accoonl 
No. 

Fixed 
Capital 

Depreda- 
tion 
vnmOtf 

Intangible  Capital. 
C-1.    Organization    

132,399 

4,762 

48,910 

C-2.    Electric  franchise    .!...... . . 

$16 

C-4.    Other  intangible  capital  , 

Total  intangible  capital  

$86,071 

$123,782 
2,200 

12,684 
12,907 
63,170 

$16 

TANon)T.E  Capital. 
Landed  Capital, 
C-6.    Land  devoted  to  electric  operations: 

a.  Land  devoted  to  production   operations    .... 

b.  Land  devoted  to  transmissicm   operations    .. 

c.  Bights  of  way  devoted  to  transmission  oper- 

ations     

d.  Land  devoted  to  distribution  operations  .... 
6.  Land  devoted  to  other  operations 

Total  land  devoted  to  electric  operations  . . 
Production  Capital. 
C-6.    Dams,  water  conduits  and  penstocks 

$214,743 

$2,690,676 
348,442 
366,125 
254,653 
318,166 
16,026 

$5,415 
1.690 
5,951 
4,931 
4,568 
298 

C-7.    Power-plant  buildings  and  general  structures  .. 
C-8.    Hydraulic  power  plant  equipment 

C-9.    Furnaces,  boilers,  and  accessories   

0-10.  Steam  power.plftiit  wjinpirH^nt 

C-13.  Miscellaneous  production  equipment   

Total  production  capital 

$3,889,088 

$22,863 
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Aoet.                                    Accotinl 

Fixed 
Capital 

Deprecia- 
tion 
amitilty 

Transmission  and  Distribution  Capital, 
C-14.  Poles  and  fixtures: 

a.  Transmission    , 

$540,045 
708,443 

700,765 
916,100 

1,887 

28,508 
52,036 

183,763 
131,330 
890,420 

1,141 

4,000 

508^^5 

100,141 

323,048 

49,713 

1,214 

30,068 

$14,681 

b.  Distribution    

21,706 

C-15.  Overhead  system: 

a.  Transmission •.••... 

7,177 

b.  Distribution    , 

8,221 

C*16.  Underground  conduits: 

b.  Distribution 

34 

017.  Substation  buildings  and  general  stnicturee: 

a.  Transmission    , 

620 

b.  Distribution    

040 

C-ia  Substation  equipment: 

a.  Transmission  (at  power  house)   ••••• 

3,349 

Transmission  (at  stations)     

2,394 

b.  Distribution 

5,293 

C-19.  Miscellaneous  equipment : 

b.  Distribution 

31 

0-20.  Line  transformers  and  devices: 

a.  Transmission 

133 

b.  Distribution    

13335 

C-21.  Electric  services  

4,680 

C-22.  Meters    

13,879 

0-23.  Municipal  street-lighting  system   • 

2.136 

C-24.  Commercial  lamps  and  lamp  equipment 

C-26.  Installations  on  consumers'  premises 

52 
842 

Total  transmission  and  distribution  capital 

General  Capital. 
C-27.  General  ttructures * •. 

$4,771,365 

$68,704 
155,530 
131,460 

08,830 
1,316 

$99,921 
$869 

C-28.  General  eauinment 

11,800 

C-29.  Telephone   lines    

4.254 

C-30.  Boads,  trestles  and  bridges: 

a.  Production 

332 

b.  Transmission 

5 

Total  general  capital 

$455,840 

$17,260 

Total  tangible  capital  

$0,331,045 
328,624 
133,500 
175,300 

$140,044 

Material  and  supplies    

Workinff   canital    

Construction  capital • 

4,475 

Grand  total   

$10,054,540 

$144,535 

The  values  shown  in  the  foregoing  table  are  ascertained  by  tak- 
ing the  value  of  the  property  on  January  1,  1915,  as  shown  by 
the  evidence  in  these  proceedings,  and  by  adding  tibereto  the  addi- 
tions and  betterments  for  the  year  1915,  and  by  making  neces- 
sary deductions  and  additions.  In  the  total  property  value  as  of 
January  1,  1916,  are  included  the  estimated  cost  of  acquiring 
all  the  transformers  on  the  system  of  the  San  Joaquin  corpora- 
tion, now  privately  owned,  and  also  the  proper  chaises  to  capital 
account  in  connection  with  the  reconstruction  of  the  San  Joaquin 
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corporation's  transmission  and  distribution  lines  in  accordance 
with  the  provisions  of  chapter  499  of  the  Laws  of  1911  and  chap- 
ter 600  of  the  Laws  of  1915.  As  will  be  observed,  the  property 
values  as  of  January  1,  1916,  include  $328,624  for  material  and 
supplies  and  $133,500  for  working  capital. 

Exhibit  No.  54  of  the  San  Joaquin  corporation  shows  that 
the  average  annual  cost  of  bond  money  to  the  San  Joaquin  corpo- 
ration and  its  predecessors,  with  amortization  on  the  straight 
line  basis,  has  been  6.18  per  cent,  and  that  with  amortization  on 
the  sinking-fund  basis  the  annual  cost  of  bond  money  has  been 
6.01  per  cent  While  the  cost  of  money  to  the  San  Joaquin  cor- 
poration and  its  predecessors  through  the  sale  of  bonds  has  thus 
been  only  slightly  in  excess  of  6  per  cent,  I  recommend  that  in 
these  proceedings,  in  the  present  state  of  development  of  the 
business  of  San  Joaquin  corporation,  the  Commission  allow  a 
return  of  8  per  cent  on  the  fair  value  of  the  property.  This 
return  is  being  allowed  notwithstanding  the  fact  that  extensive 
transmission  and  distribution  lines  have  been  constructed,  appar- 
ently largely  for  the  purpose  of  holding  the  territory  as  against  a 
competitor. 

The  San  Joaquin  corporation  is  as  yet,  to  a  considerable  extent, 
in  a  development  period,  and  it  will  be  necessary  for  the  corpo- 
ration to  secure  large  additional  sums  of  money  in  ord^*  to  de- 
velop the  territory  served  by  it.  The  return  herein  allowed  is,  in 
view  of  the  cost  of  bond  money,  a  generous  return,  and  will  be 
sufficient  to  induce  the  necessary  additional  capital  to  invest  in 
the  business  of  the  San  Joaquin  corporation.  In  my  opinion,  il 
is  far  wiser  and  more  straightforward  to  ask  for  a  generous 
return  than  to  try  to  secure  an  inflated  valuation. 

I  find  as  a  fact  that  the  sum  of  $804,363.20  is  a  fair,  just,  and 
reasonable  sum  to  be  received  by  the  San  Joaquin  corporation  as 
an  annual  return,  under  existing  conditions,  on  the  fair  value  of 
the  corporation's  properly. 
3.  Operoiing  Expenses. 

The  following  table  shows  the  operating  expenses  of  the  San 
Joaquin  corporation,  as  shown  in  the  corporation's  annual  re* 
ports  for  the  years  ending  December  31,  1913,  1914,  and  1915, 
and  reasonable  operatii^  expenses,  including  a  depreciation  an- 
nuity, as  determined  from  an  analysis  of  the  evidence  in  these 

proceedings: 
P.U.R.1916C. 


Digitized  by 


Google 


B.  BAKSRSFIELD  IMP.  ASSO.  t.  8AK  JOAQUIK  L.  4  P.  CORP.      •  005 

TABLE  Ko.  XXI. 
OperaHi^g  Expenses  of  San  Joaquin  Light  d  Power  CorporaMon  for  ike  Teare 
JSndmg  December  31,  1913,  1914,  and  1915,  and  Beaaonable  Operating 
Expenses  Herein  Determined. 


Acct. 
No. 


Account 


FrodMction  Empenses. 

B-1.  Superintendence 

H-1  Water  collection  labor  and  expense 

K-4.  Steam  generation  labor  

B-5.  Fuel  , 

E-6.  Steam  generator  supplies  

E-IS.  Electric  plant   labor   

BM3.  Electric  plant  supplies  

E-14.  Purchased  power   

B-1J5.  General  labor  and  supplies   .. 


1918 


1914 


U15 


Operating 
expenses 
used  In  rate 
determi- 
nation 


Total  production  operating  ex 
penses    ....% 

E-VL  Repairs  to  dams^  water  conduits 
and  penstocks   

B-17.  Repairs  to  power  plant  and 
buildings    

B-18.  Repairs  to  hydro  equipment  . 

B-19.  Repairs  to  bfillers  

B-ao.  Repairs  to  steam  pow^r  plant 
equipment   

B-23.  Repairs,  miscellaneous  produc- 
tion   equipment    


Total  production  maintenance 
expense   


Total  production  expense  . 

Transmission  Bapenses. 

B-M.  Superintendence    

B-25.  Inspecting  and   patrolling    ... 

B-».  Substation   labor 

E-27.  "Substation  supplies  and  expense 
B-28.  General  labor  and  supplies  .... 


Total    transmission    operating 

expense   

E-29.  Repairs,  oyerbead  trans,  system 
E-31.  Repairs,  sub.  bldg.  and  gen.  str. 
B-32.  Repairs,  substation  equipment  .. 
B-33.  Repairs,    misc.   trans,    equiprn'^nt 

Total   trans,   maintenance   ex- 
pense     


Total  trans,  expenses 


B-S4. 
G-35. 
E-36. 
E-37. 
E-38. 

B-39. 

E-4a. 
B-tt. 
&42. 
B-4S. 

E-44. 

E-45. 

E-46. 
E-47. 
E-48. 


Distribution  Expenses. 

Superintendence  

Substation  labor  

Subeta.  supplies  and  exp 

Storage  battery  labor  

Storage  battery  supplies  and  ex 
penses  

Setting  and  removing  trans,  and 
meters    

Inspecting  and  patrolling , 

IHectric  meter  operations 

Commercial  arc  ia1)or  

Commercial  arc  supplies  and  re- 
pairs    ', 

Com'l  incan.  lamp  installation 
and  renewals  

Inspection  and  repairs  of  con- 
sumers' installations  

Municipal  street  arc  labor  

Municipal  street  arc  supplies  .... 

General  labor  and  supplies  


Total  operating  expenses 
P.U.R.1916C. 


12, 

2. 

18, 

8. 


818.80 
604.38 
746.78 
460.52 
849.88 
599.90 
815.20 
273.25 
968.06 


1216,121.79 

$7,022.06 

1,669.96 
4,298.40 
2,511.10 

2.444.88 

766.10 


$18,696.00 
$234,817.79 


$160.76 

t746.96 

2,781.09 

680.39 

2,612.61 


tt, 710.80 

$7,282.78 

1,875.87 

1,262.75 

770.08 


$11,190.98 
$29,901.78 


4,371.78 

6.542.95 

2,596.44 

21.32 

20.04 

6.8S3.18 

8,113.70 

9,783.82 

607.90 

208.00 

99.60 

16,096.62 
8,089.88 
1,242.61 
2,064.74 


$64,660.87 


$2,666.80 

7.700.02 

6,766.00 

11,546.61 

730.48 

15.882.84 

869.72 

344.9B 

8,628.22 


$3,981.74 

7.888.26 

6.213.90 

6.146.21 

936.79 

16,732.96 

740.36 


$8,982.00 
7,344.00 
8,242.00 

84.174.00 
1.386.00 

17.827.00 
925.00 


8,709.98 


3,883.00 


$49,083.97 

^911.68 

2,008.72 
4,218.39 
1,307.36 

X924.81 

^.81 


$44,849.18 

$8,260.14 

1,611.12 
3.641.48 
1,240.94 

684.26 

479.52 


$77,912.00 

$2,340.00 

1.779.00 
8,980.00 
1,686.00 

1,968.00 

697.00 


$12,796.71 


$9,567.40 


$12,330.00 


$61,830.( 


1206.66 
6.474.59 
3.S74.81 
724.18 
6,829.02 


$64,406.58 


$618.71 
6,140.17 
8,610.28 
M0.87 
7.418.77 


$90,262.00 


$619.00 

6,140.00 

8,648.00 

841.00 

7,000.00 


$16,306.11 
$9,514.73 

340.61 
4,277.69 

623.76 


$18,428.70 

$6,069.68 

62.71 


$18,048.00 
$7,292.00 

800.00 
2,968.00 

688.00 


$14.756.69 
$31,062.80 


7,015.29 
8847.61 
4,430.86 


$7.087.06 
$26,755.76 


7,^.89 
11,7S.37 
8,641.60 


$11,718.00 
$29,761.^ 


7,700.00 
11,780.00 
8,966.00 


10»  146.12 

8^456.75 

12,773.82 

490.40 

189.15 

66.70 

80,449.19 
2,926.69 
1.285.92 
4,678.67 


U,751 

2..792, 

11,414. 

471, 


118 

19.282 
2,651 
1,911 
6,768 


12.000.00 

2,800.00 

11,414.00 

471.00 

82.00 

129.00 

19.282.00 
2,789.00 
1,911.00 
6.769.00 


$86,196,681    179.208.48     $80,064.00 
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TABLE  No.  XXI.— (7o»«ffiu«d. 
OperaUmg  Bwpenae§  of  San  Jtoiiquin  Light  d  Power  Oorporaium  for  the  Yetm 
Ending  December  31,  191S,  1914,  and  1915,  and  Reasonable  Operating 
Expenses  Herein  Determined, 


Acct. 
No. 


ACCOQDl 


Distribution  ^jTpefMe*— Contlniied. 

B-49.  Repairs,  sabeta.  hidg.  and  gen.  str. 

E-60.  Repairs,  sabsta.  equipment  

fi-51.  Repairs,  oTerhead  distrlb.  system 

B-62.  Repairs,  underground  distrtb.  sys- 
tem   

E-68.  Repairs,  line  trans,  and  devices 

K-54.  Repairs,  electric  services  

E-66.  Repairs,  electric  meters  

B-66.  Repairs,  municipal  street  light- 
ing system  

E-57.  Repairs,  com!  arc  lamps  

E-68.  Repairs,  installations  on  con- 
sumers' premises  

E-69.  Repairs,  miscellaneous  distrlb. 
equipment 


Total  distribw  maintenance  ex- 
pense   


Total  distrlb.  expenses  .. 

Commeroial  B^penaes. 

B-tO.  New  business  expenses  

B-dL  Free  installation  expenses  .. 
E-82.  Commercial    dept.    salaries 

expenses  

E-63.  Commercial  dept.  indexing  . 

B-64.  Com'l  dept.  coOecUons  

B-66.  Misc.  coml  expenses  


and 


Total  commercial  expenses... 

Oeneral   and  MiaoeUaneous   Expenses 

B-06.  Salaries  of  general  officers  

B-67.  Salaries  of  general  office  clerks . . 
E-68.  Misc.  general  office  supplies  and 

expenses  

B-49.  Law  expenses— general   

E-70.  Railroad  Com.  expenses 

E-7L  Injuries  and  damages  

E-Ti.  Other  general  expenses  , 

E-76.  Insurance   


B-T6. 

B-82. 
B-8S. 

E-84. 
E-86. 

B-87. 
B-88. 


Total  general  operating  exp. . . 

Repairs  to  general  structures 

to  B-81.  Repairs  to  general  equip- 
ment    

Repairs  to  telephone  lines 
Repairs    to    roads,    trestles    and 
bridges 


Blec  exp.  transferred— Cr , 

Undistributed    adjustments— Bal 


Extraordinary  repairs  

Repairs  charged  to  reserve— Cr.. 


Total      genera] 
expenses   


maintenance 


Total  general  and  miscellane- 
ous expenses 


B-91.  Taxes 


TatBes, 


1918 


1300.57 

7,653.56 

16,269.06 


7,284.22 
1,623.69 


4,767.06 
1,103.62 


|40,689.1g 
196,260.03 


187,936.92 
923.69 

19,216.10 

8,661.24 

18,782.14 


189,468.00 


161,156.84 
IS.  727.46 

62,102.84 
4,340.40 
20.40 
4.999.92 
4.088.82 
8.213.42 


$158,648.10 


1881.88 

674.94 
6.168.92 

790.62 
820.59 


7,811.89 


146.098.89 


1914 


1751.26 
6,399.71 
16.7U.X3 


6,796.94 
2,298.78 
8,862.82 

2,668.87 
22.08 

282.04 

966. 


188,180.89 
1124,375.97 


182,176.42 
347.94 

17,678.61 
9.566.80 

17,807.82 
2.680.67 


180.266.76 


$40,282.88 

49,967.16 

6.914.26 

66.00 

12.313.27 
2.920.78 
8.704.12 


$147,638.85 


$260.27 

789.88 
4.204.24 

977.80 
176.05 

6,488.83 
11.417.82 


$87,789.81 


1915 


$886.98 
8,466.16 
12,621.67 


6,860.57 
2^896.28 
2,644.14 

2,851.84 
8.87 

1,17€.41 

!• 186.96 


$82,009.89 
2,118.66 

17,294.78 
8.869.02 

17.978.12 
4.104.60 


$82,374.96 


$85,079.61 
11819.86 

51,667.68 
10,070.28 
21«  270.67 
11.868.71 
2,882.49 
8,624.08 


$160,772.68 


$119.11 

787.96 
8.572.84 

296.41 

1,522.07 
4.884.20 
4.88I.W 


$81,861.91 


Operating 
expenses 

used  in  rate 
determi- 

nation 

$480.00 
6.810.09 
25.067.00 

10.00 
7.881.00 
2.867.00 
2.503.00 

2.810.00 
10.00 

2,069.00 

1.116.00 


$60.088.< 
$110,147.4 


$14,810.00 
2,119.00 

80,998.00 
6,868.00 

17,978.00 
1,000.00 


$78,008.09 


$85,000.00 
82,820.00 

60.800.00 
4.840.00 
1.000.00 

12.000.00 
2,900.00 
8.800.00 


$142,520.00 


$800.00 

700.00 
4.567.00 


$6.ir.6l 
$148,067.00 


178.104.00 
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TABLE  No.  'XXl.'-^/ontmued. 

Operating  Expenses  of  San  Joaquin  Light  d  Power  Corporation  for 
Ending  December  SI,  1913,  19U,  and  1915,  and  B^aaonahle 
Expenses  Herein  Determined, 


the  Tears 
Operating 


No. 


Aooomit 


1918 


1914 


1916 


Operating 

expeues 

used  in  rate 


tion 


OsmsMU  AsMTtuuiion  of  Capttsd, 
lB-98.  AmortiiatSoD    of   franchises    and 

and  Datenta , 

B-98.  Depredation  of  plant  and  equip- 
ment 


a.  Depreciation,  i^rodaction  cap- 
ful   

Ik  Depreciation, 
capital   ... 

e.  Depreciation, 

capital 

d.  Depreciation,  general  capital 

Total  general  amortlEatlon  of 
capital  .... 


141,619.00 


transmission 
distriboUon 


$42,722.10 

82,622.03 

60,899.74 
9SS.8S 


133,872.06 

25.806.01 

46.963.71 
1,321.99 


927,420.06 

22,147.67 

tt, 421.19 
2.618.89 


Recapitul€aU}n  of  Bwpensea. 

Production  expenses  

Transmission  expenses  

Distribution  expenses  

Commercial  expenses  

General    and    miscellaneoas    ex- 
penses   

Taxes    

General  amortisation  oC  capital 


1126,309.99 


82,260.03 
80,468.09 

162.626.47 

46,093.09 

126.309.99 


1107.963.79 


966.696.12 
81,0^.80 


169,186.72 

^.789.81 

,968.79 


m, 


993.607.30 


968,486.87 
26,766.76 

110,697.7| 
88,874.9i 

166,918.12 
81,861.91 
98,607.80 


9144.636.00 


^18:8 

180,147.00 
78,006.00 

18(7.468.00 
78.569.00 
144,686.60 


Total  oparatinsf  expennm 
B-108.  UncoUectable   U&s    


9769.808.97 
4,596.75 


9686,068.91 
4,868.86 


9619,947.66 
4,800.00 


9988.786.00 
^458.00 


Grand  total  expenaea 


9774,894.72 


9640,922.76 


9623.747.66 


9692.193.00 


There  are  a  number  of  matters  in  connection  with  the  operat- 
ing expenses  herein  determined  to  which  it  will  be  well  to  draw 
attention.  The  operating  expenses  heretofore  obtaining  have 
been  increased  by  reason  of  the  order  herein  requiring  the  San 
Joaquin  corporation  to  maintain  all  the  transformers  on  its 
system,  and  also  to  enable  the  corporation  to  take  care  of  addi- 
tional steam-generator  expenditures  which  it  will  be  necessary 
to  incur  in  connection  with  the  additional  electric  energy  herein 
assumed  to  be  sold.  The  operating  expenses  have  b^en  decreased 
over  the  normal  operating  expenses  heretofore  incurred,  by  rea- 
son of  the  decrease  in  meter  expense,  due  to  the  abolition  of  the 
maximum  demand  system  in  so  far  as  agricultural  power  consum- 
ers are  concerned.  Substantial  reductions  have  also  been  made  in 
the  expense  hitherto  charged  to  the  account  of  "Eailroad  Com- 
mission Expense,"  for  the  reason  that  the  expense  shown  for  the 
year  1915  is  abnormally  high.  A  reduction  has  also  been  made 
in  the  item  of  new  business  expenses,  for  the  reason  that  the  new 
business  expenses  of  San  Joaquin  corporation  have  been  unduly 
P.UJ1.1916C. 
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high  in  oomparifion  with  the  amount  of  new  business  secured  bv 
the  corporation  and  to  be  anticipated  in  the  near  future.  On 
the  other  hand,  the  commercial  department  salaries  and  expenses 
have  been  increased  to  a  more  normal  amount. 

Provision  is  also  made  under  tiie  head  of  "Operating  Expen- 
ses'' for  amounts  properly  chargeable  to  maintenance  in  connec- 
tion with  the  reconstruction  of  transmission  and  distribution 
lines  in  accordance  with  the  provisions  of  chapter  499  of  the  Laws 
of  1911  and  chapter  600  of  the  Laws  of  1915. 

4.  Depredation  Annvity. 

[22,  23]  The  amount  reasonably  to  be  allowed  as  a  deprecia- 
tion annuity  is  shown  in  table  No.  XX. 

The  annuity  is  computed  on  the  6  per  cent  sinking-fund  basis. 
The  testimony  shows  that  the  depreciation  reserve  of  the  San 
Joaquin  corporation  is  regularly  invested  in  plant,  on  which 
plant  a  return  of  8  per  cent  is  herein  being  allowed.  In  view  of 
the  return  thus  allowed  on  this  fund,  the  contention  of  the  San 
Joaquin  corporation  that  a  return  of  only  4  per  cent  shall  be 
assumed  on  the  depreciation  fuikd  does  not  seem  reasonable. 

5.  Cost  of  Service. 

The  following  table  shows  the  cost  of  service  of  the  San  Joa- 
quin corporation's  electric  business,  as  shown  by  the  evidence  in 
these  proceedings: 
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6.  Discriminationa. 

The  evidence  herein  shows  that  discrimination  has  existed  to 
a  considerable  extent  as  to  the  rates  charged  to  individual  con- 
sumers in  the  same  general  class,  particularly  industrial  power 
and  conmiercial  lighting  consumers.  These  discriminatiouB  have 
been  largely  due  to  special  contracts  and  to  deviations  from  pub- 
lished rates.  The  rates  herein  established  will  be  of  uniform  ap- 
plication, and  will  eliminate  all  such  discriminations. 

The  discriminations  resulting  from  the  varying  applications 
of  the  maximum  demand  system  of  rating  as  applied  to  agri- 
cultural power  consumers  vTill  be  eliminated  by  the  substituticHi 
of  the  connected  load  rating  system  herein  established. 

7.  Agricvitural  Power. 

I  shall  now  discuss  the  various  classes  of  service  rendered  by 
the  San  Joaquin  corporation  with  a  brief  reference,  where  nec- 
essary, to  the  existing  rates  and  a  statement  of  the  rates  herein 
established. 

By  far  the  largest  number  of  complaints  in  these  proceedings 
have  been  directed  to  the  San  Joaquin  corporation's  agricultural 
power  rates.  These  complaints  were  directed  to  the  oorpora- 
tion's  contracts  for  this  class  of  service,  the  maximum  demand 
system,  and  the  method  of  its  application,  and  the  rates  imder 
the  San  Joaquin  corporation's  various  types  of  agricultural  pow- 
er contracts.  The  complaints  witi  reference  to  the  provisions  of 
the  San  Joaquin  corporation's  contracts,  and  also  with  reference 
to  the  maximum  demand  system,  have  already  been  considered 
herein. 

The  following  table  shows,  in  summary  form,  the  agricultural 
power  rates  of  the  San  Joaquin  corporation,  segregated  into  the 
standard  flat  rates  and  the  colonization  rates: 
P.U.R.1916C. 
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TABLE  No.  XXIII. 

Present  Agricultural  Power  Rates  of  San  Joaquin  Light  d  Power  Corporation 
— Standard  Flat  Rates  and  Colonization  Rates. 

Standabd  Fiat  Ratbs. 
<a)  Continuous  use  each  month  of  the  year.    Service  deliyered  at  primary 
voltage  ol  11,000,  4»000,  or  2,200,  at  company's  option. 
$4.16i  por  month  per  horse  power  of  minimtun  demand. 
Installations  operated  each  month  of  the  year,  but  restricted  to  cer- 
tain hours  of  use,  $3  per  month  per  horse  power  of  maximum  de- 
mand. 
(()  Seasonal  service:    Restricted  to  certain  months'  use.    Servica  delivered 
at  11,000,  4,000,  or  2,200  volts  at  the  company's  option. 


Period  of  year 

DaUy  period 
of  operstlon 

Rate  per 
hoisepow'r 
per  calen- 
dar mo. 

Februarv  1  to  Julv  31  ( 6  months)   

24  hours 

24  hours 

24  hours 

24  hours 

24  hours 

24  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

$5.20 

March  1  to  July  31  (5  months ) 

5.55 

Aoril  1  to  Julv  31  ( 4  months) 

6.25 

Mav  1  to  Julv  31  ( 3  months)    

7.50 

June  1  to  Julv  31  (2  months )   

11.25 

July  1  to  July  31  ( 1  month )    

22.50 

February  1  to  July  31  (6  months)   

3.75 

March  1  to  Julv  31  ( 5  months )    

4.00 

April  1  to  July  31   ( 4  months)    

4.50 

May  1  to  July  31  ( 3  months)    

5.50 

June  1  to  Julv  31  (2  months)    

8.25 

July  1  to  July  31  (1  month)    

16.50 

{c)   Seasonal  service:    Restricted  to  certain  months'  use.    Service  delivered 
at  11,000,  4,000,  or  2,200  volts  at  company's  option. 


Period  of  year 

DaUy  period 
of  operation 

Bate  per 
hortepow*! 
per  calen- 
dar mo. 

February  1  to  September  30  ^  months)   

March  1  to  September  30  (7  months)    

April  1  to  September  30  (6  months)   

24  hours 

24  hours 

24  hours 

24  hours 

24  hours 

24  hours 

24  hours 

24  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

Daylight  hours 

$5.46 
5.75 
6.25 

May  1  to  September  30  (5  months)    

6.25 

June  1  to  September  30  ( 4  montlis)    

6.25 

July  1  to  September  30  ( 3  months )   

7.50 

August  1  to  September  30  (2  months)   

September  1  to  September  30  ( 1  month)   

February  1  to  September  30  ( 8  months)   

March  1  to  September  30  (7  months)    

April  1  to  September  30  ( 6  months)   

11.25 

22.50 

3.94 

4.14 

4.50 

Mav  1  to  Seotember  30  ( 5  months )    

4.50 

June  1  to  September  30  (4  months) 

4.50 

Julv  1  to  Seotember  30  i  3  months )    

5.50 

August  1  to  September  30  (2  months)    

September  1  to  September  30  (1  month)   

8.25 
16.50 

Minimum  guaranty:     The  consumer  riiall  pay  for  at  least  75  per  cent  of 
the  manufacturer's  rated  capacify  of  motors  installed. 
P.UJL1916C. 
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Ck>LONizATioN  Rates. 

(1)  Continuous  use  each  month  of  the  year: 

Delivered  at  primary  voltage  of  11,000,  4,000,  or  2,000  volts  at  com- 
pany's option. 

Installations  under  20  horae  power,  2  cents  per  kilowatt  hour  used 
monthly. 

Installations  over  20  horae  power,  li  cents  per  kilowatt  hour  used 
monthly. 

Minimum  charge:     $1  per  month,  per  horse  power  installed. 

Minimum  mon&ly  bill:     $1.50. 

Minimum  term:  The  consumer  must  sign  a  five-year  contract.  The 
above  rate,  however,  only  continues  for  two  years,  at  the  end  of 
which  time  the  consumer  is  placed  on  the  company's  regular  annual 
flat  rate  agricultural  schedule. 

(2)  Seasonal  service:     Restricted  to  certain  hours  of  use. 

Delivered  at  11,000,  4,000,  or  2,000  volts  at  company's  option. 

Installations  under  25  horse  power,  2i  cents  per  kilowatt  hour  used 
monthly. 

Installations  over  26  horse  power,  2  cents  per  kilowatt  hour  used 
monthly. 

Minimum  guaranty:  Eight,  nine,  ten,  or  eleven  months'  use,  $1.60 
per  horse  power  pear  month;  seven  months'  use,  $1.76  per  horse 
power  per  month;  six  months'  use,  or  less,  $2  per  horse  power  per 
mcmth. 

Minimum  term:  Tlie  consumer  must  sign  a  five-year  contract.  The 
above  rate,  however,  only  continues  two  ^ears.  For  the  remaining 
tiiree  years  of  his  contract  the  consumer  is  placed  on  the  company's 
regular  annual  flat-rate  schedule.  Under  this  schedule  the  con- 
sumer is  restricted  to  the  following  hours  of  use  for  the  first  two 
years  of  his  contract: 

January  From  12:01  A.  M.  to  4:40  p.  m. 

February  From  12:01  a.  H.  to  5:26  P.  H. 

March Continuously 

April Continuously 

May    Continuously 

June Continuously 

July    Continuously 

August Continuously 

September  Continuously 

October    From  12:01  A.  M.  to  5:00  p.  u, 

November From  12 :01  a.  m.  to  4 :30  p.  M. 

December From  12 :01  a.  ic  to  4 :20  p.  h. 

A  large  number  of  farmers  in  these  proceedings  complained  of 
the  San  Joaquin  corporation's  agricultural  power  rates.  These 
complainants  insisted  that  with  the  prevailing  prices  of  alfalfa  it 
is  impossible  for  them  to  make  a  profit  under  the  existing  rates 
for  power.  The  evidence  shows  that  in  the  year  1914,  the  price 
of  alfalfa  was  lower  than  it  had  been  for  many  years,  but  that 
during  the  year  1916  the  price  recovered  somewhat.  The  evi- 
dence further  shows  that  there  are  a  large  number  of  gas  engines 
in  the  territory  served  by  the  San  Joaquin  corporation,  and  that 
these  engines  are  a  very  strong  competitor  of  the  San  Joaquin 
corporation.  A  number  of  farmers  testified  that  if  it  were  not 
for  the  five-year  contracts  which  they  had  signed  with  the  San 

P.U.R.1916C. 
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Joaquin  corporation,  they  would  take  out  their  electric  motors 
and  install  gasolene  engines.  The  San  Joaquin  ce^poration^  in 
its  brief,  frankly  admits  the  effectiveness  of  this  competition, 
and  states  that  it  does  not  desire  any  increase  in  its  agricultural 
power  rates,  although  the  corporation  claims  that  the  present 
rates  for  agricultural  power  service  are  below  the  cost  of  service. 
It  should  be  paid,  at  this  point,  that  the  claim  of  the  San  Joaquin 
corporation,  that  it  has  an  average  investment  of  $1,400  in  dis- 
tributing system  for  each  agricultural  power  consumer  and  that 
its  agricultural  power  rates  are  below  the  cost  of  service,  is  not 
borne  out  by  the  'evidence  herein. 

I  have  given  very  careful  consideration  to  the  question  whether 
the  $50  per  horse  power  annual  flat  rate  could  be  reduced  with 
justice  to  the  San  Joaquin  corporation,  and  have  .reached  the  con- 
clusion, after  a  detailed  examination  of  the  evidence  herein,  that 
a  fair  and  reasonable  rate  for  this  service  would  be  $42.30  per 
horse  power  of  connected  load  per  annum. 

I  desire,  however,  to  draw  specific  attention  to  the  fact  that  by 
far  the  largest  number  of  agricultural  power  consumers  under 
this  system  do  not  need  continuous  service  during  the  full  twelve 
months,  and  that  they  ordinarily  do  not  use  electric  energy  for  a 
term  in  excess  of  from  seven  to  nine  months.  I  am  of  the  opin- 
ion that  nearly  all  the  agricultural  power  consumers  under  this 
system  would  effect  a  substantial  saving  by  taking  a  seasonal 
contract,  permitting  them  to  use  power  for  from  seven  to  nine 
months.  Although,  if  the  San  Joaquin  corporation  must  stand 
ready  to  deliver  electric  energy  for  pumping  purposes  during 
each  day  of  the  year,  the  rate  for  such  service  must  necessarily 
be  relatively  high,  the  needs  of  the  farmer  can,  with  entire  jus- 
tice to  the  San  Joaquin  corporation,  be  taken  care  of  by  the  much 
cheaper  seven  to  nine  months'  seasonal  rate.  Just  and  reasonable 
seasonal  rates  for  agricultural  power  service,  sufficiently  flexible 
so  that  they  can  be  used  advantageously  by  the  farmer,  will  be 
established  herein. 

Any  farmer  who  at  the  present  time  is  taking  service  under  the 
annual  $50  per  horse  power  flat  rate  may  change  over  to  one  of 
the  seasonal  rates  herein  established,  if  he  so  desires. 

The  following  rates  are  hereby  found  to  be  just  and  reason- 
P.U.R.1916C.  58 
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able  rates  to  be  charged  by  San  Joaquin  corporation  for  agrir 
cultural  power  service: 

TABLE  No.  XXIV. 
AgriotUtural  Service,  Contraei  Flat  Rate$, 

Applicable  to  aU  agricultaral  or  mral  power  and  other  senrice  limited 
only  by  the  demand  upon  the  company's  system.  Service  wiU  normally  be 
supplied  at  110  or  220  volts. 

One  month's  service  $7.00  per  horse  power 

Two  months'  service 12.16  pa*  horse  power 

Three  months'  service 16.46  per  horse  power 

Four  months'  service w 20.25  per  horse  power 

Five  months'  service 23.65  per  horse  power 

Six  months'  service 26.80  per  horse  power 

Seven  months'  service 29.76  per  horse  power 

Eight  months'  service 32.50  per  horse  power 

Nine  months'  service   36.10  per  horse  power 

Ten  months'  service  37.60  per  horse  power 

Eleven  months'  service   40.00  per  horse  power 

Twelve  months'  service  42.30  per  horse  power 

The  above  flat  rates  are  based  upon  the  connected  load  in  motors  or  other 
utilization  equipment  which  can  be  connected  at  any  one  time  to  the  com- 
pany's supply  system.  Under  normal  conditions  meters  will  not  be  installed 
by  the  company  on  strictly  flat-rate  business,  but  at  the  consiuner's  request 
demand  indicating  and  watt-hour  meters  will  be  supplied  at  a  charge  of  $7.60 
per  year  or  fraction  thereof,  and  the  flat-rate  charges  per  horse  power  of 
connected  load  will  be  readjusted  on  the  basis  of  94  per  cent  demand  factor. 

The  minimum  bill  under  these  rates  wiU  be  the  flat  rate  for  one  horse 
power. 

TABLE  No.  XXIV. 
Agricultural  Service,  Nonoontract  Flat  Rates. 
Applicable  to  all  agricultural  or  rural  power  and  other  aerviee  limited 
only  by  the  demand  upon  the  company's  system.    Service  will  normally  be 
supplied  at  110  or  220  volts. 

First  month's  service  < .  $7.00  per  horse  power 

Second  month's  service 5.15  per  horse  power 

Third  month's  service 4.30  per  horse  power 

Fourth  month's  service  3.80  per  horse  power 

Fiftii  month's  service  3.40  per  horse  power 

Sixth  month's  service 3.15  per  horse  power 

Seventh  month's  service 2.95  per  horse  power 

Eighth  month's  service 2.75  per  horse  power 

Ninth  month's  service  2.60  per  horse  power 

Tenth  month's  service   2.50  per  horse  power 

Eleventh  month's  service 2.40  per  horse  power 

Twelfth  month's  service   2.30  per  horse  power 

[24]  The  consumer  taking  service  under  these  rates  will  be  required  to 
pay  for  the  cost  of  the  initial  service  connection,  and  also  the  cost  of  any 
subsequent  disconnections  and  reconnections  made  at  his  request. 

The  above  flat  rates  are  based  upon  the  connected  load  in  motors  or  other 
utilization  equipment  which  can  he  connected  at  any  one  time  to  tiie  com- 
pany's supply  system.  Under  normal  conditions  meters  will  not  be  installed 
by  the  company  on  strictly  flat-rate  business,  but  at  the  consumer's  request 
demand  indicating  and  watt-hour  meters  will  be  suppUed  at  a  charge  of 
$7.60  per  year  or  fraction  thereof,  and  the  flat-rate  charges  per  horse  power 
ot  connected  load  will  be  readjusted  on  the  basis  of  M  per  cent  demand 
factor. 

The  minimum  bill  imder  these  rates  will  be  the  flat  rate  for  one  horse 
power. 
P.U.R.1916C. 
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TABLE  No.  XXIV. 
AgrunUtural  Bervioe,  Meter  Raiee, 

Applicable  to  all  agricnltural  or  rural  power  and  other  service  limited 
only  by  the  demand  upon  the  eompanv's  system.  Service  will  normally  be 
supplied  at  110  or  220  volts. 

GoNTBACT  Basis. 

Demand  charge  for  one  month's  service $4.50  per  horse  power 

Demand  charge  for  two  months'  service : . . . .  7.50  per  horse  power 

Demand  charge  for  three  months'  service 9.80  per  horee  power 

Demand  charge  for  four  months'  service  ....••....  11.75  per  horse  power 

Demand  charge  for  fiye  months'  service 13.45  per  horse  power 

Demand  charge  for  six  months'  service   15.00  per  horse  power 

D«nand  charge  for  seven  months'  service  IfiAO  per  horse  power 

Demand  diarge  for  eight  months'  service   17.70  per  herse  power 

Demand  charge  for  nine  months'  service   18.90  per  horse  power 

Demand  diarge  for  ten  months'  service  20.00  per  horse  power 

Demand  charge  for  eleven  months'  service 21.05  per  horse  power 

Demand  charge  for  twelve  months'  service   22.05  per  horse  power 

To  the  demand  charge,  which  is  payable  in  equal  monthlv  instalments, 
shall  be  added  the  following  energy  charge:  Energy  charge,  $.005  per  kilo- 
watt hour. 

NONCONTBAOT  BaSIS. 

Demand  charge  for  first  month's  service  $4.50  per  horse  power 

Demand  charge  for  second  month's  service  3.00  per  horse  power 

Demand  charge  for  third  month's  service 2.30  per  horse  power 

Demand  charge  for  fourth  month's  service 1.95  per  horse  power 

Demand  charge  for  fifth  month's  service  1.70  per  horse  power 

Demand  charge  for  sixth  month's  service 1.55  per  horse  power 

Demand  charge  for  seventh  month's  service 1.40  per  horse  power 

Demand  charge  for  eighth  month's  service 1.30  per  horse  power 

Demand  charge  for  ninth  month's  service  1.20  per  horse  power 

Demand  charge  for  tenth  month's  service  l.IO  per  horse  power 

Demand  charge  for  eleventh  month's  service 1.05  per  horse  power 

Demand  charge  for  twelfth  month's  service 1.00  per  horse  power 

To  the  demand  charge  shall  be  added  the  following  energy  charge:  Energy 
charge,  $.005  per  kilowatt  hour. 

The  consumer  taking  service  under  nonoontract  rates  will  be  required  to 
pay  for  the  cost  of  the  initial  service  coimection,  and  also  the  cost  of  any 
subsequent  disconnections  or  reconnections  made  at  his  request. 

The  demand  charges  under  this  schedule  are  based  on  tiie  connected  load  in 
motors  or  other  utilization  equipment  which  can  be  connected  at  any  one 
time  to  the  company's  supply  system,  and  the  meters  regularly  supplied  are 
of  the  recording  watt-hour  type.  At  the  consumer's  request,  however,  the 
company  will  furnish  and  install  demand-indicating  instruments  at  a  rate  of 
$3  per  year  or  fraction  thereof,  and  base  the  demand  charge  upon  the  meas- 
ured monthly  maximum  demand,  in  which  case  the  demand  charges  will  be 
readjusted  on  the  basis  of  94  per  cent  demand  factor. 

The  minimum  bill  will  be  the  demand  charge  for  one  horse  power. 

8.  Oa-Well  Power. 

No  oomplaint  was  made  in  these  proceedings  with  reference 
to  San  Joaquin  corporation's  oil-well  power  rates. 

I  find  that  the  following  rates  are  just  and  reasonable  rates 

to  be  charged  by  the  San  Joaquin  corporation  for  oil-well  power 

service: 
P.U.R.1916C. 
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TABLE  No.  XXV. 
Special  Oil  Fields  Rate,  Metered  Service. 

Applicable  to  all  power  service  supplied,  for  or  in  connection  with  tlie 
development  and  operation  of  oil  wells  or  oil-production  equipment.  Service 
will  be  furnished  either  at  220  or  440  volts. 

$2.75  per  month  per  kilowatt  of  maximum  demand,  to  which  charge  shall 
be  added  an  energy  charge  of  one-half  (i)  cent  per  kilowatt  hour  for  all 
electric  energy  supplied. 

Under  this  rate  demand  indicators  and  watt*hour  metera  will  in  all  cases 
be  installed  and  maintained  by  the  con^Mtny  at  the  point  of  delivery. 

9.  Mining  Power. 

No  complaint  was  made  in  these  proceedings  with  reference  to 
the  San  Joaquin  corporation's  mining  power  rates. 

The  industrial  power  rates  herein  established  will  be  appli- 
cable to  the  mining-power  business^  so  that  it  is  lumecessary  to 
establish  a  special  mining  power  rate. 

10.  Industrial  Power. 

No  complaint  was  made  with  reference  to  the  industrial  power 
rates  of  the  San  Joaquin  corporation.  An  examination  of  these 
rates,  particularly  of  the  special  contracts  and  deviati<ms  from 
published  rates,  however,  shows  that  considerable  discrimination 
exists  with  reference  to  the  rates  for  this  class  of  service  as 
between  individual  consumers.  These  discriminations  will  be 
eliminated  by  the  rates  herein  established. 

I  find  that  the  following  rates  are  just  and  reasonable  rates  to 
be  charged  by  the  San  Joaquin  corporation  for  industrial  power 
service; 

TABLB  Ko.  XXVI. 

(Sfenerdl  Power  Rate,  Metered  Service. 

Applicable  to  all  industrial,  commercial,  and  other  power  installations  of 
not  more  than  20  horse  power  installed  capacity  receiving  energy  at  110  or 
220  volts  at  the  consumer's  option.  Single  phase  or  three  phase  service  at 
option  of  company. 

Four  cents  per  kilowatt  hour  for  first  200  kilowatt  hours  consumed  dur- 
ing any  month. 

Two  cents  per  kilowatt  hour  for  aU  energy  used  during  any  month  in 
excess  of  200  kilowatt  hours. 

Minimum  monthly  charge,  $1  per  horse  pow«r. 

Minimum  monthly  bill,  fl. 
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TABLE  No.  XXVI. 

IndimfrM  Poioer  Rat99,  MeUrtd  Serf>io&. 

Applicable  to  all  daaaes  of  power  installatioiiB  not  otherwise  ipedflcallj 

provided  for  in  separate  schedules. 
IneitUlation*  of  lett  than  tO  hor9e  pou>er, 
$1.50  per  month  per  horse  oower,  oonnected  to  which  charge  shall  he  added 
an  energy  charge  of  one-naif  \i)  cent  per  Idlowatt  hour  for  all  electric 
energy  supplied. 
Minimum  monthly  bill,  $5. 

Installations  in  ewoess  of  20  horse  power, 
$2.50  per  month  per  kilowatt  of  measured  maximum  demand,  to  which 

charge  shall  be  added  an  energy  chai^  of  four  toiths  of  1  oent  ($0^004) 

per  kilowatt  hour  for  all  energy  supplied. 
Minimum  monthly  bill,  $20. 

On  small  installatioas  where  the  demand  charge  is  baled  on  the  connected 
load  ordinary  recording  watt-hour  meters  are  regularly  supplied  by  the  com- 
pany. At  the  consumer's  request,  however,  demand  indicating  instruments 
will  be  supplied  at  an  additional  charge  of  25  cents  per  month,  and  iji  whi^ 
case  the  rate  will  be  based  on  the  measured  monthly  maximum  demand,  and 
the  demand  diarge  will  be  readjusted  on  the  basis  of  79  per  cent  demand 
factor. 

11.  Commercial  Lighting. 

Oonsiderable  complaint  was  made  against  ihe  San  Joaquin 
corporation's  commercial  lighting  rates.  These  complaints  were 
directed  both  against  the  reasonableness  of  the  rates  now  in  effect 
and  the  method  of  determining  the  maximum  demand. 

Provision  for  the  elimination  of  the  complaints  with  reference 
to  the  maximum  demand  system  has  already  been  made.  As 
hereinbefore  provided,  the  maximum  demand  must  be  a  demand 
for  the  period  for  which  bills  are  normally  paid,  and  not  for 
the  entire  year.  Provision  ha^  already  been  made  that  the  maxi- 
mum demand  in  this  class  of  service  must  be  taken  by  countinu- 
ous  readings  of  at  least  fifteen  minutes. 

A  careful  study  of  the  cost  of  service  shows  that  the  rates  here- 
tofore in  effect  for  this  class  of  service  have  been  too  high,  and 
that  the  rates  should  be  reduced.  The  rates  at  present  charged 
for  commercial  lighting  service  appear  in  the  same  schedule  of 
the  San  Joaquin  corporation  whidi  applies  also  to  residential 
lighting  service.  These  rates  appear  in  table  No.  XXVII.  under 
the  head  of  'Tlesidence  Lighting.'' 

The  rates  to  be  charged  by  the  San  Joaquin  Light  &  Power 
Corporation  for  commercial  lighting  service  will  appear  in  table 
No.  XXVIIL,  showing  lighting  rates  herein  established. 

12.  Residence  Lighting. 

Some  complaint  was  also  made  with  reference  to  the  reason- 
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ableness  of  the  residence  lighting  rates  of  the  San  Joaquin  oor- 
poration.  .The  Commission's  attention  was  further  drawn  to 
the  fact  that  under  the  San  Joaquin  corporation's  rate  schedules 
on  file  with  this  Commission,  the  residence  lighting  rates  should 
be  determined  in  accordance  with  the  maximum  demand  system. 
The  San  Joaquin  corporation,  however,  testified  that  in  actual 
practice  it  did  not  apply  liie  maximum  demand  system  to  its 
residence  lighting  service. 

I  find  that  there  is  no  justification  for  the  maximum  demand 
system  in  connection  with  the  residence  lighting  business  of  the 
San  Joaquin  corporation,  and  that  a  proper  schedule  of  residence 
lighting  rates  to  be  charged  by  the  San  Joaquin  corporation 
should  be  based  on  a  block  system  of  charges. 

The  following  table  shows  the  lighting  rates  of  San  Joaquin 
corporation  now  in  effect: 

TABLE  No.  XX VIL 
Present  Lighting  Bates  of  San  Joaquin  Light  d  Power  Oorporatiom, 

Based  on  the  amount  of  energy  oonsumed  each  month  per  Idlowatt  of 
maximum  demand,  except  in  the  case  of  domestic  oonsumerSy  where  the 
maximum  rate  in  each  schedule  is  charged. 
Oil  DisiriotM  of  Western  Kern  County. 

First    60  kw.  hrs.  10  cents  per  kw.  hr. 

Next   160  kw.  hrs.    5  oents  per  kw.  hr.  (Schedule  No.  1.) 

Over   210  kw.  hrs.    3  cents  per  kw.  hr. 
Mariposa  District, 

First    45  kw.  hrs.    9  cents  per  kw.  hr. 

iNext   150  kw.  hrs.    4  cents  per  kw.  hr.   (Schedule  No.  4.) 

Over   196  kw.  hrs.    2  coits  per  kw.  hr. 
Balance  of  Territory, 

First    60  kw.  hrs.     8  cen^.s  per  kw.  hr. 

Next  150  kw.  hrs.    4  oents  per  kw.  hr.  (Schedule  No,  $,) 

Over    210  kw.  hrs.     2. cents  per  kw.  hr. 

Discounts:     The  following  discounts  allowed  on  monthly  binst 
$50  to  $100  (inclusive),  10  per  cent  discount. 
$100.01  to  $200  (inclusive),  15  per  cent  discount. 
$200.01  to  $300  (inclusive),  20  per  cent  discount. 
Over  $300,  25  per  cent  discount. 

Note. — No  discounts  allowed  for  service  supplied  in  oonneotkm  with  the 
development  of  oil  wells,  but  optional  flat  rate  of  40  cents  per  60  watt 
lamp  connected  is  offered.     (Schedules  Nos.  2  and  3.) 

MiniMum  charge,  all  districts  $1  per  meter  per  month. 

Terms:  Contracts  required  only  in  cases  where  service  extensions  are 
necessary. 

Electric-si^  lighting:  The  above  energy  rates  apply  to  electric-siga  light- 
ing in  the  district  named.  Installations  m  excess  of  325  watts  must  be  on 
separate  meters.  Minimum  charge:  $6  per  kUowatt  of  TOn^wiMm  donand. 
(Schedules  Nos.  6,  7  and  8.) 

[25]  The  Merchants  Association  of  Fresno  drew  attention  to 
the  minimum  of  $1  per  month  charged  by  the  San  Joaquin 
ocnrporation  in  oonneotioii  with  its  tesidenoe  lighting  service. 
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After  careful  examination  of  the  evidence  herein,  I  have  reached 
the  conclusion  that  a  reasonable  minimum  for  residence  lighting 
service  charged  by  San  Joaquin  corporation  is  75  cents  per  meter 
per  month. 

I  find  that  the  following  rates  are  just  and  reasonable  rates  to 
be  charged  by  San  Joaquin  corporation  for  lighting  service: 

TABLE  No.  XXVni. 
Qeneral  Dome9tio  Lightimg  Uate^  Metered  Bervie$, 

AppHeable  to  domestic  and  gmall  commercial  lighting,  heating,  and  power 
installationB  of  less  than  five  kilowatt  capacity. 

First  20  kilowatt  hours  per  month  8  cents  per  kilowatt  hour 

Over   20  kilowatt  hours  per  month  4  cents  per  kilowatt  hour 

Minimum  monthly  charge,  75  cents  per  meter. 

General  Commereial  Lighting  Rate,  Metered  Service. 

Applicable  to  all  commercial,  indusfiial,  sign  outline  and  otfier  lighting 
installations,  and  to  small  power  and  appliances  used  in  ocmnection  with 
lighting  service. 

$2.25  per  month  per  kilowatt  of  measured  maximum  demand,  to  which 
charge  shall  be  added  an  energy  charge  of  one  (1)  cent  per  metered  kilowatt 
hour  for  all  electric  energy  consumed. 

Minimum  monthly  bill,  $2.50. 

Watt  demand  indicators  and  watt-hour  meters  will  in  all  cases  be  in- 
stalled and  maintained  by  the  company  at  its  own  expense  under  this  rate. 

13.  Street  Lighting. 

No  complaint  was  made  in  these  proceedings  with  reference 
to  municipal  street  lighting  rates,  but  the  Commission's  attention 
was  directed  to  the  rate  charged  in  connection  with  public  light- 
ing in  the  county  courthouse  park,  in  Fresno.  It  was  shown 
that  the  public  lighting  service  in  connection  with  the  courthouse 
park  is  being  paid  for  at  a  much  higher  rate  than  public  lighting 
in  the  streets  of  the  various  municipalities  served  by  the  San 
Joaquin  corporation.  This  discrimination  will  be  eliminated  by 
the  reduction  in  the  rate  charged  to  the  county  of  Fresno  in  con- 
nection with  the  courthouse  park. 

I  find  that  the  following  rates  are  just  and  reasonable  rates  to 
be  charged  by  San  Joaquin  corporation  for  public  out-of-door 
lighting  service: 
p.ujLiftiea 
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TABLE  No.  XXIX. 

Public  Outdoor  Lighting  Service. 

This  schedule  of  rates  applies  to  all  street,  highway,  and  other  public 
outdoor  lighting  coming  under  the  following  classes  of  service,  and  includes 
installation  and  all  maintenance  and  operation  and  lamp  renewals  neces- 
sary for  such  service. 

1.  LuminouM  Area:  Rate-^ 

$33  per  lamp  per  year  plus  45  cents  per  100  lamp  hours;   payable 
monthly. 

2.  Inclosed  Carbon  Arcs:  Rate — 

$31.80  per  lamp  per  year  plus  45  cents  per  100  lamp  hours. 
3   Series  or  Multiple  100  Wutt  Tungsten  Incandeseeni  Lamps — 

$16.20  per  lamp  per  year  plus  15  cents  per  100  lamp  hcmrs;  payable 
monthly. 
4.  Series  or  Multiple  60  Watt  Tungsten  Incandescent  Lamps — 

$13.40  jper  lamp  per  year  plus  10  cents  ^.er  laipp  hour;  payable  month^. 
In  addition  to  tne  rates  hereinbefore  establishea*  the  order  herein  will 
establish   additional   rates  for   special   substation   service  and   for   special 
transmission  service. 

14.  Oontract  with  ML  Whitney  Power  <&  Electric  Company. 

The  Commission's  attention  was  drawn  by  the  Mt  Whitney 
Power  &  Electric  Company  to  a  contract  dated  March  5^  1912, 
between  San  Joaquin  Light  &  Power  Corporation  and  Tulare 
County  Power  Company,  and  to  a  supplemental  agreement  dated 
April  7,  1915,  between  the  same  parties.  When  the  Mt  Whit- 
ney company  acquired  the  properties  of  Tulare  County  Power 
Company,  it  assumed  this  contract 

The  agreement  of  March  5,  1912,  provided  that  the  Tulare 
County  Power  Company  should  receive  such  electric  energy  as  it 
might  require,  not  to  exceed,  1,600  kilowatts,  and  pay  for  the 
same  at  the  rate  of  $3.33^  per  calendar  month  for  each  horse 
power  furnished,  with  a  minimum  payment  of  $3,333.33  per 
month  in  any  event 

The  Mt  Whitney  company  contends  that  this  is  an  unreason- 
able and  unnecessary  contract  from  its  point  of  view,  and  draws 
attention  to  the  fact  that  its  production  system  is  at  the  present 
time  sufficient  to  take  care  of  its  entire  load  during  the  entire 
year.  Althou^  the  Mt  Whitney  company  would  pay  for  the 
electric  energy  supplied  under  this  contract,  imder  ideal  con- 
ditions, approximately  $.0069  per  kilowktt  hour,  the  Mt  Whit- 
ney company  draws  attention  to  the  fact  that  it  can  generate 
additional  electric  energy  in  its  Kaweah  plant  No.  3  at  the  ad- 
ditional cost  of  only  the  tax  paid  to  the  Federal  government, 
amounting  to  i  mill  per  kilowatt  hour,  while  in  the  summer  time 
P.U.R.l9l«C. 
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additional  electric  energy  can  be  generated  in  the  Mt  Whitnej 
company^B  steam  plants. 

Exhibit  No.  1,  In  Ke  Tulare  County  Power  Company  con- 
tract,  presented  bj  the  San  Joaquin  corporation,  shows  that  the 
revenue  derived  from  the  San  Joaquin  corporation  imder  this 
ocmtraet,  iinder  the  most  ideal  conditions,  would  be  only  $478.98 
in  exoess  of  the  cost  of  service,  and  that  under  ordinary  condi- 
tions die  revenue  would  be  materially  less  than  tine  cost  of  serv- 
ice. It  follows  that  this  contract  is  of  advantage  neither  to  the 
San  Joaquin  corporation  nor  to  the  Ml  Whitney  oc«npaay. 

In  my  opinion,  this  contract  should  be  abrogated,  and  should 
be  replaced  by  a  contract  providing  for  reciprocal  sw^ice  to  be 
rendered  by  each  of  the  parties  to  the  other  party  in  times  of 
shortage  of  electric  energy  on  the  part  of  either  party.  The  Com- . 
mission  will  not  pursue  this  particular  subject  further  at  the 
present  time,  but  reserves  the  right  to  go  into  the  matter  further 
if  it  should  become  necessary. 

Attention  should  be  directed  to  the  fact  that,  in  computing  the 
revenue  to  be  derived  by  the  San  Joaquin  corporation  from  the 
rates  herein  established,  the  Tulare  County  Power  Company  coU' 
tract  is  assumed  to  be  nonexistent 

X.  Btdes  and  Regulations. 

In  view  of  the  rates  herein  established  it  will  be  necessary 
for  the  San  Joaquin  corporation  to  recast  all  its  present  rules 
and  regulations  particularly  with  reference  to  contracts,  waiver 
of  damages,  transformers,  and  other  matters  relating  to  the  terms 
and  conditions  under  which  electric  service  shall  be  supplied. 

The  San  Joaquin  corporation  shall  accordingly  submit  to  the 
Commission  revised  terms  and  conditions  in  conformity  with  the 
findings  herein  and  with  the  rules  laid  down  by  the  Copamission 
in  its  decision  No.  2879.  The  following  rules  and  regulations, 
however,  haVe  been  considered  in  connection  with  the  establish- 
ment of  the  i*ate8  herein  prescribed,  and  shall  be  incorporated  by 
the  San  Joaquin  corporation  in  the  rules  and  regulations  which 
are  to  be  submitted  to  the  Commission  as  hereinbefore  provided. 

I  find  as  a  fact  that  the  following  rules  and  regulations  are 
just  and  reasonable  rules  and  regulations  to  be  established  and 
P.U.R.1W0C. 
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enforced  by  the  San  Joaquin  corporation  in  connection  with  elec* 
trie  service  to  be  supplied  by  it  under  the  rates  herein  established: 
Bides  and  Begvlations. 

[26]  1.  Application  for  service:  The  company  will  require 
each  prospective  consumer  to  make  application  in  writing  for 
the  service  desired^  such  application  setting  forth  the  location 
of  the  premises  to  be  served,  the  purpose  for  which  the  service 
is  to  be  lusedy  a  description  of  the  electrical  equipment  installed^ 
the  name  and  address  of  the  pers(m  responsible  for  the  payment 
of  the  bills,  and  whether  applicant  is  the  own^,  agent,  or  tenant 
of  the  premises  upon  whidi  the  service  is  to  be  used. 

2.  Contracts:  Contracts  for  a  period  of  three  years  will  be 
required  in  the  first  instance  for  agricultural  service  under  con- 
ditions which  require  a  material  investment  by  the  company  in 
service  facilities. 

[27,  28]  3.  Rates:  The  rates  to  be  charged  by  and  paid  to 
the  company  for  electric  energy  and  service  shall  be  the  rates 
legally  in  effect  and  on  file  with  the  Railroad  Conmiission.  Com- 
plete schedules  of  all  rates  legally  in  effect  will  be  kept  at  all 
times  in  each  of  the  company's  local  offices  wh^%  they  will  be 
available  for  public  inspection.  Where  there  are  two  or  more 
rates  or  schedules  applicable  to  any  class  of  service  the  consumer, 
at  the  time  he  makes  application  to  the  company  for  service,  must 
designate  which  rate  or  schedule  he  desires,  and  the  rate  or  sched- 
ule so  designated  shall  remain  in  effect  until  changed  by  thirty 
days'  written  notice  by  the  consumer  specifying  which  new  rate 
or  schedule  is  desired.  The  rates  and  minimum  dliarges  set  forth 
in  the  effective  rate  schedules  are  based  upon  the  load  connected 
to  the  company's  supply  system  through  one  meter.  Where 
submeters  or  secondary  meters  are  desired  by  the  consumer,  such 
meters  will  be  charged  for  separately  on  the  monthly  rental  basis. 

4.  Limitation  of  demand:  Double  throw  switches  or  other 
approved  demand  limiting  devices  will  be  permitted  to  limit  the 
demand  which  can  be  created  at  any  one  time  on  the  company's 
supply  system  Idirough  the  operation  of  the  consumer's  electrical 
equipment. 

[29,  30]  5.  Meters:  All  meters  will  be  furnished  and  in- 
stalled by  the  company  at  its  own  expense  without  any  additional 
charge  from  the  rates  set  forth  in  its  effective  rate  schedules,  ex- 

P.U.R.1916C. 


Digitized  by 


Google 


E.  BAKERSFIELD  IMP.  ASSO.  v.  SAN  JOAQUIN  L.  k  P.  CORP.        92S 

cept  in  cases  where  special  metering  facilities  are  desired  by  the 
consumer.  All  meters  will  be  tested  at  the  time  of  their  instal- 
lation^  and  no  meter  will  be  placed  in  service  or  allowed  to  re- 
main in  service  which  has  an  error  of  r^stration  in  excess  of  2 
per  cent  under  the  conditions  of  normal  operation.  Upon  giving 
the  company  at  least  five  days'  notice,  the  consumer  shall  have 
the  right  at  any  time  to  require  the  company  to  test  his  service 
meter  in  his  presence,  or,  if  he  so  desires,  in  the  presence  of  an 
expert  or  other  representative  appointed  by  him,  provided,  how- 
ever, that  if  special  tests  are  required  by  the  consumer  more 
often  than  once  in  six  months,  a  reaaimable  charge  shall  be  made 
for  such  additional  tests. 

(An  order  was  passed  that  the  respondent  establish  and  file 
with  the  Commission  on  or  before  April  20,  1916,  the  rates, 
roles,  regulations,  and  oontiracts  prescribed  in  the  opinion.) 

Note. — In  Melcher  v.  Mt.  Whitney  Power  &  Electric  Co.  Case 
No.  654,  Eosenthal  v.  Mt.  Whitney  Power  &  Electric  Co.  Case  No. 
750,  and  Be  MX.  Whitney  Power  &  Electric  Co.  Application  No. 
1673,  the  3  cases  consolidated  in  Decision  No.  3242,  decided  April 
6y  1916,  similar  holdings  were  made  in  regard  to  the  contracts,  going- 
concern  value,  water-rights  value,  depreciation  annuity,  rate  of  re- 
turn, and  rates  of  the  Mt.  Whitney  company,  prescribing  the  same 
rules  and  regulations,  and  rates  for  general  domestic  lighting,  gen- 
eral commercial  lighting,  public  outdoor  lighting,  agriculture,  gen- 
eral power,  industrial  power,  substation  service,  and  transmission 
service  that  were  ordered  in  the  San  Joaquin  Compant  Case,  ante, 
830.  It  was  also  held  to  be  an  imjust  discrimination  to  require 
farmers  alone  to  pay  interest  on  impaid  bills  at  the  rate  of  1  per 
cent  a  month,  compounded  monthly. 

Franchise  value. 

It  was  further  held  that  no  value  could  be  allowed  in  a  rate  case 
for  a  public  utility  franchise  in  excess  of  the  amount  paid  at 
the  time  of  the  grant  to  the  public  authorities,  together  with 
incidental  expenses.  Thelen,  Commissioner,  cited  in  support  of 
the  holding,  Willeox  v.  Consolidated  Gas  Co.  212  TI.  S.  19,  53 
L.  ed.  382,  48  L.R.A.(N.S.)  1134,  29  Sup.  Ct.  Bep.  192,  15  Ann. 
Cas.  1034 ;  Des  Moines  Gas  Co.  v.  Des  Momes,  238  TI.  S.  153,  59  L.  ed. 
1244,  P.TT.R.1915D,  577,  35  Sup.  Ct.  Bep.  811,  which  sustained  the 
"'udgment  of  the  district  court  that  made  no  allowance  for  the  value  of 
franchises;  Re  Rates  of  Public  Service  Gas  Co.  1  N.  J.  P.  IT.  C.  R. 
433,  afiirmed  in  Public  Service  Gas  Co.  v.  Public  Utility  Comrs. 
84  N.  J.  L.  463,  87  Atl.  651,  which  was  reversed  in  87  N.  J.  L.  681, 
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92  Atl.  606,  which  on  rehearing  in  —  If.  J.  — y  L.R.A. — y  — ^ 
P.U.R.1915E,  251,  94  Atl.  634,  was  reversed,  finally  affirming  the 
order  of  the  Board  of  Public  Utility  Commissioners  (see  also  87 
N.  J.  L.  705,  L.R.A.— ,  — ,  P.U.R.1915E,  625,  95  Atl.  127) ;  Lin- 
coln Gas  &  Electric  Light  Co.  v.  Lincoln,  182  Fed.  926;  Cumber- 
land Teleph.  &  Teleg.  Co.  v.  Louisville,  187  Fed.  637;  Home  Teleph. 
Co.  V.  Carthage,  235  Mo.  644,  45  L.B.A.(N.S.)  1056,  139  S.  W. 
547,  Ann.  Cas.  1912D,  301 ;  Savannah  &  SuWban  Street  R.  Improv. 
Asso.  V.  Savannah  Electric  Co.  Georgia  Railroad  Commission,  de- 
cided January  5, 1912;  Application  of  Macon  R.  &  Light  Co.  Georgia 
Railroad  Commission,  29  A.  T.  &  T.  Co.,  Com.  L.  1072;  Standpoint 
V.  Sandpoint  Water  &  Light  Co.  Idaho  Public  Utilities  Commission, 
P.U.R.lftl5F,  445,  459;  Taylor  v.  Northwest  light  &  Water  Go. 
Idaho  Public  Utilities  Commission,  P.U.R.1916A,  372;  Re  Haver- 
hill Petitions,  Mass.  Bd.  of  Gas  &  E.  L.Comrs.  decided  December 
31,  1912;  Application  of  Lincoln  Teleph.  &  Teleg.  Co.  Nebraska 
Railway  Commission,  19  A.  T.  ft  T.  Co.  Com.  L.  134;  Fuhrmann  v. 
Buffalo  General  Electric  Co.  3  P.  S.  C.  H.  (2d  Diet.  iJ.  Y.)  739; 
Public  Service  Commission  ex  rel.  Seattle  v.  Seattle  Lighting  Co. 
Wash.  Pub.  Service  Commission,  P.U.R.1915B,  135,  140;  Hill  v. 
Antigo  Water  Co.  3  Wis.  R.  C.  R.  623,  723-730;  Appleton  v. 
Appleton  Waterworks  Co.  5  Wis.  R.  C.  R.  215,  283,  284;  and  stated: 

"The  only  rate  cases  which  have  come  under  my  observation  in 
whiqh  an  additional  value  was  specifically  allowed  for  the  utility's 
franchises  are  Louisville  &  N.  R.  Co.  v.  Railroad  Commission,  196 
Fed.  800,  and  Western  R.  Co.  v.  Railroad  Commission,  197  Fed. 
954.  In  a  number  of  cases,  the  court  intimated  that  a  franchise 
value  would  have  been  allowed  if  proved,  but  sufficient  evidence  was 
not  presented:  Spring  Valley  Waterworks  v.  San  Francisco,  124 
l^ed.  574,  165  Fed.  667,  192  Fed.  137;  San  Joaquin  ft  K.  River 
Canal  &  Irrig.  Co.  v.  Stanislaus  County,  191  Fed.  872.'' 

In  the  San  Joaquin  Co.  Case  the  utility  did  not  claim  any  allow- 
ance for  franchises  in  excess  of  the  cost  and  incidental  expenses 
thereof.  For  other  cases  on  franchise  value,  see  P.U.R.  Ann.  Dig. 
1915,  under  title  "Valuation,"  propositions  317-331,  P.U.R.1916A, 
372,  930,  P.U.R.1916C,  164,  and  note  in  48.L.R.A.(N.S.)  1063, 
on  "Treatment  of  franchises,  water  rights,  and  miscellaneous  in- 
tangibles in  public  service  property  valuations.^ 
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MARYLAND  PUBLIC  SERVICE  COMMISSION. 

BE  CHESAPEAKE  &  POTOMAC  TELEPHONE  COMPANY. 

[Case  No.  690.] 

Valuation  »  Bate  maloinp  »  Footers  to  be  eoneidered. 

1.  Ib  fixing  the  value  of  property  lor  rate  makipg,  eoiusideration 
may  be  given  to  the  original  costs,  the  cost  of  reproduction  new,  the 
amount  and  market  value  of  securities,  and  the  earning  value,  the 
relative  weight  to  be  given  each  factor  depending  upon  the  facts  of 
the  particular  case,  and  other  factors  not  being  necessarily  excluded. 

Valuation -^  Bate  nuiTcing  ^  Value  for  other  purposes, 

2.  The  value  of  property  for  rate  making  cannot  be  controUed  by 
its  value  for  other  purposes. 

Valuation  ^Physical  property '^  Bights  of  umy. 

3.  A  telephone  company's  rights  of  way  were  included  in  a  rate 
valuation. 

Valuation  ^  Fhueical  property  ^  Overhead  charges. 

4.  Construction 'overhead  items»  such  as  contractor's  profits,  omis- 
sions, and  contingencies,  interest,  engineering,  and  superintendence,  law 
expense,  taxes,  insurance,  general  executive  costs,  and  miscellaneous 
expenses,  should  be  r^arded  as  part  of  the  physical  property,  and  not 
as  intangible  values,  in  a  rate  valuation. 

Valuation  —  Telephone  plant  —  Overhead  charges  —  Amount, 

5.  An  allowance  of  17.67  per  cent  of  the  value  of  the  bare  physical 
property  was  made  for  overhead  construction  charges  in  a  telephone 
rate  valuation. 

Valuation'^  Telephone  plant  —  Winching  capital  —  Amount, 

6.  The  sum  of  $500,000  was  allowed  for  working  capital  on  the 
reproduction  cost  new  basis  for  a  telephone  system  whose  value  for 
rate  making  was  fixed  at  $11,554,758  exclusive  of  such  item,  consid- 
eration being  given  estimates  of  engineers  based  on  average  monthly 
gross  expenses,  allowances  in  other  valuations,  estimated  pay  roll,  ma- 
terials and  supplies,  advances  to  employees  in  traveling  for  labor,  ex- 
penses, team,  etc.,  uncollected  earnings,  and  bank  deposits  drawing  no 
interest. 

Valuation  —  Working  capital  —  "Depreciation, 

7.  An  allowance  for  working  capital  in  a  rate  valuation  was  added 
to  the  appraisal  after  the  depreciated  value  of  the  system  was  found, 
since  working  capital  does  not  depreciate. 

Valuation '^  Factors  to  he  considered -^Functional  depreciation, 

8.  A  deduction  for  functional  depreciation  by  inadequacy  and  obso- 
lescence, as  well  as  for  physical  deterioration,  must  be  made  from  the 
reproduction  cost  new  of  a  telephone  plant  in  fixing  the  value  for  rate 
making. 

Depreciation  —  Beserve  fund  «  Bight  to  provide. 

9.  A  telephone  company  is  entitled  to  rates  sufficient  to  create  and 
maintain  a  reserve  for  accruing  depreciation,  although  inadequate  pro- 
vision has  been  made  in  the  past. 
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Depreciatitm  ^  Beaerve  fund '^  Amount. 

10.  A  telephone  company  was  authorized  to  create  a  reserve  for 
depreciation  whose  normal  average  maximum  shall  be  20  per  cent  of 
the  value  of  physical  property. 

Depreciation  »  Telephone  eyatem,  -*  Life  expactaitoy. 

11.  Sixteen  years  was  taken  as  the  life  expectancy  of  a  telephone 
system  in  fixing  the  depreciated  value  in  a  rate  valuation. 

DepretHatitm^  Accrued  depreciaUon^  Maintenance  of  high  level  of 
efficiency. 

12.  The  fact  that  property  has  been  kept  up  to  a  high  level  of  effi- 
ciency should  be  considered  in  ascertaining  its  accrued  depreciation. 

Dejfreciation -^  Accrued  depreciation  ^^  How  ascertained. 

13.  The  accrued  depreciation  of  a  telephone  plant  may  be  fixed  by 
finding  the  annual  rate  of  depreciation  from  an  assumed  life  expectancy, 
and  multiplying  the  age  in  service  of  the  system  by  such  rate,  and  not 
by  the  present  physical  condition  as  determined  by  inflection. 

Valuation '^  Depreciated  value  ^^  How  ascertained, 

14.  The  depreciated  value  of  a  telephone  system,  as  a  factor  to  be 
considered  in  rate  making,  was  fixed  by  deducting  the  accrued  depre- 
ciation from  the  cost  of  reproduction  new. 

Valtuition  —  Telephone  system  —  Paving. 

15.  No  allowance  for  paving  not  actually  done  after  laying  tele- 
phone cables  and  conduits  was  made  in  a  rate  valuation. 

Valuation '^Property  purchased  from  depreciation  reserve  fund. 

16.  Property  purchased  from  a  new  depreciation  reserve  fund  should 
be  added  to  the  capital  account  where  the  amo^t  of  the  reserve  has 
been  deducted  from  the  cost  of  reproduction  new  in  a  rate  valuation. 

Depredatitm '^  Reserve  fund -^  Necessity  of. 

17.  Utility  stockholders  are  not  entitled  to  dividends  until  a  proper 
depreciation  reserve  is  set  up. 

Valtiation  «  Telephone  —  Easements. 

18.  Telephone  easements  in  streets  may  be  included  in  a  rate  valua- 
tion in  a  proper  case,  since  they  are  property. 

Valuation '^Telephone  plant  ^  Conduit  easements. 

19.  Telephone  conduit  easements  in  streets  cannot  be  valued  for 
rate  making  by  capitalizing  the  difference  between  the  annual  rental 
imposed  by  ordinance  for  the  use  of  the  streets  and  such  amount  as 
enhanced  by  the  per  cent  of  subsequent  increase  of  all  land  values  in 
the  city,  since  the  ordinance  is  a  franchise,  and  therefore  the  increase, 
if  any,  is  not  in  the  easements,  and  since  their  value  cannot  be  meas- 
ured by  the  market  value  of  other  land. 

Valuation  ^  Telephone  plant  ^  Pole-line  easements. 

20.  The  capitalization  of  the  difi'erence  between  the  taxation  assess- 
ment of  telephone-pole  lines  and  a  pole  tax  as  reduced  to  feet  of  lines 
cannot  be  taken  as  the  rate-making  value  of  pole-line  easements,  on  the 
theory  that  the  easements  are  perpetual,  where  the  assessed  line  tax 
is  based  on  the  assumption  that  the  lines  will  gradually  be  placed  under- 
ground. 
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ValuatUm  -*  Tcl^iAone  plant  ^  Conduit  «nd  poIe-l<ii#  etuemenie* 

21.  Telephone,  conduit,  and  pole-line  easemente  cannot  be  given  a 
value  as  such  in  a  rate  valuation,  although  the  earning  capacity  of  the 
easement  is  a  measure  of  value,  where  there  is  no  evidence  of  any 
practical  method  of  ascertaining  value  separate  from  earning  capacity, 
which  is  given  eonsideratum  in  valuing  the  system  as  an  entirety. 

Taluation^'  Intangibles  and  nonpl^ysicol  values  ^^Pronu^tera*  remtun- 
eraiion  and  cost  of  moiMy. 

22.  No  allowance  should  be  made  for  the  cost  of  promotion  and  the 
cost  of  getting  construction  money  in  a  rate  valuation  of  a  subsidiary 
company,  where  the  parent  company  has  assumed  such  expenses  and 
receives  an  adequate  annual  percentage  of  the  subsidiary's  gross  earn- 
ings. 

Return  ^OperaUno    eaepense'^  Subsidiary    company's    payment    to 
parent  company, 

23.  A  subsidiary  telephone  company's  annual  payment  of  4^  per 
cent  of  gross  earnings  to  the  parent  company,  in  return  for  the  cost  of 
promotion  and  financing,  lease  of  instruments,  patent  protection,  and 
peculiarly  valuable  executive  and  management  services,  was  held  a 
proper  operating  expense. 

Vmtuation  —  Going  value  -*  Development  costs, 

24.  An  allowance  may  be  made  in  a  telephone  rate  valuation  for 
cash  spent  for  organization,  securing  customers,  and  building  up  a 
business,  where  the  cash  has  not  been  repaid  out  of  earnings. 

Valuation  ^€Mng  valuer  Early  deficits '^  Burden  of  proof, 

25.  The  utility  has  the  burden  in  a  rate  proceeding  to  show  that 
early  deficits  were  sustained,  and  that  they  have  not  been  recouped. 

Valuation -^CMng  value  ^  Early  deficits  ^  Factors  to  be  considered, 

26.  No  allowance  should  be  made  in  a  rats  valuaticm  for  early 
deficits,  where  it  does  not  -appear  that  there  were  no  earnings  over  pay- 
ment of  inadequate  dividends,  that  the  management  was  good,  that  the 
rates  were  adequate,  and  that  no  part  of  the  plant  was  created  out  of 
operating  expenses. 

Valuation '^Intangible  values  ^Developm^ent  cost. 

27.  A  smaller  rate  valuation  percentage  allowance  for  the  cost  of 
organising  and  developing  a  business  will  be  made  when  the  cost  is 
regarded  as  intangible  value  than  when  regarded  as  an  overhead  charge, 
since  the  deduction  for  accrued  depreciation  in  the  latter  case  would 
not  be  made  in  the  former. 

Valuation '^Telephone    plant  ^  Development    cost '^  Cost    of   selling 
service  «*  Am,ount, 

28.  In  a  rate  valuation  of  a  telephone  system,  an  allowance  of  2 
per  cent  of  the  reproduction  cost  new  plus  the  amount  of  materials 
and  supplies  was  made,  as  an  intangible  value,  for  the  cost  of  organis- 
ing and  developing  the  business,  with  a  further  allowance  of  $5  per 
station  for  the  cost  of  selling  service,  where  definite  proof  could  not 
be  made  of  the  expense  which  must  have  occurred. 
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Valuati&n^Ooinff  value  "^Weight  of  foreign  adj^idieatione^Stimi' 
lariip  of  oonditione. 

29.  The  Maryl&ttd  C<»nmi88i(Mi  in  making  an  allowance  for  going 
yalue  in  a  telephone-rate  valuation  was  not  governed  by  the  pereentages 
adopted  or  conclusions  of  courts  and  other  Commissions  in  raluationt 
of  similar  utilities,  it  not  appearing  that  the  evidence  and  conditions 
were  similar. 

Valtiation  ^  Factore  to  he  coneidered^OapUalisuMon. 

30.  Gkreat  weight  was  given  in  a  rate  valuation  to  the  amount  of 
securities  which  were  issued  at  par  and  sold  for  cash  which  was  prop- 
erly ^pent. 

Valuation  —  Factora  to  he  considered  «  Earning  value, 

31.  The  earning  value  of  property  may  be  considered  in  a  rate  valua- 
tion notwithstanding  that  earning  value  depends  upon  rates,  where 
exclusive  or  undue  weight  is  not  given  such  factor. 

Valtuition  —  Factora  to  he  considered  «•  Earning  capacity  «•  Legal  rate 
of  interest. 

32.  Annual  net  telephone  earnings  which,  when  capitalized  at  6 
per  cent,  equal  the  value  fixed  for  rate  making,  corroborate,  in  some 
degree,  the  correctness  of  the  fixed  value,  although  property  which  earns 
no  more  than  the  legal  rate  of  interest  from  rates  vohtntariiy  estab- 
lished has  no  earning  capacity  which  will  enhance  the  rate  valuation. 

Depreciation  ^  Telephones '^  6,25  per  cent  alloufanoe, 

33.  An  annual  allowance  of  6.25  per  cent  was  made  for  depreciation 
of  a  telephone  system,  to  be  continued  until  a  depreciation  reserve  of 
20  per  cent  of  the  physical  property  was  established. 

Return  ^'Factors  to  he  considered, 

34.  In  fixing  a  maximum  rate  of  return,  consideration  shovild  be 
given  the  legal  rate  of  interest,  the  current  market  rates  for  money, 
the  customary  rates  obtainable  on  investments  in  simflar  enterprises, 
the  nature  of  the  business,  the  hazards,  and  whether  the  retarn  will 
attract  new  capital. 

Return  ^  Telephones '^  Bate  of  return. 

35.  Eight  per  cent  is  tiie  maximum  return  that  will  be  allowed  a 
telephone  company,  and  therefore  rates  yielding  a  return  of  6  per  cent 
are  not  excessive  although  an  increase  will  not  necessarily  be  permitted. 

[March  8,  1916.] 

Investigation  of  the  rates,  property,  and  affairs  of  the  Chesa- 
peake &  Potomac  Telephone  Company  of  Baltimore  City.  The 
value  of  the  property  in  Maryland  for  rate  making  was  fixed  at 
$11,554,758  and  the  general  schedule  of  rates,  yielding  a  return 
of  approximately  6  per  cent,  were  found  not  to  be  excessive ;  the 
maximum  return  which  the  utility  should  be  permitted  to  earn 
being  fixed  at  8  per  cent,  although  no  increase  was  authorized. 

Appearances:  Osborne  L  Yellott,  People's  counsel;  H,  Find- 
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lay  French  and  Ogle  Marbnry  for  the  Protective  Telephone  Asso- 
ciation of  Baltimore  City ;  Robert  V.  Marye  and  Bernard  Carter 
&  Sons  for  the  Chesapeake  &  Potomac  Telephone  Company  of 
Baltimore  City* 

By  the  Commission:  Our  conclnsions  in  this  case  are  as 
follows : 

1.  That  the  fair  yalue  for  rate-making  purposes  of  the  prop^ 
erty  of  the  Chesapeake  &  Potomac  Telephone  Ccxnpany  of 
Baltimore  City  in  this  state  was  $11,554,758  on  June  30,  1914, 
the  date  of  the  inquiry  in  this  investigation. 

2.  That  the  net  income  from^  operations  for  distribution  dur- 
ing the  year  ending  June  80,  1914,  was  $678,240,  the  same 
being  at  the  rate  of  5.82  per  cent  upon  the  investment  af<»resaid, 
or  at  the  rate  of  approximately  6  per  cent  upon  the  average 
investment  for  the  year  ending  on  such  date. 

8.  That  the  maximum  return  which  the  respondent  company 
should  be  permitted  to  earn  upon  its  property  used  in  the  public 
service  in  this  state  is  8  per  cent. 

4.  That  the  earnings  of  the  said  company  under  its  existing 
schedules  of  rates,  taken  as  a  whole,  are  not  excessive,  and  a 
general  reduction  of  said  rates  would  therefore  not  be  reason- 
able; nevertheless  the  earnings  of  said  comEpany  are  such  as  to 
justify  the  passage  of  any  order  or  orders  which  tiiis  Commiission 
may  hereafter  deem  reasonably  necessary  to  correct  any  of  such 
rates  which  may  be  found  upon  further  consideration  to  subject 
any  particular  person  or  locality  to  any  uAfair  pr^udice  or  dis- 
advantage. 

The  reasons  for  these  conclusions  will  be  found  in  the  follow- 
ing opinion: 

History  of  Investigation. 

Towers,  Chairman:  On  August  18,  1910,  the  Chesapeake  & 
Potomac  Telephone  Company  of  Baltimore  City  filed  with  this 
Commission  its  proposed  tables  of  telephone  rates  for  Baltimore 
City,  embodying  material  changes  in  the  rates  previously  charged 
by  it  for  telephone  service.  Thereupon  the  engineering  and  ac- 
counting departments  of  the  Commission  were  directed  to  gather 
data  as  to  the  property  and  accounts  of  the  company  in  so  far  as 
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the  same  might  concern  the  propriety  of  the  rates  proposed  to  be 
charged  in  Baltimore  city.  As  the  first  step  in  the  investiga- 
tion the  telephone  company  was  required  to  furnish  a  detailed 
list  of  all  its  property,  with  an  itemized  statement  of  the  values 
thereof.  This  statement  was  closely  scrutinized  by  the  auditor 
of  the  Commission,  who  reported  in  due  course  that  the  same 
was  substantially  correct.  The  chief  engineer  of  the  Commis- 
sion reported  that,  after  going  over  all  the  inventories  and  check- 
ing every  item,  he  found  the  book  values  stated  by  the  company 
so  reasonable  and  moderate  that,  in  his  judgment,  nothing  oould 
be  gained  by  a  physical  valuation.  He  suggested,  however,  that 
because  of  the  importance  of  the  inquiry,  it  was  desirable  to  have 
all  the  data  he  had  collected,  together  with  his  conclusions  and 
recommendations,  reviewed  by  a  reeognized  authority  in  such 
matters.  Accordingly  the  Commission  employed  for  this  pur- 
pose Mr.  Dugald  C.  Jackson,  of  Boston,  a  prcnninent  oonsulting 
electrical  engineer,  thoroughly  familiar  and  experienced  in  the 
valuation  of  telephone  property.  Mr.  Jackson  made  the  Com- 
mission a  full  report  in  which  he  approved  the  conclusions  of  the 
Commission's  chief  engineer.  In  this  investigation  all  valua- 
tions were  made  as  of  September  30,  1910,  the  company's  book 
values  being  $5,667,642.10,  and  the  chief  engineer's  estimate  of 
the  value  of  the  property  of  the  company  in  use  in  Baltimore 
city  on  that  date  being  $5,665,729.74,  the  discrepancy  between 
the  two  sets  of  figures  being  due  to  a  relatively  slight  diflFerence 
in  the  calculation  of  existing  depreciation.  The  investigations 
of  the  auditor  of  the  Commission  showed  that  the  net  operating 
revenues  of  the  company  from  its  business  in  Baltimore  city 
during  the  year  ending  June  30,  1910,  were  $861,589.73,  from 
which  the  Commission  deducted  certain  charges  for  rentals,  taxes, 
and  depreciation  aggregating  $461,419.99,  leaving  the  net  in- 
come of  the  company  $400,169.74,  this  sum  being  a  trifle  over 
7  per  cent  upon  the  amount  of  the  investment  as  shown  by  the 
books  of  the  company. 

.  Upon  this  state  of  facts  the  Commission  on  December  30, 
1911,  filed  its  (pinion  through  the  Honorable  James  M.  Ambler, 
then  chairman  of  the  Commission,  and  at  present  a  member  of 
the  supreme  bench  of  Baltimore  city,  holding  that  in  general  the 
rates  proposed  to  be  charged  by  the  company  were  reasonable 
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and  fair,  this  opinion  being  followed  by  an  order  of  the  Com- 
mission passed  Januaiy  2,  1912^  substantially  approving  and 
authorizing  the  schedules  of  rates  proposed  by  the  company  as 
above  set  forth.  Subsequent  orders  of  the  Commission  were 
passed  from  time  to  time,  postponing  the  date  upon  which  the 
original  order  was  to  take  effect  with  respect  to  certain  specific 
rates  referred  to  therein. 

The  rates  so  finally  established  are  substantially  the  rates  now 
in  force  in  Baltimore  city. 

The  rates  established  by  the  Commission's  order  of  January 
2,  1912,  and  the  several  supplemental  orders  above  referred  to, 
were  not  satisfactory  to  a  number  of  the  company's  patrons  in 
Baltimore  city,  with  the  result  that  a  large  number  of  these 
formed  an  organization  known  as  "The  Protective  Telephone 
Association  of  Baltimore  City/'  This  association  immediately 
set  about  to  secure  a  revision  of  the  rates  prescribed  by  the  order 
of  January  2,  1912,  and  on  January  6,  1913,  filed  a  petition 
requesting  the  assignment  of  people's  counsel  to  assist  counsel 
for  that  association,  this  being  accordingly  ^one  with  the  ap- 
proval of  the  governor. 

On  March  31,  1913,  said  association  filed  with  the  Commis- 
sion a  formal  "petition  and  complaint"  regarding  telephone  rates 
and  service  by  the  Chesapeake  &  Potomac  Telephone  Company 
of  Baltimore  City  and  its  associated  companies,  in  which  the 
Commission's  order  of  January  2,  1912,  was  vigorously  attacked. 

The  prayer  of  the  petition  was  that  the  assistant  general  coun- 
sel to  the  Commission,  generally  referred  to  as  people's  counsel, 
be  directed  to  take  such  action  as  in  his  judgment,  acting  with 
the  consent  of  the  Commission,  should  seem  to  be  best  for  the 
purposes: 

"First,  of  making  a  valuation  for  rate-making  purposes  of  the 
property  of  the  respondent  telephone  company  and  its  allied  com- 
panies in  the  city  of  Baltimore,  or,  if  he  and  the  Commission 
should  think  best,  in  the  whole  state  of  Maryland  combined. 

"Second,  of  making  an  expert  examination  into  the  books  and 
accounts  of  the  said  telephone  company  for  the  purpose  of  ascer- 
taining in  detail  what  are  the  gro^s  and  net  earnings,  the  proper ' 
operating  expenses,  the  cost  of  construction,  and  the  actual  depre- 
ciation and  maintenance  charges  of  the  said  companies. 
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"Third,  of  making,  determining,  and  establishing  for  the  city 
of  Baltimore  or  the  state  of  Maryland,  as  a  whole,  based  upon 
the  facts  set  out  in  this  petition,  and  upon  such  additional  data 
and  information  as  may  be  obtained  hereafter,  such  schedule  or 
schedules  of  maximum  telephone  rates  and  service  as  may  be 
fair,  just,  and  equitable." 

This  petition  was  directed  against  the  Chesapeake  &  Potomac 
Telephone  Company  of  Baltimore  City,  the  Chesapeake  &  Poto- 
mac Telephone  Company  (of  New  York),  the  American  Tele- 
phone &  Telegraph  Company  of  Baltimore  City,  and  the  Ameri- 
can Telephone  &  Telegraph  Company  (of  New  York).  In  due 
course  answers  to  the  above  petition  were  filed  by  all  these  com- 
panies, in  which  explicit  denials  were  made  of  all  the  more  im- 
portant allegations  contained  in  the  petition  of  the  Protective 
Telephone  Association  above  referred  to.  No  hearing  was  had 
upon  the  petition  of  the  Protective  Telephone  Association,  but 
realizing  that  there  was  substantially  intrinsic  merit  in  the  objec- 
tions of  the  Protective  Telephone  Association  to  the  Conmiis- 
sion's  order  of  January  2,  1912,  as  a  final  determination  of 
questions  of  great  moment  to  the  public  of  Baltimore  oity  in 
that,  first,  it  had  not  been  based  upon  a  physical  valuation  of 
the  respondent  company^s  property  and  a  close  analysis  of  their 
books;  and  in  that,  second,  the  public  had  not  been  adequately 
represented  by  counsel  at  the  hearing  preliminary  to  the  passage 
of  such  orc^er;  and  further  realizing  that  the  public  could  not 
reasonably  be  expected  long  to  be  satisfied  with  an  order  passed 
under  such  circumstances,  no  matter  how  valid  and  reasonable 
it  might  in  fact  be,  this  Commission  determined  to  conduct  a 
reinvestigation  of  the  company's  property  and  affairs  in  this  state 
which  would  be  open  to  none  of  the  objections  made  to  the  order 
of  January  2,  1912,  but  which  should  be  based  upon  a  physical 
valuation  of  the  company's  property,  and  conducted  on  behalf  of 
the  public  by  the  assistant  general  counsel  to  the  Commission. 

Consequently  on  December  1,  1913,  an  order  for  such  inves- 
tigation was  passed,  as  follows : 

"The  above  cause  having  come  to  be  heard  upon  the  Petition 
of  the  Protective  Telephone  Association  of  Baltimore  City  et  al., 
the  answers  of  the  several  respondents,  and  the  other  proceed- 
ings in  the  cause,  and  being  submitted,  and  it  appearing  to  the 
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Coiaiuission  that  a  diorougfa  and  complete  investigation  of  the 
property  and  affairs  of  the  respondents  should  be  made  for  the 
purpose  of  ascertaining  whether  or  not  the  respondent,  the  Chesa- 
peake &  Potomao  Telephone  Company  of  Baltimore  City,  is 
reoeiving  a  fair,  just,  and  reasonable  return  imder  its  rates  for 
service  now  in  force  in  this  state,  and  whether  such  service  is 
just,  reasonable,  reasonably  proper,  and  adequate,  and  if  such 
rates  be  found  to  be  unfair,  unjust,  and  unreasonable  that  new 
rates  for  such  service  be  established  by  the  Commission  to  become 
effective  at  such  time  or  times  as  the  Commission  may  by  its 
order  determine,  and  if  such  service  is  found  to  be  unjust, 
unreasonable,  unreasonably  improper,  or  inadequate,  the  Com- 
misskm  shall  determine  the  just,  reasoxiable,  reasonably  adequate, 
and  proper  regulations  and  service  to  be  in  force  in  this  state. 

"It  is,  therefore,  this  1st  day  of  December,  1913,  by  the  Public 
Service  Commission  of  Maryland, 

"Ordered:  That  this  Commission  do  forthwith  proceed  to 
make  an  investigation  of  the  property  and  affairs  of  the  respon- 
dents in  the  state  of  Maryland  for  the  purpose  of  ascertaining 
whether  the  rates  now  being  charged  and  received  by  this  respon- 
dent, the  Chesapeake  &  Potomac  Telephone  Company  of  Balti- 
more City,  provide  a  fair,  just,  and  reasonable  return  for  the 
service  now  being  rendered  by  said  respondent  in  this  state,  and 
whether  said  service  is  just,  reasonable,  reasonably  proper,  and 
adequate,  and  if  the  Commission  determine  that  the  rates  pro- 
vide more  than  a  fair,  just,  and  reasonable  return,  it  do  then 
proceed  to  establish  upon  the  information  obtained  in  such  inves-^ 
tigation  such  rates  to  be  hereafter  charged  for  service  by  the 
respondent,  the  Chesapeake  &  Potomac  Telephone  Company  of 
Baltimore  City,  as  may  be  fair,  just,  and  reasonable  to  the  public 
and  to  said  respondent,  and  to  determine  upon  such  information 
the  just,  reasonable,  reasonably  adequate,  and  proper  regulations 
and  service  to  be  in  force  in  this  state. 

"And  it  is  further  ordered  that  such  investigation  be  con- 
ducted for  and  on  behalf  of  this  Commission  by  its  assistant 
general  counsel,  who  shall  proceed  forthwith  to  cause  to  be  made 
and  returned  to  this  Conunission  a  valuation  or  valuations  for 
rate-making  purposes  of  the  property  of  the  respondent  com^ 
panics  in  the  whole  state  of  Maryland,  for  the  purpose  of  ascer- 
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taining  the  cost  and  value  of  all  kinds  of  property  of  said 
respondents  devoted  to  the  service  of  the  public,  and  an  examina- 
tion into  the  books,  records,  and  accounts  of  said  respondent  com- 
panies for  the  purppse  of  ascertaining  in  detail  what  are  the  gross 
and  net  earnings,  the  proper  operating  and  other  expenses,  includ- 
ing the  depreciation  and  maintenance  charges,  and  such  other 
matters  and  things  as  may  be  necessary  for  a  proper  determina- 
tion of  the  questions  involved  in  such  investigation. 

"And  it  is  further  ordered  that  the  secretary  of  this  Commis- 
sion do  forthwith  docket  a  new  case  to  be  entitled  *In  the  Matter 
of  the  Chesapeake  &  Potomac  Telephone  Company  of  Baltimore 
City,  Investigation  of  the  Bates  and  Charges,  Property  and  Af- 
fairs,' wherein  shall  be  filed  a  copy  of  the  report  of  the  assistant 
general  counsel  to  the  Commission  filed  October  20,  1913,  in 
cases  'NoQ.  38  and  669,  a  copy  of  the  answer  of  the  respondents 
thereto,  a  copy  of  this  order,  and  such  other  papers  and  data  as 
may  from  time  to  time  hereafter  be  filed  as  a  part  of  the  pro- 
ceedings therein. 

"And  it  is  hereby  further  ordered  and  ruled  that  in  determin- 
ing the  matters  hereinbefore  ordered  and  directed  to  be  investi- 
gated, no  part  of  the  proceedings  in  the  cases  Nob.  38  and  569, 
or  any  data  or  information  contained  therein,  shall  be  considered 
as  a  part  of  the  record  in  this  proceeding." 

\    '  ^'B»r-  ^  Plan  of  Investigation, 

As  will  be  seen  by  reference  to  the  Commission's  order  of 
December  1,  1913,  the  entire  presentation  of  the  people's  case  in 
connection  with  the  investigation  so  ordered  was  left  to  the  assist- 
ant general  counsel  to  the  Public  Service  Commission,  he  having 
been  connected  with  the  case  since  his  appointment  and  qualifi- 
cation in  February,  1913. 

On  October  8, 1913,  the  assistant  general  counsel  filed  with  the 
Commission  a  paper  designated  as  his  "First  Preliminary  Beport 
and  Becommendations,"  in  which  he  set  forth  at  some  length  his 
recommendations  as  to  the  proper  conduct  of  any  reinvestigation 
of  the  property  and  affairs  of  the  Chesapeake  &  Potomac  Tele- 
phone Company  of  Baltimore  City  which  the  Commission  might 
determine  to  undertake. 

In  this  report  he  urged  the  oo-operation  of  the  respondent 
».UJt.l916C. 


Digitized  by 


Google 


RB  GHBSAPEAKE  ft  P.  TELEPH.  CX>.  935 

company  in  a  business-like  investigation  as  oontradisianguislied 
from  the  ordinary  rate  investigation  contested  along  partisai^ 
lines  by  the  representatives  of  the  public  on  Hie  one  hand,  and  of 
the  utility  on  the  other. 

Printed  copies  of  this  report  of  the  assistant  general  coimsel 
were  furnished  the  representatives  of  the  telephone  company, 
with  the  result  that  almost  inunediately  Haej  came  before  the 
Commission  and  stated  tiiat,  while  they  were  originally  opposed 
to  a  reinvestigation  of  their  property  and  affairs  so  soon  after  the 
original  investigation,  on  the  ground  that  it  would  be  a  needless 
expense  both  to  the  public  and  to  the  company  itself,  neverthe- 
less they  would  welcome  an  investigation  conducted  along  the 
lines  suggested  by  the  assistant  general  counsel,  since  they  felt 
that  an  investigation  so  conducted  would  set  at  rest  for  many 
years  to  come  all  questions  of  controversy  between  the  public 
and  themselves  as  to  their  actual  property  and  earnings  in  this 
state  and  thus  leave  them  iminterrupted  in  carrying  out  their 
chief  duty  of  furnishing  tiie  people  of  the  state  of  Maryland 
adequate  and  satisfactory  service  at  a  reasonable  profit  to  the 
company  itself. 

To  tihiis  end,  counsel  for  the  respondent  company  pledged  its 
entire  co-operation  in  bringing  about  an  investigation  such  as 
that  outlined  by  the  assistant  general  counsel.  It  is  most  gratify- 
ing for  us  to  be  able  to  say  that  this  co-operation  has  done  much 
to  lighten  what  would  otherwise  have  been  a  most  onerous  task 
to  the  Commission.  It  has  also  resulted  in  a  great  saving  of 
cost  both  to  the  company  and  to  the  state. 

In  the  same  report  people's  counsel  outlined  broadly  his  plan 
for  the  presentation  to  the  Commission  of  the  evidence  bearing 
upon  the  value  of  the  company^s  property  and  the  amount  of  its 
earnings  under  the  existing  rates.  This  plan  was  subsequently 
followed  almost  to  the  letter.  The  inventory  and  all  detail  and 
summary  form  sheets  based  thereon  were  arranged  in  the  order 
of  accounts  set  forth  in  the  accoimting  system  prescribed  by  the 
Interstate  Commerce  Commission  for  use  by  telephone  companies. 
An  exhaustive  cheek  of  the  company^s  inventory  was  made  by 
the  Commission's  engineers  and  such  inventory  found  to  be  sub- 
stantially correct.  A  list  of  over  one  thousand  units  of  propertjj 
found  in  a  telephone  plant  was  prepared  from  this  inventory, 
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and  instructions  given  defining  units  as  to  the  nature  of  which 
there  might  be  doubt.  Ba<^  of  the  unit  cost  sheets  was  a  series 
of  unit  cost  detail  sheets  upon  which  the  cost  of  each  unit  was 
subdivided  into  the  items,  material,  labor,  incidentals,  supply 
department  costs,  supervision,  superintendence,  and  plant  ac- 
counting, tiie  item  of  material  being  further  subdivided  into 
major  items,  subitems,  exempt  and  freight  and  cartage,  all  these 
terms  being  defined  for  the  use  of  the  appraisers  and  die  Co^nmis- 
sion.  Extreme  care  was  tak^i  to  see  that  the  estimates  of  the 
company's  and  Commission's  engineers  were  made  independent- 
ly. As  a  consequence,  by  the  use  of  the  standard  classification 
of  accounts,  and  the  definitions  accompanying  the  unit  cost 
sheets,  it  was  made  possible  to  transfer  l^e  figures  of  the  two 
sets  of  engineers  to  summary  sheets  embracing  entire  accounts, 
and  arranged  with  parallel  columns  for  the  insertion  of  both 
sets  of  figi^  es. 

As  a  result  of  this  method  of  presentation  of  the  great  mass 
of  data  involved  in  the  investigation,  when  the  independent 
appraisals  were  brought  together,  counsel  for  the  Commission 
and  the  company  were  able  almost  at  a  glance  to  ascertain  pre- 
cisely wherein  the  several  engineers  differed  in  their  valuations. 
Starting  with  an  initial  difference  of  less  than  7  per  cent  in  the 
respective  valuations  of  physical  property  aggregating  over 
$7,000,000,  their  finger  went  back  unerringly  through  summary 
sheet  after  summary  sheet  until  it  finally  pointed  to  differences 
in  some  of  the  unit  cost  detail  sheets,  which  differences,  although 
relatively  small  in  themselves,  became  of  great  magnitude  when 
multiplied  by  thousands  of  units.  In  one  case  the  difference  was 
found  to  be  in  the  respective  estimates  of  the  cost  of  material, 
in  another,  of  labor.  In  some  instances  the  differences  were 
found  to  be  due  entirely  to  clerical  errors  or  inadvertent  over- 
sight upon  the  part  of  the  engineers.  These  were  immediately 
corrected.  The  remaining  differences  were  then  referred  to  the 
engineers,  with  instructions  to  eliminate  them  as  far  as  they 
could  by  mutual  agreement.  This  cut  out  many  more  and  left 
three  points  which  the  engineers  reported  to  coimsel  for  the 
respective  parties  as  involving  legal  rather  than  engineering 
problems.     Counsel  had  no  difficulty  at  all  in  agreeing  that  two 

of  these  questions  should  be  decided  against  the  conpany  and  one 
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in  its  favor.  This  agreement  of  counsel  diiminated  the  last  re- 
maining difference,  and  the  entire  valuation  of  the  directly 
distributed  costs  of  the  compan/s  physical  property  was  there- 
upon reported  to  the  Commission  as  a  matter  of  agreement, 
with  a  full  explanation  of  how  such  agreement  had  been  reached. 
The  Commission  called  for  a  full  explanation  of  all  concessions 
which  had  been  made  by  its  engineers  and  counsel,  and,  when 
this  explanation  had  been  made  to  its  entire  satisfaction,  speedily 
reached  the  conclusion  that  the  figure  fin$Llly  reached  in  this 
series  of  conferences  fairly  represented  the  values  which  it  pur- 
ported to  represent 

These  agreements,  as.  will  be  seen,  related  scielj  to  the  value 
of  the  tangible,  physical  property — ^what  was  referred  to  as 
the  ^^direcUy  distributed  costs,"  representing  the  actual  cost 
of  the  material  and  labor  going  directly  into  the  actual,  tangible, 
physical  property  of  the  company.  It  did  not  cover  what  were 
referred  to  in  this  case  as  "coustruction  overheads"  or  the  many 
nonphysical  values  daimed  by  the  company. 

The  Commission  felt  that  the  valuation  of  the  tangible,  i^ys- 
ical  property  of  the  company  was  almost  purely  an  engineering 
problem,  and  that  if  its  engineers  and  the  company's  engineers 
could  agree  upon  the  same,  th6  rights  of  the  public  would  be 
amply  protected,  especially  when  the  several  values  agreed  upon 
were  checked  up  by  reference  to  other  data  in  the  possession  of 
the  Commission  and  found  to  be  conservative. 

The  Commission  did  not,  however,  feel  that  construction  over- 
head and  intangible  valuations  were  wholly  engineering  ques- 
tions, and  for  this  reason  decided  to  determine  all  such  questions 
for  itself.  But  even  in  this,  the  Commission  was  greatly  aided 
by  the  same  spirit  of  mutual  co-operation  between  its  coimsel 
and  engineers  and  counsel  and  engineers  for  the  company. 
Throughout  all  the  hearings,  which  consumed  many  weeks,  and 
the  record  of  which  fills  over  3,200  type-written  pages,  there  was 
a  noteworthy  absence  of  bickering  upon  the  part  of  contending 
counsel  and  of  differences  over  nonessentials  on  the  part  of  the 
engineers  and  other  witnesses.  All  concerned  seemed  to  realize 
that  they  were  taking  part  in  a  serious  and  purely  business  under- 
taking, the  object  of  which  was  to  determine  once  and  for  all  the 
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fair  present  value  of  the  company's  property  in  the  state  of 
Maryland  for  rate-making  purposes. 

Incidentally,  in  the  presentation  of  the  evidence  to  the  Com- 
mission there  was  prepared  a  series  of  forms  designed  to  contain 
all  necessary  data  relative  to  the  company's  earnings  and  expenses 
in  this  state. 

All  this  multitude  of  forms  was  finally  brought  together  by 
successive  summary  sheets,  and  narrowed  down  to  a  few  lines 
on  a  single  sheet  with  space  for  the  insertion  by  the  Commis- 
sion of  the  following  data  at  the  conclusion  of  the  investiga- 
tion: 

(1)  Fair  present  value  for  rate-making  purposes  as  of  June 
30th,  1914,  as  determined  by  the  Commission; 

(2)  Net  income  for  distribution,  t.  e.,  present  return,  and 
rate  thereof  imder  existing  rates,  as  determined  by  the  Com- 
mission ; 

(3)  Proper  rate  of  return,  and  amount  of  return  thereunder 
upon  present  fair  value  as  determined  by  the  Commission ; 

(4)  Extent  to  which  present  return  excessive  or  inadequate. 

The  Valuation. 
Oeneral  Principles. 

[1]  The  ultimate  object  of  an  investigation  of  the  property 
and  affairs  of  a  public  utility  for  rate-making  purposes  is  to 
ascertain  and  establish  by  the  authority  of  the  state  rates  for  ade- 
quate service  which  shall  be  fair  both  to  the  public  and  to  the 
utility  which  is  the  subject  of  investigation. 

Therefore  it  is  seen  that  we  must  bear  in  mind  at  all  times 
and  in  every  phase  of  the  investigation  these  three  things : 

First,  adequate  service  to  the  public; 

Second,  charges  for  that  adequate  service  which  will  be  fair 
to  the  public;  and 

Third,  charges  which  will  be  fair  to  the  utility  furnishing 
such  service. 

Within  these  bounds  we  know  of  no  constitutional  limita- 
tions upon  the  power  of  the  state  to  establish  the  rates  to  be 
charged  by  the  utilities  subject  to  its  jurisdiction,  and  it  is  only 
when  the  state  or  its  administrative  body  transcends  these  bounds 
that  its  conclusions  are  properly  reviewable  by  the  courts. 
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The  question  of  adequate  service,  the  fair  value  of  the  prop- 
erty ufied  in  the  service^  and  the  fairness  of  the  return  both  in 
80  far  as  it  concerns  the  public  and  the  utility,  are  all  so  in- 
timately blended  and  related  one  to  the  other  that  it  is  impossible 
properly  to  consider  any  one  of  them  without  giving  the  others 
at  the  same  time  due  consideration. 

And  it  is  for  these  reasons  that  it  has  been  held  up  by  our 
highest  courts  that  the  ascertainment  of  the  fair  value  of  the 
property  of  a  utility  used  in  the  public  service  is  not  to  be 
controlled  by  artificial  rules,  and  is  not  a  matter  of  formulas, 
but  must  be  arrived  at  by  a  reasonable  judgment  having  as  its 
basis  a  proper  consideration  of  all  relevant  facts.  These  con- 
clusions have  been  enimciated  by  our  highest  courts  on  many 
occasions,  but  for  our  purposes  it  wiU  be  necessary  to  quote 
fron^  but  two  of  these  decisions. 

In  the  leading  case  of  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed. 
819,  18  Sup.  Ct.  Rep.  418,  decided  in  1898,  Mr.  Justice  Harlan 
of  the  Supreme  Court  of  the  United  States  said,  in  part :  "By 
the  14th.  Amendment  it  is  provided  that  no  state  shall  deprive 
any  person  of  property  without  due  process  of  law,  nor  deny  to 
any  person  within  its  jurisdiction  the  equal  protection  of  the 
laws.  That  corporations  are  persons  within  the  meaning  of  this 
Amendment  is  now  settled.  .  .  •  What  amounts  to  a  depriva- 
tion of  property  without  due  process  of  law,  or  what  is  a  denial 
of  equal  protection  of  the  laws,  is  often  difficult  to  determine, 
especially  where  the  question  relates  to  the  property  of  a  quasi- 
public  corporation  and  the  extent  to  which  it  may  be  subjected 
to  public  control." 

On  behalf  of  the  utility,  the  court  said: 

"A  statute  which,  by  its  necessary  operation,  compels  a  turn- 
pike company,  when  charging  only  such  tolls  as  are  just  to  the 
public,  to  submit  to  such  further  reduction  of  rates  as  will  pre- 
vent  it  from  keeping  its  road  in  proper  repair,  and  from  earning 
any  dividends  whatever  for  stockholders,  is  as  obnoxious  to  the 
Constitution  of  the  United  States  as  would  be  a  similar  statute 
relating  to  the  business  of  a  railroad  corporation  having  authority, 
under  its  charter,  to  collect  and  receive  tolls  for  passengers  and 
freight. 
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**A  state  enactment  or  r^ulation  made  under  the  authority 
of  a  state  enactment,  establishing  rates  for  the  transportation 
of  persons  or  property  by  railroad  that  will  not  admit  of  the 
carrier  earning  such  compensation  as  under  all  the  circumstances 
is  just  to  it  and  to  the  public,  would  deprive  such  carrier  of  its 
property  without  due  process  of  law  and  deny  to  it  the  equal 
protection  of  the  laws,  and  would  therefore  be  repugnant  to  the 
14th  Amendment  of  the  Constitution  of  the  United  States." 

But  on  behalf  of  the  public,  the  court  also  said : 

''In  the  discussion  of  this  question  the  plaintiffs  contended 
that  a  railroad  company  is  entitled  to  exact  such  charges  for 
transportation  as  will  enable  it,  at  all  times,  not  only  to  pay 
operating  expenses,  but  also  to  meet  the  interest  regularly  accru- 
ing upon  all  its  outstanding  obligations^  and  justify  a  dividend 
upon  all  its  stock;  and  that  to  prohibit  it  from  maintaining 
rates  or  charges  for  transportation  adequate  to  all  those  ends 
will  deprive  it  of  its  property  without  due  process  of  law,  and 
deny  to  it  the  equal  protection  of  the  laws.  This  contention  was 
the, subject  of  elaborate  discussion;  and,  as  it  bears  upon  each 
case  in  its  important  aspect,  it  should  not  be  passed  without 
examination. 

"In  our  opinion,  the  broad  proposition  advanced  by  counsel 
involves  some  misconception  of  the  relations  between  the  public 
and  the  railroad  corporation.  It  is  unsound  in  that  it  practically 
excludes  from  consideration  the  fair  value  of  the  propejrty  used, 
omits  altogether  any  consideration  of  the  right  of  the  public  to  be 
exempted  from  unreasonable  exactions,  and  makes  the  interests 
of  the  corporation  maintaining  a  public  highway  the  sole  test  in 
determining  whether  the  rates  established  by  or  for  it  are  such 
as  may  be  ri^tfully  prescribed  as  between  it  and  the  public. 
...  It  cannot  therefore  be  admitted  that  a  railroad  corpora- 
tion maintaining  a  highway  under  the  authority  of  the  state  may 
fix  its  rates  with  a  view  solely  to  its  own  interests,  and  ignore  the 
rights  of  the  public.  But  the  rights  of  the  public  would  be 
ignored  if  rates  for  the  transportation  of  persons  or  property  on  a 
railroad  are  exacted  without  reference  to  the  fair  value  of  the 
property  used  for  the  public  or  the  fair  value  of  services  ren- 
dered, but  in  order  simply  that  the  corporation  may  meet  oper- 
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ating  expenses,  pay  the  interest  on  its  obligations,  and  declare 

a  dividend  to  stockholders, 

•  •••••••• 

"It  cannot  be  said  that  a  corporation  is  entitled,  as  of  right, 
and  without  reference  to  the  interests  of  the  public,  to  realize 
a  given  per  cent  upon  its  capital  stock.  When  the  question  arises 
whether  the  legislature  has  exceeded  its  constitutional  powers  in  ' 
prescribing  rates  to  be  charged  by  a  corporation  controlling  a 
public  highway,  stockholders  are  not  the  only  persons  whose 
rights  or  interests  are  to  be  considered.  The  rights  of  the  public 
are  not  to  be  ignored.  .  .  .  The  public  cannot  properly  be 
subjected  to  unreasonable  rates  in  order  simply  that  stockholders 
may  earn  dividends.  ...  If  a  corporation  cannot  maintain 
such  a  highway  and  earn  dividends  for  stockholders,  it  is  a  mis- 
fortune for  it  and  them  which  the  Constitution  does  not  require 
to  be  remedied  by  imposing  unjust  burdens  upon  the  public." 

And  summing  up  the  whole  case,  the  court  finally  said : 

"The  utmost  that  any  corporation  operating  a  publi/5  highway 
can  rightfully  demand  at  the  hands  of  the  legislature,  when  exert- 
^g  its  general  powers,  is  tiiat  it  receives  what,  under  all  the 
circumstances,  is  such  compensation  for  the  use  of  its  property 
as  will  be  just  both  to  it  and  to  the  public." 

It  will  be  noted  that  in  nearly  all  the  above  excerpts  from 
the  opinion  of  Mr.  Justice  Harlan  in  the  case  of  Smyth  v.  Ames, 
reference  was  made  to  the  necessity  of  taking  into  consideration 
the  fair  value  of  the  property  of  the  utility  in  any  attempt  to  fix 
rates  for  public  service.  After  concluding  these  general  observa- 
tions upon  the  principles  of  rate  making,  Mr.  Justice  Harlan 
went  on  to  enumerate  the  several  factors  or  elements  of  value  to 
be  taken  into  consideration  in  determining  fair  value  as  follows : 

'We  hold  .  .  .  that  the  basis  of  all  calculations  as  to  the 
reasonableness  of  rates  to  be  charged  by  a  corporation  maintain- 
ing a  highway  under  legislative  sanction  must  be  the  fair  value 
of  the  property  being  used  by  it  for  the  convenience  of  the  public. 

"And  in  order  to  ascertain  that  value,  the  original  cost  of  con- 
struction, the  amount  expended  in  permanent  improvements,  the 
amount  and  market  value  of  its  bonds  and  stocks,  the  present  as 
compared  with  the  original  cost  of  construction,  the  probable 

earning  capacity  of  the  property,  under  particular  rates  pre- 
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scribed  by  statute,  and  the  sum  required  to  meet  operating  ex- 
penses, are  all  matters  for  consideration,  and  are  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case. 

^*We  do  not  say  that  there  may  not  be  other  matters  to  be 
regarded  in  estimating  the  value  of  property. 

"What  the  company  is  entitled  to  ask  is  a  fair  return  upon  the 
value  of  that  which  it  employs  for  the  public  convenience. 

"On  the  other  hand,  what  the  public  is  entitled  to  demand  is 
that  no  more  be  exacted  from  it  for  the  use  of  a  public  highway 
than  the  services  rendered  by  it  are  reasonably  worth.*' 

In  the  more  recent  case  of  Simpson  v.  Shepard,  280  U.  S.  352, 
57  L.  ed.  1511,  48  L.R.A.(N.S.)  1151,  83  Sup.  Ct.  Rep.  729, 
Ann.  Cas.  1916A,  18,  decided  June  9,  1918,  conmionly  known  as 
the  Minnesota  Rate  Cases,  Mr.  Justice  Hughes  in  delivering  the 
opinion  of  the  Supreme  Court  quoted  with  approval  a  consider- 
able portion  of  the  above  language  used  by  Mr.  Justice  Harlan 
in  the  case  of  Smyth  v.  Ames,  and  sunMnarized  the  same  briefly 
as  follows  (483) : 

"The  property  of  the  railroad  corporation  has  been  devoted  to 
a  public  use  .  .  .  but  .  .  .  the  private  property  embarked 
in  it  is  not  placed  at  the  mercy  of  legislative  caprice.  It  rests 
secure  under  the  constitutional  protection,  which  extends  not 
merely  to  the  title,  but  to  the  right  to  receive  just  compensation 
for  the  service  given  to  the  public  ...  In  determining 
whether  that  right  has  been  denied,  each  case  must  rest  upon  its 
special  facts.  But  the  general  principles  which  are  applicable 
in  a  case  of  this  character  have  been  set  forth  in  the  decisions. 

"The  basis  of  calculation  is  the  ^fair  value  of  the  property* 
used  for  the  convenience  of  the  public.  .  .  .  What  the  com- 
pany is  entitled  to  demand,  in  order  that  it  may  have  just  com- 
pensation, is  a  fair  return  upon  the  reasonable  value  of  the 
property  at  the  time  it  is  being  used  for  the  public.    .     .    . 

"The  ascertainment  of  that  value  is  not  controlled  by  artificial 
rules.  It  is  not  a  matter  of  formulas,  but  there  must  be  a  rea- 
sonable judgment  having  its  basis  in  a  proper  consideration  of 
all  relevant  facts.'' 

Thus  we  see  that  we  have  the  authority  of  the  highest  court 
in  our  land  for  the  proposition  that,  in  ascertaining  the  fair 
value  of  the  property  being  used  by  a  public  utility  for  the 
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eonvenience  of  the  public,  it  is  proper  to  consider  the  amount 
actually  expended  in  permanent  improvements,  the  amount  and 
market  value  of  its  bonds  and  stocks,  the  present  as  compared 
with  the  original  cost  of  construction,  the  probable  earning 
capacity  of  the  property  under  the  particular  rates  prescribed 
by  statute,  and  the  sum  required  to  meet  operating  expenses. 

But  it  is  to  be  noted  that  in  this  case  the  Supreme  Court  did 
not  say  that  any  single  one  of  these  elements  of  value  was  to  be 
accepted  as  the  value  of  the  property  for  rate-making  purposes. 

To  the  contrary  it  expressly  said  in  eflFect  that  no  one  of 
them  should  be  accepted  conclusively  as  the  value  of  such  prop- 
erty for  thkt  purpose,  in  that  it  said  that  all  were  matters  for 
consideration.  Hence,  if  one  were  to  be  accepted  as  conclusive 
without  consideration  of  the  others,  this  ruling  would  be  violated. 

Nor  did  the  Supreme  Court  say  that  any  one  of  these  values 
should  have  predominating  weight  in  all  case^.  To  the  con- 
trary, it  expressly  said  that  all  "are  to  be  given  such  weight  as 
may  be  just  and  right  in  each  case." 

j^or  did  it  confine  courts  and  conmtiissions  to  a  consideration 
of  only  'these  factors  or  elements  of  value.  For  it  expressly  said : 
"We  do  not  say  tiiat  there  may  not  be  otiier  matters  to  be  re- 
garded in  estimating  the  value  of  the  property." 

The  language  of  Mr.  Justice  Harlan  in  the  case  of  Smyth  v. 
Ames,  last  above  quoted,  relating  to  the  ascertainment  of  the 
fair  value  of  property  for  rate-making  purposes,  has  frequently 
been  misinterpreted  and  misapplied  in  rate  investigations.  The 
general  conception  of  this  language  seems  to  be  that  it  requires 
an  accurate  and  scientific  ascertainment  to  the  last  cent  of  the 
actual  value  of  the  property  in  question  on  the  basis,  first,  of  its 
original  cost;  second,  of  the  cost  to  reproduce  the  same;  third, 
of  the  value  of  the  utility's  stocks,  bonds,  or  other  outstanding 
securities ;  and,  fourth,  of  the  value  of  the  property  as  indicated 
by  its  eaiTiing  capacity  under  the  existing  and  proposed  rates. 

The  precise  ascertainment  of  the  exact  actual  original  cost 
of  the  property  of  a  public  utility  which  has  been  long  in 
service  having  been  found  virtually  impossible,  the  tendency  has 
been  to  cast  aside  entirely  this  consideration.  Likewise  the  value 
of  the  property  as  indicated  by  the  amount  and  market  value  of 
its  stocks  and  bonds,  and  as  indicated  by  its  earning  capacity 
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under  existing  rates,  has  been  cast  aside  as  not  entitled  to  serious 
consideration,  for  the  reason  that  both  depended  so  largely  upon 
the  rates  which  have  been  in  force  up  to  the  time  of  the  investi- 
gation as  to  make  these  evidences  of  value  an  unasfe  and  unsatis- 
factory criterion  in  a  case  involving  the  propriety  of  such  rates 
themselves. 

The  cost  of  reproduction,  on  the  other  hand,  was  always  sus- 
ceptible of  a  reasonably  accurate,  scientific  estimate,  depending 
as  it  does  solely  upon  an  accurate  inventory  and  the  estimate 
of  ewnpetent  engineers  of  the  value  of  each  article  therein 
enumerated.  Consequently  we  find  that  in  nearly  all  valuations 
for  rate-making  purposes  the  reproduction  cost  of  the  property 
has  been  taken  as  the  primary  basis  for  the  ascertainment  of  its 
fair  value,  modifications  having  usually  been  made  in  sudi  re- 
production cost  as  a  concession  to  what  was  deemed  to  be  fair- 
ness in  the  particular  case  under  consideration. 

In  short  the  tendency  has  been  to  give  predominating  weight 
to  the  reproduction  cost  value  of  the  property  of  a  public  utility 
in  ascertaining  the  fair  value  of  rnxdi  property  for  rate-making 
purposes,  and  to  disr^ard  almost  entirely  the  other  evidences  of 
value  furnished  by  the  original  cost  of  the  property,  its  value  as 
indicated  by  the  amount  and  market  value  of  its  stocks  and  bonds, 
and  its  value  as  indicated  by  its  earning  capacity  under  the  exist- 
ing or  proposed  rates. 

The  ascertainment  of  the  fair  value  of  the  property  of  a 
public  utility  is  not  to  be  controlled  by  artificial  rules  or  fixed 
formulas.  It  is  not  a  thing  to  be  computed  on  an  adding  machine 
or  comptometer.  It  is  first,  last,  and  all  the  time  a  matter  calling 
for  the  exercise  of  sound  judgment,  and  such  judgment  must  in 
turn  be  based  upon  a  full  and  thorough  consideration  of  all  the 
material  facts.  The  original  cost  of  the  property,  as  nearly  as 
ascertainable,  is  one  of  these  material  facts,  in  that  the  actual 
cost  to  the  investor  must  of  necessity  have  an  important  bearing 
upon  the  fair  value  of  his  property  dedicated  to  the  public  use 
at  the  time  of  its  acquisition.  The  reproduction  cost  of  the  prop- 
erty is  another  material  fact  to  be  considered,  for  the  reason 
that  it  throws  light  upon  the  actual  present  value  of  the  property 
used  in  the  public  service,  and  enables  us  to  give  such  considera- 
tion as  may  be  just  and  proper  to  losses  in  value  which  have 
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ensued  through  the  property  being  used  in  the  public  service^  and 
as  well  to  any  accretions  in  value  which  the  properly  may  have 
undergone  during  the  same  period.  The  market  value  of  the 
bonds  and  stocks  of  a  utility  having  such,  and  the  amount  and 
character  of  the  outstanding  obligations  of  one  not  having  bcmds, 
is  a  material  fact  to  be  considered  for  two  reasons :  First,  for 
the  evidentiary  value  which  it  has  as  to  the  generally  accepted 
commercial  value  of  the  entire  property ;  and,  second,  as  bearing 
upon  the  propriety  of  any  order  of  the  Commission  fixing  rates 
which  might  destroy  public  confidence  in  the  desirability  of  in- 
vestment in  the  obligations  of  the  utility  which  might  have  to 
be  issued  in  order  to  enable  it  to  render  adequate  service  at 
present,  or  make  proper  and  necessary  extensions  and  improve- 
ments to  its  service  in  future.  And  finally  we  consider  the  earn- 
ing value  of  the  property  of  a  public  utility  under  the  existing 
rates  a  most  material  fact  in  determining  the  fair  value  of  such 
property,  in  that  the  only  real  value  which  any  property  has  to 
its  owner  is  its  earning  value  or  capacity,  and  such  earning 
capacity  must  of  necessity  be  considered  in  any  attempt  to  arrive 
at  its  fair  value  to  such  owner. 

But  we  are  by  no  means  to  be  understood  as  meaning  that 
having  ascertained  these  four  values,  it  would  be  proper  to  add 
them  together,  and  thai  divide  the  total  by  four,  in  order  to 
arrive  at  the  fair  value  of  the  property  for  rate-making  purposes. 
Such  a  course  would  be  absurd  and  childisdi,  not  worthy  even 
the  experiment  of  rational  men.  For  in  one  case,  the  original 
cost  of  the  property  may  be  entitled,  under  all  the  circumstances, 
to  litde  or  no  consideration  in  arriving  at  the  fair  value  of  the 
property  for  rate-making  purposes,  although  it  is  difficult  to  see 
how  any  rational  mind  could  disregard  ^itirely  all  evidence  of 
the  original  cost  of  the  property  to  the  investor  in  the  determina- 
tion of  the  final  question  of  value.  In  another  case,  such  as  that 
of  a  great  railroad  company  which  had  many  years  ago  acquired 
large  quantities  of  land  at  nominal  figures  and  had  lived  to  see 
such  land  enhanced  in  value  a  thousandfold  by  reason  of  its 
peculiar  adaptability  to  the  uses  of  said  railroad,  the  repro- 
duction or  replacement  cost  of  such  land  at  the  present  time 
would  be  entitled  to  but  slight  consideration  in  ascertaining  the 
rates  which  it  would  be  fair  to  permit  such  railroad  to  charge  its 
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patrons  for  its  service.  In  another  case  the  market  value  of 
the  stocks  and  bonds  of  a  utility  might  be  so  far  inflated  or  de- 
pressed by  temporary  conditions  as  to  throw  little  or  no  light 
upon  the  question  of  the  actual  value  of  the  property  represented 
thereby.  And  in  another  case  the  earning  value  of  the  property 
might  be  so  evidently  and  obviously  attributable  to  excessive 
rates  of  charge  under  existing  schedules  as  to  justify  it  being 
entirely  disregarded  in  ascertaining  the  propriety  of  a  proposed 
new  schedule  of  rates.  And  even  after  considering  these  four 
elements  or  factors  of  value,  we  find  that  in  none  of  them  have 
we  touched  upon  the  very  material  question  of  the  character  of 
service  rendered  by  the  utility  to  the  public  For,  of  course,  the 
value  of  the  property  of  a  utility  which  is  able  to  render  good  and 
satisfactory  service  to  its  patrons  is  greater  both  to  the  public 
and  to  itself  than  that  of  one  which  is  able  to  render  only  poor 
and  unsatisfactory  service. 

When,  in  valuing  the  property  of  a  public  utility  for  rate- 
making  purposes,  we  have  considered  its  original  cost,  its  re- 
production cost,  the  amount  and  market  value  of  its  bonds  and 
stocks,  the  earning  value  of  the  property,  and  the  worth  of  the 
service  to  the  consumer,  we  find  that  the  problem  is  by  no  means 
solved. 

The  true  solution  lies  much  deeper  than  any  such  mere  for- 
mula of  terms  as  this.  It  is  fundamental,  and  in  its  last  analysis 
will  be  found  to  lie  in  placing  a  rational,  reasonable,  and  equi- 
table interpretation  upon  the  term  "value"  itself. 

[2]  Wh^i  we  speak  ordinarily  of  "value'*  we  have  in  our 
mind  a  more  or  less  definite  conception  of  the  kind  of  value  we 
mean.  In  one  case  it  is  exchange  value,  in  another  it  is  market 
value,  in  another  it  is  service  value,  in  anotiier  it  is  functional 
value,  in  another  it  is  value  for  taxation,  and  in  another  it  may 
be  the  value  which  property  has  in  a  case  involving  the  exercise 
of  the  power  of  eminent  domain.  Each  of  these  several  con- 
ceptions of  value  involved  a  different  idea  and  a  different  mean- 
ing from  that  of  any  other  conception  of  value. 

And  so  when  we  speak  of  "fair  value*'  in  a  rate-making  case 
we  find  we  must  of  necessity  acquire  an  entirely  new  and  dis- 
tinct conception  of  this  term  "value.'*     It  is  not  a  composite 

of  all  other  values.  !N'or  is  it  of  necessity  merely  a  modification 
P.U.R.1916C. 


Digitized  by 


Google 


HE  CHESAPEAEB  &  P.  T£L£PH.  CO.  «47 

of  any  of  the  aforegoing  conceptions  of  value,  any  more  than  a 
newly  discovered  star  in  the  firmament  is  a  composite  of  all  the 
other  stars  in  the  firmament  or  a  modification  of  any  one  of  the 
same.  But  it  is  an  entirely  new  and  distinct  'S^alue,''  It  may 
in  some  respects  partake  of  the  characteristics  of  some  other 
values,  or  of  all  other  values,  but  nevertheless  it  is  a  conception 
of  value  for  a  different  purpose,  and  is  as  readily  susceptible  of 
ascertainment  independently  of  any  other  particular  value,  as 
such  other  particular  value  is  susceptible  of  ascertainment  in- 
dependently of  it. 

The  purpose  of  the  ascertainment  of  any  particular  value  can 
never  be  lost  sight  of  in  determining  what  that  value  is.  Hence 
when  we  know  that  the  purpose  of  ascertaining  the  "fair  value'' 
of  the  property  of  a  public  utility  is  to  enable  the  state  to  fix  rates 
for  service,  it  would  be  illogickl  in  the  extreme  to  adopt  as  to  the 
standard  of  such  "fair  value,'*  some  other  value  the  purpose  of 
which  is  not  to  fix  rates  for  service,  but  is  based  upon  some 
entirely  different  and  possibly  contradictory  consideration.  Thus, 
a  house  may  be  for  sale  in  the  open  market  Our  conception  of 
its  value  is  therefore  necessarily  its  market  value.  A  man  may 
have  on  his  property  a  water  right  which  has  no  market  value  as 
such,  but  is  greatly  desired  by  a  lower  mill  ownei:.  The  price 
paid  in  such  instance  would  be  based  upon  the  "service  value"  of 
such  water  right.  And  so  we  could  go  on  multiplying  instances 
of  different  conceptions  of  value  almost  without  number.  In 
every  case  we  would  find  that  the  final  and  controlling  conception 
of  value  must  of  necessity  depend  upon  the  end  or  aim  in  view 
of  one  or  both  the  contracting  parties. 

And  so  in  the  case  of  ascertaining  the  "fair  value"  of  the 
property  of  a  public  utility.  Its  purpose  is  the  fixing  of  rates, — 
rates  which  shall  be  fair  both  to  the  public  and  to  the  utility. 
And  if  the  rates  are  to  be  fair,  it  must  logically  follow  that  the 
value  which  is  to  be  used  as  the  basis  of  those  rates  must  be  fair, 
and  must  at  all  times  be  predicated  upon  that  ultimate  use  which 
is  to  be  made  of  the  same. 

Therefore  it  is  that  when  we  come  to  fix  the  "fair  value"  of 
the  property  of  a  public  utility  for  rate-making  purposes,  and 
reach  the  point  at  which  we  must  of  necessity  consider  the  origi- 
nal cost  of  such  property,  we  must  take  such  original  cost  into 
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consideration  juBt  so  far  as  in  our  beet  judgment  it  bears  upon 
the  question  of  fairness  as  between  the  public  and  utility.  K, 
under  the  circumstances  of  the  particular  case,  it  would  seem  to 
be  fair  and  just  to  give  the  original  cost  of  the  property  con- 
trolling weight  in  our  final  determination,  this  should  be  done. 
But  if  we  find  the  property  has  actually  cost  eitiber  far  more  or 
far  less  than  we  consider  its  real  worth  as  between  the  public  and 
the  utility,  then  such  original  cost  should  be  given  but  little 
wei^t. 

Again,  when  we  reach  the  point  at  which  we  must  consider 
the  reproduction  cost  of  the  property,  we  must  search  our  con- 
sciences, as  it  were,  to  determine  just  what  weight  should  be 
given  such  reproduction  cost  In  one  case  it  will  seem  to  us  in 
fairness  entitled  to  great  weight,  in  another  to  but  little. 

And  so  on  all  down  the  list  of  the  various  evidences  of  value 
which  we  know  must  be  considered — always  weighing  one  against 
the  other,  or  in  the  li^t  of  the  other,  just  as  we  judge  the  char- 
acter of  an  individual  by  a  due  consideration  of  all  his  manifold 
traits  and  characteristics. 

The  fixing  of  rates  for  public  service^  and  incidentally  the 
valuation  of  the  property  for  the  use  of  which  those  rates  are 
to  be  charg^,  has  been  termed  ''an  equitable  process  of  the 
highest  order." 

And  such  in  fact  it  is  and  must  be  allowed  to  remain,  if 
justice  is  to  be  done  at  all  times  and  under  all  circumstances  to 
those  whose  rights  are  involved  in  such  inquiries* 

Physical  Property. 

Directly  Distrtbvied  Costs. 

By  the  term  "directly  distributed  costs"  as  used  in  this  pro- 
ceeding is  meant  all  such  costs  as  can  satisfactorily  be  allocated  or 
apportioned  to  the  fixed  capital  accounts  to  which  they  relate. 
The  meaning  of  the  term  can  best  be  understood  by  Stating  that 
it  excludes  all  such  charges  as  contractors'  profits,  omissions  and 
contingencies,  brokerage  and  discount,  engineering  and  super- 
intendence, law  expenditures,  interest,  insurance  and  taxes  dur- 
ing  ccmstruction,   general   executive  costs,   and   other   similar 

expenditures  which  are  nearly  always  incurred  during  oonstruo- 
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tion,  but  which  cannot  satisfactorily  be  apportioned  to  any  par- 
ticular piece  of  construction  as  the  work  progresses,  and  must 
therefore  subsequently,  or  at  regular  intervals,  be  apportioned 
over  all  the  work  of  construction  done  during  a  given  period. 

In  liis  case,  as  we  have  hereinbefore  explained,  the  Com- 
mission, by  reason  of  the  agreement  of  counsel  and  engineers, 
was  relieved  of  the  necessity  of  making  a  detailed  investiga- 
tion into  the  original  and  reproduction  cost  of  these  items  of 
the  company's  tangible  physical  property. 

The  Commission's  conclusions  upon  these  values  as  of  Sep- 
tember 30,  1913,  are  to  be  found  in  exhibits  Nos.  29,  30,  and  31, 
and  may  be  summarized  as  follows: 


Item 

Balto.  City 

Md.  Elsewhere 

Total 

Real  Estate 

$    745,703 

2,087,265 

2,551,644 

11,508 

185,879 

708,058 

2,358,933 

1,466,207 

981,582 

Equipment * 

2,796,323 
4,910,577 

Exchange  Lines 

Toll  Lines 

1,477,716 

Total 

$5,396,120 

4,719,077 

10,115,197 

In  arriving  at  his  estimates  of  the  directly  distributed  costs, 
Mr.  W.  W.  Anderson,  superintendent  of  the  investi^tion,  on 
behalf  of  the  Commission,  based  his  estimates  in  the  main  upon 
known  costs  of  similar  construction  in  Maryland  and  other  ju- 
risdictions, supplemented  by  his  judgment  as  a  practical  tele- 
phone engineer  as  to  the  fair  cost  of  reproducing  the  property 
of  the  respondent  in  this  state. 

The  company's  engineer,  Mr.  G.  W.  Whittemore,  on  the  other 
hand,  based  his  estimates  upon  data  covering  a  period  of  several 
years  antecedent  to  the  appraisal  showing  the  actual  cost  to  the 
company  of  construction  work. 

It  is  significant  that  there  was  an  initial  difference  of  less 
than  $500,000  between  these  two  engineers  in  their  total  valua- 
tions of  the  above  items  (less  real  estate)  valued  by  the  Com- 
missions at  $9,183,615.  These  differences  were  subsequently 
reconciled  in  conference  as  hereinbefore  explained. 

In  the  case  of  the  real  estate  there  was  a  greater  initial  dif- 
ference between  the  appraisers,  about  20  per  cent,  the  company's 
figures  being  based  almost  wholly  upon  the  original  cost  of  the 
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land  and  buildings^  and  the  Conunission's  appraisers,  upon  the 
theory  of  reproduction  cost  During  the  course  of  the  conferences 
on  these  items  it  was  found  that  a  large  part  of  the  difference 
arose  from  the  fact  that  the  company's  St.  Paul  exchange  had 
been  constructed  immediately  after  the  Baltimore  fire  of  1904, 
when  building  costs  of  all  kinds  were  abnormal,  and,  in  view  of 
this  fact,  the  company  conceded  a  material  reduction  in  its  fig- 
ures. Other  concessions  were  also  made  in  a  spirit  of  mutual 
fairness,  with  the  result  that  the  final  figure  as  to  the  real  estate 
was  agreed  upon  and  subsequently  ratified  by  the  Commission. 

At  a  later  period  additions  to  the  above  figures  were  made  for 
construction  between  September  30,  1913,  and  June  30,  1914, 
but  as  these  additions  embraced  the  overheads  as  well  as  the 
directly  distributed  costs,  they  will  be  embodied  in  subsequent 
summaries. 

[3]  To  the  above  figures,  however,  should  be  added  the  cost 
of  the  company's  rights  of  way.  The  details  of  the  appraisals 
of  these  rights  of  way  are  to  be  found  in  exhibits  Nos.  61  and 
62,  and  the  methods  by  which  they  were  made  by  the  respective 
engineers  are  set  forth  in  Mr.  Anderson's  and  Mr.  Whittemore's 
testimony  given  March  31,  1915.  In  this  instance  there  was  con- 
siderable difference  between  the  engineers  which  they  were 
unable  t8  reconcile.  The  Commission  concluded,  after  full  con- 
sideration of  the  question,  that  the  company's  figures  in  this 
respect  were  not  only  fair,  but  were  extremely  conservative,  and 
therefore  found  them  to  represent  the  value  of  the  company's 
rights  of  way  (exclusive  of  easements  in  the  public  streets  of 
Baltimore  city).    These  figures  were  as  follows: 

Baltimore  City  Md.  Elsewhere  Total 

$34,000  313,659  347,659^ 

The  addition  of  these  rights  of  way  brought  the  total  figures 
for  the  directly  distributed  costs  up  to  the  following: 

Baltimore  City  Md.  Elsewhere  Total 

$5,430^120  5,032,736  10^462,856 

Construction  Overheads. 

[4]  In  defining  the  term  "directly  distributed  costs"  we  have 

in   substance  defined   the   term   "Construction   Overheads"   as 

being  those  costs  which  enter  into  the  total  cost  of  physical 
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property  in  place,  but  which  cannot  be  satisfactorily  allocated  or 
apportioned  to  the  fixed  capital  accounts  to  which  they  relate. 

As  used  in  this  case,  the  term  was  designed  to  embrace  the 
following  items,  some  of  which  are  found  in  the  standard  ac- 
counting system  for  telephone  companies  prescribed  by  the  In- 
terstate Commerce  Commission  and  in  Accounting  Circular  No. 
8,  Standard  Telephone  Accounts,  Bell  Telephone  System,  effec- 
tive January  1,  1913,  and  some  of  which  are  not  so  found,  but 
which  would  seem  properly  to  belong  in  the  same  category : 

(contractor's  profit, 

Omissions  and  contingencies, 

Interest  during  construction Account  268 

~ 271 

272 
273 
274 
274 
274 


Engineering  and  superintendence 

Law  expenditures  during  construction  . . 

Taxes  during  construction   • . 

General  executive  costs   

Insurance  during  construction  

Miscellaneous  construction  expenditures 


Some  or  all  of  these  items  are.  frequently  confused  in  the 
literature  of  rate  making  with  certain  items  of  intangible  values, 
such  as  organization  (account  201),  going  value,  cost  of  estab- 
lishing the  business,  development  cost,  etc.,  the  whole  being 
grouped  indiscriminately  as  "overheads.'* 

But  it  will  be  noted  that  the  above  items  embraced  within 
the  term  "construction  overheads"  are  in  no  sense  intangible 
values,  and  that  they  do  not  partake  of  the  nature  of  such. 

The  items  which  we  have  enumerated  as  "construction  over- 
heads" form  just  as  much  a  part  of  the  actual  cost  of  the  phys- 
ical property  in  place  when  we  come  to  value  it,  as  do  the  items 
of  material  and  the  cost  of  the  day  laborer  who  finishes  the 
property  in  the  shop  or  puts  it  in  place  on  the  ground*  The 
only  difference  is  that  while  we  can  always  allocate  or  apportion 
to  the  specific  account  the  cost  of  the  article  as  it  comes  from 
the  shop  or  factory  and  the  cost  of  the  labor  directly  used  in 
putting  it  in  place,  we  cannot  so  readily  allocate  or  apportion 
to  individual  articles,  or  even  individual  accounts,  those  costs 
which  are  spread  over  a  great  number  of  both  similar  and  dis- 
similar articles;  such  as  "interest  during  construction/'  "en- 
gineering and  superintendence,"  and  the  others  above  enumer- 
ated. These  are  "overiieads"  in  the  TOnse  that  they  are  spread 
over  a  great  number  of  articles,   but  they  are  in  no  sense 
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^'intaoigibles/'  sinoe  they  are  just  as  clearly  a  cost  of  tlie  physical 
property  as  those  costs  which  we  have  termed  "directly  distribut- 
ed costs."  "Intangibles,"  on  the  other  hand,  relate  more  par- 
ticularly to  those  items  which  pertain  to  the  'Tbusiness"  of  the 
utility  or  to  die  additional  value  which  it  has  by  reason  of  being 
a  going  concern,  rather  than  to  its  physical  property. 

Thus  the  expenses  of  organization  are  incurred  not  for  the 
mere  purpose  of  constructing  the  plant  and  putting  it  in  con- 
dition to  do  business,  but  more  particularly  and  specifically  for 
the  purpose  of  conducting  the  business  when  the  plant  is  in  a 
position  to  do  business.  And  so  the  "cost  of  establishing  busi- 
ness," "going  value,"  etc.,  all  relate  to  the  business  as  such 
rather  than  to  the  physical  property  of  the  utility. 

We  make  this  explanation  at  this  length  for  the  reason  that 
there  is  an  idea  in  some  quarters  that  when  "construction  over- 
heads" such  as  we  have  enumerated  are  allowed  in  a  valuation 
for  rate-making  purposes,  the  utility  is  being  given  the  benefit 
of  some  imaginary  or  wholly  speculative  cost  to  which  it  has  not 
proven  itself  clearly  entitled,  but  which  is  given  it  merely  upon 
the  assumption  that  it  or  something  else  like  it  must  have  been 
incurred  in  the  construction  of  its  plant  and  property.  We  trust 
that  we  have  made  it  clear  that  such  is  not  the  case,  but  that 
these  "construction  Overheads"  when  establiriied  are  just  as 
much  a  part  of  the  actual  cost  of  the  physical  property  as  is  the 
labor  and  material  which  have  entered  into  and  been  directly 
traced  to  each  separate  item  of  the  same. 

[6]  With  this  explanation  we  do  not  feel  that  it  is  n  cessary 
to  go  with  great  detail  into  the  particulars  of  the  several  item? 
allowed  on  this  account.  It  will  suffice  to  say  that  the  Commis- 
sion had  the  benefit  of  three  estimates  of  these  construction  over- 
heads, to  wit,  the  estimate  of  Mr.  Anderson,  the  Commission's 
superintendent  of  the  investigation,  of  Mr.  Phelps,  the  Commis- 
sion's chief  engineer,  a  gentleman  of  wide  experience  in  valuation 
work  of  all  kinds,  and  of  Mr.  Whittemore,  the  company's  engi- 
neer in  direct  charge  of  this  investigation  on  behalf  of  the  com- 
pany, and  that  these  three  estimates  were  independently  made. 
In  view  of  the  manner  in  which  the  respective  engineers  arrived 
at  their  unit  costs,  it  was  virtually  conceded  that  the  company 
would  not  be  entitled  to  any  allowance  on  aoeount  of  contractors' 
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profits.  The  "miscellaneous  construction  expenditures,"  account 
No.  274,  were  merged  wiih  tie  other  overheads. 

These  estimates,  the  r^[>ortB  relating  thereto,  and  the  sum- 
maries of  the  same  are  to  be  found  in  exhibits  Nos.  63  to  75  in- 
clusive. 

Expressed  in  percentages,  such  estimates  and  the  findings  of 
the  Commission  based  upon  the  reports  and  a  great  volume  of 
other  evidence  heard  on  the  subject,  were  as  follows: 


Item 

Company 

Mr.  ADder- 

BOD 

Ohief 
Engineer 

Commift- 
lion 

Group  A 
Directly  Distributed  Costs,  including 
Righte  of  Way 

• 

Group  B 
(Expressed  in  %  of  A) 

,  Omissions  and  Contingencies 

Group  C 
(Each  expressed  in  %  of  A  +  B) 
Engineering  and  Superintendence... 
Taxes  during  Construction 

2.97 

6.26 
.04 

2.48 
.85 

7.00 

19.36 

2.48 

2.90 
.035 

2.25 
.85 

4.60 

13.66 

6.00 

5.00 
2.50 

2.97 

6.26 
.04 

General  Executive  and  Legal 

Insurance  during  Construction 

2.43 

.85 

Group  D 
(Expressed  in  %  of  A+B+0) 

Interest  during  Construction 

Ratio    of    Aggregate    Construction 
Overheads  to  Directly  Distributed 
Costs,  including  Rights  of  Way 

12.00 
26.42 

5.26 
17.67 

The  Commission's  findings  as  to  the  proper  aJlowances  for 
the  several  construction  overheads  were  duly  apportioned  to  the 
property  in  Baltimore  city  and  Maryland  elsewhere,  and 
brought  the  total  figures  for  the  physical  property  of  the  com- 
pany up  to  the  following: 


Balto.  City 

Md.  Elsewhere 

Total 

JDirectly  Distributed  Costa. . 
Construction  Overhead 

$5,430,120 
969,750 

$5,032,736 
889,518 

$10,462,856 
1,849,263 

$6,389,870 

$5,922,249 

$12,312,119 

Working  CapUai. 

[8]  In  the  instructions  to  the  appraisers  issued  in  this  in- 
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vestigation,  the  term  "working  capital"  was  defined  as  follows: 
"Working  capital  is  the  amount  of  cash  and  supplies,  or  other 
available  assets  readily  convertible  into  cash  without  pecuniary 
sacrifice,  reasonably  necessary  to  be  kept  on  hand  by  the  com- 
pany for  the  purpose  of  meeting  its  current  obligations  as  they 
arise,  and  enabling  it  to  operate  economically  and  efficiently.  It 
should  be  taken  to  embrace  such  a  stock  of  materials  and  supplies 
as  is  reasonably  necessary  to  enable  the  company  to  make  repairs 
and  minor  replacements  chargeable  to  operation  without  unrea- 
sonable delay  or  expense,  and  to  meet  operating  contingencies 
and  emergencies  not  taken  care  of  by  other  reserves  or  allowances, 
and  generally  should  be  a  sum  reasonably  sufficient  to  bridge  the 
gap  between  outlay  and  reimbtlrsem^at  It  should  be  determined 
with  due  regard  to  the  company's  ordinary  outstandings,  both 
payable  and  receivable,  the  ordinary  condition  of  its  stock  or 
supplies  in  hand,  the  natural  and  ordinary  risks  of  its  business,  ^ 
the  condition  of  its  credit,  its  custom  in  the  purchase  of  supplies, 
and  as  to  caiTying  its  accounts  with  banks  and  others,  whether 
at  interest  or  otherwise,  its  method  of  rendering  bills  for  ser\'ice 
and  time  required  for  the  payment  thereof,  the  character  and 
nature  of  its  obligations  funded  and  unfunded,  and  all  other 
circumstances  bearing  upon  the  economical  and  efficient  opera- 
tion of  the  business.'^ 

The  subject  of  working  capital  is  covered  in  pages  1257-1339 
inclusive  of  the  record,  containing  the  remarks  of  counsel  and 
testimony  of  witnesses,  and  by  exhibits  Nos.  76  to  82  inclusive, 
filed  in  connection  with  the  same. 

It  is  obvious  from  the  above  definition  that  every  public 

utility,  great  and  small,  must  at  all  times  carry,  in  addition  to  a 

reasonable  stock  of  material  and  supplies  necessary  for  current 

construction  and  repairs,  a  certain  amount  of  'liquid  assets" 

which  it  would  be  inexpedient  to  invest  in  fixed  property  and 

upon  which  it  can  therefore  not  expect  to  receive  any  direct 

return  from  the  public.     The  carrying  of  these  'liquid  assets" 

is  as  much  an  incident  of  the  business  in  which  the  company  is 

engaged  as  is  the  carrying  of  its  physical  assets,  since  the  latter 

would  be  of  no  benefit  to  the  public  if  the  company  were  not  in  a 

position  to  operate  the  same  in  the  public  service.     Hence  it  is 

only  reasonable  that  in  any  valuation  of  the  utility's  property  for 
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rate-making  purposes  due  account  should  be  taken  of  the  work- 
ing capital  so  invested  and  the  utility  permitted  to  earn  a  fair 
return  upon  the  same. 

This  principle  is  universally  accepted,  and  the  only  questions 
which  ever  arise  in  connection  therewith  relate  to  the  manner  in 
which  the  working  capital  should  he  computed. 

In  this  investigation  three  entirely  different  and  distinct 
theories  for  its  computation  were  advanced. 

Mr.  Anderson,  the  Commission's  superintendent  of  the  in- 
vestigation, in  his  exhibit  Na  78,  explained  by  him  on  pages 
1332  to  1339,  inclusive,  of  the  record,  stated  that  the  compu- 
tation of  a  proper  allowance  for  working  capital  was  not  strictly 
an  engineering  problem,  but  rather  a  problem  of  finance  or  busi- 
ness upon  which  the  Commission  was  best  qualified  to  pass  in 
the  exercise  of  its  sound  judgment  and  discretion.  He  further 
stated  that  in  response  to  the  request  of  the  assistant  general 
counsel  he  had  prepared  an  estimate  showing  that  an  allowance 
of  $300,000  for  this  item  woiQd  be  reasonable,  this  allowance 
being  based  partly  on  the  difference  between  the  oompan/s 
working  assets  and  working  liabilities  as  shown  by  its  books 
during  the  years  1913  and  1914,  but  more  particularly  upon  a 
<5onsideration  of  the  company's  average  monthly  gross  expenses 
during  the  year  1914.  He  estimated  this  sum  to  be  2.9  per  cent 
of  the  agreed  directly  distributed  costs  plus  omissions  and  con- 
tingencies. In  support  of  this  conclusion  he  cited  the  allowances 
for  working  capital  in  a  number  of  other  investigatidns,  and 
i^howed  that  they  ranged  from  2.9  per  cent  to  4.6  per  cent  of 
the  investment. 

The  estimate  of  Mr.  Phelps,  the  Commission's  chief  engineer, 
was  $500,000,  made  up  of  $250,000,  the  estimated  cost  of  the 
<50mpany's  pay  roll  for  a  month  and  a  half,  $195,000,  three 
months'  material  and  supplies,  $25,000  for  advances  on  account 
of  labor,  expenses,  team  hire,  etc.,  paid  the  men  traveling  around 
the  state,  and  $10,000  for  deposits  in  the  rural  banks  drawing 
no  interest 

The  estimate  of  Mr.  Paine,  the  company's  engineer^  was 
$524,900,  made  up  as  follows: 
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Advances  to  employeeB,  etc.  . . . , , ^27,00a 

Bank  deposits 119,000 

Earned  but  not  collected 226,600 

Materials  and  supplies  152,300 

Total , 1624,900 

This  estimate  was  explained  at  length  in  Mr.  Paine's  exhibit 
No.  81,  and  in  his  testimony  covering  pages  1277-1381  of  the 
record.  The  only  figures  in  Mr.  Paine's  estimate  which  would 
seem  to  require  comment  or  explanation  are  those  relating  to  the 
deposits  in  bank. 

Mr.  Paine  explained  that  there  are  twenty-seven  little  banks 
in  rural  communities  which,  in  consideration  of  the  maintenance 
therein  of  small  deposits,  perform  under  the  direction  of  the 
company's  treasurer  all  the  functions  of  an  employee  engaged 
in  the  collection  of  money  from  the  subscribers,  performing  these 
functions  with  much  greater  efficiency  and  economy  than  they 
could  be  performed  by  the  company's  employees.  Upon  these 
deposits  the  company  receives  no  interest.  The  deposits  in  the 
three  banks  patronized  by  the  company  in  Baltimore  city  were 
shown  to  range  from  $50,000  to  over  $800,000  according  to 
varying  conditions,  the  interest  on  these  deposits  being  very 
small,  and  being  immaterial  in  this  connection  for  the  reason 
that  it  is  accounted  for  among  the  company's  miscellaneous 
earnings. 

In  addition  to  the  above  the  Commission  had  before  it,  in 
exhibits  Nos.  79,  80,  and  82,  exhaustive  summaries  of  allowances 
made  by  other  commissions  and  by  engineers  throughout  the 
country  on  account  of  working  capital  in  other  cases,  these  allow- 
ances ranging  generally  between  4  and  7  per  cent  of  the  plant 
investment. 

In  the  light  of  the  evidence  before  it,  the  Commission  conclud- 
ed that  an  allowance  of  $500,000  for  working  cajyital  would  be 
reasonable  in  this  particular  case  on  the  reproduction  cost  new 
basis. 

[7]  Inasmuch  as  the  allowance  for  working  capital  is  not 

subject  to  depreciation,  it  is  not  usually  added  to  the  appraisal 

until  the  present  or  depreciated  value  of  the  entire  property  has 

been  ascertained. 
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Additions  to  Plant  from  September  SO,  1913,  to  June  80,  1911}, 

AD  telephone  companies  subject  to  the  jurisdiction  of  this 
Commission  are  required  to  file  their  annual  reports  as  of  June 
30. 

It  was  originally  hoped  to  have  this  investigation  concluded 
early  in  1914,  but  the  work  attending  the  appraisal  grew  to 
such  magnitude  that  this  was  found  impossible  and  the  date 
was  moved  up  to  June  30,  1914.  Consequently  the  inventory 
was  made  as  of  September  30,  1913,  with  the  understanding 
that  the  company^s  books  and  vouchers  would  be  resorted  to  for 
the  actual  cost  of  all  additions  up  to  June  30,  1914. 

These  additions  are  set  forth  in  detail  in  exhibit  No.  108  filed 
at  the  conclusion  of  the  hearing,  and  were  understood  to  embrace 
all  proper  allowances  for  construction  overheads. 

They  are  set  forth  in  gross  in  the  following  table: 


Balto.  City 

Md.  Elsewhere 

Total 

Asof  Sept.  30,  1913 

Additions  to  June  30,  1914. 

$6,389,870 
379,160 

$5,922,249 
370,918 

$12,312,119 
750,078 

Total 

$6,769,030 

$6,293,167 

$13,062,197 

It  is  to  be  noted  that  we  have  several  times  referred  to  the 
above  figures  as  representing  the  reproduction  cost  new  of  the 
respondent  company's  property  in  this  state. 

But  as  a  matter  of  fact  the  property  is  not  new.  To  the  con- 
trary practically  all  of  it  has  been  in  use  for  an  appreciable 
.time,  and  the  great  bulk  of  it  has  been  in  use  for  some  years. 

The  next  question  naturally  to  arise  is  whether  any  deduction 
at  all  is  to  be  made  from  the  above  figures  by  reason  of  the  fact 
that  the  property,  taken  in  its  entirety,  is  no  longer  new,  and,  if 
so,  what  deduction  shall  be  made  on  such  account 

This  brings  us  to  the  subject  of  "Depreciation,''  which  will 
be  next  discussed. 

Depreciation. 

[8,  9]  That  the  element  of  depreciation  must  be  duly  eon- 
sidered  in  any  valuation  of  the  property  of  a  public  utility  for 
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rate-making  purposes  has  been  definitely  detomined  by  the  Su- 
preme Court  of  the  United  States  in  the  case  of  Knoxville  v. 
Knoxville  Water  Co.  212  U.  S.  13,  53  L.  ed.  380,  29  Sup.  Ct. 
Rep.  148,  decided  in  1909,  in  which  that  couft  said  in  speaking 
of  the  valuation  of  the  property  of  a  water  company : 

"This  valuation  was  determined  ...  by  ascertaining 
what  it  would  cost  .  .  •  to  reproduce  the  existing  plant  as 
a  new  plant.  .  .  .  The  cost  of  reproduction  is  not  always  a 
fair  measure  of  the  present  value  of  a  plant  which  has  been  in 
use  for  many  years.  The  items  composing  the  plant  depreciate 
in  value  from  year  to  year  in  varying  degree. 

".  .  .  It  is  not  easy  to  fix  at  any  given  time  the  amount  of 
depreciation  of  a  plant  whose  component  parts  are  of  different 
ages  with  different  expectations  of  life.  But  it  is  clear  that  some 
substantial  allowance  for  depreciation  ought  to  have  been  made  in 
this  case.^^ 

In  the  more  recent  case  of  Minnesota  Rate  Cases  (Simpson  v. 
Shepard)  230  U.  S.  352,  57  L.  ed.  1511,  48  L.R.A.  (X.S.) 
1151,  33  Sup.  Ct.  Rep.  729,  Ann.  Cas.  1916A,  18,  decided  in 
1912,  the  Supreme  Court  said:  "When  an  estimate  of  value  is 
made  on  the  basis  of  reproduction  new,  the  extent  of  existing  de- 
preciation should  be  shown  and  deducted,  .  .  .  We  are  con- 
cerned with  a  charge  of  confiscation  of  property  by  the  denial  of  a 
fair  return  for  its  use  and  to  determine  the  truth  of  the  charge 
there  is  sought  .  .  .  the  present  value  of  the  property.  .  .  . 
When  particular  physical  items  are  estimated  as  worth  so  much 
new,  if  in  fact  they  be  depreciated,  this  amount  should  be  found 
and  allowed  for.  K  .  .  .  not  .  .  .  the  physical  valuation 
is  manifestly  incomplete." 

Unfortunately,  however,  the  Supreme  Court  has  never  laid 
down  any  definite  rule  for  the  ascertainment  of  existing  depre- 
ciation, or  even  intimated  whether,  in  valuing  the  property  of  a 
public  utility  for  rate-making  purpose,  the  state  or  other  regu- 
latory body  should  determine  the  measure  of  existing  deprecia- 
tion by  mere  physical  deterioration  of  the  property,  or  take  into 
consideration  that  additional,  functional  deterioration  which 
practically  all  property  undergoes  with  the  lapse  of  time,  but 
which  in  large  part  nmy  be  said  to  be  latent  at  any  particular 
time. 
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In  the  case  now  under  investigation  both  these  tiheoriee  were 
advanced.  The  company,  on  the  one  hand,  contended  in  effect 
that  the  tme  present  or  depreciated  value  of  its  property  was  to 
be  determined  solely  with  reference  to  its  actual,  present  physi- 
cal condition  as  determined  by  inspection. 

Counsel  for  the  people  and  for  the  Protective  Telephone  Asso- 
ciation, on  the  other  hand,  contended  that  the  true  test  of  the 
present  or  depreciated  value  of  the  property  for  rate-making  pur- 
poses must  depend  upon  and  be  measured  by  the  unexpired  life 
of  the  present  plant  and  property  as  a  whole. 

Counsel  for  the  people  conceded  that  when  the  property  of  a 
public  utility  is  used  up  or  consumed,  wholly  or  in  part,  in  the 
service  of  the  public,  the  proprietors  of  the  utility  are  just  as 
much  entitled  to  get  back  from  the  public  the  value  of  the  prop- 
erty so  consumed  as  they  are  entitled  to  get  back  the  moneys 
expended  in  operation,  or  to  receive  a  fair  return  upon  their 
investment,  and  that  the  utility  is  entitled  of  right  to  embody  in 
its  charges  for  service  a  sum  not  only  sufficient  to  keep  its  prop- 
erty currently  up  to  the  highest  standard  of  efficiency  for 
rendering  service)  but  also  a  further  sum  to  be  reserved  by  the 
utility  for  the  purpose  of  replacing  such  property  with  other 
property  of  equal  value  the  moment  the  original  propertry  goes 
out  of  service  from  wear  and  tear,  inadequacy,  obsoleseence,  or 
any  other  cause. 

Hence  if  we  were  dealing  now  with  a  new  property  which  had 
begun  operations  under  the  existing  system  of  state  regulation, 
the  problem  before  us  would  present  no  difficulties. 

In  such  a  case,  under  the  approved  system  of  accounting  at 
present  in  force,  it  would  be  necessary  for  the  company  to  set 
up  on  its  books  one  or  more  depreciation  reserve  accoimts  into 
which  would  be  paid  out  of  earnings  at  regular  periods  amounts 
equal  to  the  depreciation  which  the  property  was  estimated  tg 
have  undergone  during  such  periods.  The  result  at  any  given 
time  would  be  thdt  the  utility  would  have  a  depreciated  prop- 
erty, but  would  have  a  fund  in  its  reserve  accounts  exactly 
balancing  the  aggregate  of  such  depreciation.  And  if  the  funds 
paid  into  such  reserves  had  been  invested  in  new  and  additional 
plant,  it  will  be  seen  that  the  depreciation  which  the  original 
property  had  undergone  would  have  been  made  up  by  such  ad- 
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ditional  property  so  thlEit  the  aggregate  value  of  the  origmal 
property,  less  the  depreoiation,  plus  the  additions  paid  for  oat 
of  the  reserves,  would  exactly  equal  the  original  investment. 

The  same  result  would  follow  even  though  the  earnings  had 
not  been  sufficient  to  enable  the  utility  to  set  up  such  depreciation 
reserves.  In  such  a  case  the  utility  Would  have  the  depreciated 
property,  but  would  at  the  same  time  have  a  claim  against  the 
public  growing  out  of  the  fact  that  the  utility  had  not  been  re- 
paid the  depreciation  which  its  property  had  undergone.  Con- 
sequently the  depreciated  value  of  the  property,  plus  the  claim 
against  the  puUic  on  account  of  such  depreciation,  would  always 
equal  the  original  investment 

Or,  as  a  third  alternative,  the  public  might  have  paid  a  part 
of  the  depreciation,  but  not  the  whole  of  it.  In  such  a  case 
the  utility  would  have  the  depreciated  property,  plus  the  sum 
in  its  depreciation  reserves,  plus  its  claim  against  the  public 
for  the  balance  of  the  depreciation,  and  the  sum  of  the  three 
would  again  eqiial  the  original  investment. 

In  any  of  these  three  cases  it  will  be  seesa  that  the  utility 
would  be  entitled  to  earn  upon  the  actual  value  of  the  prop- 
erty embraced  in  the  original  inveHtment,  but  would  not  be 
permitted  to  earn  upon  the  reserves  or  upon  any  new  property 
purchased  out  of  the  same.  Hence,  in  case  of  a  company  which 
had  maintained  full  depreciation  reserves  and  invested  the  whole 
in  additional  plant,  the  problem  would  be  merely  to  ascertain 
the  value  of  the  entire  plant,  and  deduct  from  such  value  the 
amount  of  the  reserves.  The  difference  would  be  the  value  of 
the  stockholders'  investment  upon  which  they  would  be  entitled 
to  a  return,  and  the  public  would  thus  get  automatically  the  re- 
turn upon  its  share  of  the  total  investment,  in  that  it  would  get 
the  benefit  of  the  use  of  the  same,  and  would  not  have  to  pay 
,the  stockholders  a  return  thereon. 

The  correctness  of  this  principle  was  recognized  by  Mr. 
Theodore  N.  Vail,  president  of  the  American  Telephone  &  Tele- 
graph Company,  in  his  report  for  1918  to  the  stockholders,  where 
he  said: 

"The  policy  of  investing  the  depreciation  reserve  in  revenue- 
earning  plant  has  oontinued|  and  the  public  is  getting  the  ad- 
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vantage  of  the  uae  of  a  large  amotmt  of  plant  upon  which  no 
dividends  or  interest  charges  have  to  be  met." 

Consequently  it  would  seem  to  be  clear  that  the  ideal  «on- 
dition  for  a  public  utility  subject  to  state  regulation  would  be 
for  such  a  utility  to  have  a  depreciation  reserve  created  and 
kept  up  by  the  pulijic,  at  all  times  ample  to  cover  not  only  the 
existing,  visible  deterioration  of  its  property,  but  also  all  latent 
depreciation,  in  order  that  it  might  be  in  a  position  to  make  re- 
placements when  and  as  required.  Such  a  reserve  would  stand 
as  a  perpetual  guaranty  to  the  utility  against  any  loss  the  prop- 
erty might  sustain  in  the  public  service,  and  at  the  same  time  as 
a  perpetual  guaranty  to  the  public  that  the  utility  would  always 
be  in  a  position  to  render  adequate  service. 

In  such  a  case  all  questions  of  the  actual  existing  deprecia- 
tion of  the  plant  would  be  immaterial,  save  in  so  far  as  its 
condition  might  bear  upon  its  efficiency.  For  if  the  reserve  were 
20  per  cent,  and  existing  depreciation  10  per  cent,  tiie  utility 
would  still  be  entitled  to  earn  only  upon  80  per  cent  of  the  entire 
investment  as  it  might  be  found  to  exist  at  any  given  time.  Nor 
would  it  make  any  difference  if  the  existing  depreciation  should 
fluctuate  from  year  to  year, — 8  per  cent  one  year  and  possibly 
18  per  cent  another  year, —  for  if  the  reserves  were  ample  in  the 
first  instance,  they  would  always  cover  such  depreciation,  and 
even  though  they  might  under  extreme  conditions  fall  short  of 
so  doing,  the  stockholders  would  have  for  the  time  being  their 
claim  against  the  public,  which  would  bring  the  total  value  (^ 
their  investment  up  to  its  original  amount 

But  in  the  case  now  before  us,  we  are  not  confronted  by 
such  a  situation.  Here  we  have  a  company  which  has  been 
in  operati6n  in  this  state  for  over  thirty  years.  During  that 
period  the  bulk  of  its  property  has  be^i  renewed  time  and  again, 
the  renewal  of  the  average  whole  having  probably  been  at  least 
twice.  Meanwhile  the  utility  has  not  been  controlled  by  state 
regulation  in  the  sense  in  which  we  now  use  that  term.  Witibin 
limits,  the  company  has  been  free  to  make  what  charges  it  chose 
for  service,  and  to  use  its  net  revenues  at  will  either  in  declaring 
dividends  to  its  stockholders,  or  in  buying  and  installing  prop- 
erty which  is  now  to  be  found  in  its  existing  plant.  For  many 
years,  and  in  fact,  until  quite  recently,  it  maintained  no  reserves 
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for  th6  replacement  of  property  worn  out  in  the  public  service  or 
retired  for  other  reasons.  Such  replacements  were  made  either 
out  of  earnings  or  out  of  borrowed  capital,  we  know  not  which. 
The  books,  kept  by  entirely  different  systems  from  those  now  in 
vogue,  fail  to  disclose  with  any  degree  of  certainty  how  much 
or  how  little  of  the  present  property  was  purchased  out  of  earn- 
ings or  charged  to  the  operating  expense  accounts.  True,  as  the 
figures  from  these  books  are  now  presen.ted  to  us,  they  show 
no  material  or  excessive  earnings  in  the  past  upon  the  basis 
of  the  average  annual  plant  investment  But  who  can  say  with 
any  dc^ee  of  assurance  that  the  plant  investment  itself  was 
made  solely  out  of  outside  capital,  or  that  it  was  not  in  part 
made  up  of  funds  which  under  the  present  system  of  accounting 
would  appear  as  eaminigsi 

It  is  impossible  for  us  to  determine  at  this  date  the  precise 
amount  actually  invested  in  this  enterprise  by  the  proprietors 
themselves,  or  how  much,  if  any,  of  the  investment  has  been 
contributed  by  the  public 

These  conclusions  would  seem  to  be  fully  justified,  not  as  a 
criticism,  but  as  a  fact,  by  the  following  excerpt  from  the  annual 
report  of  1910  by  Mr.  Vail,  to  the  stockholders  of  the  American 
Telephone  &  Telegraph  Ccnnpany : 

"The  entire  disr^ard  or  underestimating  of  depreciation  and 
future  replacements  is  the  cause  of  nearly  all  the  financial  dis- 
asters  that  have  occurred  in  the  telephone  business,  and  has  been 
the  common  failing  of  newcomers  in  the  telephone  field  from  the 
beginning  to  the  present  time. 

^^Current  repairs  on  new  plant,  even  of  the  old-time  tem- 
porary character,  were  small;  no  surplus  or  reserve  was  pro- 
vided; profits  were  apparently  large,  as  were  dividends. 

"A  false  atmosphere  of  prosperity  surrounded  the  business 
which  was  not  dispelled  until  replacements  of  plant  through 
decay  or  obsolescence  became  imperative;  .  .  .  until  a  con- 
dition existed  where,  to  correct  n^stakes  of  the  past,  capital  had 
to  be  expended  without  producing  any  corresponding  increase 
in  the  revenue. 

"The  inevitable  was  in  some  cases  postponed  by  excessive 
charges  to  construction  account,  but  came  in  time,  as  it  is  bound 
to  come,  under  such  condition^.    .    «    •'' 
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This,  then,  is  the  history  of  the  company  the  present  value 
of  whose  property  we  are  now  called  upon  to  determine. 

To  ascertain  from  its  hocks  as  they  stand,  how  much  of  its 
property  was  paid  for  by  capital  advanced  by  the  proprietors 
and  how  much  by  funds  collected  from  the  public  is  impos- 
sible. To  go  back  and  rewrite  its  books  at  this  late  date  is  equally 
impossible. 

All  we  know  with  certainty  is  that  prior  to  1907  this  com- 
pany did  not  maintain  the  reserves  necessary  to  meet  the  de- 
preciation  of  its  property  as  it  arose,  and  that  it  now  has  reserves 
which  its  counsel  and  witnesses  declare  to  be  wholly  inadequate. 

Turning  to  the  decision  of  the  Supreme  Court  in  the  Knox- 
ville  Water  Co.  Case  above  referred  to,  we  find  that  the  court 
has  there  stated : 

"A  water  plant  .  •  .  begins  to  depreciate  •  •  .  from 
the  moment  of  its  use.  Before  coming  to  the  question  of  profit 
at  all,  the  company  is  entitled  to  earn  a  sufficient  sum  annually 
to  provide  not  only  for  current  repairs,  but  for  making  good  the 
depreciation  and  replacing  the  parts  of  the  property  when  they 
come  to  the  end  of  their  life.  The  company  is  not  bound  to  see 
its  property  gradually  waste  without  making  provisions  out  of 
earnings  for  its  replacement.  It  is  entitled  to  see  that  from 
earnings  the  value  of  the  property  invested  is  kept  unimpaired, 
so  that  at  the  end  of  any  given  term  of  years  the  original  in- 
vestment remains  as  it  was  at  the  beginning.    ... 

"If,  however,  a  company  fails  to  perform  this  plain  duty  and 
to  exact  sufficient  returns  to  keep  the  investment  unimpaired, 
whether  this  is  the  residt  of  unwarranted  dividends  upon  over- 
issues of  securities  or  of  omission  to  exact  proper  prices  for 
the  output,  the  fault  is  its  own.  When,  therefore,  a  public 
regulation  of  its  prices  comes  imder  question,  the  true  value  of 
the  property  then  employed  for  the  purpose  of  earning  a  revenue 
cannot  be  enhanced  by  a  consideration  of  the  errors  in  manage- 
ment which  have  been  committed  in  the  past." 

This  language  would  seem  at  first  blush  to  justify  a  public 
service  commission  or  other  regulatory  body  in  holding  that  the 
proprietors  of  a  public  utility  which  had  operated  under  the 
conditions  above  pictured  should  be  obliged  for  all  time  to  bear 
the  loss  in  the  value  of  their  investment  which  they  had  failed  to 
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guard  against  in  the  past  by  setting  up  and  maintaining  adequate 
depreciation  reserves. 

But  a  close  study  of  this  decision  and  of  the  numerous  other 
decisions  of  the  same  court  upon  the  subject  of  state  regulation 
of  public  utilities  leads  us  to  believe  that  such  language  should 
not  be  so  construed. 

In  the  first  place  it  is  seldom  wholly  just  to  penalize  any- 
one for  failing  to  do  a  thing  which  he  had  no  reason  to  believe 
it  was  his  duty  to  do.  Thirty  years  ago,  or  even  twenty  years 
ago,  the  theory  of  the  depreciation  reserve  was  hardly  known, 
much  less  generally  understood.  As  we  know  it  to-day,  it  is  an 
evolution  in  accounting  so  far  as  applied  to  public  utilities.  It 
has,  of  course,  always  been  understood  that  a  business  man  must 
make  provision  in  advance  against  the  time  when  the  property 
used  in  his  business  will  wear  out  and  be  no  longer  fit  for  use. 
But  the  idea  that  the  proprietor  of  a  public  utility  had  an 
absolute  right  to  charge  the  public  a  sum  sufficient  to  create  and 
maintain  such  a  reserve  was  bom  of  the  necessity  which  arose 
when  the  states  first  began  to  engage  actively  in  the  r^ulation  of 
rates,  and  to  say  that  the  man  engaged  in  a  public  business  of 
this  character  should  be  limited  in  his  profits  to  a  fair  return 
upon  his  investment. 

And  in  the  second  place,  a  literal  interpretation  of  this  lan- 
guage of  the  Supreme  Court  would  in  many  cases  defeat  the 
very  object  which  the  state  has  in  view  in  regulating  such 
enterprises, — ^the  furnishing  of  adequate  service  at  reasonable 
rates. 

As  we  have  seen  in  our  illustration  of  the  new  company  start- 
ing under  state  regulation,  an  ample  reserve  is  necessary  to 
enable  the  utility  at  all  times  to  render  adequate  service.  With- 
out such  a  reserve,  the  utility  whose  property  must  be  replaced 
when  it  is  worn  out  and  no  longer  capable  of  rendering  service 
must  either  secure  outside  capital  for  the  purpose  of  making 
such  replacements,  a  thing  it  would  find  great  difficulty  in  doing 
under  such  circumstances,  or  it  would  have  to  charge  its  patrons 
a  higher  rate  for  service  in  order  to  raise  such  funds.  This 
would  result  in  frequent  fluctuations  in  the  prices  for  service, 
and  in  a  hand-to-mouth  existence  on  the  part  of  the  utility 
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which  would  be  conducive  neither  to  public  confidence  nor  effi-, 
cient  sei^vice. 

Therefore  it  would  seem  that  all  we  have  said  as  to  the  neces- 
sity for  ample  depreciation  reserves  in  the  case  of  a  new  company 
applies  widi  equal  if  not  greater  force  to  the  case  of  an  old  com- 
pany. In  other  words,  an  ample  reserve  for  depreciation  is  an 
absolute  necessity  in  the  case  of  every  public  utility,  whether 
new  or  old. 

And  it  further  seems  to  us  that  if  mistakes  have  been  made 
in  the  past  by  such  utility,  through  a  failure  to  set  up  proper 
depreciation  reserves,  the  sooner  such  mistakes  are  corrected 
and  the  utility  placed  on  a  sound  basis  with  respect  to  such  re- 
serves, the  better  it  will  be  for  all  concerned. 

But  we  do  not  think  that  such  mistakes  should  be  corrected 
wholly  and  all  at  once  at  the  expense  of  the  public,  as  is  done 
where  existing  depreciation  is  ignored,  and  the  stockholders  pei^. 
mitted  to  earn  upon  the  full  undepreciated  value  of  the  property 
as  found  at  the  date  of  the  valuation.  This  course  has  fre- 
quently been  pursued  by  other  commissions  upon  the  theory 
that  if  the  public  has  not  paid  for  the  depreciation  which  has 
come  to  pass  and  now  exists,  the  public  owes  the  bill  and  can  best 
pay  it  by  having  the  existing  property  valued  for  rate-making 
purposes  at  its  full  value.  In  itself  this  would  not  be  a  great 
injustice  to  the  public,  but  it  becomes  an  injustice  when  the 
public  is  then  required  to  assume  the  burden  of  creating  and 
maintaining  from  year  to  year  the  depreciation  reserves  which 
should  have  been  created  years  before.  For  the  reserve  created 
in  the  future  covers  not  only  the  depreciation  which  accrues  in 
the  future,  but  as  well  the  past  depreciation  which  will  not  be- 
come wholly  manifest  until  some  time  in  the  more  or  less  distant 
future. 

Thus  to  make  the  public  assume  the  burden  of  past  or  exist- 
ing depreciation  by  valuing  the  property  at  its  cost  new,  and  at 
the  same  time  require  the  public  to  create  a  reserve  to  take  care 
of  the  existing  as  well  as  future  deterioration  of  the  property, 
would  be  to  make  the  public  pay  the  same  debt  twice.  On  the 
other  hand  to  require  the  company  to  bear  the  whole  burden  of 
the  existing  deterioration,  actual  and  theoretical,  and  make  no 
provision  to  enable  it  to  meet  it  when  it  matures  by  the  retire- 
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ment  piece  by  piece  of  the  entire  property  now  in  service,  would 
be  rather  too  severe  a  penalty  to  impose  upon  the  utility  for  its 
more  or  leas  inadvertent  failure  to  guard  against  such  loss  in 
the  past. 

In  order  to  avoid  all  such  injustice,  both  to  the  public  and 
to  the  company,  we  have  therefore  concluded  to  determine  in 
the  first  place  how  large  a  depreciation  reserve  the  public  should 
properly  create  and  maintain.  Having  determined  this  question, 
which  for  the  reasons  above  stated  we  feel  to  be  fundamental 
and  of  prime  importance,  we  will  determine  in  due  course  the 
rate  at  which  the  public  should  be  required  to  build  up  such 
reserve,  and  the  valuation  which  the  property  shall  be  given 
pending  that  process. 

We  believe  such  course  will  speedily  result  in  placing  this 
company's  affairs  upon  a  sound  and  just  basis.  The  mistakes 
of  the  past  cannot  all  be  corrected  in  a  moment.  If  time,  how- 
ever, is  taken  for  their  correction,  they  can  usually  be  so  appor- 
tioned along  lines  of  justice  and  equity  that  neither  party  will 
particularly  feel  the  harm,  and  in  the  end  both  will  be  better 
off.  The  duty  of  a  public  service  oonmiission  is,  in  our  judg- 
ment, to  build  for  the  future,  due  regard  being  had,  of  course, 
to  individual  present  rights. 

Depreciation  Reserves. 

[10]  The  company's  witnesses  in  this  case  contended  that  it 
should  be  permitted  to  create  in  the  immediate  future  and 
thereafter  maintain  depreciation  reserves  normally  equal  to  from 
20  to  25  per  cent  of  its  plant  investment.  We  have  carefully 
considered  this  contention  both  from  the  point  of  view  of  the 
company's  probable  requirements  in  the  future,  and  its  actual 
experience  in  the  past.  Our  conclusion  is  that  the  public  should 
be  required  to  create  depreciation  reserves  not  normally  exceed- 
ing 20  per  cent  of  the  plant  investment  as  the  same  appears  from 
time  to  time.  After  this  reserve  has  been  created,  and  the  prop- 
erty in  its  entirety  comes  to  be  valued,  it  will  be  found  that 
four  fifths  of  the  same  belongs  to  the  stockholders  and  that  one 
fifth  has  been  contributed  by  the  public.  This  advance  will  have 
been  made  by  the  public  as  its  guaranty  that  so  far  as  it  is  con- 
cerned the  company  will  at  all  times  be  in  a  position  to  make 
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replacements  of  its  property  when  and  as  they  are  required  for 
eflScient  service.  And  the  reserve  of  20  per  cent  being  created, 
and  invested  in  additions  to  plant,  the  company  would  be  entitled 
to  earn  upon  80  per  cent  of  the  total  investment 

Of  course  it  cannot  be  expected  that  a  depreciation  reserve  of 
20  per  cent  of  the  plant  investment  would  remain  at  that  precise 
percentage  for  any  appreciable  period  of  time,  for  the  very 
object  and  purposes  of  the  reserve  presuppose  that  it  will 
fluctuate  from  month  to  month  with  the  necessarily  erratic 
drafts  thereon  for  replacements.  Therrfore  when  we  speak  of  a 
20  per  cent  depreciation  reserve  we  mean  a  reserve  whose  normal 
average  maximum  shall  be  approximately  20  per  cent  of  the 
total  plant  investment. 

One  of  the  company's  witnesses  further  contended  that  the 
size  of  the  reserve  to  be  required  by  a  puWic  utility  is  a  ques- 
tion to  be  determined  by  its  executive  officers,  and  tiiat  for  a 
public  service  commission  to  attempt  to  determine  that  question 
would  be  for  it  to  usurp  the  functions  of  such  executives.  We 
see  strong  reason  in  this  contention  and  believe  it  to  be  correct. 
Therefore  it  is  that  we  say  that  the  public  shall  not  be  required 
to  create  a  reserve  of  over  20  per  cent.  If  the  executives  of 
tiiis  company  feel  that  a  larger  reserve  is  required  for  the  proper 
administration  of  its  affairs,  they  will  be  at  liberty  to  create  the 
same  either  out  of  surplus,  or  out  of  money  derived  from  outside 
sources,  as  they  may  elect 

By  the  term  "plant  investment"  as  used  in  this  connection 
we  mean  the  entire  jAysical  property,  including  land,  build- 
ings, and  rights  of  way  as  well  as  its  equipment,  exchange  lines, 
and  toll  lines.  The  books  of  the  company  show  that  the  total 
depreciation  reserves  created  by  the  public  of  Maryland 
amounted  to  $1,367,700  June  80,  1914.  It  will  be  seen  subse- 
quently that  this  amount  is  considerably  less  than  20  per  cent 
of  the  amount  which  we  find  to  be  the  fair  value  of  the  property. 

The  question  of  the  rate  at  which  the  remainder  of  this 
reserve  shall  be  created  will  be  determined  when  we  come  to 
discuss  the  question  of  fair  return. 

Present  Depredated  Value. 

[11-14]  We  come  now  to  the  ascertainment  of  the  prw^at 
depreciated  value  of  this  company's  property. 
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Counsel  and  witnesses  for  the  company  contended  that  these 
questions  of  depreciation  reserves,  the  expense  of  depreciation, 
and  existing  depreciation,  ha4  no  connection,  one  with  the 
other;  that  existing  deiMPeciation  had  to  do  only  with  the  past, 
and  that  the  expense  of  depreciation,  depreciation  reserves,  and 
theijc  related  account^  had  to  do  only  with  the  future. 

With  this  contention  we  are  unable  to  agree. 

Bates  axe  to  be  fixed  for  the  future,  not  for  tibie  past  It 
is  true  that  we  are  engaged  in  ascertaining  the  present  fair 
value  of  this  property  in  its  depreciated  condition,  but  the  rates 
which  we  are  to  fix  will  be  earned  upon  the  fair  value  of  that 
property  as  it  may  exist  from  time  to  time  in  the  future^  The 
property  has  already  depreciated.  It  is  depreciating  to-day.  It 
will  depreciate  still  further  to-motrow  and  each  day  in  the 
future.  Therefore  were  we  to  fix  a  rate  based  solely  upon  the 
fair  value  of  the  property  to-day,  the  return  from  that  rate 
would  be  too  high  when  related  to  the  diminished  value  of  the 
property  to-morrow. 

The  process  of  depreciation  is  not  a  thing  which  can  be 
divided  into  separate  epochs,  and  different  principles  for  its 
determination  applied  to  each.  To  the  contrary,  depreciation 
of  physical  property,  like  decay  of  any  other  kind^  is  a  single 
process.  It  began  in  the  paat^  it  is  going  on  in  the  present,  and 
will  continue  to  go  on  in  the  future.  It  is  in  fact  a  single  proc- 
ess and  should  be  so  regarded. 

And  this  is  particularly  true  in  a  case  involving  the  valu- 
ation of  the  property  of  a  public  utility  for  rate-making  pur- 
poses. 

In  an  ordinary  case  of  bargain  and  sale,  where  the  vendor 
is  devested  of  the  title  to  property  and  such  titles  vested  in  the 
vendee,  the  process  of  depreciation  may  well  be  regarded  as 
divided  into  two  periods,  the  past  and  the  future.  In  such  a 
case  the  actual,  visible  depreciation  which  the  property  has 
undergone  in  the  past  is  the  paramount  factor  for  consideration. 
Likewise  in  a  proceeding  involving  the  exercise  of  the  right  of 
eminent  domain.  Present  physical  condition  is  the  chief  factor 
for  consideration. 

But  in  a  case  involving  the  fixing  of  rates  the  situation  is 
diff^rent^    In  such  a  case  there  is  no  question  (except  in  the 
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distant  one  of  confiscation)  of  devesting  Ae  title  of  the  owner 
and  vesting  it  in  another.  The  whole  assumption  is  that  the 
presont  owner  of  the  property  will  continue  indefinitely  to  own 
and  use  the  same  in  the  public  service. 

And,  as  we  have  seen,  there  is  still  an  additional  assumption 
which  does  not  exist  in  a  case  of  sale  or  condemnation,  to  wit, 
that  the  public  for  whose  primary  use  the  property  is  being  used 
will  at  all  times  pay  to  keep  that  property  in  proper  repair, 
and  at  the  end  of  its  life  of  usefulness  will  replace  it  with  other 
property  of  equal  value. 

Surely,  where  property  is  held  and  used  by  a  public  utility 
Txpan  such  terms,  the  depreciation  of  that  property  must  be 
regarded  as  a  single  and  individual  process. 

These  general  conclusions  can  best  be  illustrated  by  concrete 
application  to  the  contentions  of  the  respective  parties  in  this 
particular  case. 

The  company  contended  that  existing  depreciation  was  to  be 
determined  solely  with  reference  to  the  actual,  present  physical 
condition  of  the  property  as  determined  by  inspection.  Counsel 
for  the  people,  on  the  other  hand,  contended  that  it  must  be 
measured  by  the  ratio  of  the  expired  life  in  service  to  the  original 
entire  expectation  of  life  as  estimated  by  competent  engineers. 

The  exhibits  and  evidence  of  the  respective  parties  were  based 
upon  these  entirely  different  theories. 

Both  agreed  that  under  the  accounting  rules  applicable  to 
telephone  companies,  the  true  inquiry  was  the  present  quan- 
tity of  service  value  of  the  property. 

In  exhibit  No.  90  prepared  by  the  company's  engineers,  it 
appeared  that  no  allowance  on  account  of  depreciation  was 
made  in  the  case  of  the  company's  land  and  rights  of  way.  In 
the  case  of  buildings,  a  careful  examination  was  made  by  com- 
petent men  to  determine  the  cost  of  repairs  necessary  to  be 
made  in  order  to  make  such  buildings  as  good  as  new.  As  to 
the  plumbing,  heating,  and  elevator  systems,  estimates  were 
made  of  the  deterioration  not  susceptible  of  specific  repair.  It 
was  found  that  the  cost  of  these  repairs,  etc.,  would  aggregate 
4.87  per  cent  of  the  reproduction  cost  new  of  such  buildings. 

In  exhibit  No.  89  prepared  by  the  Commission's  superin- 
tendent of  investigation,  the  original  life  in  service  of  these 
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buildings  was  estimated  at  fifty  years,  this  being  the  life  of 
buildings  of  this  class  in.  the  opinion  of  many  engineers,  and 
resulting  in  an  annual  rate  of  depreciation  of  2  per  cent.  It 
was  estimated  that  the  buildings  had  been  in  service  an  average 
of  7.56  years,  making  a  total  depreciation  of  15.12  per  cent  of 
their  reproduction  cost  new. 

Keference  to  the  company's  exhibit  No.  107  shows  that,  in 
determining  the  annual  expense  of  depreciation  for  the  pui^ 
pose  of  creating  and  maintaining  its  depreciation  reserves,  the 
company's  engineers  estimate  the  life  of  its  average  buildings 
at  twenty-four  years,  and  that  at  the  end  of  that  period  they 
will  have  a  salvage  value  of  38  per  cent  This  results  in  an 
annual  rate  of  depreciation  of  2.6  per  cent,  and  under  the  theory 
of  counsel  for  the  people,  assuming  the  age  of  7.56  years  to  be 
correct,  the  existing  depreciation  would  be  19.656  per  cent  of 
the  reproduction  cost  new,  as  against  the  4.87  per  cent  estimated 
by  the  company's  engineers. 

If,  now,  we  still  assume  the  average  age  of  the  buildings  to 
be  7.56  years,  we  find  that  during  the  greater  part  of  this 
period  the  company  has  been  collecting  each  year  from  the 
public  2.6  per  cent  of  the  value  of  these  buildings,  and  putting 
it  aside  in  a  reserve  designed  at  the  end  of  twenty-four  years 
from  the  average  date  of  their  erection  to  replace  the  same  with 
other  buildings  of  the  same  value.  Thus  we  find  the  contention 
of  the  company  to  be  that,  although  it  has  collected  from  the 
public  19.66  per  cent  of  the  cost  of  these  buildings  upon  the 
theory  that  they  have  been  depreciating  in  value  at  the  rate 
of  2.6  per  cent  a  year,  yet  at  the  end  of  7.56  years  they  have 
depreciated  in  the  aggregate  but  4.87  per  cent  The^  figures 
are  not  exactly  accurate,  as  the  company  has  not  in  fact  been 
collecting  the  reserves  at  this  rate  during  the  whole  of  the  7.56 
years,  and  there  is  some  doubt  whether  the  actual  average  age  of 
the  buildings  is  exactly  7.56  years;  but  this  is  the  principle  to 
which  we  are  asked  to  subscribe  by  the  company's  counsel  and 
witnesses  in  determining  the  depreciated  value  of  its  property. 

It  is  hardly  necessary  to  say  that  such  contention  is  repugnant 
to  the  average  man's  sense  of  justice  and  right,  and  it  is  by  this 
very  contention  and  a  dose  and  analytical  study  of  the  refine- 
ments of  reasoning  by  which  its.  correctness  is  sought  to  be  es- 
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tablished  that  we  are  driven  to  the  conclusion  that  the  practical 
solution  of  this  problem  lies,  as  we  have  stated,  in  requiring  the 
public  to  contribute  in  the  first  instance  a  depreciation  reserve 
which  will  be  ample  to  meet  the  replacement  requirements  of 
the  company  from  time  to  time  as  they  may  exist,  and  which 
will  relieve  us  from  the  necessity  for  all  time  to  come  of  en- 
deavoring to  keep  pace  with  the  average  age  and  probable  life  of 
each  of  the  million  individual  pieces  of  property  in  this  com- 
pany's entire  plant 

We  will  not  go  at  length  into  the  other  details  of  these  three 
very  interesting  exhibits.  Suffice  it  to  say  that  the  same  method 
of  ascertaining  existing  depreciation  by  the  inspection  method 
is  followed  by  the  company  to  the  extent  of  approximately  $3,- 
750,000  of  its  property.  As  to  iqpproximately  $2,600,000  of  the 
property,  the  company^s  engineers  base  their  estimate  of  existing 
depreciation  upon  the  ratio  of  actual  age  in  service  to  estimated 
entire  life  in  service,  the  method  adopted  throughout  by  the 
Commission's  superintendent  of  the  investigation.  As  to  the  re- 
mainder of  the  property,  or  approximately  $5,300,000  of  the 
same,  the  company's  witnesses  confess  their  inability  to  estimate 
the  existing  depreciation  by  either  of  the  above  methods,  and 
base  their  estimates  solely  upon  their  individual  judgment  as  to 
the  extent  to  which  the  property  in  question  has  actually 
deteriorated  in  the  past. 

The  final  result  of  the  two  exhibits  Nos,  89  and  90  is  that  the 
company  equates  the  existing  depreciation  to  10.77  per  cent  of 
the  reproduction  cost  new  of  the  entire  property,  land  and  rights 
of  way  included,  and  the  Commission's  superintendent  of  investi- 
gation, by  following  the  life-table  method,  equates  it  to  22.93 
per  cent 

Applied  to  the  actual  reproduction  cost  figures  as  determined 
by  the  Commission  and  hereinbefore  set  forth  this  difference  was 
as  follows: 

Mr.  Anderson    $2,993,856 

Mr.  Whittemore   1,406,799 

Difference $1,687,067 

As  has  been  seen,  this  large  difference  between  these  two 
engineers  results  simply  and  solely  from  the  application  of  dif- 
ferent theories  to  a  given  state  of  facts. 
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We  have  already  said  enough  to  show  very  clearly  that  we 
cannot  subscribe  to  the  theory  advanced  by  the  company  for  the 
ascertainment  of  existing  depreciation  in  the  property  of  a  public 
utility. 

Any  theory  for  ascertaining  existing  depreciation  in  the  plant 
<rf  a  public  utility  which  confines  such  depreciation  solely  to  the 
actual,  visible,  physical,  demonstrable  deterioration  which  can 
be  seen  by  the  human  eye  and  measured  by  the  human  hand, 
must  of  necessity  ignore  that  other  species  of  deterioration  which 
the  experience  of  the  past  has  demonstrated  beyond  peradventure 
exists  in  the  property  of  every  telephone  company,  although  it 
cannot  always  be  seen  by  the  human  eye  or  measured  by  the 
human  hand. 

We  refer  to  that  tendency  upon  the  part  of  all  such  property 
to  become  inadequate  or  obsolete  with  the  lapse  of  time.  We  find 
it  in  the  case  of  practically  every  building  which  this  company 
owns.  Amply  adequate  to-day,  they  may  become  entirely  inade- 
quate to-morrow.  Counsel  for  the  Protective  Telephone  Associa- 
tion very  aptly  called  our  attention,  during  his  argument,  to  an 
instance  of  this  very  kind  in  the  case  of  the  building  in  which 
the  offices  of  this  Commission  are  located.  Some  eleven  years 
ago  the  proprietors  of  the  Baltimore  News  built  a  handsome,  ex- 
pensive, and  modem  seven-story  building  at  the  southeast  comer 
of  Fayette  and  Calvert  streets  in  Baltimore  city.  At  the  end  of 
five  years  the  building  was  virtually  as  good  as  new  and  would 
probably  have  lasted  for  fifty  years  longer.  Upon  inspection  it 
would  no  doubt  have  appeared  that  an  expenditure  of  10  per 
cent  of  its  original  cost  would  have  mad^  it  absolutely  as  good 
as  new.  And  yet  at  the  end  of  about  five  years,  the  owners  of 
this  building  found  that  they  needed  more  extensive  quarters. 
Meanwhile  land  at  this  point  had  advanced  greatly  in  price.  A 
seven-story  building  was  out  of  place  on  such  a  site.  Thereupon 
the  former  structure — still  good  for  fifty  years  or  more,  but  now 
both  inadequate  and  in  a  sense  obsolete — was  torn  down  at  prac- 
tically a  total  loss,  and  an  eighteen-story  modem  office  building 
erected  in  its  place. 

This  was  but  a  single  case.  In  itself  it  proves  nothing.  But 
what  happened  once  in  the  case  of  this  single  building  happens 
almost  daily  in  the  case  of  the  plant  of  a  great  telephone  com- 
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pany.  Almost  every  day  a  pole  is  taken  down  which  has  not 
worn  out  from  natural  decay.  But  its  usefulness  in  that  particu- 
lar place  is  gone,  and  it  must  be  supplanted  by  a  heavier  or 
sounder  pole.  So  often  in  fact  have  such  things  occurred  in 
the  case  of  this  and  other  similar  companies,  that  engineers  have 
been  able  to  compute  with  reasonable  accuracy  the  extent  to 
which  this  species  of  replacement  will  take  place  from  year  to 
year.  Life-tables  have  been  prepared  showing  the  expected  life 
of  every  article  in  the  plant  of  a  telephone  company,  and  the 
experience  of  tilie  past  has  shown  these  tables  to  be  reasonably 
accurate.  As  experience  shows  otherwise,  they  are  modified. 
Such  tables  perform  the  same  relative  function  in  the  case  of  a 
telephone  company  as  mortuary  tables  perform  in  the  case  of  a 
life  insurance  company.  They  are  the  last  expression  of  trained 
scientific  thought  on  the  subject  based  upon  the  experience  of 
the  past  They  are  the  best  evidence  which  science  can  afford  as 
to  what  the  future  holds  in  store  for  the  property  of  a  telephcme 
company. 

As  such  they  are  used  in  determining  what  sum  of  money 
must  be  collected  from  the  public  each  year  over  and  above  cur- 
rent operating  expenses  to  meet  this  ever-recurring  cost  of  prop- 
erty going  out  of  service  either  through  physical  decay,  inade- 
quacy, obsolescence,  or  other  causes.  And  as  such  they  are 
brought  to  this  Commission  and  urged  upon  it  as  a  proper  factor 
to  be  considered  in  determining  what  are  in  fact  the  net  profits 
of  the  stockholders  in  the  operation  of  their  property. 

For  these  reasons  we  feel  that  we  would  in  no  sense  be  justi- 
fied in  ignoring  these  scientific  data  as  to  the  probable  future  life 
of  this  property,  and  saying  that  in  determining  its  present  value 
we  will  confine  ourselves  solely  to  the  evidence  of  physical  decay 
we  find  therein,  and  disregard  entirely  the  company's  own  <jon- 
tention  that  such  property  contains  inherently  an  equally  large 
degree  of  latont  deterioration  which,  although  not  visible  to-day, 
will,  as  a  scientific  certainty,  manifest  itself  to-morrow. 

From  the  conclusions  we  have  reached  it  would  seem  that  we 
would  naturally  adopt  Mr.  Anderson's  estimate  of  the  existing 
depreciation,  22.97  per  cent  of  the  reproduction  cost  new.  This, 
however,  we  cannot  do.  Mr.  Anderson  did  the  best  he  possibly 
could  with  the  data  in  hand  as  to  the  average  age  of  the  company's 
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investment,  but  we  are  by  no  means  satisfied  that  his  final  con- 
clusions in  this  respect  are  correct,  although  in  the  light  of  other 
facts  before  us  we  believe  them  to  be  approximately  so  in  the  final 
result 

On  page  4  of  exhibit  No.  89,  Mr.  Anderson  equates  the  aver- 
age estimated  life  of  the  company's  entire  plant  and  property  to 
19.08  years,  by  which  he  means  that  the  entire  value  of  the 
property  at  any  time  would  be  turned  over  in  dollars  once  in 
19.08  years,  not  that  19.08  years  is  the  outside  or  even  average 
life  of  each  particular  piece  of  property  in  the  plant. 

Mr.  Whittemore,  in  his  exhibit  No.  107,  states  that  the  com- 
pany should  have  approximately  6.25  per  cent  of  its  plant  in- 
vestment annually  in  order  to  be  at  all  times  in  a  position  to 
make  plant  replacements.  This  estimate  would  indicate  an 
average  plant  life  of  sixteen  years. 

The  Wisconsin  Eailroad  Commission,  which  has  given  this 
question  close  and  careful  study  for  many  years,  estimates  that 
the  annual  average  rate  of  depreciation  in  the  case  of  a  telephone 
property  is  8  per  cent,  indicating  an  average  life  of  twelve  and 
one  half  years. 

The  respondent  company's  tables  for  estimating  the  annual 
expense  of  depreciation  follow  closely  the  Wisconsin  figures,  and 
indicate  an  approximate  plant  life  of  about  twelve  and  one  half 
years. 

In  view  of  these  facts  this  Commission  feels  that  it  would  be 
reasonable  and  fair  to  all  alike  to  assume  for  the  purposes  of 
this  case  that  the  average  life  of  the  company's  plant  now  under 
investigation  is  sixteen  years. 

This  point  established,  the  question  remains,  what  is  the 
average  age  in  service  of  the  plant  as  we  have  it  to-day! 

Mr.  Anderson,  in  exhibit  No.  89,  estimates  this  average  age 
of  the  entire  plant  at  4.36  years.  The  company's  witnesses 
disclaimed  all  ability  to  give  this  Commission  any  idea  of  the 
average  age  in  service  of  the  plant. 

Mr.   Paine,   a  witness  for  the  company,  testified  that  the 

average  age  of  the  dollar  invested  in  other  similar  telephone 

plants  of  the  same  group  was  five  years,  but  that  this  did  not 

necessarily  mean  that  the  average  age  of  the  plant  itself  was  five 

years. 
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Reference  to  chart  XI.  on  page  68  of  the  ^TTotes  on  Deprecia- 
tion" filed  by  the  Commission's  assistant  general  counsel  would 
seem  to  indicate  an  average  age  of  the  plant  of  between  three 
and  five  years,  certainly  not  less  than  three  nor  more  than  five. 

We  are  aware  of  the  fact  that  this  property  has  always  been 
kept  up  to  a  high  level  of  eflBciency,  and  feel  that  this  fact 
should  be  given  due  consideration  in  any  estimate  of  aggregate 
existing  depreciation. 

From  these  figures  it  would  appear  that,  under  the  theory 
which  we  have  decided  to  be  correct,  the  property  in  its  entirety 
should  properly  be  regarded  as  having  depreciated  for  rate- 
making  purposes  somewhere  from  18.7  per  cent,  if  we  assume 
an  average  age  of  three  years,  to  81.9  per  cent  if  we  assume  an 
average  age  of  five  years,  and  an  estimated  life  of  sixteen  years. 
We  are  of  the  opinion,  under  all  the  circumstances,  that  the 
average  age  of  this  property  is  slightly  over  three  years,  and  it 
would  therefore  follow  with  an  assumed  estimated  life  of  six- 
teen years,  that  it  had  depreciated  for  rate-making  purposes  20 
per  cent  of  its  cost  new. 

The  reproduction  cost  new  value  of  the  plant  investment  as  of 
June  80,  1914,  after  the  addition  of  construction  overheads, 
was  found  to  be  $13,062,197.  We  hold  that  the  present  depre- 
ciated value  of  the  company's  property  upon  the  basis  of  repro- 
duction cost  new  is  80  per  cent  of  this  amount,  or  $10,449,768. 

[15]  The  company  will  be  held  entitled  to  earn  upon  this 
amount,  plus  such  additions  as  we  may  make  thereto  for  non- 
physical  values  and  working  capital.  From  this  total  will  be 
deducted  $100,000  erroneously  included  in  the  above  figures  on 
aooount  of  paving  not  actually  done  by  the  company. 

[16]  Meanwhile  the  company  will  further  be  held  Entitled 
to  set  aside  out  of  earnings  from  year  to  year  a  sum  to  be  added 
to  its  present  depreciation  reserves  until  such  time  as  said 
reserves  amount  normally  to  a  maximum  average  of  20  per  cent 
of  the  plant  investment. 

Ordinarily  the  company  would  not  be  permitted  to  earn  upon 
the  additional  reserves  so  created.  But  inasmuch  as  we  have 
already  deducted  this  amount  from  the  reproduction  cost  new 
of  the  property  now  in  existence,  as  these  additions  are  made  to 
the  reserves  and  new  property  purchased  with  the  same,  such 
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new  property  should  be  added  to  the  capital  aocoiinta,  and  the 
company  be  held  at  all  times  hereafter  entitled  to  earn  upon  80 
per  cent  of  the  reproduction  cost  new  of  its  physical  property  as 
it  may  exist  from  time  to  time,  so  long  as  such  reserves  are  kept 
up  normally  to  a  maximum  average  of  approximately  20  per 
cent 

The  idea  of  this  ruling  is  that  in^much  as  the  company  has 
failed  to  set  up  in  the  past  reserves  sufficient  to  cover  the  depre- 
ciation which  its  property  has  undergone  in  the  public  service, 
it  shall  not  for  the  present  be  permitted  to  earn  upon  anything 
more  than  the  depreciated  value  of  such  property ;  but  inasmuch 
further,  as  it  does  not  clearly  appear  that  the  public  has  ever 
repaid  the  company  for  th^  full  depreciation  which  we  find  to 
exist,  the  public  should  continue  to  do  as  it  has  been  doing  since 
the  depreciation  reserves  were  set  up  by  the  company  in  1907, 
and  gradually  wipe  out  this  obligation.  When  this  has  been 
done  and  the  depreciation  reserves  have  reached  a  normal 
average  level  of  20  per  cent  of  the  plant  investment,  the  public 
should  be  required  to  keep  them  up  to  approximately  that 
average  leveL 

Under  the  aforegoing  conclusioxLS  we  find  that  the  depreciated 
value  of  the  physical  plant  of  the  respondent  company  as  of 
June  30,  1914,  upon  the  reproducticm  cost  new  basis  is  as  fol- 
lows: 


Balto.  City 

Md.  Elsewhere 

Total 

Cost  new 

$8,769,030 
1,858,806 

$6,293,167 
1,258,633 

$I3,0<)2,197 

DeDreciation • . . 

2,612,439 

95,415,224 

$5,<kS4,534 

$10,449,758 

[17]  "We  do  not  feel,  however,   that  we  can  dismiss  this 

branch  of  the  subject  without  adverting  to  the  contention  of 

counsel  and  witnesses  for  the  respondent  company  to  the  effect 

that  the  existing  depreciation  reserves  of  the  company  have  been 

set  up  at  the  expense  of  foregoing  dividends,  and  to  the  same 

■  effect,  that  whatever  depreciation  is  now  found  to  exist  in  this 
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property  has  been  mote  than  absorbed  hj  the  deficits  from 
operations  in  past  years. 

The  question  of  deficits  from  operations  will  be  discussed  in 
due  course  in  a  ^subsequent  portion  of  this  opinion. 

We  wish  at  this  time  to  state  oux  views  clearly  as  to  the  rela- 
tive obligatiooDLS  of  a  public  service  corporation  to  the  public  with 
respect  to  setting  up  proper  reserves  to  meet  the  accruing  depre- 
ciation of  its  property,  and  to  its  stockholders  with  respect  to  the 
payment  of  dividends. 

The  depreciation  of  the  property  of  a  public  utility,  as  we 
view  it,  is  as  much  an  expense  and  incident  of  operation  as  is 
the  cost  of  labor  or  of  fuelv  We  have  quoted  from  the  opiniion 
of  the  Supreme  Court  of  the  United  States  in  the  Enoxville 
Case,  to  the  effect  that  it  is  not  only  the  right  of  the  utility  tp 
exact  this  expense  from  l^e  public  as  it  aecruea,  but  that  it  is 
also  the  duty  of  the  utility  to  the  public  to  do  so;  in  order  that 
the  latter  may  at  all  times  be  assured  adequate  service.  In  the 
same  case  that  court  also  emphatically  declared  that  this  expense 
came  before  any  question  of  profit,  and  that  any  dividend  de- 
clared before  it  had  been  provided  for  was  unwarranted. 

In  the  light  of  this  opinion  deppBciation  reserves,  within  their 
proper  and  necessary  limits,  can  never  be  set  up  at  the  expense 
of  dividends,  amy  more  than  it  could  properly  be  claimed  that 
a  telephone  company  had  paid  the  salaries  of  its  operators  at  the 
expense  of  dividends.  All  operating  expenses  are  at  the  expense 
of  dividends  in  the  sense  that  operating  expenses  must  be  paid 
ahead  of  dividends.  But  it  is  a  great  mistake  to  assume  that 
stockholders  of  a  publie  service  eorporation  are  entitled  to  any 
particular  credit  for  setting-up  proper  depreciation  reserves,  or 
to  any  especial  consideration  when  they  have  neglected  to  do  ^ 
and  have  been  apparently  content  with  merely  nominal  dividends. 
Until  such  reserves  were  set  up  they  were  entitled  to  no  divi- 
dends  at  all. 

A  dividend  paid  out  of  operating  receipts  at  the  expense  of 
proper  appropriations,  to  offset  the  regularly  accruing  deteriora- 
tion of  the  property  and  provide  for  its  replacement  when  the 
time  comes  to  retire  it  finaEy  from  service,  is  as  much  a  dividend 
paid  out  of  capital  as  though  property  of  the  utility  had  actually 
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been  taken  ont  of  service  and  sold  for  the  express  purpose  of 
raising  funds  with  which  to  pay  such  dividends. 

To  the  extent  that  this  failure  to  chai^  the  public  rates  high 
enough  to  cover  both  the  expense  of  depreciation  and  a  fair 
return  upon  the  investment  was  a  necessary  incident  of  the  con- 
duct of  the  business  in  its  early  stages,  and  may  therefore  be 
r^arded  as  a  part  of  the  cost  of  establishing  the  business,  and 
proper  to  be  capitalized,  an  entirely  different  question  is  raised 
which  will  be  considered  at  the  proper  time. 

Irdangibles  and  Nonphysical  Valines. 

The  accounting  system  prescribed  by  this  Commission  for  the 
use  of  telephone  companies  recognizes  the  propriety  of  the  cap- 
italization of  intangible  or  nonphysical  property  by  providing 
specific  capital  accounts  in  which  such  items  are  to  be  carried 
on  the  books  of  the  utility. 

These  accounts  are  as  follows:  No.  201,  organization;  No. 
202,  franchises;  No.  203,  patent  right;  and  No.  204,  other  in- 
tangible capital. 

It  has  repeatedly  been  held  by  the  courts  that  when  these 
intangible  values  have  been  shown  to  exist  by  satisfactory  evi- 
dence they  are  property,  and  as  such  cannot  properly  be  ignored 
in  the  fixing  of  rates  even  though  the  utility  itself,  for  reasons 
which  may  seem  sufficient  to  it,  may  not  actually  carry  them 
upon  its  books  or  use  them  as  a  basis  for  capitalization. 

In  this  case  no  claim  is  made  on  account  of  any  patent  rights. 

Nor  is  any  claim  made  on  account  of  franchises  as  such, 
although  the  company  claims  a  valuaticm  of  $1,210,872  on  its 
easements  in  the  streets  of  Baltimore  city.  The  question  of  the 
valuation  of  such  easements  will  be  taken  up  in  due  course. 

In  addition  the  company  claims  unconditionally  a  further 
siun  of  $396,179  plus  any  depreciation  of  plant  which  might 
be  found  by  the  Commission  as  representing  the  cost  of  estab- 
lishing business,  organization,  and  development,  and  deficits 
from  operation. 

A  further  claim  of  approximately  $1,300,000  was  made  on 
account  of  the  cost  of  money  and  expense  of  promotion,  but  it 
was  stated  by  the  company's  counsel  that  this  claim  would  not  be 
pressed  if,  upon  investigation,  the  Commission  approved  the 
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existing  arrangement  undey  which  4J  per  cent  of  the  company's 
gross  earnings  are  paid  the  American  Telephone  &  Tel^raph 
Company  in  return  for  the  above  and  other  services. 

Thus  we  find  that  there  are  three  entirely  separate  and  dis- 
tinct items  of  intangible  values  claimed  by  the  company:  First, 
easements ;  second,  cost  of  money  and  of  promotion ;  and,  third, 
cost  of  establishing  business,  organization,  and  developm^it. 
These  claims  will  be  taken  up  in  the  order  stated. 

Easements. 

[18-21]  The  question  of  the  propriety  of  valuing  the  ease- 
ments of  a  utility  in  the  public  streets  is  one  which  has  received 
considerable  attention  in  this  state. 

In  all  the  other  states,  so  far  as  we  are  advised,  rights  in  the 
nature  of  easements  have  been  regarded  merdy  as  franchises, 
and  the  courts  have  almost  universally  held  that  iiiej  could  not 
be  capitalized  for  rate-making  purposes  on  two  grounds :  First, 
that  it  would  be  unjust  to  require  the  public  to  pay  a  return 
upon  property  it  had  given  the  utility  without  cost  to  use  in  the 
public  service,  and  which  derived  its  only  value  from  that  use ; 
and,  second,  that  the  value  of  the  easement  must  depend  in  its 
final  analysis  upon  its  revenue-producing  capacity,  and  inas- 
much as  the  object  of  a  rate-making  proceeding  is  to  determine 
the  amount  the  company  is  entitled  to  receive  from  the  public, 
and  reduce  that  amount  if  unreasonable,  the  amount  could  never 
be  reduced  if  the  revenue-producing  power  of  the  easement  were 
to  be  capitalized. 

But  in  Maryland,  easements  in  the  public  streets  have  been 
given  a  definite  status  as  property  by  the  decisions  of  our  court 
of  appeals.  In  the  case  of  Consolidated  Gas  Co.  v.  Baltimore, 
101  Md.  547,  1  L.R.A.(N.S.)  263,  109  Am.  St  Rep.  584,  61 
Atl.  632,  Chief  Judge  McSherry  clearly  distinguished  between 
a  franchise,  which  he  declared  to  be  a  special  privilege  conferred 
by  government  upon  individuals,  and  which  does  not  neces- 
sarily involve  an  interest  in  land,  and  an  easement,  which  he 
declared  to  be  property,  not  a  privilege,  and  to  be  essentially  an 
interest  in  land.  In  this  connection  he  said:  "The  right  to 
occupy  the  streets  with  gas  mains  is  a  franchise.     The  actual 
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occupation  of  them  in  that  way^  pursuant  to  the  franchise,  is 
the  acquisition  of  an  easement/' 

This  distinction  was  subsequently  recognized  in  the  second 
Gas  Company  Case,  106  Md.  48,  121  Am.  St  Eep.  553,  65  Atl. 
628,  and  in  the  case  of  United  R.  &  Electric  Co.  v.  Baltimore, 
111  Md.  264,  78  Atl.  633.  In  all  these  cases  the  right  of  the 
city  of  Baltimore  to  assess  easements  of  this  kind  for  taxation 
was  recognized,  and  the  revenue-producing  value  of  the  same 
considered  an  important  element  in  arriving  at  their  value. 

Finally,  in  the  second  case  of  the  Consolidated  Gas  Co.  v. 
Baltimore,  Judge  Stockbridge,  now  a  member  of  the  court  of 
appeals,  but  at  that  time  sitting  in  the  Baltimore  city  court, 
held  that  the  proper  method  of  arriving  at  the  value  of  the  gas 
company's  easements  for  taxation  was  to  value  them  on  the 
basis  of  annual  rental  <diarges  made  at  the  time  by  Baltimore 
city  to  other  utilities  for  somewhat  similar  easements.  It  seems 
that  the  gas  company  had  acquired  all  its  easements  outright^ 
and  at  the  time  of  the  inquiry  was  paying  no  rent  or  other 
annual  charge  for  the  same.  One  of  these  other  companies  was 
paying  an  annual  rental  of  4f  cents  per  lineal  foot  of  its  mains 
in  the  city  streets,  and  the  other,  which  happened  to  be  the 
respondent  company  in  this  case,  was  paying  7  cents  per  lineal 
foot  of  mains.  After  considering  the  relative  character  of  the 
three  uses,  Judge  Stockbridg^  determined  that  5f  cents  per 
lineal  foot  would  be  a  fair  basis  of  valuation  in  the  case  of  the 
gas  company.  This  annual  rental  was  thereupon  capitalized 
and  the  company  assessed  accordingly.  No  appeal  was  taken 
from  this  decision,  and  subsequent  assessments  of  the  gas  com- 
pany's easements  have  been  upon  this  basis. 

The  question  next  arose  in  the  case  of  the  valuation  of  the 
property  of  the  same  Consolidated  Gas  Company  for  rate-making 
purposes  by  this  Commission. 

It  was  strenuously  urged  in  that  proceeding  that,  for  the 
reasons  above  stated,  it  would  be  improper  to  value  these  ease- 
ments for  rate-making  purposes.  The  question  was  thereupon 
referred  by  the  Commission  to  its  general  counsel,  who  filed  a 
written  opinion  holding  that  easements  were  property  and  as 
such  should  be  valued  for  rate-making  purposes,  but  gave  no 

intimation  as  to  what  method  should  be  adopted  for  their  valu- 
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ation.  The  Commission  acquiesced  in  the  opinion  of  their  gen- 
eral counsel,  and  valued  these  easements  at  $6,000,000,  the 
assessed  value  placed  upon  them  by  the  appeal  tax  court  of 
Baltimore  city  for  purposes  of  taxation.  This  addition  brought 
the  fair  value  of  the  company^s  property,  as  determined  by  the 
Commission,  up  to  $26,417,414.  But  the  bonds  of  the  company, 
original  and  guaranteed,  amounted  to  $29,358,000,  and  in  view 
of  the  provision  of  the  Public  Service  Commission  law  of  this 
state  requiring  the  Commission  in  making  valuations,  so  far 
as  possible,  not  to  disturb  the  value  of  any  bonds  issued  prior 
to  the  enactment  of  the  law,  the  bonded  indebtedness  was  taken 
as  the  basis  upon  which  to  compute  returns. 

In  the  case  now  before  us  people's  counsel  conceded  that  the 
easements  of  the  respondent  company  were  property  and  as 
such  entitled  to  be  considered  in  arriving  at  the  final  valuation 
of  the  property  for  rate-making  purposes.  But  he  contended 
that  the  easements  of  the  company  in  this  particular  case  were 
subject  to  an  annual  rental  charge  which  absorbed  their  full 
capitalized  value,  and  that  such  easements  not  being  shown  to 
be  worth  anything  more  than  the  rent  paid  for  them,  the  com- 
pany had  no  such  equity  in  them  as  Was  shown  to  exist  in  the 
case  of  the  gas  company^s  easements,  and  consequently  they  had 
no  demonstrable  value  aside  from  their  productive  value.  Upon 
this  latter  point  he  contended  that  their  productive  value  could 
not  be  segregated  from  the  productive  value  of  the  remainder  of 
the  company's  property,  and  that  consequently  the  only  con- 
sideration which  could  properly  be  given  them  in  this  proceeding 
would  be  that  to  which  the  earning  value  of  the  property  would 
be  entitled  in  arriving  at  its  fair  value  in  its  entirety. 

Counsel  for  the  Protective  Telephone  Association  likewise 
contended  that  no  value  had  been  shown  for  the  particular  ease- 
ments here  in  question,  and  that  the  Commission  would  not  be 
justified  in  resorting  to  mere  conjecture  in  order  to  give  them  a 
substantial  value. 

The  valuation  of  the  easements  contended  for  by  the  company 

was  presented  by  Mr.  Prank  J.  Caughy,  a  real  estate  expert  of 

Baltimore  city  who  had  participated  in  the  valuation  of  the 

easements  of  the  Consolidated  Gas  Company  for  taxation. 
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Mr.  Caughy  divided  the  easements  of  the  company  into  two 
classes, — conduit  and  pole  lines. 

It  beems  that  by  ordinance  No.  41,  approved  May  9,  1889,  the 
respondent  company  was  granted  the  right  to  make  use  of  the 
streets  of  Baltimore  city  for  the  laying  of  its  conduits  upon  sign- 
ing an  agreement  to  pay  annually  the  sum  of  30  cents  for  each 
lineal  yard  for  the  first  4  miles  of  conduit,  and  20  cents  per 
lineal  yard  for  each  succeeding  mile  or  fraction  of  a  mile,  pro- 
vided not  less  than  $3,000  should  he  paid  in  any  one  year.  The 
ordinance  also  provided  that  the  company  should  provide  duct 
space  in  its  conduits  for  the  city  fire  alarm  and  police  systems 
without  charge,  and  also  remove  its  poles  from  the  streets  as 
the  conduits  were  laid.  This  ordinance  was  subsequently  rati- 
fied by  an  act  of  the  legislature  passed  in  1892  and  was  con- 
strued by  the  court  of  appeals  of  Maryland  to  be  a  valid  contract 
not  subject  to  repeal  or  modification  by  the  city. 

Under  this  contract  the  respondent  company  laid  202,865^ 
lineal  yards  of  conduit. 

Mr.  Caughy's  theory  was  that  the  price  fixed  by  the  city  for 
this  privilege,  at  the  date  of  the  passage  of  the  ordinance  in 
1889,  was  considered  by  the  city  a  fair  and  reasonable  charge- 
for  the  use  of  the  land  under  the  surface  of  the  streets  at  that 
time,  and  that  consequently,  as  there  has  since  been  an  enhance- 
ment in  general  land  values  throughout  the  city,  the  respondent 
company  is  entitled  to  have  its  easements  r^arded  as  having 
similarly  enhanced  in  value.  Applying  this  theory,  he  estimated 
the  value  of  all  the  land  in  Baltimore  city  in  1889  to  have  been 
$91,661,875.20,  and  that  in  1913  the  value  of  the  same  area 
was  $163,398,259,  or  an  increase  in  land  values  of  81  per  cent 
Taking  the  rental  of  all  the  conduits  at  a  flat  20  cents,  it  followed 
that  under  his  theory,  the  present  value  of  the  right  was  36.2 
cents  a  yard  or  an  increase  of  16.2  cents  a  yard  over  the  actual 
rental  paid.  Applying  this  figure  to  the  202,865  yards  now  in 
use,  he  found  an  equity  worth  annually  $32,864.  This  sum  he 
capitalized  at  4.36  per  cent,  the  average  price  paid  by  the  city 
for  money,  and  got  an  easement  value  of  $753,764. 

In  the  case  of  the  pole  lines,  Mr.  Caughy  adopted  a  different 
theory.  At  the  present  time  all  telephone  lines  above  the  sui^ 
face  in  Baltimore  city  are  assessed  for  taxation  at  7  cents  per 
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lineal  foot.  Under  an  ordinanoe  passed  in  1893  an  annual  tax 
of  $2  per  pole  was  imposed  on  all  telegraph  and  telephone  com- 
panies operating  in  Baltimore  city.  Allowing  120  feet  between 
poles,  this  would  reduce  to  1«66  cents  per  lineal  foot  Mr. 
Caughy  r^ards  this  1.66  cents  annual  tax  as  a  lien  upon  the 
property,  deducts  it  from  the  assessed  value  of  7  cents,  and  gets 
what  he  terms  an  equity  of  6.33  cents  per  lineal  foot,  or  an 
income  of  $19,929.93  on  the  373,920  feet  of  line.  This  sum 
capitalized  at  4.36  per  cent  gives  an  easement  value  of  $457,108 
in  the  case  of  the  pole  lines. 

The  total  of  the  two  is  $1,210,872,  which  he  claims  to  be  the 
fair  value  of  the  company's  easements  of  all  kinds  in  the  streets 
of  Baltimore  city. 

It  is  obvious  that  this  Commission  could  not  adopt  either  of 
Mr.  Caughy's  theories  for  the  valuation  of  these  particular 
easements. 

It  will  be  noted  that  in  the  case  of  the  pole-line  easements 
Mr.  Caughy  takes  the  assessment  of  the  appeal  tax  court  of 
Baltimore  city  as  the  basis  of  his  valuation,  reducing  it  by  the 
amount  of  the  pole  tax  which  the  company  is  required  to  pay, 
and  referring  to  this  tax  as  a  lien  upon  the  property.  Reference 
to  page  82  of  the  brief  filed  by  counsel  for  the  respondent  com- 
pany Aows  that  this  assessment  of  7  cents  per  foot  of  pole-line 
easement  was  agreed  upon  by  coimsel  for  the  city  and  the  com- 
pany in  1909,  by  way  of  a  compromise  of  pending  litigation 
upon  the  subject,  and  with  the  express  understanding  that  the 
conduit  easements  would  not  be  taxed  independently  of  the  20 
cents  per  yard  charge  above  referred  to.  The  evidence  also 
shows  that  in  a  large  part  of  the  cily  not  covered  by  the  con- 
duits of  the  company  the  city  has  conduits  of  its  own  with  duct 
space  for  rent,  and  in  these  sections  it  is  not  permissible  to  erect 
any  new  poles,  so  that  as  the  existing  pole  lines  decay  the  wires 
are  required  to  be  put  underground.  In  view  of  these  facts,  it 
is  reasonable  to  presume  that  the  above  compromise  as  to  the 
tax  on  the  pole-line  easements  was  arrived  at  very  largely  upon 
the  assumption  that  the  existing  pole  lines  would  gradually  be 
abandoned  and  the  wires  placed  underground.  Under  such  cir- 
cumstances it  would  certainly  not  seem  just  to  capitalize  the 
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annual  tax  now  paid  upon  such  easements  upon  &e  assumption 
that  they  would  be  perpetual 

In  addition  the  evidence  shows  that  if  the  respondent  or  any 
other  telephone  company  desired  to  get  a  permit  to  plant  poles 
in  any  of  the  sections  \^here  pole  lines  are  permitted,  it  could 
get  the  same  by  paying  for  the  privilege  at  the  rate  of  $2  per 
pole,  the  price  paid  by  the  respondent  company  for  the  privilege 
it  now  enjoys. 

That  the  assessed  value  of  property  for  taxation  cannot  be 
taken  to  govern  its  valuation  for  rate-making  purposes  has  been 
recognized  by  the  Supreme  Court  of  the  United  States  in  the  * 
case  of  Willcox  v.  Consolidated  Gas  Co.  212  XJ.  S.  19,  63  L.  ed. 
382,  48  L.E.A.(KS.)  1134,  29  Sup.  Ct.  Rep.  192,  15  Ann. 
Cas.  1034. 

If  it  were  shown  that  these  easements  partook  of  any  partic- 
ular characteristics  distinguishing  them  from  other  easements 
of  like  character,  which  could  be  obtained  by  any  telephone  or 
telegraph  company  upon  paying  the  pole  tax  of  $2  per  year, 
such  for  instance  as  was  shown  in  the  Gas  Company  Case  where 
the  company  owned  outright  easements  similar  to  those  owned 
by  others  upon  which  an  annual  r^tal  had  to  be  paid,  or  if  it 
were  shown  that  the  particular  easements  here  involved  had  a 
market  or  other  definite  value  as  such,  we  should  feel  it  incum- 
bent to  place  a  specific,  definite  monetary  value  upon  them,  in- 
dependently of  the  important  part  they  undoubtedly  play  in 
making  up  the  productive  value  of  the  property  in  its  entirety. 
But  no  such  independent  value  has  been  shown,  and,  in  our 
opinion,  none  exists. 

Unquestionably  their  productive  value  is  to  be  oonsidered 
and  given  due  weight,  but  the  productive  value  of  each  of  the 
several  integral  parts  of  a  complete  telephone  plant  cannot  in 
the  aggregate  equal  a  sum  greater  than  the  productive  value  of 
the  whole,  and,  therefore,  in  view  of  the  nature  of  the  inquiry 
in  which  we  are  engaged,  it  would  seem  both  unnecessaiy  and 
illogical  to  attempt  to  make  a  separate  valuation  of  these  par- 
ticular easements  at  this  time  on  the  basis  of  their  productive 
value  alone.  The  taxing  auAorities  might  well  find  it  neces- 
sary and  advisable  to  make  some  such  inquiry,  as  they  would  be 

engaged  in  valuing  only  this  one  particular  kind  of  property  in 
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one  particular  subdivision  of  the  state^  but  we  are  engaged  in  a 
task  of  an  entirely  different  character.  Our  problatn  is  to  value 
the  whole  property  of  the  company  in  the  entire  state  of  Mary- 
land,  and  as  we  have  seen  in  our  discussion  of  the  general  prin- 
ciples governing  the  valuation  of  property  for  rate-making  pur- 
poses, the  productive  value  of  such  property,  or  its  earning 
capacity,  as  we  may  choose  to  term  it,  is  but  one  of  the  many 
elements  or  evidences  of  value  which  must  be  given  due  con- 
sideration in  reaching  our  final  conclusions  as  to  the  fair  value 
of  this  company's  property  in  its  entirety. 

Mr.  Gaughy's  theory  as  to  the  valuation  of  the  conduit  ease- 
ments is  obviously  erroneous  in  several  particulars. 

In  the  first  place  he  confuses  the  franchise  with  the  easement, 
despite  Chief  Judge  McSherry's  clear  distinction  between  the 
two.  The  ordinance  of  1889  was  a  franchise.  It  empowered  the 
xespondent  company  to  use  the  streets  for  its  ccmduits  upon 
certain  terms.  But  the  easement  did  not  come  into  existence 
until  tlioso  terms  were  availed  of  and  the  conduits  actually  laid 
in  the  city  streets.  Mr.  Caughy  now  finds,  under  his  theory  of 
enlianced  land  values,  that  this  privilege  is  worth  36.2  cents 
per  yard,  whereas  the  company  gets  it  under  the  ordinance  at  20 
cents.  But  clearly,  if  that  be  true,  the  company's  bargain,  and 
consequent  equity,  is  in  the  franchise,  and  not  in  the  easement 

It  has  not  been  sought  to  have  this  franchise  valued  in  this 
proceeding,  probably  because  of  §  34  of  our  Public  Service 
Commission  law,  which  prohibits  the  capitalization  of  fran- 
chises beyond  the  amount  actually  paid  the  state  or  city  there- 
for. But  even  were  this  attempted,  it  is  questionable  whether 
Mr.  Caughy's  theory  would  hold.  For  his  assumption  was  that 
when  Ihis  ordinance  was  passed  in  1889  it  was  based  upon  the 
then  existing  values  of  land  in  the  city.  To  us  it  would  seem 
far  more  reasonable  to  assume  that  when  the  city  made  this 
agreement  for  the  future  occupation  of  its  streets  by  the  re- 
spondent cc«npany  at  the  rate  of  20  cents  per  yard  of  conduit  to 
be  laid  and  paid  for  in  the  future,  it  had  in  mind  what  that 
right  would  be  worth  in  the  future  as  well  as  what  it  was  worth 
at  the  date  of  the  agreement 

And  again,  Mr.  Caughy's  theory  that  the  value  of  an  ease- 
ment depends  upon  the  value  of  lands  generally  in  the  city  is 
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in  itself  open  to  several  objections.  In  tiie  second  Gas  Company 
Case  Mr.  Caughy  attempted  to  establish  the  value  of  his  client's 
easements  by  reference  to  the  value  of  contiguous  lands,  but  the 
court  of  appeals  held  that  the  property  being  devoted  to  a  special 
and  particular  use,  the  general  market  value  of  other  property 
was  not  a  criterion  for  establishing  the  value  of  the  easement 
Moreover,  however  dependent  upon  the  value  of  the  land  the 
cost  of  the  original  acquisition  of  an  easement  might  be,  it 
could  hardly  be  contended  that  its  subsequent  value  fluctuated 
with  the  value  of  the  servient  estate.  For  the  value  of  an  ease* 
ment  depends  upon  the  use  which  is  made  of  it  An  easement  of 
way  over  a  diamond  mine  is  worA  no  more  than  an  easement  of 
way  over  a  barren  waste,  other  things  being  equal. 

It  was  contended  during  the  argument  that  the  decision  in 
the  Minnesota  Eate  Cases  was  authority  for  the  proposition 
that  the  value  of  an  easement  enhanced  with  the  market  values 
of  adjacent  lands.  That  case  involved  the  valuation  of  railroad 
rights  of  way,  ri^ts  just  a  little  more  exclusive  than  any  other 
property  rights  known  to  Uie  law.  The  easement  we  are  now 
discussing  does  not  involve  an  exclusive  right  of  way  over  the 
property  of  another,  and  is  in  no  sense  comparable  to  a  railroad 
right  of  way.  The  conduit  easement  is  a  subsurface  easement 
in  a  strip  of  land  in  and  over  which  the  public  has  an  easement 
for  all  the  uses  of  a  city  street.  It  does  not  interfere,  except 
under  special  circumstances  of  conduit  installation  and  repair, 
with  the  right  of  public  travel  over  the  street,  and  is  exclusive 
only  in  the  sense  that  it  precludes  the  city  granting  other  rights 
in  the  same  space  to  anyone  else.  In  this  sense  it  is  analogous 
to  the  case  of  one  railroad  company  crossing  the  right  of  way  of 
another,  a  telephone  or  telegraph  company  acquiring  a  right  of 
way,  a  bridge  over  a  public  highway,  and  the  like.  Counsel  for 
the  people,  in  the  argument  of  this  case,  cited  a  long  line  of 
authorities  to  the  effect  that  in  all  these  cases  the  value  of  the 
second  easement  was  to  be  measured  by  the  extent  to  which  its 
exercise  might  interfere  with  the  original  easement  He  also 
cited  a  number  of  other  cases  involving  the  destruction  or  tak- 
ing of  rights  of  way  or  easements,  in  all  of  which  the  measure  of 
value  was  held  to  be  the  damage  to  the  productive  use  or  value 

of  the  right  taken,  injured,  or  destroyed.  In  none  of  these  cases 
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was  the  market  value  of  the  subjacent  or  adjacent  land  con- 
sidered as  the  measure  of  value  of  the  easement  or  right  in 
question. 

Applying  these  principle  to  the  case  of  an  easement  for  tele- 
phone <5onduit8  in  a  city  street,  we  find  first  that  this  easement 
is  not  a  general  one,  but  is  a  qualified  one  in  that  it  is  limited 
to  a  particular  use.  Its  value  to  the  owner  lies  solely  in  its 
productive  or  usable  value.  That  value,  it  is  true,  might  in 
some  cases  be  measured  by  the  cost  of  acquiring  a  similar  ease- 
ment to  take  its  place,  or  in  some  other  case  by  the  loss  and  dam- 
age sustained  by  the  owner  being  deprived  of  its  use.  But 
where  the  question  is  not  one  of  depriving  the  owner  of  the  use 
of  the  easement,  but  the  whole  inquiry  is  based  upon  the  assump- 
tion that  it  will  continue  to  be  used  indefinitely  just  as  it  is  now 
used,  it  would  seem  illogical  in  the  extreme  in  determining  that 
value  to  resort  to  hypotheses  which  we  know  do  not  exist.  Con- 
sequently we  are  driven  to  the  conclusion  that  in  a  rate-making 
case,  at  least,  the  measure  of  the  value  of  the  easement  is  to  be 
found  in  its  worth  to  the  company,  its  productive  value,  or  earn- 
ing capacity,  however  we  may  express  the  idea  of  worth. 

In  this  instance,  just  as  in  the  case  of  the  pole-line  easements, 
if  there  were  any  evidence  of  any  independent  value  separate 
and  distinct  from  their  productive  value,  we  would  gladly  con- 
sider it,  as  we  realize  that  the  mere  dilBSculty  of  finding  a 
measure  for  the  valuation  of  properly  is  no  sufficient  reason  for 
declaring  it  valueless,  if  in  fact  it  has  value.  But,  on  the  other 
hand,  the  failure  to  find  a  measure  for  their  valuation  would  not 
justify  us  in  giving  them  a  value  which  in  our  judgment  would 
be  wholly  conjectural  and  speculative,  and  unwarranted  by  the 
facts  before  us. 

In  this  case  we  are  precluded  from  following  the  course  laid 
down  by  Judge  Stockbridge  in  the  Gas  Company  Case  above 
referred  to,  for  the  reason  that  in  the  Gas  Company  Case  the 
company  had  valuable  easements  in  the  city  streets  subject  to  no 
rental  whatsoever,  but  similar  to  other  easements  for  which 
annual  rentals  were  charged.  Obviously  in  that  case,  the  charge 
made  for  other  similar  easements  could  be  used  as  a  guide  for 
the  valuation  of  those  for  which  no  charge  was  made. 

But  in  this  case,  as  we  have  seen,  an  annual  charge  is  made 
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for  the  use  of  these  easements,  and  there  is  no  evidence  to  show 
that  the  city  is  to-day  charging  anyone  else  any  more  for  similar 
easements  than  is  charged  the  respondent  company  under  the 
ordinance  of  1889.  Hence  it  would  seem  that  the  respondent 
company  is  paying  for  its  easements  all  they  are  reasonably 
worth,  and  the  annual  rental  absorbs  the  capitalization  of  the 
rent  In  this  respect  the  situation  is  exactly  analogous  to  that 
of  a  tenant  who  is  paying  a  full  measure  of  rent  for  property 
and  consequently  can  find  no  one  who  will  purchase  his  lease. 

Promoters'  Remuneration  <md  Cost  of  Money. 

[22,  23]  Our  diflSculty  in  considering  these  items  on  the 
basis  of  actual  cost  to  the  company  lies  in  the  fact  that  whatever 
moneys  were  ever  paid  out  for  promotion  and  securing  funds 
have  long  since  been  absorbed  in  one  way  or  another,  through 
the  company's  operating  or  other  accounts,  and  have  thus  either 
been  paid  by  the  public  or  by  the  stockholders  at  the  expense  of 
dividends.  Certain  it  is  that  no  such  capital  accounts  have 
been  kept  on  the  books  of  the  company,  and  that  if  we  were  now 
to  attempt  to  set  them  up  it  would  have  to  be  done  altogether 
upon  the  basis  of  conjecture. 

It  is  for  this  reason  no  doubt  that  the  claim  has  been  ad- 
vanced by  the  company  solely  upon  the  theory  that  such  allow- 
ances are  proper  in  any  estimate  of  the  cost  of  reproducing  the 
property  of  the  company  as  it  now  exists. 

Upon  such  theory,  many  cconmissions  and  courts  have  held 
such  allowances  to  be  entirely  proper,  since  they  realize  that  it 
is  the  experience  of  practically  all  business  enterprises  on  a 
large  scale  that  the  cost  of  promotion  is  a  very  real  and  sub- 
stantial item  of  expense,  and  that  no  enterprise,  certainly  no 
newly  established  one,  can  obtain  money  for  its  necessary  pur- 
poses without  substantial  cost  either  by  way  of  brokers'  com- 
missions and  fees,  or  a  d'*Bcount  where  the  money  is  raised  by 
the  sale  of  stocks  and  bonds.  More  frequently  it  is  found  that 
both  of  these  items  of  expense  are  encountered,  not  only  in  the 
case  of  new  companies,  but  of  old  ones  as  well. 

The  evidence  before  CJ-  in  this  case  upon  these  two  points 
is  conclusively  in  favor  -^  such  allowances  where  a  valuation 
is  made  upon  the  basis  of  reproduction  cost  in  the  case  of  an 

P.U.R,1916C. 


Digitized  by 


Google 


RE  CHESAPEAKE  &  P.  TELEPH.  GO.  989 

ordinary  company,  or  where  snch  reproduction  cost  must  be  con- 
sidered in  arriving  at  a  final  conclusion  as  to  fair  value. 

The  company  claims  5  per  cent  upon  the  reproduction  cost 
new  value  of  its  property  as  the  cost  of  promotion,  and  a  second 

5  per  cent  as  the  cost  of  securing  the  money  used  in  its  construc- 
tion work. 

Were  these  allowances  to  be  made  in  this  case,  it  is  seen  that 
they  would  amount  to  approximately  $1,300,000.  The  interest 
on  this  sum  would  be  $78,000  per  year  on  the  basis  of  6  per 
cent,  $91,000  on  the  basis  of  7  per  cent,  and  $104,000  on  the 
basis  of  8  per  cent 

In  this  case  there  are  peculiar  reasons  not  applicable  to  ordi- 
nary companies  why  these  claims  should  not  be  allowed. 

The  testimony  of  Mr.  Frank  H.  Bethell,  president  of  the 
respondent  company,  beginning  at  page  8042  of  the  record, 
shows  that  the  Chesapeake  &  Potomac  Telephone  Company  of 
Baltimore  City,  the  respondent  herein,  is  a  part  of  what  is 
known  as  the  Bell  Telephone  System,  the  operations  of  whidi 
extend  throughout  the  United  States  and  cover  as  well  a  part 
of  Canada.  The  United  States  is  divided  into  eight  groups 
of  these  associated  companies, — ^the  New  England  group;  the 
Eastern  group  (including  the  respondent  company  and  also 
the  Bell  Telephone  Company  of  Pennsylvania,  the  Central  Dis- 
trict Telephone  Company,  the  Delaware  &  Atlantic  Telegraph 

6  Telephone  Company,  and  others)  ;  the  Central  group,  covering 
Chicago  and  the  Middle  West;  the  Southwestern  group,  coverr 
ing  Missouri,  Arkansas,  Oklahoma,  and  Texas;  the  Mountain 
group,  with  headquarters  at  Denvw;  the  Pacific  group,  coverii% 
California  and  the  other  states  on  th^  Pacific  coast;  the  North- 
western group,  with  headquarters  at  Omaha;  and  the  Southern 
group,  covering  the  southern  states  east  of  the  Mississippi  river. 

The  parent  company  of  these  several  groups  as  well  as  of  the 

Canadian  companies  is  the  American  Telephone  &  Telegraph 

Company,  which  holds  the  bulk  of  the  stock  of  the  associated 

companies,  in  some  instances  all  of  it, — and,  while  it  operates 

no  local  exchanges  itself,  operates  toll  lines  covering  the  entire 

country  and  connecting  with  the  exchanges  of  all  the  associated 

companies. 

In  addition  to  operating  these  toll  lines  and  holding  the 
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stock  of  the  smaller  associated  companies,  the  American  Tde- 
phone  &  Telegraph  Company  owns  the  Western  Electric  Com- 
pany, which  is  a  large  corporation  engaged  in  the  manufactnre 
and  sale  of  telephone  supplies  and  equipment  of  all  kinds,  with 
warehouses  and  branch  oflBces  scattered  all  over  the  country.  It 
was  discovered  early  in  the  history  of  the  organization  of  the 
Bell  system  that  equipment  should  be  standardized,  and  there 
should  be  one  place  at  which  all  the  associated  companies  should 
be  able  to  get  at  all  times  the  precise  equipment  they  required. 
It  was  also  found  that  a  great  saving  could  be  made  in  the  abro- 
gate by  having  this  company  act  as  the  general  purchasing  agent 
of  all  the  associated  companies,  Mr.  Bethell  citing  an  instance  of 
a  saving  of  over  a  million  and  a  quarter  dollars  in  the  printing  of 
telephone  directories  by  this  method  of  collective  bargaining. 

He  further  explained  that  the  first  functicm  of  the  parent 
company  in  the  case  of  a  new  company  was  to  organize  it^ 
finance  it,  put  it  on  its  feet,  start  it  in  the  business,  protect  it 
in  its  needs,  give  it  the  benefit  of  its  credit  in  the  purchasing 
of  supplies  and  equipment,  and  even  furnish  it  the  casl)^  where 
such  was  needed  in  its  operations.  At  this  point  it  will  be  seen 
that  the  parent  company  really  bears  the  original  cost  of  organi- 
zation, promotion,  and  financing. 

At  later  stages  in  the  new  company's  existence  this  protec- 
tion is  continued,  so  that  even  after  the  company  becomes  fully 
established  and  is  making  money,  the  parent  company  furnishes 
it  funds  for  any  extensions  of  services  it  may  find  it  necessary 
to  make.  All  such  funds,  both  in  the  earlier  and  later  stages  of 
the  company's  growth,  are  furnished  it  by  the  parent  company 
at  par.  In  many  cases  only  the  notes  of  the  company  are  re- 
quired, in  which  case  they  are  taken  at  par.  An  instance  of 
this  was  given  in  connection  with  the  Baltimore  fire  of  1904, 
when  property  of  the  local  company  running  into  the  millions 
was  destroyed  almost  over  night.  Mr.  Bethell  went  to  New  York 
repeatedly  until  he  had  brought  down  nearly  $8,000,000  to  be 
used  in  rehabilitating  the  plant.  All  this  money  was  furnished 
by  the  American  Telephone  &  Telegraph  Company  in  exchange 
for  notes  drawing  interest  at  6  per  cent,  without  one  cent  of  dis- 
count and  with  no  security  whatsoever. 

In  addition  to  financing  the  associated  companies  in  this  way, 
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the  parent  company  protects  th^n  in  the  use  of  all  patents  used 
by  any  of  them,  defending  all  suits  for  infringement  at  its  own 
cost  and  expense,  as  well  as  purchasing  valuable  patents  for  the 
use  of  all  the  companies.  It  also  maintains  at  its  own  expense 
an  engineering  force  of  some  four  or  five  hundred  experts  who 
design  and  create  new  equipment,  such  as  switch  boards  and  the 
like.  The  switch  board,  for  instance,  is  designed  with  all  its 
parts,  and  the  parts  are  made,  assembled,  and  tested,  whereupon 
it  is  delivered  to  the  associated  companies  as  a  finished  product 
embodying  the  best  engineering  skill  and  experience  available 
anywhere  in  the  world.  The  parent  company  is  now  experiment- 
ing with  an  automatic  switch  board  through  which  an  incoming 
call,  when  coming  to  a  busy  operator,  will  travel  along  the  back  of 
the  switch  board  automatically  until  it  reaches  one  who  is  not  en- 
gaged, when  the  conneotion  can  be  made  and  the  call  c<»npleted. 

This  work  of  experimentation  at  the  cost  of  the  parent  com- 
pany permeates  every  line  of  the  telephone  business.  It  ex- 
tends to  conduits,  cables,  instruments,  trani»nitters,  and  receivers. 
It  goes  to  building  construction,  even  to  matters  of  saving  in- 
surance through  the  reduction  of  fire  hazards.  It  also  goes  into 
the  conmiercial  end  by  devising  methods  for  the  better  and  more 
satisfactory  ways  of  handling  business  to  the  satisfaction  of  the 
subscribers  and  at  less  cost  to  the  company. 

In  other  forms  the  activities  of  tiie  parent  company  extend 
to  matters  of  accounting  in  its  many  branches,  and  as  well  to  a 
large  and  highly  trained  legal  department,  the  services. of  which 
are  at  all  times  free  to  the  associated  companies.  In  additicm 
the  associated  companies  get  the  general  benefit  of  the  executive 
department  of  the  parent  company,  a  service  the  value  of  which 
it  would  be  diflScult  to  estimate. 

The  parent  company  owns  all  the  telephone  sets  in  use  by 
the  subscribers  of  the  associated  companies, — the  receivers, 
transmitters,  and  cord  attached  thereto, — it  having  been  real- 
ized that  uniformity  of  service  was  required  throughout  the 
entire  system,  and  that  this  could  not  always  be  obtained  if 
the  associated  companies,  were  required  to  make  extensive  changes 
in  equipment  at  their  own  expense.  These  instruments  are  all 
kept  in. repair  at  the  expense  of  the  parent  company. 

The  above  is  only  a  very  general  statement  of  the  relation? 
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between  the  American  Telephone  &  Telegraph  Company  and  its 
subsidiary  companies^  but  it  will  give  some  idea  of  the  intricacy 
of  those  relations  and  of  their  value  to  the  associated  companies, 
and  through  them  to  the  public  at  large. 

As  it  now  exists  this  arrangement  is  the  outgrowth  of  many 
years'  experience.  Originally  the  parent  company  rented  the 
telephone  instruments  at  a  fixed  rental,  but,  with  Ae  develop- 
ment of  the  service  and  multitudinous  changels  in  its  ^aracter 
due  to  the  improvement  in  facilities  and  rapid  growth  in  the 
general  use  of  the  telephone,  it  was  found  better  to  lease  the  in- 
struments as  a  part  of  the  general  service  furnished  by  the 
parent  company  to  the  subsidiary  companies. 

Consequently  in  or  about  1902  the  plan  was  inaugurated  of 
the  parent  company  charging  the  subsidiary  companies  4J  per 
cent  of  their  gross  telephone  earnings  in  return  for  the  lease 
of  such  instruments  and  rendition  of  the  manifold  services  above 
referred  to.  At  that  time  this  charge  equated  to  about  $5  per 
telephone.  At  the  present  time  it  equates  to  about  $1.62  per 
telephone.  Mr.  Bethell'  testified  that  about  80  cents  of  this 
amount  represented  the  fair  cost  of  the  telephone  instrument 
itself,  including  rental  and  repairs,  and  the  remainder  the  value 
of  the  other  services  rendered  by  the  parent  company. 

From  the  aforegoing  it  will  be  seen  that  the  entire  cost  of 
promoting  the  respondent  company  and  furnishing  it  funds  for 
its  necessary  corporate  purposes  has  been  borne  by  the  American 
Telephone  &  Telegraph  Company  under  the  above  arrangement, 
or  the  somewhat  equivalent  arrangement  which  preceded  the  one 
now  in  force. 

It  was  for  this  reason  that  coimsel  for  the  company  in  pre- 
senting its  claims  for  the  allowance  of  6  per  cent  of  reproduc- 
tion cost  new  on  account  of  promotion  and  5  per  cent  on  ac- 
count of  the  cost  of  money,  stated  that  it  was  conditional  up(ni 
the  continuance  of  such  arrangement  in  future. 

The  evidence  shows  that  the  4^  per  cMit  payment  by  this 
company  for  the  year  ending  June  80,  1914,  amounted  to  $145,- 
075,  about  one  half  of  which,  or  $72,587,  would  represent  a  fair 
rental  for  the  instruments  furnished  by  the  parent  company, 
and  a  like  sum,  the  cost  of  the  general  services  above  referred 
to. 
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As  such  general  services  embrace  the  cost  of  promotion  and 
furnishing  money  at  par,  it  will  therefore  be  seen  that  the  re 
spondent  company  got  from  the  parent  company  in  return  for 
these  annual  payments,  the  largest  of  which  was  but  $72,537, 
these  two  things  which  would  have  cost  it  $1,300,000  if  it  had 
been  obliged  to  pay  for  them  itself,  and  that  the  interest  on 
this  sum  would  hare  been  certainly  not  less  than  $78,000,  even 
upon  the  basis  of  6  per  cent. 

In  either  event,  the  public  pays  the  bill.  If  the  4^  per 
cent  arrangement  be  continued,  the  public  will  pay  ike  biH  as 
an  operating  expense  of  the  company.  If  it  be  discontinued 
and  the  $1,300,000  capitalized,  the  public  would  have  to  pay 
the  bill  in  the  shape  of  a  return  upon  the  investment.  If  that 
return  were  made  6  per  cent,  the  public  would  pay  $78,000  as 
against  the  $72,000  paid  under  the  4^  per  cent  arrangement. 
If  7  per  cent,  the  public  would  pay  $91,000  as  against  the  $72,- 
000.    And  if  8  per  cent,  the  public  would  pay  $104,000. 

But  despite  these  facts,  we  are  not  prepared  to  concede  the 
contention  of  counsel  for  the  company  so  far  as  to  enter  into 
any  express  or  implied  understanding  that,  in  consideration  of 
the  waiver  of  this  claim  of  $1,300,000,  this  Commission  vnll 
approve  the  continuance  of  the  4J  per  cent  arrangement  for 
all  time  in  the  future. 

While  this  Commission  feels  that  such  arrangement  is  un- 
questionably a  desirable  one  from  the  standpoint  of  the  public, 
and  that  the  mere  fact  that  the  parent  company  holds  all  the 
stock  of  the  local  company  would  not  justify  llie  disallowance 
of  this  $1,300,000  upon  the  reproduction  cost  theory,  we  do  not 
feel  that  it  is  necessary  or  would  be  advisable  upon  our  .part  to 
take  any  definite  stand  relative  thereto  which  might  in  any 
way  embarrass  ourselves  or  our  successors  in  office  in  exercising 
jurisdiction  over  this  company  in  future. 

We  have  seen  that  this  arrangement  has  been  in  force  since 
1902,  and  that  prior  to  that  date  another  practically  equiva- 
lent arrangement  was  in  force.  The  evidence  in  this  case  shows 
conclusively  that  the  great  bulk  in  value  of  the  company's  prop- 
erty has  been  installed  since  1902,  allowance  being  made  for 
intermediate  renewals  from  time  to  time.  Hence  it  is  clear 
that  almost,  if  not  quite,  all  the  money  used  in  the  construc- 
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tion  of  the  plant  as  we  now  find  it  has  been  furnished  by  the 
parent  company  under  this  arrangement.  The  promotion  costs 
referred  to  by  the  witnesses  do  not  refer  merely  to  the  cost  of 
promotion  incurred  way  back  in  1882,  when  the  local  company 
was  fii'st  organized.  Mr.  Paine  made  this  quite  clear.  The  pro- 
motion cost  is  a  continuing  cost,  and  continues  throughout  the 
life  of  any  business  enterprise.  Otherwise  the  5  per  cent  would 
not  have  been  claimed  on  the  $1,300,000  present  investment. 
Hence  these  promotion  costs  have  likewise  been  met  by  the  parent 
company  under  said  arrangement. 

Aside  from  any  question  of  deficits,  whidi  will  be  considered 
hereafter,  this  4^  per  cent  has  been  paid  by  tiie  public  of  the 
state  of  Maryland  as  an  operating  expense.  It  therefore  fol- 
lows that  if  there  is  any  equity  at  all  in  this  claim  of  $1,300,- 
000  now  made,  it  fairly  belongs  to  the  public  of  the  state  of 
Maryland,  and  not  to  the  stockholders  of  the  company.  If 
now  capitalized  it  would  have  to  be  capitalized  in  favor  of  the 
public  which  has  paid  it,  and  would  stand  as  a  reserve  contrib- 
uted by  the  public,  and  offsetting  any  claim  which  the  com- 
pany could  reasonably  make  to  a  return  upon  the  same. 

But  for  our  purposes  in  arriving  at  the  fair  value  of  the 
company's  property  for  rate-making  purposes,  we  think  it  best 
not  to  complicate  the  situation  by  allowing  the  claim  and  set- 
ting off  against  it  such  reserve,  since  the  net  result  would  be  nil. 

We  have  already  expressed  our  views  as  to  the  propriety  of 
the  4i  per  cent  arrangement.  Under  conditions  as  they  now 
exist,  we  believe  it  to  be  an  arrangement  of  great  value  to  the 
public  of  this  state. 

Ther^f(wre  in  estimating  the  returns  which  the  respondent 
company  may  reasonably  be  expected  to  receive  upon  the  valu- 
ation hereinafter  reached,  we  will  consider  this  4^  p^  cent 
a  proper  operating  expense. 

Meanwhile,  for  the  reasons  above  stated,  we  will  disallow 
the  claim  of  $1,300,000  as  the  cost  of  promotion  and  of  securing 
money. 

Cost  of  Establishing  the  Business — Ooing  Value — Develop- 
ment  Cost. 

These  several  terms— cost  of  establishing  the  business,  going 

P.U.R.1916C. 


Digitized  by 


Google 


RE  CHESAPEAKE  &  P.  TELEPH.  CO.  M6 

value,  and  development  cost — ^have  been  used  interchangeably 
throughout  this  investigation.  They  are  all  intended  to  ex- 
press that  added  value  which  inures  ta  a  plant  as  a  going  con- 
cern over  and  above  the  sum  of  the  value  e£  its  component  parts 
viewed  independently  of  the  whole. 

To  illustrate  by  reference  to  the  plant  and  property  here  in 
questi<HL  Assume  that  all  the  land  has  been  purchased,  the 
buildings  erected,  the  equipment  in  place,  and  the  exchange  and 
toll  lines  completed. 

It  is  obvious  that  such  a  property,  at  a  moment  of  such  a 
sale  as  we  have  imagined,  would  have  no  established  business, 
no  good  will,  and  would  in  no  sense  be  a  going  concern  or  have 
what  we  refer  to  as  "going  valua" 

To  make  it  in  truth  a  "going  concern'*  it  would  be  necessary 
to  organize  and  train  a  force  of  men  and  women  to  operate 
and  maintain  the  plant  Another  force  would  have  to  be  or- 
ganized to  go  out  and  get  patrons.  Another  force  would  have 
to  be  organized  and  maintained  to  handle  the  commercial  end 
of  the  business.  All  these  expenditures  might  properly  be  termed 
the  "cost  of  establishing  the  business.''  They  all  mean  the  ex- 
penditure of  real  money,  and  they  are  all  commonly  recognized 
as  necessary  in  building  up  any  business,  public  or  private. 
But  these  expenditures  do  not  cease  with  the  original  starting 
of  the  enterprise.  They  are  contimious  throughout  its  entire 
Ufa  As  the  business  begins  to  grow,  more  men  and  women  are 
necessary  to  operate  and  maintain  the  plant,  more  men  must  be 
employed  to  go  out  and  get  more  patrons,  more  men  must  be 
employed  to  organize  and  maintain  the  commercial  end  of  the 
business,  and  all  these  expenditures  must  go  on  at  a  constantly 
increasing  rate  until  finally  the  business  is  on  a  substantial  and 
successful  basis.  And  even  then  such  expenditures  must  be  con- 
tinued in  order  to  keep  it  on  such  basis.  This,  then,  is  what 
we  mean  by  the  terms  "cost  of  establishing  the  business"  or 
"development  cost,"  and  the  value  which  comes  into  the  plant  in 
its  entirety  by  such  expenditures  is  what  is  usually  meant  when 
we  use  the  expression  "going  value"  or  "going  concern  value." 

Counsel  for  the  people  in  this  case  conceded  that  some  sub- 
stantial allowance  on  account  of  "going  value"  must  be  made 
under  the  decisions  of  our  highest  courts,  which  are  practically 
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a  unit  to  that  efiPect.  And  in  this  connection  he  contended 
that  inasmuch  as  there  was  no  definite  evidence  before  this  Com* 
mission  as  to  what  the  cost  of  establishing  the  business  was,  an 
allowance  not  to  exceed  $500,000  should  be  made  to  cover  both 
this  item  and  any  possible  independent  value  which  might  be 
attributed  to  the  company's  easements. 

Counsel  for  the  Protective  Telephone  Association  concurred 
in  this  general  proposition,  but  confined  their  remarks  to  the 
company's  property  in  Baltimore  city,  contending  that  a  val- 
uation of  from  $350,000  to  $400,000  for  intangible  valued  of 
every  kind,  easements  included,  would  be  liberal  in  the  case  of 
Baltimore  city. 

Counsel  and  witnesses  for  the  company,  on  the  other  hand, 
contended  for  a  valution  of  the  easements  of  $1,210,872  as  here- 
inbefore shown,  and  an  independent  "going  value''  of  $1,872,193, 
this  latter  sum  being  made  up  in  part  by  estimates  of  the  actual 
cost  of  oi^anization  and  attaching  the  business,  but  in  greater 
part  by  estimates  of  deficits  from  operation  during  the  earlier 
years  of  the  company.  There  were  three  theories  advanced  for 
the  computation  of  "development  cosf  or  "going  value." 

1.  The  reproduction  cost  method,  being  a  modification  of  ^^t 
is  commonly  known  as  the  "Alvord  method." 

2.  The  historical  method,  commonly  known  as  the  "Wisconsin 
method,"  for  the  reason  that  it  was  first  applied  and  has  since 
frequently  been  followed  by  the  Railroad  Commission  of  that 
state;  and 

3.  The  percentage  method,  which  involves  fixing  going  value 
by  a  definite  percentage  of  the  structural  cost  of  the  property 
being  appraised. 

Both  the  company's  witnesses  and  the  Commission's  stiper- 
intendent  of  investigation  submitted  computations  based  upon 
the  first,  or  reproduction  cost,  method.  The  witnesses  in  both 
cases  assumed  that  the  business  could  be  established  in  a  period 
of  five  years,  and  that  during  this  period  the  company  would 
not  wait  until  its  physical  properties  were  entirely  completed, 
but  would  get  complete  sections  thereof  in  operation  as  soon 
as  practicable  in  order  to  have  a  revenue  coming  in. 

In  these  estimates  the  work  was  conceived  of  as  progressing 
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quarter  was  added  a  svan  TOpreaentiiig  the  interest  or  return 
thereon,  together  with  various  other  sums  representing  the  esti- 
mated oost  of  organization^  development,  selling  service,  oper^ 
ation,  etc.  From  ihe  total  was  deducted  the  estimated  amount 
of  revenues  received  from  operations,  this  yielding  a  deficit  in 
the  earlier  quarters,  and  such  deficit  being  added  to  the  capital 
expaiditures  during  the  ensuing  quarter;  whereupon  the  same 
process  was  gone  over  again  through  each  quarter  to  tiie  end  of 
the  term,  deficits  frcnn  operation  or  return  being  consistently 
added  to  capital  expenditures.  This  course  resulted  in  the  end 
in  having  figures  for  organization  and  develoimient,  selling  serv- 
ice and  deficits,  which  in  ihe  case  of  Mr.  Anderson  amounted  in 
the  aggregate  to  $182,846  upon  the  assumption  that  the  bcmpany 
would  have  be«a  entitled  to  a  6  per  cent  return  during  the  con- 
struction period,  and  $833,S87  upon  the  assumption  of  an  8  per 
cent  return.  Mr.  Whittemore's  estimate  was  upon  the  assump- 
tion of  an  8  per  cent  return,  and  his  corresponding  figure  for 
these  intangibles,  including  deficits  from  operation,  was  $1,872,- 
193,  the  difference  being  due  to  different  figures  used  in  estimat- 
ing the  expense  of  organization,  selling  service,  etc.,  and  to 
different  assumptions  as  to  the  progress  of  construction  during 
the  five-year  period; 

In  the  case  of  the  computations  based  on  the  ^Tiistorical"  or 
"Wisconsin  method,"  much  the  same  general  theory  was  fol- 
lowed, except  that  in  this  case  resort  was  had  to  the  books 
of  the  company  since  its  inception,  and  efforts  made  to  recast 
the  same  to  show  the  actual  net  earnings  and  losses  each  year. 
Where  a  deficit  occurred  it  was  promptly  capitalized  by  being 
placed  in  the  capital  column  for  the  ensuing  year  and  interest 
computed  on  the  same.  As  a  result,  working  upon  the  assump- 
tion that  the  company  was  entitled  to  a  return  of  6  per  ceot 
upon  its  investment  since  it  started  operations  in  1883,  Mr. 
Anderson  found  that  the  deficit  aggr^ated  $860,569. 

Working  from  the  same  books,  but  making  different  appor- 
tionments, Mr.  Whittemore  found  that  upon  a  6  per  cent  basis 
of  returns,  the  deficits  aggregated  $5,497,306.79,  and  upon  an 
8  per  cent  basis,  $15,071,834.55. 

One  very  obvious  fallacy  in  the  results  shown  by  this  method 
lay  in  the  fact  that  both  aigineers  started  with  ihe  company's 
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book  value  of  $2,710,843  on  August  1,  1883,  the  evidence  8lio«w- 
ing  that  such  book  value  was  the  mere  nominal  values  of  the 
stock  issues  of  the  two  C(nnpanies  merged  at  that  time,  and  th^-e 
being  no  evidence  adduced  to  show  that  such  book  values  fairly 
represented  the  actual  value  of  the  property  at  the  date  of  such 
merger.  As  was  pertinently  pointed  out  on  pages  34,  35  of  the 
brief  of  counsel  for  the  Protective  Telephone  Association,  an 
error  of  $100,000  in  the  original  valuation  in  1883,  when  com- 
pounded at  6  per  cent  until  1914,  would  amount  to  $608,806, 
and  if  compounded  at  8  per  cent  would  amount  to  $1,006,800. 

But  aside  from  this  objection,  which  was  applicable  more 
particularly  to  the  second  or  historical  method,  and  only  in  a 
minor  d^ree  to  the  first  or  reproduction  cost  method,  it  will 
be  seen  that  both  these  methods  are  open  to  the  objection  that 
they  are  based  upon  the  double  assumption  that  the  company 
was  entitled  at  all  hazards  to  a  return  of  6,  7,  or  8  per  cent  as  die 
case  may  be,  whether  it  earned  it  or  not,  and  that  in  charging 
the  rates  for  service  which  it  did  actually  charge  it  was  getting 
from  the  public  the  highest  price  for  its  service  obtainable.  In 
short,  however  much  mi^t  be  said  in  favor  of  the  general 
proposition,  that  early  deficits  from  operation  are  under  some 
circumstances  a  necessary  and  inevitable  incident  in  the  life  of 
every  newly  established  enterprise,  the  effect  of  capitalizing  such 
deficits  upon  any  such  assumptions  as  the  above  is  to  make  the 
public  of  the  present  and  the  future  pay  both  for  the  concessions 
of  the  company  to  the  public  of  the  past,  as  well  as  for  any 
mistakes  of  management  which  may  have  been  committed  in  the 
past. 

In  this  particular  case  the  historical  method  is  open  to  tiie 
further  objection  that  the  company's  books  have  been  kept  in 
the  past  in  the  method  described  in  the  portion  of  this  opinion 
dealing  with  the  subject  of  depreciation,  and  it  wauld  be  un- 
just to  the  public  in  the  extreme  to  capitalize  deficits  upon  the 
showing  made  by  such  books. 

In  addition,  the  historical  method  is  open  to  the  now  more 
or  less  threadbare  objection  that  by  its  adoption  the  more  money 
a  public  utility  has  lost  in  the  past,  the  more  valuable  its  prop- 
erty is  to-day. 

The  reproduction  cost  method  is  open  to  the  very  serious 
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objeeti0&  that  so  far  as  the  estimates  and  deficits  are  con- 
oemedy  it  is  based  entirely  npon  a  main  assumption  of  conditions 
which  we  know  did  not  exist  in  fact  and  which  might  weU 
yield  entirely  different  results  from  those  which  the  actual  con- 
ditions would  have  yielded,  to  wit,  that  the  entire  plant  was 
constructed  and  business  built  up  within  the  relatively  short 
period  of  five  years,  when  we  know  it  has  been  the  growth  of 
over  thirty  years.  To  this  eictent  the  results  achieved  by  the 
adoption  of  this  method  are  hypothetical  and  conjectural,  and 
a  public  service  commission  would  hardly  seem  justified  in  ac- 
cepting them  as  final  in  the  absence  of  strong  corroborating 
circumstances. 

In  .this  case  we  find  no  such  corroborating  circumstances, 
but  in  fact  strong  evidence  to  the  contrary. 

The  table  contained  on  page  36  of  the  brief  of  people's  coun- 
sel on  the  subject  of  intangibles  shows  the  dividends  actually 
paid  by  the  respondent  company  and  its  predecessor,  tiie  Chesa- 
peake &  Potomac  Telephone  Company  (of  New  TcMrk)  from 
1883  down  to  1914,  It  appears  from  this  table  that  in  nearly 
every  year  during  this  period  the  stockhdders  have  received 
dividends  ranging  from  9  to  8  per  cent.  The  table  moreover 
shows  that  in  practically  every  one  of  these  years  there  w^re 
earnings  materially  in  excess  of  the  dividends  declared,  and 
the  natural  presumption  is  that  these  additional  earnings  were 
in  part,  at  least,  invested  in  plant. 

It  will  be  seen  that  the  claim  of  the  company  on  account  of 
going  value  may  roughly  be  divided  into  two  fairly  distinct 
and  separate  branches,  first,  a  claim  for  the  actual  cost  of  or- 
ganization, securing  customers,  and  building  up  the  business; 
and,  second,  a  claim  for  any  deficiency  in  a  fair  return  suffered 
by  the  stockholders  during  the  period  of  the  company's  early 
growth. 

[24]  As  to  the  first,  this  Commission  is  of  the  opinion  that 
wherever  it  is  made  to  appear  by  satisfactory  evidence  that  there 
has  been  an  actual  cash  outlay  for  organization,  securing  cus- 
tomers, and  building  up  the  business,  and  it  does  not  at  the 
same  time  appear  by  equally  satisfactory  evidence  that  such 
outlay  has  been  repaid  the  stockholders  out  of  current  earnings, 
the  latter  are  entitled  to  have  an  allowance  made  for  such  ex- 
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penditures  and  added  to  the  value  of  the  physical  prc^rty  to 
form  a  basis  for  the  calcuLatioQ  of  subsequent  earnings,  the 
amount  of  such  allowance  to  be  determined  in  the  sound  judg- 
ment and  discretion  of  the  Commission  under  all  t^e  circum- 
stances of  the  case. 

[25,  26]  As  to  the  second,  we  feel  that  the  burden  should 
properly  be  shifted  in  view  of  the  diflSculties  in  the  way  of  satis- 
factorily attributing  deficits  to  any  particular  cause  for  which 
the  public  diould  be  held  responsive.  In  the  case  of  organiza- 
tion, etc.,  we  know  that  the  expense  was  actually  incurred,  and 
in  the  absence  of  definite  proof  as  to  the  amoimt,  we  can  estimate 
the  same  at  least  approximately  by  reference  to  the  known  cost 
of  such  iiexna  in  the  recent  past  or  in  other  lines  of  business. 
Consequently,  starting  with  the  known  fact  that  the  cost  has 
been  incurred,  and  estimating  that  cost  by  actual  experience  or 
other  relatively  definite  data,  it  would,  subject  to  the  above  con- 
ditions, seem  only  fair,  before  disallowing  it^  to  require  satis- 
factory evidence  that  it  had  been  repaid  by  the  public.  But  in 
the  case  of  deficits  the  situation  is  entirely  reversed,  although, 
as  a  purdy  abstract  proposition,  there  is  fnuch  that  mi^t  well 
be  said  in  favor  of  the  .capitalization  of  deficits. 

Every  man  of  any  business  experience  at  all  must  realize 
that  with  comparatively  rare  exceptions,  no  great  business  en- 
terprise can  be  started  and  brought  to  success  without  some  losses 
in  its  early  stages.  In  private  business  tiiese  losses^  in  the  case 
of  a  business  which  eventually  reaches  success,  are  recouped  from 
subsequent  earnings  over  and  above  the  normal  rate  of  interest 
upon  secured  investments. 

But  in  the  case  of  a  public  service  corporation,  or  an  indi- 
vidual engaged  in  the  public  service,  the  situation  is  different 
The  capital  has  been  invested,  the  business  started,  the  eariy 
losses  incurred,  and  then,  when  the  proprietor  is  about  to  reiqp 
the  benefit  of  success  and  recoup  such  losses,  the  state  steps  in 
and  tells  him  that  all  he  can  rightfully  exact  from  the  public  is 
a  fair  and  reasonable  return  upon  his  investment,  the  precise 
rate  depending  largely  upon  the  future,  rather  tban  the  past, 
hazards  of  the  enterprise. 

How,  then,  is  the  proprietor  of  such  enterprise  going  to  re- 
coup such  early  losses?    Obviously  the  aaswer  is  that  if  the  state 
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is  going  to  take  this  position  and  the  proprietor  has  not  preinously 
recouped  such  losses^  the  state  should  r^ard  them  as  one  of  the 
incidents  of  the  cost  of  establidiing  the  business,  and,  capitalizing 
them,  permit  the  owner  thereafter  to  earn  upon  the  same. 

But  it  is  equally  obvious  that  if  it  is  not  positivdy  known 
that  such  early  losses  were  in  fact  sustained,  or  have  not  sub- 
sequently been  recouped,  it  would  be  xmjust  to  the  public  to 
permit  their  capitalization.  Likewise  would  it  be  unjust  to  per- 
mit the  capitalization  of  such  early  losses  in  the  absence  of 
satisfactory  evidence  that  they  were  a  necessary  incident  of 
the  business,  and  not  due  to  improper  or  unwise  management, 
or  to  a  failure  to  charge  the  prices  for  the  service  which  could 
reasonably  have  been  charged. 

In  this  case,  having  no  evidence  before  us  which  convinces 
OB  to  our  satisfaction  that  any  particular  sum  his  been  lost 
by  this  particular  company  under  oircumstances  which  would 
justify  its  capitalization,  we  do  not  feel  that  we  would  be  justified 
in  so  assuming  and  capitalizing  any  specific  deficits  as  such. 

We  may  well  believe  that  the  stockholders  of  tiiis  company 
lost  money  in  the  early  stages  of  its  development.  In  all  prob- 
ability they  lost  in  actual  operating  expends.  It  is  even  more 
probable  that  they  were  obliged  to  go  without  full  dividends 
upon  their  investment  for  long  periods  of  time.  Their  books 
show  conclusively  that  the  actual  dividends  declared  in  the  early 
history  of  the  original  company  were  seldom  over  6  per  cent  and 
more  frequently  only  2,  3,  and  4  per  cent  But  the  books  do  not 
show  definitely  that  the  dividends  so  declared  v^re  tiie  only 
earnings  during  this  period.  To  the  contrary  they  indicate  that 
the  actual  earnings  were  considerably  in  excess  of  such  dividends, 
and  as  such  went  into  the  plant  investment.  Nor  do  they  show 
with  precision  how  much  of  the  plant  investment  was  contributed 
from  outside  sources,  or  how  much  or  how  little  created  out  of 
what  was  nominally  operating  expense*  This  entire  realm  is 
almost  wholly  one  of  speculation  and  conjecture.  And  yet  the 
tiieory  upon  which  estimates  of  deficits  are  made  is  based  pri- 
marily upon  the  assumptkm  that  every  particle  of  capital  now 
found  represented  in  the  existing  plant  was  contributed  by  the 
stockholders.  Moreover,  whei  we  ecnne  to  look  bock  over  the  past 
thirty-two  years  of  this  company's  history,  why  should  we  assunss 
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that  its  roanag^nent  has  been  at  all  times  beyond  reproaek, 
rather  than  assume  that  such  may  not  have  been  the  case  ?  Or 
why  should  we  assume  that  the  company  has  at  all  times  in  the 
past  secured  from  the  public  the  highest  rates  to  which  it  was 
entitled  for  the  service  rendered  by  it^  rather  than  assume  that 
such  may  not  have  been  the  case? 

Our  assumption  of  all  these  facts  in  favor  of  the  company 
and  against  the  public  is  absolutely  necessary  if  we  are  to  au- 
thorize the  capitalization  of  deficits  in  such  a  case  as  this.  Our 
refusal  to  make  such  assumption  is  no  reflection  upon  the  com- 
pany or  its  past  management. 

It  amounts  in  the  end  to  our  mere  declaration  that  \mder 
no  circumstances  will  this  Commission  require  the  people  of 
this  state  to  pay  returns  upon  property  the  Taluation  of  which 
has  to  be  ascertained  by  resort  to  pure  assumptions,  or  is  based 
upon  mere  speculation  or  ccmjecture. 

In  the  case  of  our  valuation  of  the  tangible  physical  prop- 
erty of  this  company,  we  assumed  nothing.  We  asked  to  be 
shown,  and  we  were  shown,  that  substantially  the  value  claimed 
was  there. 

In  the  case  of  working  capital  we  assumed  nothing,  and  again 
asked  to  be  shown.    We  were  shown. 

In  the  case  of  additions  since  September  30,  1913,  to  June 
30,  1914,  the  date  of  the  inquiry,  we  were  again  shown  that 
such  additions  had  actually  been  made. 

In  the  case  of  easements  we  were  asked  to  assume  a  value 
which  we  might  well  have  assumed  to  exist,  but  we  were  given 
no  definite  proof  that  it  did  in  fact  exist,  and  therefore  refused 
to  allow  any  such  assumed  valua 

In  the  case  of  the  cost  of  organization,  securing  customers, 
etc.,  we  demanded  evidence  and  we  have  it.  In  this  conneotion 
we  were  asked  to  assume  that  these  expenses  had  been  recouped 
by  the  company  from  subsequent  earnings.  But  no  evidence 
to  that  effect  was  given,  and  we  declined  so  to  assume. 

And  now  we  are  asked  to  assume  that  these  deficits  from 
operation  existed,  and  that  ihej  w^re  inevitable  in  the  course 
of  establishing  the  business  as  we  new  see  it,  together  with  all 
the  other  facts  in  favor  of  tke  company  above  referred  to.  On 
the  oth^  hand  we  axe  ariced  to  assume  that  such  deficits  have 
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been  recouped  out  of  subsequent  eamings.  As  to  tikis  whole 
matter  we  feel  that  we  have  been  shown  nothing  definite,  and 
will  theref<Kre  assume  nothing. 

In  taking  this  position  we  feel  that  we  are  fully  in  aooord 
witii  the  views  of  the  Supreme  Court  of  the  United  States  as 
expressed  in  a  number  of  cases.  In  the  comparatively  recent 
case  of  Minnesota  Bate  Cases  (Simpson  v.  Shepard)  280  U.  S. 
3&2,  57  L.  ed*  1511,  48  L.R.A.(N.S.)  1151,  33  Sup.  Ct.  Rep. 
729,  Ann.  Cas.  1916 A,  18,  this  court  said:  "The  cost  of  repro- 
duction method  is  of  service  in  ascertaining  the  present  value  of 
the  plant,  when  it  is  reasonably  applied,  and  when  the  cost  of 
reproducing  the  property  may  be  ascertained  with  a  proper  de- 
gree of  certainty.  But  it  does  not  justify  the  acceptance  of 
results  which  depend  upon  mere  conjecture.  It  is  fundamental 
that  the  judicial  power  to  declare  legislative  action  invalid  upon 
ccmstitutional  grounds  is  to  be  exercised  only  in  clear  cases.  The 
constitutional  invalidity  must  be  manifest,  and,  if  it  rests  upon 
disputed  questions  of  fact,  die  invalidating  facts  must  be  proved. 
And  this  is  true  of  asserted  value  as  of  other  facts." 

[27,  28]  We  come,  therefore,  to  an  ascertainment  of  the  costs 
of  establishing  tile  business  actually  shqwn  in  this  case  by  specific 
and  definite  evidence. 

The  important  exhibits  on  this  point  are  Mr.  Anderson's 
exhibit  No.  83,  and  Mr.  Whittemore's  exhibit  No.  84,  both  of 
which  are  based  upon  the  reprodnction  cost  new  theory  of  ascer- 
taining going  value.  For  the  reasons  above  stated  we  are  not 
prepared  to  accept  the  figures  in  these  exhibits  purporting  to 
establish  deficits.  But  they  both  contain  certain  figures  which, 
taken  in  connection  with  their  evidence  explanatory  of  the 
exhiUts,  would  seem  to  furnish  a  safe  and  reasonable  guide 
for  ascertaining  the  cost  of  at  least  two  items  going  to  make  up 
ike  cost  of  establishing  the  business  as  it  exists  today. 

In  exhibit  No.  83,  Mr.  Anderson  estimates  the  cost  of  organi- 
sation and  development  at  2^  per  cent  of  the  directly  distributed 
costs  plus  his  allowance  for  omissions  and  contingencies,  this 
estimate  being  $261,571  in  the  aggregate.  Mr.  Whittemore,  in 
exhibit  No.  84,  estimates  the  cost  of  'Wganization  and  pre- 
liminary development"  at  2^  per  cent  of  the  directly  distributed 
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oosts  plus  construction  overheads  (exclusive  of  interest)  plus 
supplies,  his  estimate  amounting  on  this  basis  to  $396,000. 

Mr.  Whittemore  states  in  this  connection  that  there  are  no 
basic  figures  which  could  be  submitted  the  Oommission  to  show 
exactly  what  these  costs  were  or  had  been,  but  that  the  item  was 
generally  taken  as  a  percentage  or  ratio  of  other  items,  and  he 
had  been  upheld  in  using  such  percentage  by  commiesions  in  a 
number  of  recent  valuations  of  the  properties  of  telephone  com- 
panies for  ratcrmaking  purposes. 

It  will  be  noted  that  both  Mr.  Anderson  and  Mr.  Whittemore 
use  the  same  percentage,  2^  per  eent^  for  this  item,  but  that  they 
differ  in  the  base  to  which  they  apply  the  same,  Mr.  Anderscm 
excluding  all  construction  overheads  except  omisfiions  and  con- 
tingencies, and  Mr.  Whittemore  including  all  construction  over- 
heads except  interest  during  construction,  and  also  including  the 
material  and  supplies  carried  as  a  part  of  the  company's  working 
capital.  As  we  have  already  explained,  the  construction  over- 
heads which  have  been  allowed  by  us  were  just  as  much  a  part 
of  the  cost  of  the  physical  property  as  the  cost  of  the  labor  and 
material  which  entered  into  the  same.  Therefore  we  feel  that 
if  the  2i  per  cent  is  to  be  used  it  should  be  applied  to  the  whole 
cost  of  the  physical  property,  including  the  interest  during  con- 
struction (which  was  omitted  by  Mr.  Whittemore  in  this  con- 
nection because  included  elsewhere  in  his  exhibit)  and  the 
material  and  supplies  embraced  in  the  working  capital. 

But  we  are  by  no  means  satisfied  that  the  percentage  of  2| 
per  cent  itself  is  correct.  As  stated  by  Mr.  Whittemore,  no  basic 
figures  can  be  cited  for  its  support,  and  it  is  wh(dly  a  matter  of 
engineering  judgment. 

Our  examination  of  the  decisions  of  other  commissicms  and 

appraisals  by  engineers  throughout  the  country  discloses  that 

the   items   of   organization   and   preliminary   development   are 

usually  treated  in  the  same  way  as  construction  overheads,  and 

are  seldom  distinguishable  therefrom.     As  such,  they  serve  to 

swell  the  aggregate  percentage  of  such  construction  overheads, 

and  are  frequently  blanketed  where  a  general  peroentage  of  this 

kind   is  allowed.     Being  treated  as  overheads,  they  are  also 

subject  to  depreciation  where  deductions  are  made  upon  this 

account. 

In  this  case,  owing  to  the  fact  that  we  have  followed  through- 
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out  the  investigation  tibe  system  of  accounting  prescribed  for 
telephone  companies,  we  have  excluded  the  item  of  organization 
from  the  construction  overheads  and  are  r^arding  it  as  an  in- 
tangible value.  As  such  it  is  not  subject  to  depreciation,  and 
consequently  a  2  per  cent  allowance  by  us  for  organization  as  an 
intangible  would  be  equivalent  to  2^  per  cent  allowance  for  it  as 
one  of  the  construction  overheads. 

Moreover  we  find  that  where  this  item  has  been  considered 
separately  by  some  of  the  other  commissions  than  those  referred 
to  by  Mr.  Whittemore,  the  allowance  has  been  considerably 
lower  than  2^  per  cent,  as  note  the  allowance  of  1.5  per  cent  in 
the  Michigan  railroad  appraisals  of  1906-01,  1.2  per  cent  in  the 
Wisconsin  railroad  appraisals  of  1803,  and  1  per  cent  in  the  ap- 
praisal of  the  Stockton  Terminal  &  Eastern  Railroad  Company 
by  the  Railroad  Commission  of  California. 

Under  these  circumstances,  and  in  the  absence  of  any  more 
exact  data  than  we  have  before  us  upon  which  to  predicate  our 
conclusion,  we  feel  that  an  allowance  of  2  per  cent  on  the  broader 
basis  suggested  by  us  would  be  substantially  correct. 

This  basis  is  as  follows: 

Total  reproduction  cost  new $13,062,107 

Material  and  supplies , 152^00 

Total $13,214,497 

Organization  and  preliminary  development  2%   $264,290 

We  win  call  this  sum $264,000 

In  exhibit  No.  83,  Mr.  Anderson  also  estimates  the  cost  of 
selling  service  at  $1.50  per  station  in  Baltimore  city  and  $2  in 
Maryland  elsewhere,  the  aggregate  for  the  state  as  a  whole  on 
this  basis  being  $149,022.  In  making  this  estimate  Mr.  Ander- 
son followed  literally  the  reproduction  cost  theorj'  of  assuming 
that  there  was  no  telephone  service  in  the  state  of  Maryland, 
and  that  the  existing  plant  of  the  company  would  be  constructed 
within  a  period  of  five  years.  Upon  this  supposition  Mr.  Ander- 
son assumed  that  the  public  would  be  clamoring  for  the  service, 
and  that  it  would  practically  sell  itself.  Consequently  his 
estimate  of  $1.50  and  $2  included  the  cost  of  making  records, 
directories,  etc.,  and  very  little  soliciting. 

We  have  already  expressed  our  views  as  to  the  weight  to  be 
given  "assumptions''  of  this  kind  in  a  rate-making  case.  Coun- 
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sel  for  the  company  on  page  48  of  their  brief  rather  concur  in 
our  view  on  this  subject  in  their  remarks  upon  these  ^^assump- 
tions" of  Mr.  Anderson^  although  their  entire  exhiUt  No.  84 
showing  deficits  of  something  over  $1,800,000  is  based  up<m 
precisely  the  same  assumptions. 

Unfortunately  the  evidence  of  the  company's  witnesses  upon 
the  question  of  the  actual  cost  of  selling  service  was  merely 
incidental,  no  effort  being  made  to  furnish  any  precise  data  as 
to  such  cost.  Nevertheless  the  evidence  which  was  adduced  upon 
this  point  demonstrated  to  our  reasonable  satisfaction  that  the 
actual  cost  of  selling  service  in  the  past  has  not  averaged  through- 
out the  state  less  than  $5  per  station,  this  oost  covering  all  ex- 
penses of  advertising,  canvassing,  s<^iciting,  and  the  numerous 
other  efforts  which  are  constantly  being  made  by  the  company 
to  increase  its  patronage. 

Mr.  Whittemore's  exhibit  No.  84  showed  that  Acre  were 
88,191  stations  in  service  in  the  state  of  Maryland  on  June  30, 
1914.  Upon  this  basis  we  find  that  the  actual  cost  to  the  com- 
pany of  selling  service  in  the  past  has  been  approximately 
$441,000. 

Adding  to  this  sum  the  $264,000  found  by  us  to  have  been 
the  cost  of  organization  and  preliminary  development,  we  find 
we  have  a  total  of  $705,000  as  the  value  of  the  intangible  or 
nonphysical  property  of  the  respondent  company. 

But  we  are  not  to  be  understood  as  approving  in  advance 
this  method  of  computing  going  values  in  any  and  all  cases 
which  may  hereafter  come  before  us.  Each  case  must  be  de- 
cided in  the  light  of  its  own  facts  and  circumstances.  In  this 
case  we  are  satisfied  that  the  property  of  the  respondent  com- 
pany has  a  substantial  value  as  a  going  concern,  and  that  it 
would  be  unjust  to  disallow  such  value  upon  any  mere  techni- 
cal failure  of  proof  which  in  the  nature  of  the  case  is  not,  and 
could  not  be,  forthcoming.  We  have  therefore  attempted  to  find 
a  method  for  computing  from  known  data  the  cost  of  two  items 
of  actual  expense  found  in  such  going  value.  But  even  these 
figures  could  not  properly  be  said  to  be  scientifically  accurate  or 
definite.  They  are  in  part,  at  least,  offset  by  other  considerations. 
On  the  whole  we  regard  them  as  fairly  indicative  of  the  added 
value  to  be  given  the  proper^  because  of  the  fact  it  is  a  going 
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ooQcern.  Our  ooneluBioii  is  that  sueh  allowance  is  on  the  whole 
reasonable  and  fair  both  to  the  company  and  the  public,  and  is 
to  be  taken  as  embracing  not  only  literally  the  cost  of  organiza* 
tion  and  securing  customers,  but  as  well,  all  the  company's  other 
nonphysical  or  intangible  values  of  every  kind. 

[29]  We  are  not  so  much  impressed  by  the  contention  of  coun- 
sel for  the  respondent  that  in  determining  such  intangible  values 
we  should  be  governed  in  any  degree  by  the  percentages  adopted 
or  conclusions  reached  by  courts  and  other  commissions  in  valu- 
ing the  property  of  other  somewhat  similar  companies.  Our  at- 
tention has  been  called  in  ikis  connection  to  the  fact  that  the 
supreme  court  of  Oklahoma  in  the  case  of  Pioneer  Teleph.  & 
Teleg.  Co.  v.  Westenhaver,  29  Okla.  429,  88  L.RA.(N.S.)  1209, 
118  Pac.  354,  approved  an  allowance  of  20  per  cent  of  reproduc- 
tion cost  as  "going  concern  value,''  and  that  the  supreme  court  of 
New  Jersey  affirmed  an  order  of  the  Public  Utilities  Commis- 
sion of  New  Jersey  allowing  30  per  cent  of  structural  cost  as 
going  value  (the  30  per  cent  in  this  case  being  conceded  by  the 
parties  as  fair). 

On  the  other  hand  our  attention  has  been  called  to  the  fact 
that  the  Supreme  Court  of  the  United  States  in  the  Des  Moines 
Gas  Co.  Case,  288  U.  8.  158,  59  L.  ed.  1244,  P.U.R1915D, 
577,  35  Sup.  Ct  Rep.  811,  decided  June  14,  1916,  held  that  in 
the  matter  of  going  value  each  case  must  be  controlled  by  its 
own  circumstances,  and  refused  to  disturb  an  order  of  the  master 
declining  to  allow  a  claim  of  $300,000  for  going  value.  The 
Supreme  Court  held  in  this  case  that  inasmuch  as  the  master 
had  taken  into  consideration,  the  time  and  money  expended  in 
promoting  and  organizing  the  company,  interesting  capital  there- 
in, and  generally  superintending  the  entire  enterprise,  during 
the  construction  of  the  plant,  along  with  other  construction  over- 
heads aggregating  15  per  cent  of  reproduction  cost  in  all,  "it 
cannot  be  said  that  the  element  of  going  value  has  not  been  given 
the  consideration  it  deserves." 

The  addition  of  the  above  sum  for  intangibles  will  be  seen 
to  bring  the  total  value  of  the  depreciated  property  up  to 
$11,154,758. 

It  will  be  noted  that  up  to  the  stage  of  adding  the  intangi- 
bles we  have  separated  the  property  between  Baltimore  city  and 
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Maryland  elsewhere^  as  well  as  giving  the  aggregate  value  for 
the  entire  state.  In  view  of  the  conclusions  which  we  herein- 
after reach,  we  do  not  feel  it  necessary  at  this  time  to  make  any 
apportionment  of  the  intangible  values  above  referred  to.  Such 
apportionment  can  better  be  made  when  and  if  it  should  hereafter 
become  necessary. 

Capitalization. 

[30]  We  have  noted  that  the  Supreme  Court  in  the  case  of 
Smyth  V.  Ames,  169  TJ.  S.  466,  42  L.  ed.  819,  18  Sup.  Ct  Eep. 
418,  stated  that  in  order  to  ascertain  the  fair  value  of  the  prop- 
erty being  used  by  a  public  utility  for  the  convenience  of  the 
public,  the  amount  and  market  value  of  its  bonds  and  stocks 
should  be  considered  and  given  such  weight  as  might  be  just 
and  right  in  each  case; 

The  Chesapeake  &  Potomac  Telephone  Company  of  Baltimore 
City  has  at  the  present  time,  and  has  had  frcNoi  its  inception, 
a  stock  issue  of  but  $10,000.  As  we  have  hereinbefore  explained 
in  discussing  the  question  of  promoters'  remuneration  and  cost  of 
money,  it  has  been  financed  entirely  by  the  American  Telephone 
&  Telegraph  Company  or  other  companies  in  the  Bell  system. 
When  it  required  money  for  its  corporate  purposes  it  got  such 
money  from  the  parent  company  or  one  of  these  associates  and 
gave  its  notes  therefor,  said  notes  bearing  interest  at  6  per  cent 
Consequently  such  notes  take  the  place  of  the  stocks  and  bonds 
ordinarily  issued  by  a  corporation  for  the  purpose  of  securing 
capital. 

On  June  30,  1914,  the  date  of  our  inquiry,  the  aggregate 
amount  of  these  notes  outstanding  was  $9,750,000. 

We  have  already  referred  to  the  fact  that  objection  is  fre- 
quently made  to  any  consideration  being  given  the  capitalization 
of  a  public  service  corporation,  for  the  reason  either  that  said 
capitalization  may  be  largely  or  in  part  fictitious,  or  that  in- 
asmuch as  the  market  value  of  outstanding  stocks  and  bonds 
would  be  affected  by  any  changes  made  by  the  state  in  such 
corporation's  schedules  of  rates  for  service,  it  would  be  illogical 
and  but  working  in  a  circle  to  gauge  the  fair  value  of  the  prop- 
erty for  rate  making  upon  the  basil  of  such  market  value  of  the 

company's  stocks  and  bonds. 
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However*  fair  snch  criticism  might  be  in  the  case  of  some 
public  service  corporations  where  there-  was  reason  to  suspect 
overcapitalization,  thev  could  hardly  apply,  to  a  ease  such  as 
this,  where  aU  the  evidence  shows  clearly  tbM  the  $10,000  of 
stock  was  paid  for  at  par,  and  the  $9,750,000  of  notes  were 
issued  for  $9,760,000  in  cash,  all  of  which  went  directly  into 
building  up  the  property. 

We  are  tilierefore  inclined  to  give  considerable  weight  to  the 
company's  capitalization,  which,  in  view  of  the  fact  that  the 
notes  take  the  place  of  stocks  or  bonds,  we  can  regard  as  $9,760,- 
000. 

We  have  seen  that  the  depreciated  reproduction  cost  value  of 
the  property  as  of  June  30,  1914,  was  $10,449,758,  exclusive  of 
intangibles.  This  sum  is  subject  to  a  deduction  of  $100,000  on 
account  of  an  item  for  paving  included  therein,  as  hereinb^ore 
stated,  thus  reducing  it  to  $10,349,756. 

We  find  that  the  book  values  of  the  property,  exclusive  of 
intangibles,  on  Jnne  30,  1914,  were  $12,072,036,  this  sum  being 
subject  to  a  deduction  of  $1,367,700  found  in  the  depreciation 
reserves  on  that  date,  thus  leaving  the  book  values  of  the  prop* 
erty  not  contributed  by  the  public  $10,704,336.  Thus  we  have 
the  following  interesting  comparisons: 

Depreciated  value   $10,340,768 

Book  values 10,704,336 

Capitalization  9,760,000 

And  knowing  as  we  do  that  the  stockholders  of  this  company 
have  frequently  foregone  dividends  in  the  past  in  order  that 
earnings  might  be  invested  in  additions  to  plant,  it  is  easy  to  see 
how  strongly  the  company's  capitalization  corroborates  the  figures 
which  we  found  to  represent  the  reproduction  cost  new  less 
depreciation  value  as  the  result  of  our  minute  and  most  careful 
appraisal  of  the  property  upon  that  basis. 

Earning  Value  of  Property. 

[31]  Consideration  of  the  earning  value  of  the  property  of  a 
public  service  corporation  has  also  been  objected  to  on  the  ground 
that  earning  value  depends  upon  rates^  and  if  we  are  to  make 
rates  depend  upon  earning  value,  we  could  never  reduce  such 
rates. 
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In  our  discussion  of  the  general  principles  of  rate  making  con- 
tained in  an  earlier  portion  of  this  opinion,  we  stated  that  the 
earning  capacity  of  property  under  existing  rates  can  very 
properly  be  considered  in  a  rate-making  case  without  being  sub- 
ject to  this  objection,  provided  we  do  what  the  Supreme  Court 
of  the  United  States  has  said  we  should  do,  that  is,  ccmsider  such 
earning  value,  and  refrain  from  doing  what  that  court  has  said 
we  shall  not  do,  that  is,  give  it  exclusive  or  undue  wdgfat  in 
reaching  our  final  conclusion  as  to  fair  value. 

Unquestionably  if  the  property  of  a  public  utility  haa  a  con- 
siderable earning  capacity  under  existing  rates  it  is  of  more 
value  to  its  owners  than  if  it  has  a  veiy  small  at  no  earning 
capacity  whatever  under  those  rates. 

To  just  what  extent  such  earning  capacity  may  be  dependent 
upon  causes  which  would  entitle  the  stockholders  to  have  it  con- 
sidered in  their  favor  in  a  rate-making  case  is  a  question  requir- 
ing the  exercise  of  sound  and  discriminating  judgment  and  dis- 
cretion upon  the  part  of  the  r^ulatory  body.  Such  earning 
capacity  may  be  entirely  or  largely  attributable  to  the  fact  that 
the  company  enjoys  an  absolute  monopoly.  It  may  be  attribu- 
table to  advantages  of  location,  or  a  small  earning  capacity 
attributable  to  disadvantages  of  location,  as  the  case  may  be. 
Or  it  may  be  attributable  to  excellent  business  management,  or  to 
die  fact  that  the  business  has  been  well  organized  and  thoroughly 
established.  If  upon  a  thorough  investigation  it  is  found  to  be 
attributable  to  certain  of  the  above  causes,  a  commission  might 
well  determine  in  the  exercise  of  its  sound  judgment  and  dis- 
cretion, based  upon  a  sense  of  fairness  both  to  the  stockholder  and 
the  public,  that  the  former  should  get  the  benefit  of  the  same  in 
the  valuation  of  the  property.  If  to  certain  other  of  such  causes, 
such  for  instance  as  the  advantage  of  location,  it  would  seem 
equitable  that  it  be  shared  between  the  stockholders  and  the  pub- 
lic. If  to  certain  others,  it  would  seem  equitable  that  the  stock- 
holders should  not  profit  by  the  same,  but  the  public  should  have 
the  benefit  thereof.  Such  considerations  cannot  be  weighed  in 
a  balance,  or  made  a  matter  of  fixed  formulas.  They  are  essen- 
tially matters  for  the  exercise  of  judgment  and  a  sense  of  equity. 

On  the  other  hand,  such  earning  capacity  may  be  found,  from 

either  intrinsic  or  extrinsic  evidence,  to  be  attributable  solely  to 
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excessive  rates.  In  such  a  case  it  goes  without  sajing  that  it 
should  not  be  capitalized  against  the  public 

But  it  is  just  as  great  a  mistake  to  say  that  large  earning 
capacity  must  of  necessity  be  the  result  of  excessive  rates^  as  it 
is  to  say  that  small  earning  capacity  is  necessarily  the  result  of 
insuflBcieat  or  unjustly  low  rates. 

In  the  particular  case  before  us  it  happens  that  it  is  not  neces- 
sary to  go  into  any  of  the  above  questions^  since  the  earning 
capacity  of  this  company  is  such  as  to  throw  very  little  light 
upon  the  question  of  the  fair  value  of  its  proper^. 

[32]  We  have  seen  that  the  value  placed  by  us  upon  the  prop- 
erty in  its  entirety  after  the  addition  of  intangibles  was  $11,- 
154,768  as  of  June  30,  1914.  Deducting  from  this  the  $100,000 
paving  item,  and  adding  $500,000  for  working  capital,  we  find 
we  have  a  figure  of  $11,554,758  as  the  basis  for  calculating  the 
actual  rate  of  return  under  the  existing  rates.  The  company's 
book  values  happen  to  be  reasonably  close  to  this  figure,  $12,072,- 
036,  and  the  books  show  net  operating  revenues  of  $673,240  for 
the  year  ending  June  30,  1914,  this  being  at  the  rate  of  5.83 
per  cent  of  the  average  book  values  of  $11,550,464  for  the  year 
ending  on  that  date. 

As  a  general  proposition  we  should  say  that  a  property  which 
under  good  management  and  existing  rates  prescribed  by  the 
company  of  its  own  accord  and  as  a  matter  of  business  policy  is 
not  able  to  earn  more  than  the  legal  rate  of  interest  upon  the  fair 
value  of  its  property  has  no  earning  capacity  which  should  be 
regarded  as  enhancing  the  value  of  such  property  for  rate-making 
purposes. 

Nevertheless  we  do  find  in  these  figures  as  to  earnings  at  least 
a  measure  of  corroboration  of  the  conclusions  we  have  heretofore 
reached  as  to  the  present  value  of  the  company's  property,  since 
the  net  operating  revenues  for  the  year  1914,  when  capitalized 
at  6  per  cent,  would  indicate  a  property  value  of  $11,220,664  as 
against  the  value  of  $11,554,758,  which  we  have  so  far  found. 

Fair  Value. 

We  have  so  fully  discussed  in  preceding  portions  of  this  opin- 
ion the  principles  which  should  properly  underlie  the  determi- 
nation of  the  fair  value  of  the  property  of  a  public  utility  for 
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rate-making  purposes,  that  we  can  properly  at  this  time  rest 
content  by  merely  stating  our  conclusions  in  terms  of  dollars. 

Step  by  step  we  have  built  up  a  present  estimated  value  of 
$11^554,758  for  this  property  as  of  June  30,  1914,  made  up  as 
follows : 

Directly  distributed  costs   $10,115,1»7 

Rights  of  way   347,659 

10,462,S56 
Construction  overheads 1,849,263 

12,312,119 
Additions,  Sept.  30,  1913,  to  June  30,  1914 750,078 

Total  cost  new  13,062,197 

Less  depreciation  at  20%   2,612,439 

Depreciated  value   10,449,758 

Intangible  values    706,000 

11,154,768 
Less  over-allowance  for  paving  100,000 

11,054.758 
Allowance  for  working  capital 500,000 

Present  estimated  value 11,554,768 

It  remains  now  to  determine  the  fair  value  of  this  property 
for  rate-making  purposes. 

So  far  in  this  opinion  we  have  said  little  on  the  subject  of 
original  cost.  The  company's  counsel  and  witnesses  confessed 
'their  inability  to  determine  from  the  books  of  the  company  the 
actual  original  cost  of  the  property  in  service  June  30,  1914. 
The  Commission's  engineers  and  accountants  made  an  effort 
covering  several  months  to  ascertain  such  actual  original  cost,  and 
submitted  a  report  and  exhibit  purporting  to  show  the  same  at 
a  much  lower  figure  than  that  last  above  named.  That  evidence, 
however,  was  based  upon  so  many  assumptions  of  various  kinds 
that  the  Commission  has  determined  that  it  is  not  entitled  to 
any  weight  in  this  inquiry. 

It  thereupon  became  necessarj',  under  the  instructions  given 
the  appraisers,  to  estimate  such  original  cost  from  the  best  data 
reasonably  obtainable. 

We  have  seen  that  the  estimates  of  the  company  as  to  the 

value  of  its  real  estate  were  based  largely  upon  its  actual  original 

cost  as  shown  by  the  books,  altliough  in  these  estimates  some  con- 
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cessions  were  made  to  the  theory  of  reproduction  cost,  thus-  reduc- 
ing the  final  figure. 

In  the  ease  of  equipment,  exchange  lines,  and  toll  lines,  the 
estimates  of  the  Commission's  engineers  were  based  literally 
upon  the  theory  of  reproduction  cost.  Those  of  the  company, 
however,  were  based  upon  data  as  to  actual  costs  of  construction 
in  the  past,  the  theory  being  that  what  property  had  cost  ini^ 
past  was  the  best  evidence,  with  certain  modifications  because  of 
increased  costs  af  labor  and  material  in  later  years,  as  to  what 
it  would  cost  to  reproduce  the  same  at  the  presmit  time.  In  the 
end  we  fed  that  the  figure  finally  agreed  upon  as  to  the  above 
items,  and  approved  by  this  Commission,  can  fairly  be  said  to 
represent  the  original  cost  of  these  portions  of  the  compan/s 
property. 

The  figures  as  to  rights  of  way  were  estimates  based  almost 
entirely  upon  actual  cost  data,  as  were  those  for  construction 
overheads. 

The  figures  for  additions  to  plant  between  September  SO,  1913, 
and  June  30,  1914,  were  taken  directly  from  the  books  of  the 
company,  and  represented  actual  original  cost  as  well  as  the 
estimated  cost  of  reproduction. 

Our  estimates  of  the  cost  of  organization  and  preliminary 
development,  selling  service,  etc.,  as  has  been  seen,  were  based 
OTitirely  upon  estimates  of  their  actual  cost  in  the  past. 

The  deduction  of  $100,00  from  the  item  for  paving  was  a 
concession  to  the  original  cost  idea  and  a  clear  departure  from 
the  reproduction  cost  theory. 

Our  allowance  of  $500,000  for  working  capital  was  based  upon 
the  working  capital  actually  required  and  in  use  by  the  company 
at  the  date  of  the  inquiry,  and  in  that  sense  can  properly  be  said 
to  partake  of  the  idea  of  original  cost. 

It  will  thus  be  seen  that  while  our  final  figure  of  $11,564,758 
was  ostensibly  the  outcome  of  an  effort  to  value  the  property 
upon  the  basis  of  reproduction  cost,  it  in  reality  becomes  in  the 
end  fairly  representative  of  its  estimated  original  cost  as  well. 

We  have  seen  that  if  the  earnings  for  the  year  ending  June 
80,  1914,  were  capitalized  at  6  per  eenty  they;  would  indicate 
an  earning  capacity  of  $11,220,664. 
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Tabulated^  these  tables  stand  as  follows: 

Original   cost    $11,554,758 

Reproduction  cost  * 11,554,758 

Book  value   12,072,036 

Earning  capacity 11,220,664 

Capitalization 9,760,000 

In  view  of  the  approximate  unanimity  of  results  reached  by 
each  of  these  five  methods  of  ascertaining  value,  it  would 
seem  dear  that  the  fair  value  of  the  respondent  company's  prcqh 
erty  in  this  state  is  m-4Ut  A^^^^^^  $119500,000,  and  inasmuch  as 
this  figure  so  closely  approxiiirat^  the  depreciated  original  and 
reproduction  cost  values  of  the  coi&pany's  property  as  of  June 
30,  1914,  we  have  accepted  such  value  of  $11,554,768  as  the 
fair  value  of  the  property  on  that  date  for  rat^^aking  purposes. 

Fair  Returru 

This  Commission's  order  of  Decwnber  1,  1913,  pi;pvided  in 
eflFect  that  this  investigation  should  be  undertaken  for\the  pur- 
pose of  ascertaining  whether  the  rates  of  the  respondent  cc^mpany 
then  in  force  provided  a  fair,  just,  and  reasonable  return  |or  the 
service  rendered  by  said  respondent  in  this  state,  and  that\if  the 
Commission  should  determine  that  said  rates  provided  moreNthan 
fair,  just,  and  reasonable  return,  the  Commission  proceeid  to 
establish  fair,  just,  and  reasonable  rates  to  be  charged  in  future. 

At  the  hearings  held  during  the  course  of  this  investigation  no 
contention  was  made  by  the  representatives  of  the  company  fifaat 
its  existing  charges  for  service  were  too  low;  nor  was  any  co»i- 
tention  made  by  the  representatives  of  the  pe<^le  that  any  par- 
ticular rate  now  charged  by  the  company  was  too  high,  althougns^ 
counsel  for  the  Protective  Telephone  Association  contended  ^ 
throughout  that  the  rates  in  Baltimore  city  as  a  class  were  exces- 
sive and  unreasonable.  [ 

Despite  this  latter  contention,  it  seemed  to  be  conceded  that      ^ 
the  proper  course  would  be  for  this  Commission  to  determine        \ 
first  the  fair  value  of  the  company's  property  throughout  the        ! 
entire  state  and  the  rate  of  return  actually  received  by  the  com- 
pany thereon  under  its  existing  schedules  of  rates,  and  then,  at 
a  subsequent  stage  of  the  investigation,  take  up  all  questions 
relating  to  the  fairness,   justice,   ajid   reasonableness  of  sudi 
schedules  as  to  individuals  or  localities  in  the  light  of  the  facts 
thus  established. 
P.U.R.1916C. 
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Incidentally  it  seemed  to  be  conceded  that  while  the  Commis- 
aion  should  not  pass  upon  the  question  of  the  fairness  of  any  par- 
ticular rate  charged  in  the  existing  schedules  of  the  company,  it 
should  nevertheless  give  expression  to  its  views  as  to  the  maxi- 
mum amount  and  rate  of  return  which  the  respondent  company 
might  hereafter  be  permitted  to  earn  upon  its  property  in  this 
state. 

Our  valuation  of  the  company's  property  has  now  been  com- 
pleted, and  we  have  found  that  the  fair  value  of  such  property 
on  June  30,  1914,  was  $11,554,758, 

The  books  of  the  company  show  that  its  net  operating  revenues 
for  the  year  ending  on  that  date  were  $673,240.  This  was  5.82 
per  cent  of  the  fair  value  of  the  company's  property  on  June  30, 
1914. 

The  books  also  show  that  for  some  years  past  the  company's 
net  additions  to  plant  investment  have  aggr^ated  between  nine 
htmdred  thousand  and  one  million  dollars  annually,  thus  indi- 
cating an  average  plant  investment  of  approximately  $11,100,000 
during  the  year  ending  on  such  date.  Hence  the  actual  net 
operating  income  upon  the  average  investment  during  that  year 
was  approximately  6  per  cent 

[33]  An  examination  of  the  books  of  the  company  shows  that 
the  net  operating  revenues  for  the  years  ending  December  31, 
1907,  to  December  31,  1914,  were  obtained  after  deducting 
appropriations  to  the  depreciation  resen^es  bearing  the  ratios  to 
average  plant  investment  and  resulting  in  the  accumulations  of 
such  reserves  set  forth  in  the  following  table: 


Per  cent  of 

Amonnt  of 

Percent 

Year 

Appropriation 

Reserve 

dl^ant 

1907 

85,000 

1.27 

1908 

2.44 

82,700 

1.08 

1908 

4.09 

9,800 

.13 

1910 

6.78 

392,600 

4.74 

1911 

e.34 

714,000 

7.92 

1912 

6.42 

1,046,800 

9.88 

1913 

6.28 

1,242,100 

10.76 

1914 

6.26 

1,488,700 

11.94 

Such  appropriations  have  resulted  in  setting  up  such  reserve 
at  a  much  more  rapid  rate,  especially  since  1910,  than  they 
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would  ordinarily  be  set  up.  In  view,  however,  of  the  testimony  of 
the  company's  witnesses  aj9  to  the  necessity  from  an  operating 
standpoint  of  setting  them  up  at  the  rate  of  approximately  6.25 
per  cent  of  plant  investment,  the  Commission  approves  the  con- 
tinuance of  such  course  until  the  same  reach  the  mark  we  have 
set  of  approximately  20  per  cent  of  the  value  of  the  plant  invest- 
ment as  it  may  appear  when  that  point  is  reached.  By  that  time 
the  accountants  of  the  company  and  the  Commission  will  have 
been  able  to  determine  the  rate  of  annual  appropriation  neces- 
sary to  keep  such  reserves  at  that  point 

[34,  35]  In  view  of  this  showing,  we  see  no  good  reason 
why  we  should  not  now  say  that  the  earnings  of  the  respondent 
company  under  its  existing  schedules  of  rates,  taken  as  a  whole, 
are  not  excessive,  and  that  a  general  reduction  of  said  rates,  if 
we  are  to  consider  the  state  as  a  whole,  would  therefore  not  be 
reasonable. 

It  was  contended,  however,  by  counsel  for  the  Protective  Tele- 
phone Association,  that  for  the  purpose  of  establishing  charges 
for  telephone  service,  the  state  should  not  be  considered  as  a 
whole,  but  that  rates  for  Baltimore  city  should  be  established 
upon  the  basis  of  the  fair  value  of  the  property  owned  by  the 
company  in  Baltimore  city  and  the  earnings  of  the  company  upon 
that  property,  it  being  alleged  that  the  earnings  upon  the  property 
in  Baltimore  city  were  proportionately  much  greater  than  those 
upon  the  company's  property  in  the  remainder  of  the  state.  It 
was  also  allied  in  a  most  general  way  that  certain  specific 
charges  in  the  company's  existing  schedules  were  unjust  and  dis- 
criminatory, and  the  Commission  has  in  its  files  a  number  of 
individual  complaints  to  this  effect 

We  trust  that  as  a  result  of  our  findings  as  to  the  fair  value  of 
the  company's  property  in  this  state  and  the  ratio  which  the 
returns  under  the  existing  schedules  bear  thereto,  it  may  be 
possible  to  adjust  all  such  differences  without  further  formal  pro- 
ceedings, but  if  this  be  found  not  to  be  possible,  the  Commimcm 
will  in  the  very  near  future  take  up  all  such  questions  and 
determine  the  same. 

For  even  though  the  earnings  of  the  ccMnpany  under  the  exist- 
ing rates,  taken  as  a  whole,  may  not  be  exc^sive,  nevertheless 
the  Commission  has  ample  power  under  the  Public  Service  Com- 
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mission  law  to  correct  any  of  audi  rates  which  may  subject  any 
particular  person  or  locality  to  any  unfair  prejudice  or  dis- 
advantage. 

Although  we  have  determined  that  tiie  earnings  of  the 
respondent  company  under  its  existing  schedules,  as  a  whole, 
are  not  excessive  at  the  present  time,  speaking  as  of  June  30, 
1914,  it  would  seem  desirable  for  us  to  express  our  views  as  to 
the  maximum  returns  which  it  should  be  permitted  to  earn  in 
this  state  under  more  favorable  circumstances,  in  order  that 
both  the  company  and  the  public  may  know  what  they  may 
have  to  expect  in  the  future. 

Our  quotations  from  the  opinion  of  Mr.  Justice  Harlan  in 
the  case  of  Smyth  v.  Ames,  169  U.  S.  466,  42  L,  ed.  819,  18 
Sup.  Ct.  Rep.  418,  are  sufficient  authority  for  the  general  propo- 
sition that  the  stockholders  of  a  public  utility  are  not  entitled 
as  a  matter  of  right,  and  r^ardleas  of  all  other  circumstances  and 
conditions,  to  any  fixed  or  specific  rate  of  return  upon  their  in- 
vestment in  the  public  service,  but  that  having  elected  to  serve 
the  public,  the  utility  must  render  such  service  at  reasonable 
rates,  even  though  in  so  doing  the  stockholders  may  be  deprived 
of  any  dividends  whatever  upon  their  holdii\gs  in  the  capital 
stock  of  the  utility,  the  court  holding  that  such  a  condition 
would  be  a  misfortune  for  the  stockholders^  but  one  which  the 
Constituticm  does  not  require  to  be  remedied  by  imposing  unjust 
burdens  upon  the  public 

This,  however,  is  but  one  side  of  what  is  in  fact  a  triangular 
problem. 

Another  side  of  the  problem  is  that  the  state  cannot  lawfully 
require  a  public  utility,  when  charging  only  such  rates  for 
service  as  are  just  to  the  public,  to  submit  to  such  further 
reduction  of  rates  as  will  prevent  it  frcmi  keeping  its  property 
in  proper  repair,  and  from  earning  any  dividends  whatever  iot 
stockholders ;  and  that  consequently  rates  for  service  established 
by  the  states  must  be  such  as  are  just  both  to  the  utility  and  the 
public  xmder  the  circumstances  of  each  particular  case.  . 

The  third  side  of  the  problem  relates  to  the  broad  question  of 
public  policy  involved  i|i  the  making  of  rates.  By  virtue  of  the 
fact  that  this  company  has  a  practical  monopoly  of  the  tdephone 
service  in  this  state,  and  the  general  publie  is  wholly  dependent 
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upon  it  for  such  servicOi  such  general  public  is  directly  inter- 
ested in  the  ability  of  sudi  company  at  all  times  to  render 
adequate  service^  and  secure  funds  with  which  to  make  such 
improvements  and  extensions  to  its  service  as  public  conv^i- 
ience  and  necessity  may  require. 

In  determining  the  maximum  rate  of  return  which  a  public 
service  corporation,  or  individual  engaged  in  a  public  service, 
should  be  permitted  to  earn  upon  its  or  his  investment,  there  are 
many  things  to  be  considered. 

In  the  first  place  due  ocmsideration  should  be  given  the  l^al 
rate  of  interest  in  the  state  in  which  such  service  is  rendered,  as 
well  as  the  current  market  rates  for  m<mey,  and  the  customary 
rates  obtainable  on  investments  in  similar  business  enterprises. 
On  the  one  hand  it  would  not  be  reasonable  or  fair  to  require  a 
perscm  whose  money  was  invested  in  the  stock  of  a  public  service 
corporation  to  take  a  lower  rate  of  return  than  he  could  obtain 
upon  the  same  in  other  ordinary  lines  of  investment  And,  on 
the  other  hand,  it  would  not  be  wise  for  the  state  to  place  such  a 
limitation  upon  investments  in  property  used  in  the  public 
service,  for  the  reason  that,  if  it  did  so,  no  one  would  invest  in 
such  enterprises  and  the  public  vrould  be  deprived  of  the  benefits 
thereof. 

For  much  the  same  reasons  the  character  of  the  business  con- 
ducted by  the  utility  should  be  considered,  more  particularly, 
with  regard  to  the  question  of  the  risks  involved  therein.  For 
no  sensible  man  will  invest  his  money  in  a  hazardous  enterprise 
unless  assured  of  some  extra  compensation  in  consideration  of 
the  chance  he  takes  in  so  doing.  This  hazard  varies  greatly 
with  the  different  kinds  of  enterprises.  And  it  exists  to  a 
peculiar  degree  in  the  case  of  a  telephone  company.  All  of  us 
have  been  familiar  with  ihe  many  radical  changes  which  have 
been  made  in  telephone  service  in  recent  years.  We  began 
with  the  old  magneto  instruments  screwed  to  the  wall  and  served 
through  a  grounded  circuit  We  now  have  iha  common  battery 
office,  the  desk  set,  and  the  metallic  circuit  We  b^an  with 
poles  on  all  the  city  streets.  We  now  have  the  conduits.  Only 
a  few  months  ago  we  were  amazed  to  find  that  we  could  talk  from 
Baltimore  to  San  Francisco  over  wires.  A  few  weeks  later  we 
found  that  we  oould  talk  from  San  Francisco  to  Honolulu  witb- 
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trat  wires.  At  preeent  himdreds  of  thonsandfl  of  dollars  are 
invested  by  telephone  companies  all  over  the  country  in  the 
latest  type  of  switch  boards.  In  a  few  more  months  we  may  see 
the  automatic  switch  board,  which  will  replace  them  all.  All 
these  things  mean  risk,  hazard.  Some  of  them  may  mean  tre- 
mendous losses  in  capital  investment.  Others  may  mean  simply 
deferred  dividends.  But  they  are  all  to  be  considered  in  deter- 
minrdg  the  fair  rate  of  return  to  which  the  person  who  has  his 
money  invested  in  the  stock  of  a  telephone  company  is  justly 
entitled. 

And  finally,  the  general  effect  of  the  rate  of  return  upon  the 
public  at  large  must  be  considered.  It  may  indeed  well  be  that 
a  rate  of  return  limited  to,  we  will  say,  6  per  cent  upon  the  invest- 
ment, would  not  result  in  a  confiscation  of  the  jpropertj  of  the 
utility,  but  if  the  result  of  confining  earnings  to  such  rate  would 
be  to  discourage  enterprise  on  the  part  of  the  owners,  or  to  make 
it  impossible  for  them  to  go  out  into  the  market  and  secure 
funds  with  which  to  make  necessary  improvements  and  exten- 
sions, the  general  public  would  be  the  first  to  suffer  by  the  fixing 
of  6  per  cent  as  the  maximinn  return  to  whidb  such  owners  were 
entitled  upon  their  investment 

As  was  so  well  said  by  former  Chairman  Laird  of  this  Com- 
mission in  the  opinion  filed  in  the  Gas  Company  Case  herein- 
before referred  to,  "It  is  enough  to  say  that  a  rate  that  barely 
escapes  the  level  of  confiscation  will,  in  a  short  time,  produce 
a  condition  of  squalor,  and  squalor  spells  inefiSciency.'' 

All  these  problems  were  duly  considered  by  this  Commission 
in  its  opinion  filed  December  30,  1911,  in  a  case  in  which  the 
rates  now  charged  by  this  company  were  under  consideration. 
In  that  case  Chairman  Ambler  said:  "Ccmsidering  the  nature 
of  the  business  and  the  risks  to  which  it  is  subject,  and  guided 
in  a  measure  by  the  conclusions  of  the  Railroad  Commissioners 
of  Wisconsin  and  the  Public  Service  Commission  for  the  First 
District  of  New  York  on  the  same  or  simftar  question,  we  are 
of  opinion  that  8  per  cent  is  a  fair  and  reasonable  return  on  an 
investment  in  telephone  property." 

For  the  reasons  above  stated,  this  Commission  still  feels  that 
a  maximum  permissible  return  of  8  per  cent  in  the  case  of  this 
company  would  be  fair  and  reasonable. 
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Bat  by  this  conclusion  we  are  not  to  be  taken  as  determining 
that  the  respondent  company  is  to  be  permitted  to  raise  its 
existing  rates  to  the  point  at  which  they  will  yield  an  8  per 
cent  return  upon  its  investment.  We  simply  determine  that  so 
long  as  the  company's  earnings  under  its  puUished  schedules, 
taken  as  a  whole,  do  not  yield  a  return  upon  the  fair  value  of 
its  entire  property  in  this  state  in  excess  of  8  per  cent,  said 
s<diedules  as  a  whole  will  not  be  reduced.  As  hereinbefore 
stated,  under  the  Public  Service  Oommission  law  of  this  state, 
by  which  our  powers  are  governed,  we  must  reserve,  and  could 
nOI  surrender  if  we  would,  the  power  at  any  time  to  reduce  any 
specific  charges  for  service  whidi  subject  any  particular  person 
or  locality  to  any  .unfair  prejudice  or  disadvantage,  or  which  are 
in  any  other  respect  unfair,  unreasonably  or  discriminatory. 


WISCOKSIN  KAHMOAD  COMMISSION. 

PETEB  B.  BOGAKT  et  al. 

t;. 

WISCONSIN  TELEPHONE  COMPANY. 

ValuaHon  «-  Telephone    property  «-  Deprecation    of    mibsiaUons  » 
BehuUt  instruments, 

1.  A  present  viilae  placed  upon  certaiB  telephone  eubetetioiis  for 
rate  making,  although  higher  than  the  application  of  life  tables  would 
warrant,  was  held  fair,  where  it  appeared  that  the  instruments  had  all 
been  rebuilt. 

VatuaUon^'RsprodueMon  cost^VnU  prUes. 

t.  The  question  whetbto  a  utility  has  paid  hi^er  unit  prices  than 
it  should  is  immaterial  on  the  issue  of  reasonableness  of  a  valuation 
based  upon  prices  which  appeared  reasonable  to  the  engineer,  regard- 
less of  the  prices  actually  paid. 

Vaiuation'^  Overhead  charges  *^  Blanket  ailowanee. 

3.  An  allowance  of  15  per  cent,  rather  than  20  per  oent>  was  bsld 
sufficient  to  cover  interest  during  construction,  contingencies,  engineer- 
ing, omissions,  taxes  during  construction,  etc,  in  a  telephone  rate  val- 
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nation,  it  appearing  that  the  appraisal  was  ••  osmplete  as  to  radnse 
omissioDs,  oontingiencies,  and  incidentals  to  a  miniwiun,  and  tliat  in 
Wisoonsin  taxes  are  levied  only  on  the  gross  earnings  ol  telephone  «om- 
pasies. 

Taluatian^Teleph&ne  piant  ^  IHtpUcaiion  of  facilities, 

4.  A  telephone  company  cannot  be  said  intentionally  to  haTs  cMised 
wasteful  duplication  of  serial  and  underground  leads,  where  it  appears 
that  the  dophcation  was  in  a  rapidly  growing  part  of  the  city  and  at  a 
time  when  the  street  was  paved,  so  as  to  provide  for  an  underground 
lead,  and  where  other  minor  instances  d  duplication  were  no  greater 
than  would  be  anticipated  in  a  large  city. 

Depredation^' Accrued  ^-Method  of  estimating, 

6.  In  estimating  aoorued  dopreoiation  in  a  rate  yaluation,  the  Wis- 
consin Commission  will  not  resort  to  the  inspeetian  aielhod  aloae^  as 
the  use  of  life  tables  is  considered  preferable;  proper  recognition  being 
given  to  local  conditions,  such  as  standards  of  maintenance,  climatic 
conditicMM,  growth  of  the  community,  as  bearing  upon  probable  inade- 
quacy or  obsolescence. 

y^Ofuation^  Overhead  charges  ^Interest  during  eonstr%u5tion^Ad» 
ditions, 

6.  An  allowance  may  be  made  in  a  rate  valuation  for  interest  dur- 
ing the  construction  of  additions. 

Valuation  '^^Worhing  capital '^  Monthly  hills. 

7.  A  substantial  allowance  for  working  capital  must  be  made  in  a 
telephone  rate  valuation  where  the  Commission  orders  the  company  to 
discontinue  its  practice  of  collecting  for  three  months'  service  in  ad- 
vance and  to  substitute  monthly  billings  therefor. 

Valuation  ^^  Going  value  ^  Absence  cf  early  records, 

8.  It  cannot  be  assumed  from  the  fact  that  the  early  records  of  a 
public  utility  are  not  available,  that  its  earnings  have  been  high  enough 
to  cover  a  reasonable  allowance  for  operating  expenses,  including 
depreciation,  interest,  and  profits,  and  that  there  is,  therefore,  no  de- 
velopment cost  upon  which  to  base  going  value. 

Valuation  «  Ooing  value  —  Absence  of  records  —  Estimated  cost, 

9.  In  the  absence  of  early  records  of  a  public  utility,  estimates  of 
the  cost  of  reproducing  the  business  at  the  present  time  have  some 
evidentiary  value. 

Valuation  «-  Ooing  value  —  Reproduction  of  business  —  Basis, 

10.  In  determining  the  cost  of  reproducing  the  business  of  a  tele- 
phone property  in  a  large  city  at  the  present  time  for  the  purpose  of 
making  an  allowance  for  going  value  in  a  rate  case,  it  is  Improper  to 
assume,  as  the  basis  of  the  estimate,  that  there  are  no  telephones  in 
the  city. 

Valuation  —  Ooing  value  —  Cost  of  building  up  organization, 

11.  In  estimating  the  cost  of  building  up  the  business  of  a  tele- 
phone company  for  the  purpose  of  ascertaining  whether  an  allowanee 
shall  be  made  for  going  value,  in  a  rate  case,  the  estimated  csst  of 
building  up  the  working  organication  may  be  considered. 
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DepreeUition  —  Telephone  piattl. 

12.  An  aUowanee  lor  anaxuil  de^redatkni  of  4.27  of  tKe  eoet  of  repro- 
duction  of  a  telephone  exchange  on  a  2  per  ooit  sinking-fund  bada^ 
although  deemed  reasonable  by  the  Wisconsin  Commissimi  for  the  pur- 
pose of  cost  analysis,  was  dedlared  insufficient  lu  a  practical  operatii^^ 
expense,  the  company  being  held  entitled,  for  that  purpose,  to  not  less 
than  6  per  cent  of  the  cost  of  reproducing  the  physical  property. 

lntercof*por€Ue  r^Mtions  ^' Telephone  compcuniee'^Reaeenableneee  of 
charges  of  holding  eonipmnf$  for  services, 

13.  A  charge  against  an  operating  telephoae  company  by  holding 
company  for  services  is  not  shown  to  be  unreasonable  by  the  mere  fact 
of  the  community  of  ownership. 

intercorporate  relations  ^•'Services  of  holding  company  ^  Beasona^ 
bleneas  of  charges, 

14.  A  4i  per  cent  charge  made  by  the  American  Telephone  k  Tele- 
graph Company,  a  holding  company,  to  the  Wisconsin  Telephone  Com- 
pany, an  operating  company,  amounting  to  $1.46  per  phone  and  cover- 
ing various  engineering,  accounting,  legal,  and  other  services,  and  all 
payments  for  instruments  fufnished  to  the  Wisconsin  Telephone  Com- 
pany, and  for  a  reserve  stock  of  instruments  for  storeroom  purposes 
not  in  excess  of  8  per  cent  of  the  total  amount  of  instruments  furnished, 
while  criticized  as  to  the  last-mentAoned  item  and  as  to  other  minor 
details,  was  held  to  be  reasonable  as  a  whole,  and  not  to  contain  errora 
sufScient  to  affect  a  rate  schedule. 

][tetum^  Operating  expenses  ^  CarryHig  charge  5y  supply  oompeny. 
16.  An  agreement  of  a  telephone  company  with  a  supply  company 
by  which  the  latter  receives  a  certain  percentage,  above  actual  cost  of 
materials,  for  carrying  charges,  does  not  necessarily  operate  to  burden 
the  telephone  company  with  excessive  maintenance  costs  or  with  abnor- 
mal construction  charges,  since  it  is  reasonable  that  the  supply  com- 
pany should  be  compensated  for  carrying  stock  for  the  relief  of  a 
telephone  company;  and  the  question  is  not  material  in  a  rate  inquiry 
where,  if  the  entire  charge  were  eliminated,  the  effect  of  the  reduction 
would  be  negligible. 

Bates  ^' Telephones  ^  Cost  of  the  service  basis, 

16.  A  schedule  of  telephone  rates  for  various  classes  of  service  may 
be  based  on  the  principle  of  the  cost  of  the  service  although,  by  reason 
of  the  peculiar  character  of  the  business,  this  principle  may  be  so  modi- 
fied as  to  permit  a  higher  rate  of  profit  on  some  classes  of  service  than 
on  others. 

i'altuUion  —  Cost  new  as  factor  in  determining  fair  value, 

17.  The  cost  of  a  telephone  plant  new,  although  it  may  be  used  for 
the  purpose  of  cost  analysis,  is  not  necessarily  the  fair  value  of  the 
property,  since  cost  is  only  one  of  the  elements  to  be  taken  into  con- 
sideration in  fixing  the  fair  value. 

ICateS'^  Telephones  •-'Basis  for  ohtainitig  cost  of  service, 

18.  In  making  use  of  the  result  of  a  cost  ana^sis  to  formulate  a 
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rate  Behednle,  where  ike  aaalysis  is  based  upon  the  oovt  ci  the  plant 
new  rather  than  its  fair  value,  one  of  the  modifications  of  the  cost  of 
any  class  of  service  as  shown  must  be  a  modification  on  account  of  the 
difference  existing  between  cost  new  and  fair  value. 
M^epreeiation^^  Sinking'' fund  haaia^Oo^i  of  service  aftolt^vte. 

19.  In  determining  cost  of  telephone  service,  depreciation  was  com- 
puted on  a  2  per  cent  sinking-fund  basis  upon  the  cost  new  of  the  prop- 
erty^  less  scrap  value. 

JBe^m  —  Percentage  —  Cose  of  eervice  analysis, 

20.  In  estimating  the  cost  of  tdephone  service  interest  was  computed 
at  7i  per  cent  on  the  cost  new  of  the  physical  property. 

Bepreciation  «-  Fumittire,  tools,  and  teams  «-  Cost  of  ser^Hoe  analffsis. 

21.  In  estimating  the  cost  of  telephone  service,  no  allowance  was 
made  for  depreciation  on  furniture,  tools,  and  teams  where  they  were 
carried  on  the  books  of  the  company  as  a  direct  charge  to  various  clear- 
ing accounts. 

Apportionment -^  Telephone  expenses '^  Kenpporttovtment, 

22.  In  estimating  the  cost  of  various  classes  of  telephone  service  for 
the  purpose  of  determining  the  reasonableness  of  rates,  the  Wisconsin 
Commission  apportioned  the  cost  among  the  various  classes  of  service 
and  reapportioned  in  certain  instances  group  expenses  allocated  to  a 
class,  according  to  the  intercommmication  between  classes,  explaining 
in  detail  the  methods  employed  in  i^portioning  the  various  items. 

JUUes  ~  Theories  ~  Cost  of  service  and  other  factors. 

23.  A  number  of  considerations  besides  the  result  of  a  cost  analysis 
enter  into  the  problem  of  revising  telephone  rates,  among  whidi  are 
the  value  of  different  classes  of  service  as  far  as  ascertainable,  and  the 
commercial  aspect  of  each  portion  of  the  schedule. 

Bates  «-  Telephone  —  Excess  radius  charges. 

24.  Excess  radius  charges  for  telephone  service  varying  for  one- 
party  lines  from  $7.50  for  the  first  quarter  mile  to  $108  for  the  twelfth 
quarter  mile,  for  two-party  lines  from  $3.76  for  the  first  quarter  mile  to 
$54  for  the  twelfth  quarter  mile,  and  for  four-party  lines  from  $1.88 
for  the  first  quarter  mile  to  $27  for  the  twelfth  quarter  mile,  were  held 
excessive,  being  out  of  proportion  to  the  increased  cost  incurred  by  rea- 
son of  such  excess  mileage. 

Payment -^  Telephone  service  —  Qtuirterly  hiUing. 

25.  The  practice  of  a  telephone  company  of  collecting  its  bills  quar- 
terly in  advance  was  held  unreasonable,  and  the  company  was  ordered  to 
collect  monthly  in  advance  although  such  collections  would  involve 
some  additional  expense. 

Bates -^  Telephone -^  UnlimUed  business  rate  ^  Reasonableness. 

26.  An  unlimited  business  rate  of  $96  per  year  was  reduced  to  $87 
per  year,  although  the  cost  of  the  service  was  approximately  $75  per 
main  station  per  year,  it  appearing  that  about  30  per  cent  of  its  sub- 
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acriberg  were  voluntarily  tmldng  this  needleMly  expeoaive  dAM  of  metw* 
ice. 
Bates  —  Telephone  —  State  and  elasa  unifomU^. 

27.  The  Wisconsin  Commission  will  not  fix  a  uniform  rate  for  tele- 
phone service  for  the  state  as  a  whole,  or  a  uaiform  rate  for  all  classes 
of  service  in  a  city,  since  such  uniformitj  cannot  be  justified  either  by 
the  cost  or  value  of  the  service. 

Return  -^  Beastmahleness  as  a  whole — Segi^egoMon  of  teiephone  prop- 
erty, 

28.  In  determining  the  reasonableness  of  telephone  rates  for  a  given 
city,  the  Wisconsin  Commission  will  not  eonsider  the  business  of  the 
company  in  the  state  as  a  whole,  but  will  give  principal  consideration 
to  the  cost  of  furnishing  service  in  the  city  as  related  to  the  revenue 
which  the  company  is  deriving  from  that  service,  although  some  con- 
sideration may  be  given  to  the  fact  that  the  company  is  undertaking 
to  develop  a  comprehensive  system  of  telephone  service  in  the  state. 

Return  ^BeasomablenesS'^FtiotorB  determinhtg. 

29.  Returns  upon  the  investment  in  a  telephone  plant  should  cover 
the  cost  of  the  capital  necessary^  the  compensation  for  certain  risks 
such  as  are  not  covered  in  the  interest  charges,  and  the  cost  of  such 
managerial  expenses  as  are  not  included  in  the  operating  expenses 
pr<^per. 

Return  ^Telephone  plant  ^  Percentage  ^  Mffiotenoy  of  management. 

30.  A  return  of  8  per  cent  upon  the  fair  value  of  the  property  of  a 
telephone  company  was  held  justified,  particularly  in  view  of  the  un- 
usual efficiency  of  the  management,  and  of  the  peculiar  risks  of  the 
business. 

Rates '^Nickel  class  of  telephone  service  ^Monthly  gttaranty. 

31.  The  practice  of  a  telephone  company  of  applying  the  rates  for 
the  nickel  classes  of  service  in  the  form  of  a  monthly  guaranty  was  held 
reasonable. 

[April  18,  191C.] 

Complaint  as  to  the  alleged  unreasonableness  of  the  rates  of 
the  Wisconsin  Telephone  Company.  The  fair  value  of  the  com- 
pany's property  as  of  January  1,  1915,  was  found  to  be  $6,860,- 
000.  After  an  elaborate  examination  of  the  costs  of  the  various 
classes  of  service,  the  company  was  ordered  to  discontinue  its 
present  rates  and  adopt  a  new  schedule  specified  in  the  order. 
Further  facts  are  stated  in  the  opinion. 

By  the  Commission:  The  complaint  in  this  matter,  signed 
by  Peter  B.  Bogart  and  thirty  others,  all  residents  of  Milwaukee, 
Wisconsin,  was  filed  with  the  Commission  April  26,  1910.  Aside 
P.U.R.19I60. 
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from  the  cuatomary  formal  allegations,  complainants  charge  (1) 
that  the  rate  for  unlimited  telephone  service  is  grossly  excessive, 
unreasonable,  and  unlawful,  and  contrary  to  sound  principles  of 
public  policy;  (2)  that  the  contracts  for  service  insisted  upon  by 
the  Wisconsin  Telephone  Company  as  a  condition  to  the  furnish- 
ing of  service  are  unjustly  discriminatory  in  many  respects,  and 
xmreaaonable  in  their  provisions,  and  contrary  to  sound  principles 
of  public  policy;  and  (3)  that  the  company  has  for  years  past 
charged  grossly  excessive,  unreasonable,  and  unlawful  rates  for 
the  furnishing  of  telephones  to  the  state  and  to  subscribers  within 
the  state,  and  has  thereby  collected  from  such  subscribers  and 
converted  to  its  own  use  vast  sums  of  money  which  it  still  retains, 
all  of  which  is  contrary  to  law  and  to  sound  principles  of  public 
policy. 

Complainants  ask  that  a  thorough  investigation  of  the  affairs 
of  tho  telephone  company  be  made,  that  the  amount  it  has 
charged,  collected,  and  converted  to  its*  own  use  in  excess  of  a 
lawful  amount  be  ascertained  and  deducted  from  the  present 
value  of  the  plant  to  arrive  at  a  basis  for  future  rates,  and  that 
an  order  be  entered  requiring  the  company  to  conform  to  new 
forms  of  contract  to  be  required  by  the  Commission,  and  to  abide 
by  such  rate  changes  as  ordered  by  the  Commission. 

The  answer  of  the  telephone  company  filed  May  6,  1910,  de- 
nies all  charges  of  unreasonableness  in  connection  with  its  rates 
and  practices. 

On  October  12,  1911,  the  city  of  Milwaukee,  pursuant  to  a 
resolution  passed  by  its  coramon  council,  July  3,  1911,  inter- 
vened in  the  case  of  Bogart  et  al.  v.  Wisconsin  Telephone  Com- 
pany, asking  for  a  complete  investigation  of  the  company  by  the 
Commission,  and  that  an  order  be  made  that  the  company  sub- 
stitute for  its  unreasonable  and  unlawful  charges  such  rates  as 
should  be  found  reasonable  and  just  by  the  Commission. 

Hearing  in  this  case  was  held  at  Milwaukee  June  15,  16,  17, 
18,  23,  and  24,  1915.  Appearances  were:  E.  H.  Hibbard,  on 
behalf  of  Peter  B.  Bogart  and  others  similarly  situated;  Max 
Schoetz,  Jr.,  Assistant  City  Attorney,  on  behalf  of  the  city  of 

P.U.R.1916C.  66 


Digitized  by 


Google 


1026  WISCONSIN  RAILROAD  COMMISSION. 

Milwaukee;  Miller,  Mack,  &  Fairchild,  by  Edwin  S.  Mack,  on 
behalf  of  the  Wisconsin  Telephone  Company. 

As  developed  at  the  hearing,  it  appears  that  the  chief  matters 
for  investigation,  aside  from  the  general  question  of  rates,  are 
the  company's  rules  requiring  payment  of  bills  for  exchange 
service  quarterly  in  advance  and  applying  the  rate  on  nickel  tele- 
phones in  the  form  of  a  monthly  guaranty,  instead  of  upon  an 
annual  basis.  Certain  other  rules  of  the  utility  were  also  sub- 
jected to  criticism,  but  they  need  not  be  enumerated  at  this 
point  We  may,  therefore,  turn  our  attention,  first  of  all,  to  the 
question  of  rates. 

The  present  rate  schedule  of  the  Milwaukee  exchange  of  the 
Wisconsin  Telephone  Company  is  made  up  of  charges  for  a  large 
number  of  classes  of  service,  which  need  not  be  included  at  this 
point.  Various  portions  of  the  schedule  will  be  discussed  in 
detail  later  in  this  decision. 

An  investigation  of  the  reasonableness  of  the  existing  schedule 
of  telephone  rates  involves  a  determination  of  the  fair  value  of 
the  property  used  and  useful  in  the  service  of  the  public,  and  of 
the  amounts  which  should  reasonably  be  allowed  for  depreciatioTi 
and  for  interest  and  profits.  It  involves,  further,  a  determination 
of  the  reasonableness  of  reported  costs  of  operation  and  of  rev- 
enues of  the  utility.  After  the  valuation,  the  proper  allowances 
for  interest  and  depreciation,  and  the  expenses  and  revenues  have 
been  ascertained,  there  remains  the  task  of  allocating  and  appor^ 
tioning  expenses,  including  allowances  for  interest  and  deprecia- 
tion among  the  various  classes  of  service  differentiated  by  the 
rate  schedule  of  the  company,  in  order  that  the  cost  of  furnishing 
each  class  of  service  will  be  obtained. 

ValiuUion. 

The  determination  of  the  fair  value  of  the  property  of  the 
Milwaukee  telephone  exchange  involves  a  consideration  of  the 
various  elements  which  have  repeatedly  been  held  to  have  a 
bearing  upon  the  value  which  a  regulating  agency  should  find  in 
a  case  involving  the  reasonableness  of  rates.  Among  these  ele- 
ments, there  are  several  which  need  particular  consideration  in 
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the  case  before  us,  and  which  were  the  subject  of  considerable 
testimony  and  of  a  number  of  exhibits  introduced  at  the  hearings. 
Among  these  may  be  mentioned  the  value  of  the  property  as 
carried  on  the  books  of  the  company,  the  cost  of  reproduction 
new  of  the  physical  property,  the  extent  of  accrued  depreciation, 
and  its  effect  upon  actual  value,  the  going  value  as  evidenced  by 
past  losses,  or  by  the  cost  of  reproducing  the  business,  and  the 
working  capital  which  should  be  provided  for  proper  conduct  of 
the  company's  business. 

For  the  purposes  of  this  case,  it  has  appeared  necessary  to 
confine  our  analysis  of  the  company's  operations  principally  to 
two  fiscal  periods,  the  year  ended  June  30, 1912,  and  the  eighteen- 
month  period  ended  December  31,  1914.  The  first  of  these 
periods  was  chosen  because  the  traffic  study  to  which  reference 
will  be  made  later  was  made  in  the  spring  of  1912,  and  the 
second  period  was  used  because,  at  the  time  during  which  most 
of  the  analyses  in  connection  with  the  case  were  being  made,  the 
latest  available  financial  report  was  for  the  eighteen  months  men- 
tioned. As  shown  in  the  Wisconsin  Telephone  Company's  re- 
ports to  the  Commission,  the  investment  in  the  Milwaukee 
exchange  system  as  of  June  30,  1912,  was  $4,029,873.22,  aside 
from  its  proportion  of  $125,717.24  carried  as  property  jointly 
used  by  all  Wisconsin  Telephone  Company  operating  systems. 
On  December  31,  1914,  the  corresponding  amount  was  $5,000,- 
704.15,  with  a  pro  rata  of  joint  property  amounting  in  total  to 
$151,971.77. 

A  valuation  made  by  the  engineering  staff  of  the  Commission 
showed  a  cost  of  reproduction  new  as  of  January  1,  1911, 
amounting  to  $3,835,522,  and  a  cost  of  reproduction  less  depre- 
ciation amounting  to  $3,030,813,  both  exclusive  of  pavement 
over  conduit  which  was  placed  subsequent  to  the  laying  of  the 
conduit.  Following  is  a  summary  of  the  engineers'  valuation  as 
of  January  1,  1911: 
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FINAL  SUMMARY. 
Revised  Valuation  January  1,  1911. 

BeproducMonCo.t    ^"gg^^ 

A  l—Central  station  lands  $75,200  $75,300 

A  2-Otiier  lands   28.100  28.100 

1101,300   fUMklOO 

B  1— Poles  and  wire  supports  224.808  153.888 

B  2—Aerial   wire— rural    11.675  8,989 

B  2-       "         ••    —city    61.988  74.316 

B  2— Subscriber's  sta.  equip,  (drops)  city  107.864  71,985 

B  2-          ••               rural    ...  1,846  1.382 

B  S-Aerial  cable  359,945  294,226 

B  4— Underground  conduit— main  381.124  331,078 

B  4—          *•                    "       —subsidiary  48.616  89.598 

B  4— Tunnel  and  city  inspector  28.642  26.623 

B  5— Underground  cable  (nouse)    10,862  9.118 

B  5-             •♦               ••       main  466.910  400,539 

B  5-             "               "       subsidiary  22.461  19,441 

B  5—             "              "       submarine  11,432  6,966 

B  6— Subscriber's  sta.  equipment— PBX  82.814  47,261 

B  6-    "       "      "      241,683  138.364 

B  6-          "                "             ••        —Booths    ....  10,667  6.095 

B  6—          "                "             "       — Install aUon  121.181  66,913 

a,164»008   l,GO,f88 

C  1— Exchange  buildings  346.679  307.929 

C  2-Mi8cellaneous  bufldings  15.998  5.824 

382.677    313.753 

D  1— Exchange  equipment— central  office 525.698  891.855 

B    —General  office  equipment  35.801  26,844 

Fl-Pavlng    81,946  75,400 

— -—  81.946    — -—  75.400 

Total  — ==-«   ^2^  ^   «—   —^= 

Add  15%  (See  note  below)   491.014  386.840 

ToUl  $3,764,439  I3.966.9M 

H  1— Distribution  system  supplies  $40,853  $40,863 

H  2— Central  plant  supplies  4.746  4,746 

U  3— General  office  supplies  1,928  1.894 

H  4— Miscellaneous  supplies 1,223  791 

Warehouse  8% 1.463  1.462 

60.213   #,736 

J        Noneperating  property  including  15%  ....  8.510  1,238 

Use  and  repair  of  construction  tools 2.466  1.973 

Jumper  wires  • 14,896  11.103 

Total   $8,836,622  $3,080,9(3 

P  2— Pavement  now  existing  over  conduit  (Inc. 

15%)  224.528  296.566 

Note.— Addition  of  15%  to  cover  engineering,    superintendence,    interest  during 
construction,  contingencies,  etc. 

Increases  to  property  since  January  1,  1911,  have  been  checked 
and  examined,  and  it  is  believed  that  the  charges  made  by  the 
company  can  be  accepted  as  reported,  as  the  policy  of  the  com- 
pany with  regard  to  charges  to  property  and  plant  appears  to 
have  been  conservative.  In  its  reports  to  the  Commission,  ad- 
ditions to  property  are  reported  for  the  years  ended  June  30, 
1911,  1912,  and  1913,  and  for  eighteen  months  ended  December 
31,  1914.  As  the  reported  additions  for  1911  include  additions 
made  during  six  months  prior  to  the  date  of  the  valuation  by  the 
engineering  staff,  it  has  been  impossible  to  check  the  value  exactly 
by  adding  these  reported  additions  to  the  engineers'  value.  How- 
ever, in  respondent's  exhibit  25,  we  have  a  statement  of  additions 
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to  plant,  according  to  calendar  years,  from  January  1,  1911,  to 
December  31,  1914.  The  total  of  all  additions  to  the  Milwaukee 
exchange  actually  charged  on  the  books  of  the  company  during 
this  period  was  $1,433,186.97,  which,  added  to  the  engineers' 
figure  of  $3,835,522,  would  indicate  that  the  reproduction  cost 
as  of  December  31,  1914,  was  about  $5,268,709,  including  prop- 
erty used  for  the  Milwaukee  exchange,  but  carried  on  the  books 
for  the  utility  as  a  whole,  and  not  covered  by  the  book  cost  of 
$5,000,704.15.  By  adding  to  the  cost  of  reproduction  as  shown 
in  the  engineers'  valuation  of  January  1,  1911,  the  additions  for 
1911  and  one  half  of  the  additions  for  1912,  we  obtain  an  ap- 
proximate cost  new,  as  of  June  30,  1912,  of  $4,318,633,  which 
is  comparable  with  the  book  value  of  $4,029,873.22,  except  that 
the  latter  amount  does  not  include  its  pro  rata  of  utility  as  a 
whole  property. 

Objections  to  the  engineers'  valuation  by  the  city  related  to  a 
number  of  points,  chief  of  which  were : — 

1.  The  result  obtained  by  considering  64  per  cent  of  Grand 
OflSce  Building  as  chargeable  to  the  Milwaukee  exchange. 

2.  The  cost  new  less  depreciation  placed  on  certain  of  the 
older  types  of  substations. 

3.  The  value  placed  on  land  and  buildings. 

4.  The  unit  prices  paid  by  the  Wisconsin  Telephone  Company 
to  the  Western  Electric  Company  for  construction  materials. 

With  regard  to  the  first  of  these,  we  find  that  the  amount 
entered  in  the  detail  of  the  valuation  as  the  cost  new  of  the  entire 
Grand  Office  Building  was  in  error,  but  that  the  amount  charged 
to  the  Milwaukee  exchange  was  correctly  entered.  An  error  in 
the  cost  new  less  depreciation,  however,  was  found,  the  correction 
of  which  increased  the  present  value  $1,000. 

[1]  The  present  value  placed  on  certain  substations  seemed 
to  be  higher  than  the  application  of  a  life  table  would  warrant, 
but  the  testimony  developed  the  fact  that  these  were  all  rebuilt 
instruments.  The  present  values  included  in  the  engineers'  valu- 
ation are  therefore  believed  to  be  fair. 

With  regard  to  the  values  placed  on  land  and  buildings,  a 
number  of  assessors  of  the  city  of  Milwaukee  were  called  as  wit- 
nesses, but.  nothing  in  the  testimony  indicated  that  a  reduction 
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should  be  made  in  the  amounts  fixed  by  the  engineers  of  the  Com- 
mission as  the  cost  of  replacing  the  land  and  buildings. 

[2]  As  the  greater  part  of  the  material  used  by  the  Wisconsin 
Telephone  Company  is  purchased  from  the  Western  Electric 
Company,  a  valuation  based  entirely  upon  unit  prices  actually 
paid  by  the  telephone  company  would  be  excessive  to  the  extent 
that  the  relation  between  the  seller  and  the  purchaser  resulted  in 
the  payment  of  more  than  a  normal  price  for  material,  if  at  all 
However,  in  making  up  its  valuation  of  physical  property  as  of 
January  1,  1911,  the  engineering  staff  has  applied  to  each  item 
of  the  inventory  a  imit  price  which  appeared  reasonable  regard- 
less of  the  price  actually  paid.  Whether  or  not  the  relations  be- 
tween the  Wisconsin  Telephone  Company  and  the  Western 
Electric  Company  result  in  the  telephone  company  paying  more 
than  a  normal  price  for  material,  therefore,  is  not  a  matter  for 
determination  in  connection  with  the  valuation. 

On  the  part  of  the  telephone  company  very  little  evidence  was 
introduced  upon  the  question  of  the  engineers'  estimate  of  phys- 
ical valuation.  During  the  process  of  making  the  valuation  of 
the  physical  property,  conferences  were  held  between  the  en- 
gineers of  the  Commission  and  those  of  the  company,  and  a 
settlement  of  most  of  the  disputed  points  arrived  at  The  atti- 
tude of  the  company  as  expressed  at  the  hearing  was  not  one  of 
acquiescence  in  the  physical  valuation,  but  was  rather  that,  as 
all  matters  related  to  it  had  been  gone  into  fully  with  the  Com- 
mission's engineers,  the  company  would  not  present  further 
evidence  as  to  the  unit  prices  used.  However,  it  should  be  noted 
that  in  making  up  the  final  valuation  which  was  put  in  evidence 
at  the  hearing,  a  number  of  items  which  the  engineering  depart- 
ment had  decided  to  include  in  the  valuation  had  not  been  in- 
cluded. Additions  to  the  cost  new  on  account  of  these  changes 
are:  Addition  to  value  of  Grand  Office  Building,  $7,339,  ad- 
dition for  reel  injury  in  connection  with  cable  construction, 
$1,753,  pole  steps,  $696;  making  a  total  addition  of  $9,788, 
and  increasing  the  cost  new  as  of  January  1,  1911,  to  $3,845,310. 

[3]  Although  little  objection  was  made  by  the  company  to 
the  engineers'  appraisal,  as  far  as  the  detailed  valuation  of  phys- 
ical property  is  concerned,  objection  was  raised  to  the  allowance 
of  15  per  cent  to  cover  interest  during  construction,  contingen- 
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cies,  engineering,  omissions,  taxes  during  construction,  etc. 
Exhibit  27  introduced  on  behalf  of  respondent  contains  a  resume 
of  the  matter  of  overhead  allowances  as  related  to  the  Milwaukee 
telephone  plant  The  testimony  of  the  engineer  of  the  Chicago 
Telephone  Company,  who  was  formerly  engineer  of  the  Wiscon- 
sin Telephone  Company,  also  bore  upon  the  question.  This 
testimony  and  respondent's  exhibit  27  contain  detailed  estimates 
of  allowances  which  should  be  made  for  overhead  construction 
expenses  as  follows: 

Engineering 5% 

General  supervision    2 

Omissions,  contingencies  and  incidentals 6 

Organization,  legal,  and  administration  1 

Interest  during  construction  12 

Insurance  during  construction   2 

Taxes  during  coostructioo  2 

Total 29% 

The  allowance  claimed  by  the  company  for  construction  over- 
heads is,  however,  20  per  cent,  instead  of  29  per  cent,  as  shown 
by  the  detailed  estimates.  Apparently,  in  arriving  at  this  per- 
centage, there  was  no  scaling  down  of  individual  allowance  as 
covered  by  the  estimate  in  respondent's  exhibit  27,  but  the  total 
allowance  considered  reasonable  by  the  company  was  arbitrarily 
reduced  to  20  per  cent  for  purposes  of  this  case.  Inasmuch  as 
no  revision  of  the  details  has  been  submitted,  to  show  in  what 
proportions  the  various  elements  are  included  in  the  final  estimate 
of  20  per  cent,  it  will  be  difficult  to  present  here  a  full  analysis 
of  the  data  included  in  respondent's  exhibit  27.  There  are,  how- 
ever, certain  features  of  the  exhibit  which  should  be  discussed. 

The  propriety  of  including  certain  overhead  construction  al- 
lowances must  depend  largely  upon  the  conditions  under  which 
valuation  work  is  done.  It  is  not  our  purpose  to  discuss  at  this 
point  all  of  the  elements  covered  by  construction  overheads,  but 
there  are  reasons  why  an  allowance,  more  conservative  than  that 
claimed  by  respondent,  is  considered  reasonable.  Among  the 
elements  for  which  a  more  conservative  allowance  is  considered 
fair,  are  omissions,  contingencies,  and  incidentals,  interest,  and 
taxes. 

The  proper  allowance  to  be  made  for  omissions,  contingencies, 

and  incidentals  must  be  determined  in  the  light  of  the  methods 
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used  in  making  the  appraisal.  In  this  case,  the  original  inven- 
tory was  prepared  by  respondent's  engineering  department,  and 
checked  by  the  Commission's  engineers.  Later,  it  was  carefully 
checked  by  respondent's  engineers,  and  the  only  omissions  noted 
are  those  already  discussed,  amounting  to  $9,788,  which  have 
been  included  in  the  valuation.  Although  we  do  not  think  that 
the  appraisal  by  our  engineers,  as  it  is  now  before  us,  is  entirely 
complete,  we  believe  that  omissions  have  been  reduced  to  a 
minimum,  and  that  a  very  small  allowance  is  sufficient.  Under 
different  methods  of  valuation,  a  larger  allowance  might  well  be 
necessary. 

With  reference  to  contingencies,  somewhat  the  same  conditions 
exist.  Conferences  were  held  between  the  engineers  of  the  Com- 
mission and  respondent's  engineers,  and  we  believe  that  the  imit 
prices  used  in  the  valuation  as  submitted  to  the  Commission  are 
sufficiently  large  to  provide  for  contingencies  actually  met,  when 
taken  in  connection  with  the  allowance  included  in  the  15  per 
cent  overhead.  Although  it  is  not  at  all  impossible  that  if  the 
plant  were  to  be  entirely  rebuilt,  certain  contingencies  might 
arise  which  did  not  arise  in  the  construction  of  the  existing  plant, 
it  is  equally  possible  that  the  element  of  contingencies  might  be 
less  important  than  it  was  in  constructing  the  existing  plant.  All 
things  considered,  we  believe  that  sufficient  allowance  has  been 
made  for  this  element,  in  the  engineers'  appraisal. 

The  company's  exhibit  27  contains,  in  its  detail,  an  allowance 
of  12  per  cent  for  interest  during  construction,  which  is  equiva- 
lent to  assuming  that  the  capital  required  for  construction  work 
would  be  tied  up  for  an  average  of  two  years.  Although  the  re- 
duction of  the  total  overhead  claimed  from  29  per  cent  to  20  per 
cent  must  materially  reduce  the  percentage  claimed  for  interest 
during  construction,  the  amount  apparently  embodied  in  the  com- 
pany's final  claim  is  in  excess  of  what  we  believe  to  be  a  necessary 
allowance.  Considering  the  fact  that  not  all  of  the  capital  would 
be  required  at  the  beginning  of  the  construction  period,  and  that, 
if  the  plant  were  actually  to  be  replaced,  portions  of  it  would 
undoubtedly  be  put  in  service  before  the  completion  of  construo- 
tion  work  on  the  entire  plant,  we  believe  that  the  allowance  for 
interest  in  the  15  per  cent  overhead  provided  for  in  our  engineers' 
appraisal  is  adequate. 
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Under  the  Wisconsin  law,  telephone  companies  are  taxable  on 
gross  earnings.  The  contention  of  the  city  of  Milwaukee  is  that 
no  allowance  for  taxes  should  be  included  in  construction  over- 
heads, because  no  taxes  would  be  payable  until  the  plant  was  put 
in  operation,  and  then  only  to  the  extent  of  a  fixed  proportion 
of  gross  earnings.  Eespondent's  exhibit  27  includes  in  the  29 
per  cent  an  allowance  of  2  per  cent  for  taxes  during  construction, 
although  this  is  probably  scaled  down  proportionately  in  the 
final  claim  of  20  per  cent.  We  are  not  aware  of  any  ruling  to 
the  effect  that  a  telephone  plant  in  process  of  construction,  but  not 
actually  rendering  telephone  service,  would  be  subject  to  taxation 
in  Wisconsin. 

Our  conclusion  is,  therefore,  that  the  15  per  cent  allowance 
for  construction  overheads  as  included  in  our  engineers'  ap- 
praisal is  a  fair  allowance. 

[4]  Aside  from  questions  as  to  the  reasonableness  of  the  ap- 
praisal of  the  physical  property,  as  represented  by  the  cost  of 
reproduction,  a  number  of  questions  were  raised  which  need 
consideration. 

The  city  has  asked  for  an  investigation  of  the  extent  to  which 
aerial  and  underground  leads  are  duplicated,  and  an  inspection 
was  made  of  the  only  instance  of  such  duplication  cited  at  the 
hearing.  This  duplication  occurred  in  a  rapidly  growing  part 
of  the  city,  where  the  aerial  cable  installed  by  the  telephone 
company  was  still  in  good  condition  when  the  street  was  paved 
and  provision  made  for  an  underground  lead.  There  may  be 
other  minor  instances  of  such  duplication,  but  they  are  of  no 
greater  extent  than  would  be  anticipated  in  a  city  as  large  as 
Milwaukee.  We  are  unable  to  share  the  suspicion  that  the  com- 
pany  has  intentionally  caused  wasteful  duplication,  and  there  is 
nothing  in  the  facts  of  the  situation  which  indicates  that  the  com- 
pany has  duplicated  its  facilities,  except  where  municipal  re- 
quirements made  such  action  necessary,  or  where  an  unusually 
rapid  growth  of  population  made  existing  facilities  inadequate 
before  they  were  worn  out.  Plans  for  construction  work  are 
very  carefully  made  by  the  company  in  co-operation  with  the 
staff  of  the  American  Telephone  &  Telegraph  Company.  All  ele- 
ments which  will  be  likely  to  affect  the  demand  for  telephone 

service  in  any  part  of  the  exchange  area  are  studied  carefully  so 
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that  plans  for  the  development  of  the  plant  may  be  liable  to  the 
very  minimum  of  error,  and  on  the  whole  the  results  obtained 
appear  to  have  been  excellent 

[5]  The  cost  new  less  depreciation,  as  included  in  the  ap- 
praisal made  by  the  Commission's  engineers,  was  criticized  by 
the  company.  The  contention  of  the  company  as  developed  in 
its  exhibit  26  and  in  the  testimony  of  its  former  engineer  is  that 
the  extent,  of  depreciation  should  be  determined  by  inspection 
rather  than  by  the  use  of  life  tables  or  other  methods  employed 
by  the  Commission's  engineers.  We  are  not  unaware  of  the 
shortcomings  of  a  life-table  method  of  determining  present  value. 
That  method,  when  used  without  recognition  being  given  to 
local  conditions  such  as  standards  of  maintenance,  climatic  con- 
ditions, growth  of  the  community  as  bearing  upon  probable 
inadequacy  or  obsolescence,  and  others  which  might  be  enumer^ 
ated,  is  recognized  as  imperfect  To  be  properly  applied,  the 
life-table  method  must  be  modified  at  many  points  by  the  appli- 
cation of  the  inspection  method.  By  the  inspection  method,  we 
mean  not  only  a  visual  inspection  of  the  various  parts  of  the 
plant,  but  a  study  of  all  conditions  related  to  its  operation  and 
maintenance  which  would  have  a  tendency  to  change  the  results 
of  a  strict  application  of  a  table  of  average  lives.  We  cannot, 
however,  subscribe  to  the  results  obtained  from  an  application 
of  the  inspection  method  alone,  as  explained  in  the  testimony  and 
in  respondent's  exhibit  26.  That  method  is  probably  of  value  in 
measuring  the  usefulness  of  the  equipment  for  the  furnishing 
of  service  as  of  the  date  of  the  inspection.  It  is  possible  that  a 
telephone  plant  which,  according  to  a  proper  application  of  the 
life-table  method,  is  in  70  per  cent  condition,  will  be,  for  example, 
in  90  per  cent  condition,  as  far  as  the  ability  of  the  plant  to 
render  service  at  the  time  of  the  inspection  is  concerned.  This, 
however,  does  not  mean  that  the  value  of  the  equipment  in  its 
existing  condition  is  actually  90  per  cent  of  its  cost  of  repro- 
duction. Any  item  or  all  items  of  equipment  may  be  practically 
equal  to  corresponding  items  of  new  equipment,  if  measured  by 
the  work  which  they  are  capable  of  performing  on  a  given  date, 
but  they  may  be  so  nearly  at  the  end  of  their  useful  life  that  only 
a  small  part  of  their  wearing  value  is  left  As  one  line  of  evi- 
dence bearing  upon  the  fair  value  of  the  property  of  a  utility, 
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tlie  service  condition,  as  determined  by  applying  the  inspection 
method,  may  be  of  value,  but  it  cannot  be  substituted  for  the 
present  value,  when  that  value  has  been  ascertained  by  properly 
applying  the  life-table  method. 

Additions  to  the  property  from  the  date  of  the  appraisal  made 
by  the  Commission's  engineers,  January  1,  1911,  to  the  date  to 
be  used  as  a  basis  for  the  decision  in  this  case,  must  also  be  taken 
into  consideration.  It  appears  that  a  valuation,  approximately 
as  of  July  1,  1914,  should  be  used  in  this  case.  The  last  fiscal 
period  for  which  a  report  is  available  at  this  time  is  the  eighteen- 
month  period  ended  December  31,  1914.  Although  July  1st  is 
past  the  middle  of  this  period,  the  conditions  as  of  that  date  will 
be  sufficiently  close  to  average  conditions  for  the  period  to  be  used 
for  purposes  of  the  valuation.  Following  are  the  additions  from 
January  1,  1911,  to  December  31,  1913,  and  one  half  of  the  ad- 
ditions during  1914,  as  shown  by  respondent's  exhibit  25: 

1911  $261,120.19 

1912 443,782.75 

1P13  360,895.55 

1014  (one-half)  183,694.24 

Total $1,249,492.73 

Added  to  the  corrected  cost  new  of  January  1,  1911,  this 
brings  the  total  cost  of  reproduction  as  of  July  1,  1914,  to 
$5,094,803. 

[6]  Exhibit  25  also  contains  a  statement  of  additions  for 
1911,  1912,  1913,  and  1914,  with  3  per  cent  added  for  interest 
during  construction,  on  the  assumption  of  an  average  construction 
period  of  six  months.  The  attitude  of  the  company  on  this  was 
that  engineering,  supervision,  and  certain  other  construction  over- 
heads might  be  covered  by  the  additions,  as  per  books,  but  that 
interest  during  constmetion  had  not  entered  into  the  book  figures. 
With  3  per  cent  added  for  interest  during  construction,  the  ad- 
ditions would  be: 

1911  .* $268,096.04 

1912 455,702.68 

1913  372,183.57 

1914  (one-half)  189,696.-23 

Total  $1,285,678.42 

This  amount  added  to  the  corrected  cost  of  reproduction  as  of 

January  1,  1911,  would  bring  the  total  cost  of  reproduction  as  of 
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July  1,  1914,  to  $5,130,988.  The  addition  of  3  per  cent  for  in- 
terest during  construction  is  not  without  justification.  Interest 
charges  are  not  covered  by  property  and  plant  additions  recorded 
on  the  company's  books,  although  in  estimating  the  cost  of  repro- 
ducing the  property,  an  allowance  for  interest  must  be  made. 
Nothing,  however,  was  introduced  to  show  the  extent  of  the  in- 
terest charges  actually  incurred  in  connection  with  additions  to 
property. 

[7]  WorJcing  Capital. — The  city  has  objected  to  any  allow- 
ance for  working  capital  on  the  ground  that  the  company  now 
collects  for  three  months'  service  in  advance.  Testimony  intro- 
duced, however,  indicates  that  on  the  ^verage,  a  substantial  part 
of  the  quarter  has  elapsed  before  bills  are  paid.  Inasmuch  as 
the  order  in  this  case  will  require  that  quarterly  billing  be  dis- 
continued and  monthly  billing  substituted,  it  becomes  important 
that  a  sufficient  allowance  for  working  capital  be  made.  The 
proper  allowance  for  working  capital  is  not  easy  to  fix.  The 
company  asks  for  an  allowance  of  $100,000  for  this  purpose,  but 
the  testimony  introduced  is  not  conclusive  as  to  the  reasonable- 
ness of  any  specific  allowance.  The  most  economical  operation 
of  the  telephone  utility  can  be  attained  only  if  the  utility  has 
sufficient  capital  on  hand  to  enable  it  to  meet  its  obligations 
promptly.  Inasmuch  as  patrons  of  the  company  have  the  right 
to  expect  that  its  business  will  be  economically  and  efficiently 
managed,  the  company  has  the  right  to  a  return  upon  such 
working  capital  as  is  requisite  to  the  most  economical  conduct 
of  its  business.  We  are  inclined  to  the  opinion  that  a  somewhat 
smaller  allowance  than  that  asked  for  by  the  company  will  be 
sufficient  and  that  the  proper  allowance  is  between  $50,000  and 
$100,000. 

[8-10]  Oomg  Value. — Upon  the  question  of  going  value, 
the  evidence  which  was  presented  at  the  hearing  is  limited  for 
the  most  part  to  estimates  of  what  the  cost  would  be  of  producing 
the  business  of  the  Milwaukee  exchange  if  there  were  not  a  tele- 
phone plant  in  the  city.  Respondent's  exhibits  29  and  30 
contain  estimates  of  such  cost.  In  exhibit  29,  the  assumption 
is  made  "that  the  plant  begins  operation  three  and  one-fourth 
years  after  the  commencement  of  the  undertaking,  and  that 
development  and  the  sale  of  service  take  place  during  the  pre- 
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cess  of  construction;  and  .  .  .  that  the  exchange  is  fully 
developed  and  has  all  of  its  subscribers  obtained  and  connected 
in  a  period  of  five  (5)  years  from  the  commencement  of  the 
undertaking."  In  exhibit  30,  the  assumption  is  made  "that 
the  plant  is  completed  at  the  time  operations  are  started,  with 
the  exception  of  station  equipment  and  drop  wires,  and  that  the 
8ubscribei*s  are  obtained  over  a  period  of  five  years  after  the 
plant  is  completed  and  in  operation." 

Going  value  is  usually  held  to  represent  the  cost  of  the  busi- 
ness when  looked  upon  as  more  or  less  distinct  from  the  physical 
property  employed  in  the  service.  Its  extent  mostly  depends 
upon  the  actual  cost  of  such  business  and  upon  the  cost  of  repro- 
ducing it,  although  it  may  also  be  affected  by  many  other  factors. 
When  the  records  and  accounts  are  available  and  have  been 
properly  kept,  the  actual  or  original  cost  can  as  a  rule  be  deter- 
mined therefrom.  When  such  records  are  not  available  it  is 
necessary  to  be  guided  in  such  determinations  by  the  surrounding 
circumstances  and  by  the  probable  or  usual  experience  in  such 
matters.  The  cost  of  reproducing  the  business  is  always  a  matter 
of  estimates.  ^Tiile  some  of  the  methods  employed  for  this 
purpose  may  be  questionable,  there  are  ways  in  which  this  cost 
can  be  found  with  a  reasonable  degree  of  accuracy.  These  two 
classes  of  costs  when  properly  ascertained  constitute  important 
evidence  of  going  value.  While  they  cannot  always  be  closely 
followed  except  under  conditions  that  are  normal,  they  go  far 
in  showing  the  relations  that  obtain  between  those  who  furnish 
the  service  and  those  who  obtain  it. 

Although  because  of  changes  in  ownership  and  other  causes 
the  early  records  of  the  plant  in  question  here  are  not  available, 
it  cannot  "be  assumed  from  this  that  its  earnings  from  the  begin- 
ning have  been  high  enon2:h  to  cover  reasonable  allowances  for 
operating  expenses  including  depreciation,  interest,  and  profits, 
and  that  there  is  therefore  no  development  cost  upon  which  to 
base  going  value.  Experience  shows  very  clearly  that  practi- 
cally all  utilities,  whether  situated  similarly  to  the  one  in  ques- 
tion here  or  not,  show  deficits  below  reasonable  returns  during 
at  least  the  earlier  years  of  their  operation.  While  in  the  instant 
case  these  deficits  may  not  have  been  as  great  as  those  often 
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found  in  more  general  inquiries  upon  these  points,  we  have  no 
reason  to  think  that  they  did  not  exist. 

The  exhibits  presented  by  the  company  as  to  the  deficits  which 
would  be  incurred  if  the  business  were  to  be  replaced  at  the 
present  time  have  some  evidentiary  value  as  related  to  the  ques- 
tion of  going  value,  but  we  believe  that  the  amounts  shown  in 
those  exhibits  are  greater  than  any  allowance  which  can  be  made 
for  this  element  of  value. 

Whether  or  not  the  estimates  are  correct  as  applied  to  a  city 
as  large  as  Milwaukee  in  which  there  has  never  been  a  telephone 
exchange  is  hard  to  say,  for  a  condition  of  affairs  where  such  a 
city  as  Milwaukee  has  been  entirely  without  telephone  service 
is  so  far  removed  from  any  actual  condition  which  can  be  found 
in  this  country  that  it  can  hardly  be  accepted  without  consider- 
able modification.  The  history  of  most  telephone  plants  in  this 
country  has  been  one  of  gradual  growth  as  the  needs  of  the  com- 
mimities  for  telephone  service  have  increased.  There  has  ne  ^r, 
to  our  knowledge,  been  a  case  in  which  a  modem  plant,  sufficient 
to  care  for  the  needs  of  such  a  number  of  subscribers  as  would 
constitute  a  well-developed  exchange  in  the  city  of  Milwaukee, 
has  been  established,  except  as  a  result  of  gradual  growth,  or 
except,  possibly,  where  it  had  to  enter  into  competition  with  an 
existing  plant.  In  a  case,  therefore,  where  the  only  evidence 
as  to  going  value  is  the  estimated  cost  of  replacing  the  business, 
we  do  not  think  it  does  very  much  good  to  imagine  that  the  busi- 
ness will  be  reproduced  under  conditions  which  cannot  possibly 
exist  in  a  modem  American  city. 

The  entire  theory  of  cost  of  reproducing  the  business  is  at 
best  speculative,  but  it  seems  to  us  that  if  it  were  conceivable  that 
the  plant  and  business  of  the  Wisconsin  Telephone  Company  in 
Milwaukee  did  not  exist,  and  that  a  new  plant  were  to  be  built 
and  the  business  obtained,  the  demand  for  telephone  service 
would  be  so  great  that  a  large  part  of  the  business  would  be 
obtained  as  soon  as  the  plant  to  render  service  could  be  con- 
structed. To  secure  a  full  list  of  subscribers  would  perhaps 
require  a  number  of  years,  yet,  when  we  consider  the  rapid  rate 
of  growth  of  the  Milwaukee  exchange  during  several  years  past 
and  the  great  demand  for  telephone  service,  we  are  unable  to 
conclude  that  the  losses  which  would  be  incurred  in  reproducing 
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the  business  would  reach  anywhere  near  the  extent  estimated  by 
respondent.  Because  of  the  uncertainty  of  any  estimates  of  the 
cost  of  reproducing  the  business,  we  believe  it  unnecessary  to 
make  any  detailed  analysis  of  respondent's  exhibits  29  and  30, 
and  of  the  testimony  related  thereto. 

[11]  One  feature  of  respondent's  case  as  related  to  going 
value  which  we  think  has  considerable  merit  is  the  estimated 
cost  of  building  up  a  working  organization.  To  determine  the 
accuracy  of  respondent's  estimates  would  seem  to  require  a  long 
period  of  experience  in  the  development  of  the  telephone  busi- 
ness. Although  we  recognize  that  the  organization  and  training 
at  Milwaukee  of  a  force  to  carry  on  the  telephone  business  of 
that  city  would  involve  a  great  deal  of  expense,  we  believe  that 
this  is  one  of  the  ways  in  which  the  relation  of  the  Wisconsin 
Telephone  Company  to  the  Bell  system  might  be  beneficial  to 
the  Wisconsin  company,  by  keeping  such  expenses  down  to  a 
minimum.  Complainants  have  chosen  to  take  the  attitude  that 
the  clatim  of  respondent  for  a  going-value  allowance,  based  on  the 
cost  of  building  up  an  organization,  amounts  to  a  claim  of  a 
property  interest  in  its  employees.  Despite  the  apparent  serious- 
ness with  which  this  was  urged,  we  find  ourselves  unable  to  con- 
clude that  the  company,  as  far  as  concerns  the  principle  involved, 
is  claiming  any  more  than  what  is  generally  recognized  as  an 
asset  in  other  lines  of  business.  The  cost  of  establishing  a  busi- 
ness is  never  fully  met  until  the  working  organization  has  been 
built  up.  This  is  especially  true  where  .the  business  is  one  which 
requires  specially  trained  employees.  Whether,  for  purposes  of 
this  case,  the  full  estimated  cost  of  building  up  an  organization 
should  be  allowed  is  another  matter.  It  must  be  remembered 
that  the  actual  history  of  the  exchange  whose  value  we  are  at- 
tempting to  find  has  been  one  of  gradual  growth,  both  as  regards 
the  physical  plant  and  the  extent  of  service  furnished,  and  as 
regards  the  organization  by  which  the  business  of  the  company 
is  carried  on.  As  a  matter  of  accounting  practice  the  cost  of 
building  up  the  organization,  except  for  that  part  actually  re- 
lated to  the  construction  of  the  telephone  plant,  has  been  charged 
to  current  expenses,  and  covered,  at  least  during  recent  years,  by 
operating  revenues.  The  development  of  the  organization  has 
been  so  closely  involved  with  actual  work  done  by  it  in  opera- 
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tiiig  and  maintaining  the  plant,  that  the  separation  of  the  recruit- 
ing and  developing  cost  from  costs  of  operation  and  maintenance 
would  have  been  impossible,  even  if  such  an  attempt  could  have 
been  considered  proper  accounting  practice. 

There  are  also  other  facts  and  conditions  that  indicate  that 
an  allowance  should  be  made  for  going  value  in  order  to  deal 
justly  with  the  utility.  These  conclusions  are  based  upon  care- 
ful studies  not  only  of  the  conditions  whict  surround  the  plant 
in  question,  but  of  the  facts  and  conditions  that  obtain  for 
numerous  other  plants  and  utilities  both  in  and  outside  of  this 
state. 

Fair  Value. — In  this  decision  we  are  not  concerned  directly 
with  the  fair  value  of  the  property  as  of  the  present  date,  but 
rather  we  must  seek  to  fix  upon  an  amount  which  can  be  accepted 
as  the  fair  average  value  for  the  last  fiscal  period  for  which  we 
have  a  report,  t.  e.,  the  eighteen  months  ended  December  31, 
1914.  In  adjusting  rates  upon  the  basis  of  that  valuation,  it  is 
important  that  the  relation  of  such  valuation  to  a  normal  valu- 
ation be  considered.  If  rates  are  adjusted  strictly  to  a  1914 
valuation,  and  if  the  valuation  of  the  property  during  that  year  is 
either  higher  or  lower  than  a  normal  valuation,  the  rates  based 
upon  that  valuation  will  be  too  low  or  too  high,  over  a  period  of 
years.  There  is  reason  to  believe  that  the  1914  valuation  of  the 
physical  property  is  below  a  normal  value.  Respondent's  exhibit 
14  shows  a  constantly,  though  not  uniformly,  decreasing  cost  per 
station  from  1907  to  1914,  with  a  slight  increase  to  1915.  In 
1907  a  rather  general  rebuilding  had  resulted  in  an  increased  in- 
vestment per  station.  Another  general  rebuilding  period  has  not 
yet  been  reached,  but  improvements  planned  for  the  immediate 
future,  such  as  the  rebuilding  of  the  Main  OflSce  Building,  will 
raise  the  unit  investment.  An  increased  number  of  stations  will 
have  a  tendency,  in  turn,  to  reduce  the  unit  investment  at  some 
later  time ;  but,  as  the  business  of  constructing  telephone  plants  is 
known  to-day,  the  average  unit  investment  will  probably  be 
somewhat  above  the  1914  figures. 

Another  reason  for  expecting  a  higher  unit  investment  than 
that  of  the  1914  valuation  is  that  the- most  rapid  development 
of  the  business  in  the  well  built  up  portions  of  the  city  has  prob- 
ably passed.     Milwaukee  has  a  density  of  population  in  the 
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built-up  area  rather  unusual  among  American  cities.  The  most 
rapid  growth  in  population  is  now  taking  place  in  the  outlying 
parts  of  the  city,  with  a  correspondingly  rapid  growth  in  the 
demand  for  telephone  service  in  those  districts.  The  distances 
which  the  company  must  build  lines  to  furnish  service  in  such 
localities  may  be  somewhat  oflfset  by  the  use  of  construction 
methods  which  would  not  be  suitable  to  the  more  congested  por- 
tions of  the  city.  On  the  whole,  however,  we  believe  that  the 
investment  as  it  stood  in  1914  and  the  cost  of  reproduction  as  of 
the  same  time  were  below  their  normal  level. 

Under  the  provisions  of  the  uniform  classification  of  accounts, 
the  company  reports  its  balance  sheet  items,  with  the  exception 
of  property  and  plant,  for  the  utility  as  a  whole.  The  balance 
sheet  embodied  in  its  last  report  shows  a  cost  of  plant  of  $14,- 
186,126.51  for  the  entire  state  with  a  depreciation  reserve  of 
$4,399,642.83.  In  connection  with  our  audit  of  the  accounts  of 
the  Wisconsin  Telephone  Company  as  related  to  its  Milwaukee 
exchange,  an  analysis  was  made  of  the  depreciation  and  the 
depreciation  reserve  accounts  for  the  period  from  January  1, 
1901,  to  December  31,  1914.  During  the  earlier  part  of  this 
period  the  practice  of  the  company  was  to  set  aside  amounts  to 
cover  both  current  maintenance  and  depreciation.  The  amounts 
not  required  for  current  maintenance  remained  as  a  reserve  for 
depreciation.  Leaving  out  of  consideration  current  mainten- 
ance charges,  we  find  the  total  set  aside  for  depreciation  during 
this  period  to  have  been  $2,321,871.43.  Reconstruction  charges 
against  this  were  $597,139.37,  leaving  a  balance  credited  to 
depreciation  reserve  of  $1,724,732.06.  The  difference  between 
the  cost  new  and  the  present  value  of  the  appraisal  of  January  1, 
1911,  was  $804,709.  The  reserve  which  had  been  built  up  by 
that  time,  starting  with  1901,  was  between  $700,000  and  $800,- 
000.  Since  January  1,  1911,  the  amounts  set  aside  for  depre- 
ciation have  been  large  enough  to  bring  the  reserve  at  least  up 
to  the  difference  between  the  cost  of  reproduction  new  and  the 
cost  of  reproduction  new  less  depreciation. 

On  behalf  of  the  company,  testimony  was  introduced  to  the 

effect  that  $8,000,000  would  be  a  fair  value.    It  is  not  necessary 

to  review  this  part  of  the  testimony  at  any  length.  The  method 
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of  valuation  used  by  the  witness  in  question  was  not  such  as  can 
be  accepted  as  having  much  bearing  on  this  case. 

From  all  the  facts  and  evidence  in  the  case,  it  appears  to  us 
that  the  fair  value  of  the  property  and  business  involved  herein 
would  be  fiked  at  about  $5,350,000  as  of  January  1,  1915. 

Income  Accounts. 

Before  we  proceed  to  a  consideration  of  the  income  accounts  of 
the  Milwaukee  exchange,  it  may  be  well  to  explain  briefly  some 
of  the  circumstances  and  conditions  which  have  an  effect  upon 
the  income  accounts.  An  audit  of  the  records  in  the  ofiice  of 
the  auditor  of  disbursements  was  made  by  the  Commission's 
accountants,  for  the  year  ended  June  30,  1912.  That  year  was 
chosen  because  the  traffic  study  was  taken  during  the  spring  of 
1912,  and  in  making  our  cost  analysis  it  was  important  to  have 
financial  data  of  about  the  same  date. 

Without  explaining  in  detail  the  methods  used  in  arriving  at 
the  expenses  of  the  Milwaukee  exchange,  it  may  be  said  that  the 
expenses  may  be  classified  as  direct  charges,  and  charges  which 
are  common  to  Milwaukee  and  other  operating  units  and  of 
which  only  a  part  is  apportioned  to  Milwaukee.  Apportioned 
charges  may  come  from  three  sources.  They  may  be  an  appor- 
tioned part  of  the  expenses  of  the  Milwaukee  district,  which 
embraces  a  number  of  exchangee  in  the  eastern  part  of  the  state; 
they  may  be  an  apportioned  part  of  the  expenses  of  the  Wisconsin 
Telephone  Company  as  a  whole ;  and  they  may  comprise  part  of 
the  expenses  of  the  Chicago  offices  of  the  group  of  companies, 
made  up  during  1912  of  the  Cleveland,  Michigan  State,  Central 
Union,  Chicago,  and  Wisconsin  telephone  companies. 

In  addition  to  checking  the  expenses  reported  by  the  company 
in  its  1912  report  to  the  Commission,  an  examination  was  made 
of  methods  of  dividing  expenses  among  the  five  companies  then 
constituting  the  group,  and  among  the  operating  units  of  the 
Wisconsin  company.  We  believe  it  unnecessary  to  discuss  this 
in  detail.  Our  accountants'  report  contains  a  discussion  of  all 
essential  points. 

That  report  shows  total  charges  against  the  Milwaukee  ex- 
change of  $945,892.19  as  compared  with  expenses  of  $946,360.- 

37  reported  by  the  company.    The  difference  is  so  small  that  we 
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have  not  attempted  to  reconcile  the  results.  Our  auditor^s  report 
further  shows  adjustments  to  the  amount  mentioned  above 
amounting  to  $10,889.23,  which  would  reduce  the  total  charges 
to  $935,002.96.  Of  these  adjustments  $5,576.21  consisted  of 
charges  to  general  expenses  on  account  of  the  traffic  study  taken 
in  connection  with  this  case.  It  is  our  understanding  that  this 
amount  is  not  the  total  cost  of  the  traffic  study,  but  we  have  not 
undertaken  to  pick  out  all  items  chargeable  to  other  accounts. 
It  is  true  that  the  expense  of  the  traffic  study  is  not  altogether  a 
normal  expense,  but  for  the  purpose  of  our  cost  analysis  which  is 
discussed  later,  we  have  included  this  $5,576.21,  as  our  aim  has 
been  to  deal  with  actual  expenses  in  that  analysis. 

The  other  adjustments,  amounting  to  $6,313.02,  will  perhaps 
be  best  explained  by  quoting  the  following  extract  from  our 
auditor's  report:  "As  stated  before,  certain  items  were  charged 
directly  to  the  accounts  of  the  exchanges,  and  others  were  placed 
in  a  miscellaneous  account  for  the  state  as  a  whole.  It  was, 
therefore,  necessary  to  prorate  the  miscellaneous  over  the  various 
exchanges.  This  was  done  monthly.  Up  to  December,  1911, 
the  prorating  was  done  for  the  month  within  which  the  miscel- 
laneous charges  were  incurred.  Beginning  with  December,  1911, 
the  Milwaukee  exchange  was  used  as  the  center  for  clearing  the 
miscellaneous  charges.  According  to  this  practice,  the  Milwau- 
kee exchange  was  charged  for  the  entire  miscellaneous  for  the 
state  as  a  whole  for  December.  In  January,  the  Milwaukee 
exchange  was  charged  for  the  January  miscellaneous  for  the 
state  as  a  whole,  and  credited  with  the  total  December  miscel- 
laneous. Milwaukee  was  also  charged  in  January  for  its  pro- 
portion of  the  December  miscellaneous  after  the  prorating  had 
been  done.  The  efiFect  of  using  the  Milwaukee  exchange  as  the 
center  for  clearing  all  miscellaneous  charges  for  the  state  as  a 
whole  was  to  burden  the  Milwaukee  exchange  to  a  certain  extent. 
The  final  effect  of  this  procedure  was  to  excessively  charge  the 
Milwaukee  exchange  by  an  amount  equal  to  the  total  miscel- 
laneous for  the  state  as  a  whole  for  June  less  the  June  mis- 
cellaneous proportion  properly  chargeable  to  Milwaukee  as  its 
share  of  these  expenses.  .  .  .  The  total  adjustments  show 
that  this  procedure  burdened  the  Milwaukee  exchange  by  $5,- 
313.02  for  the  year  tinder  consideration.'' 
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Under  the  circumstances  as  set  forth  in  our  auditor's  report, 
we  believe  that  the  expenses  of  $945,892.1&  skould  be  reduced 
by  $5,313.02,  leaving  a  total  of  $940,579.17.  This  reduction 
does  not  take  into  consideration  any  change  in  items  of  operating 
expense  which  may  be  improper  in  amount  as  charges  against 
the  Milwaukee  exchange,  although  entered  on  the  books  of  the 
company  in  accordance  witii  correct  accounting  principles.  The 
principal  items  to  be  considered  are  the  amoimt  which  should  be 
set  aside  to  provide  for  depreciation  of  the  property,  the  pa\Tnent 
made  by  the  Wisconsin  Telephone  Company  to  the  American 
Telephone  &  Telegraph  Company ;  and  the  carrying  charge  made 
by  the  Western  Electric  Company  for  materials  used  in  operating 
and  maintaining  the  plant. 

[12]  Depreciuiion. — ^The  total  charges  during  the  year  ended 
June  30,  1912,  on  account  of  depreciation  were  $249,472.25, 
which  amount  is  about  8.07  per  cent  of  the  cost  of  reproduction 
of  all  physical  property  of  the  exchange  as  of  January  1,  1912, 
including  land  and  materials  and  supplies.  In  order  to  measure 
as  closely  as  possible  the  reasonableness  of  any  allowance  to  be 
made  for  depreciation,  it  became  necessary  to  compute  the 
amount  which  would  be  required  to  rq)lace  the  property  at  the 
end  of  its  useful  life,  it  being  assumed  that  amounts  reserved  for 
depreciation  will  be  able  to  earn  an  average  interest  rate  of  2 
per  cent  per  year.  In  computing  this  amount,  the  life  which 
was  considered  reasonable  in  computing  the  cost  new  less  depre- 
ciation, in  establishing  the  valuation  of  the  physical  property  as 
of  January  1,  1911,  was  used  for  each  group  of  depreciable 
property  to  be  provided  for  by  a  depreciation  reserve. 

The  wearing  value  or  extent  of  possible  depreciation  was  ob- 
tained by  deducting  from  the  cost  new  the  scrap  value  assigned 
to  the  class  of  property  in  question  in  the  engineers'  appraisal. 
Then  the  amount  to  be  reserved  each  year  on  a  2  per  cent  sinking- 
fund  basis  to  establish  a  reserve  equal  to  the  cost  new  of  the 
depreciable  portion  of  the  property  in  that  group  by  the  end  of 
its  useful  life  was  determined.  The  sum  of  the  amounts  so 
obtained  for  all  classes  of  depreciable  property  not  otherwise 
provided  for  made  up  the  total  amount  which  would  have  been 
required  annually  if  the  2  per  cent  sinking-fund  basis  had  been 
accepted.  Based  upon  the  valuation  as  of  January  1,  1911,  this 
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amount  would  have  been  $163,262,  which,  assuming  the  2  per 
eent  sinking-fund  method  to  have  been  proper,  and  that  cost  new, 
scrap  values,  and  probable  lives  of  equipment  were  correct,  would 
have  been  an  adequate  amount  to  have  been  reserved  for  the  year 
ended  June  30,  1911. 

In  connection  with  the  cost  analysis  which  will  be  explained 
later,  the  cost  of  reproduction  was  brought  up,  as  nearly  as 
practicable,  to  May  1,  1912,  in  order  to  have  the  date  of  the 
valuation  agree  practically  with  the  date  of  the  traffic  study. 
Based  upon  the  approximate  valuation  as  of  May  1,  1912,  the 
amount  which  would  have  been  required  annually  for  deprecia- 
tion, on  a  2  per  cent  sinking-fund  basis,  was  $181,620.83.  For 
the  valuation  as  of  July  1,  1914,  the  amount  which  would  have 
been  required  for  the  eighteen-month  period  was  $326,249.82. 
Any  changes  in  the  valuations  and  the  rate  of  depreciation  thereon 
would,  of  course,  change  these  figures.  In  matters  relating  to. 
depreciation,  the  conditions  for  individual  jdants  are  apt  to  vary 
a  great  deal  from  the  average  conditions  for  several  plants. 

For  the  purposes  of  cost  analysis  we  have  thus  used  an  allow- 
ance for  depreciation  as  explained  above,  which  amounts  to  about 
4.27  per  cent  of  the  cost  of  ♦reproduction  of  the  exchange.  It 
should  be  made  clear,  however,  that  this  allowance  may  not  be 
adequate  for  all  the  purposes  for  which,  over  a  period  of  years, 
a  reserve  for  depredation  will  be  necessary.  A  depreciation  rate 
of  4.27  per  cent  makes  no  allowance  for  deviations  from  average 
lives  of  equipment  which  may  increase  the  demands  made  upon 
the  reserve,  nor  does  it  fully  protect  the  utility  against  extraordi- 
nary or  special  hazards,  such  as  sleet  storms  or  other  severe 
storms  which  may  and  frequently  do  make  the  actual  useful  life 
of  telephone  equipment  in  a  particular  locality  much  less  than 
the  life  which  may  be  expected  if  average  conditions  prevail  at 
every  point. 

Such  an  allowance,  moreover,  though  it  may  be  strictly  accu- 
rate when  applied  to  average  conditions,  does  not  make  full  pro- 
vision for  such  amortization  costs  as  must  be  borne  by  a  telephone 
utility  in  a  locality  where  the  growth  of  the  city  necessitates 
changing  porti<wis  of  the  distribution  system  from  overhead  to 
underground,  in  which  cases  much  property  may  have  to  be  dis- 
carded before  the  end  of  its  normal  life.    For  tiiese  reasons  the 
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allowance  for  depreciation  as  used  in  the  cost  analysis  is  less 
than  the  allowance  which  the  requirements  of  the  service  make 
necessary  as  a  practical  operating  allowance.  The  fair  annual 
allowance  to  be  made  for  depreciation  is,  therefore,  not  less  than 
6  per  cent  of  the  cost  of  reproducing  the  physical  property. 

[13]  Payments  to  American  Telephone  &  Telegraph  Com- 
pany.— The  payments  made  by  respondent  to  the  American  Tele- 
phone &  Telegraph  Company  were  criticized  severely  at  the  time 
of  the  hearing  and  in  the  brief  filed  on  behalf  of  the  city  of  Mil- 
waukee. It  appears  to  us  that  two  important  considerations  enter 
here.  If  such  information  were  available,  we  should  know  what 
the  service  is  woi-th  to  the  Wisconsin  Telephone  Company,  and 
what  it  costs  the  American  Telephone  &  Tel^raph  Company. 
It  does  not  appear  practical  to  measure  with  exactness  the  value 
of  the  service  to  the  Wisconsin  Telephone  Company.  Value  is 
a  relative  term,  not  only  when  used  in  connection  with  the  charges 
made  by  a  public  utility  for  service  rendered  to  the  public,  but 
also  when  used  in  reference  to  the  charges  made  to  a  public 
utility  for  service  rendered  to  it.  Assuming  that  the  service  is 
of  some  value  to  the  Wisconsin  Telephone  Company,  tliere  are 
several  measures  of  value  which  might  be  applied,  none  of  which, 
however,  will  entirely  suffice.  We  might  seek  to  determine,  for 
example,  whether  the  Wisconsin  Telephone  Company  might 
better  dispense  with  the  service  entirely,  whether  it  could  furnish 
equivalent  service  at  less  cost  by  relying  on  its  own  efforts,  and 
whether,  assuming  that  the  service  rendered  by  the  holding  com- 
pany were  to  be  discontinued,  an  organization  of  telephone 
companies  might  not  be  formed  to  furnish  such  sendee  at  les& 
than  the  present  cost. 

With  regard  to  the  first  of  these,  we  may  say  that  the  facts 
before  us  hardly  indicate  that  the  cost  of  the  service  is  such  a 
burden  upon  the  Wisconsin  company  as  should  be  removed, 
even  at  the  cost  of  dispensing  entirely  with  the  service.  No  one 
can  be  insensible  to  the  immense  value  to  the  operating  com- 
panies which  attaches  to  service  such  as  that  furnished  to  the 
Wisconsin  company  by  the  American  company.  If  the  operating- 
companies  of  the  Bell  system  were  independent  of  any  common 
control,  and  there  were  no  other  available  method  of  securing 
such  service  as  that  now  furnished  by  the  American  company,. 
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we  doubt  very  seriously  whether  we  would  be  justified  in  hold- 
ing unreasonable  an  agreement  which  would  give  the  Wisconsin 
company  the  service  it  now  enjoys  at  a  cost  equal  to  what  it 
now  pays. 

On  the  second  point,  it  may  be  said  that  we  have  not  been  able 
to  discover  that  the  Wisconsin  company,  by  using  its  own  organi- 
zation, could  supply  equivalent  service  at  a  less  cost.  Even  aside 
from  the  question  of  cost,  there  are  considerations  of  uniformity 
and  standardization  which  are  important  in  relation  to  the  de- 
velopment of  a  universal  telephone  service,  and  which  could 
hardly  be  met  by  the  subsidiaries  of  the  American  company  act- 
ing independently,  and  which  we  believe  to  be  of  such  great 
importance  that  the  furnishing  of  the  service  by  the  Wisconsin 
company  to  itself  is  out  of  the  question. 

The  services  furnished  by  the  American  Telephone  &  Telegraph 
Company  to  its  associated  companies  are  divisible  into  two  gen- 
eral groups,  one  of  which  relates  to  the  furnishing  of  receivers, 
transmitters,  and  induction  coils  and  labor  and  materials  for 
repairing  such  parts,  and  the  other  to  various  services  along 
engineering,  accounting,  legal,  traffic,  and  other  lines.  The  chief 
engineer  of  the  American  Telephone  &  Telegraph  Company  testi- 
fied at  considerable  length  as  to  the  value  to  the  Wisconsin  com- 
pany of  the  services  in  question.  Although  we  deem  it  unneces- 
sary to  review  his  testimony  in  any  detail,  a  great  deal  of  weight 
may  reasonably  be  attached  to  it.  Testimony  was  also  intro- 
duced to  show  that  companies  in  which  the  Bell  system  has  only 
a  minority  interest  have  in  some  cases  accepted  the  4^  per  cent 
agi-eement. 

In  some  of  the  investigations  of  this  agreement  which  have 
been  conducted,  investigators  seem  to  have  lost  sight  of  the  fact 
that  the  furnishing  and  repairing  of  instrument  parts  is  not  the 
only  valuable  service  supplied  to  the  associated  companies.  In 
others,  there  seems  to  have  been  an  assumption  that  the  agree- 
ment would  necessarily  be  unreasonable  because  of  the  control 
of  the  associated  companies  by  the  American  company.  In  cases 
where  investigators  have  failed  to  consider  services  other  than 
the  furnishing  of  instrument  parts,  we  think  it  is  clear  that  they 
may  not  have  made  sufficient  allowance  for  reasonable  payments 
for  service  rendered.     In  other  cases  where  reductions  have 
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been  recommended,  the  faets  submitted  as  the  basis  for  such 
reductions  are  rather  meager. 

The  assumption  not  only  of  the  complainants  in  this  case,  but 
of  some  of  those  who  have  investigated  the  4^  per  cent  agreement, 
seems  to  have  been  that  any  agreement  of  this  kind  must  be  unrea- 
sonable because  of  the  relations  existing  between  the  American 
Telephone  &  Telegraph  Company  and  its  associated  companies. 
It  is  our  opinion  that  the  community  of  ownership  of  the  com- 
panies c<»nprising  the  Bell  system  does  not,  in  itself,  prove  the  un- 
reasonableness of  any  intercorporate  agreements  which  they  have. 
However,  because  any  excessive  charges  which  may  be  made  to 
the  Wisconsin  company  by  the  American  company  will  have 
their  effect  upon  rates  of  the  Wisconsin  company,  it  becomes 
necessary  not  to  prejudge  the  case,  but  to  investigate  the  agree- 
ment in  the  light  of  all  available  facts  to  determine,  first,  whether 
or  not  it  is  unreasonable,  and,  second,  the  extent  of  any  unreason- 
ableness which  may  be  found. 

[14]  In  the  first  place,  it  is  important  that  we  have  clearly 
before  us  just  what  is  covered  by  the  4^  per  cent  charge.  This 
covers  various  engineering,  accounting,  legal,  and  other  services, 
the  cost  value  of  which  is  hard  to  determine,  and  all  the  payment 
for  instruments  furnished  to  the  Wisconsin  Telephone  Company 
and  for  a  reserve  stock  of  instruments  for  storerocMU  purposes 
not  in  excess  of  3  per  cent  of  the  total  number  of  instruments 
furnished. 

As  the  testimony  of  the  company's  principal  witness  on  the 
question  of  the  4^  per  cent  charge  dealt  specifically  with  the 
year  1914,  we  will  make  our  analysis  of  the  situation  upon  the 
basis  of  that  year.  According  to  the  testimony  of  the  chief 
engineer  of  the  American  Telephone  &  Telegraph  Company,  the 
average  number  of  instruments  in  the  hands  of  the  Wisconsin 
company,  including  those  in  reserve  for  that  company,  during 
1914,  was  194,415  sets.  The  witness  assumed  a  cost  per  set  of 
$3,  although  he  stated  that  the  price  in  the  market  would 
average  $3.22.  He  estimated  that  depreciation,  administration, 
return  on  investment,  and  reserve  for  contingencies  will  amount 
to  21  per  cent  or  63  cents  per  set  of  instruments,  making  a  total 
of  $122,481.  The  cost  of  repairing  done  by  the  American  com- 
pany brings  this  total  to  $131,579,  which  the  witness  apparently 
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considers  a  fair  payment  for  the  use  of  instruments,  and  which, 
when  deducted  from  the  amonnt  paid  for  these  services  for  the 
year,  leaves  $57,702.84  for  the  state  as  a  whole,  to  pay  for  other 
services. 

The  estimate  of  cost  per  set  of  instruments  for  fixed  charges 
and  repairs  as  made  by  the  witness  appears  to  be  hi^er  than 
should  be  adopted.  Comparative  prices  of  receivers,  transmit- 
ters, and  induction  coils  indicate  that  the  average  cost  of  such 
instruments  is  about  $3.20  per  set  Even  if  we  adopt  this  figure 
instead  of  the  $3  value  used  by  the  witness,  an  allowance  of  60 
cents  per  instrument  per  year  seems  entirely  adequate  to  cover 
fixed  charges  and  repairs,  and  a  reasonable  allowance  for  admin- 
istration and  contingencies. 

No  consideration  is  given  in  the  above  to  the  instruments  held 
in  reserve  by  the  American  company  for  the  Wisconsin  company. 
Provision  for  4,464  sets  to  be  carried  in  the  storeroom  of  the 
Wisconsin  company  would  seem  to  be  ample  to  meet  all  require- 
ments except  in  case  of  extraordinary  contingencies ;  and  we  see 
no  reason  why  a  reserve  stock  of  instruments  should  be  provided 
when  this  policy  is  not  generally  followed  with  other  lines  of 
equipment.  If  reserves  proportionate  to  that  held  by  the  Ameri- 
can company  for  the  Wisconsin  company  are  held  for  the  other 
associated  companies,  the  total  reserve  would  be  enormous.  With 
other  kinds  of  equipment,  the  Wisconsin  company  claims  to  be 
able  to  rely  on  the  Western  Electric  Company^s  manufacturer's 
or  jobber's  stock,  and  we  do  not  consider  the  inclusion  of  a  large 
reserve  stock  held  by  the  American  company  to  be  necessary. 

A  study  of  conditions  surrounding  the  4^  per  cent  payment, 
however,  leads  us  to  conclude  that  there  are  grounds  for  dividing 
between  the  operating  and  the  construction  accounts  the  amount 
now  charged  as  an  operating  expense  alone  of  the  Milwaukee  ex- 
change. The  total  amount  so  charged  amounted  to  about  $1.45  per 
telephone  for  the  period  under  consideration.  Of  this,  60  cents 
would  constitute  a  reasonable  payment  for  the  use  of  instru- 
ments, leaving  about  86  cents  to  cover  other  services  furnished 
by  the  American  company.  Part  of  the  services  furnished  by 
the  American  company  relate  to  the  construction  work  done  by 
the  Wisconsin  company,  and  part  to  the  operation  and  mainten- 
ance of  the  operating  system.    Although  it  is  not  easy  to  deter- 
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mine  what  proportion  of  the  payments  made  by  the  Wisconsin 
company  for  other  than  instrument  sw^ice  should  be  con- 
sidered as  payment  for  construction  service,  some  light  will 
be  thrown  upon  this  subject  by  a  comparison  of  the  obliga- 
tions incurred  for  construction  purposes  with  the  obligations 
incurred  for  cuiTent  operation  and  maintenance.  The  following 
figures  are  in  point : 


Additions  to 
plant 

Operating  and 

xnaintenance 

expense 

Year  ended  June  80.  1913 

$327,808.36 
843,022.67 

$703,183.79 

18  months  ended  December  31,  1914  

1,182,792.69 

Total    

$970,830.93 

$1,885,976.48 

If  the  relative  costs  of  operation  and  maintenance  and  of  new 
construction  are  used  as  a  basis  for  prorating  that  part  of  the 
payments  to  the  American  company  which  covers  other  than 
instrument  service,  about  34  per  cent  would  be  treated  as  charge- 
able to  new  construction  and  66  per  cent  to  operation  and  cur- 
rent maintenance.  In  other  words,  of  approximately  86  cents 
per  phone  paid  for  other  than  instnunent  service,  29.24  cents 
would  be  considered  as  an  expense  incurred  in  connection  with 
construction  work,  and  56.76  cents  in  connection  with  operation 
and  current  maintenance.  This  would  mean  that,  of  the  total 
payment  of  about  $1.46  per  phone,  practically  80  per  cent  would 
be  charged  to  operation  and  current  maintenance  and  20  per 
cent  to  construction.  This  indicates  that  of  the  amount  in  ques- 
tion under  existing  conditions  about  3.6  per  cent  should,  in  this 
case,  be  charged  to  the  operating  expenses,  while  about  .9  per 
cent  should  be  charged  to  the  construction  accounts.  An  appor- 
tionment of  this  item  on  some  such  basis  as  this  would  seem  to 
be  fair  under  the  circumstances.  Although  the  amount  used  in 
the  cost  apportionments,  as  chargeable  to  operating  accounts,  is 
not  exactly  3.6  per  cent,  in  general  the  division  has  been  made 
as  indicated  above. 

Whether  this  division  of  that  part  of  this  charge  which  is  not 
covered  by  rentals  is  absolutely  correct  cannot  at  present  be 
definitely  determined.  From  the  facts  and  conditions  involved, 
however,  it  appears  to  be  reasonably  clear  that  it  is  nearly  enough 
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accurate  for  most  practical  purposes.  This  in  so  far  as  the  final 
results  are  concerned  would  also  seem  to  be  ike  case  for  the 
entire  item  under  discussion.  As  already  explained,  a  large 
proportion  of  this  charge  consists  of  rental^,  the  fairness  of 
which  appears  to  be  established.  The  proportion  which  remains 
for  legal,  engineering,  accounting,  and  other  services  after  the 
rentals  have  been  deducted  is  comparatively  small.  It  would 
not  seem  to  be  large  enough  to  cover  up  material  errors.  Nor 
would  any  errors  of  this  kind  be  large  enough  to  affect  the  rate 
schedule. 

[15]  The  Western  Electric  Agreement. — Complainants  feel 
that  the  agreement  with  the  Western  Electric  Company  by  virtue 
of  which  the  electric  company  receives  certain  percentages  above 
the  actual  cost  of  material  for  carrying  charges  operates  to  bur- 
den the  telephone  company  with  excessive  maintenance  expenses, 
as  well  as  with  abnormal  construction  charges,  as  already  men- 
tioned. In  the  brief  submitted  on  behalf  of  the  company,  the 
statement  is  made  that  the  total  of  such  percentages  for  the 
year  1914,  charged  to  maintaiance  or  operating  expenses  of  the 
Milwaukee  exchange,  amounted  to  $825.53.  It  seems  reason- 
able that  the  Western  Electric  Company  should  have  compensa- 
tion for  carrying  stocks  of  supplies,  as  this  undoubtedly  relieves 
the  telephone  company  to  a  large  extent.  Even  if  the  per- 
centages were  to  be  reduced,  the  entire  charge  could  be  eliminated 
and  the  effect  of  any  reduction  would  be  negligible. 

Cost  Analysis. 

Before  we  can  be  in  position  to  state  what  adjustments  should 
be  made  in  the  schedule  of  rates  of  the  Milwaukee  exchange,  it 
will  be  important  that  we  ascertain  as  clearly  as  possible  the 
«OBt  of  supplying  the  various  classes  of  service  furnished  by  that 
exchange*  It  will  not  be  necessary  here  to  explain  what  each  of 
these  classes  are,  as  a  number  of  them  are  minor  classes  of  rel- 
atively small  importance.  Those  regarding  which  an  explana- 
tion is  necessary  will  be  discussed  later. 

Very  few  telephone  rate  schedules  appear  to  have  been  fixed 
as  a  result  of  a  complete  and  careful  analysis  of  the  cost  of  fur- 
nishing service  to  the  various  classes.  Some  of  the  principles 
involved  in  such  a  cost  analysis  have  been  discussed  by  this 
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Commission  in  its  decision  Re  St.  Croix  Teleph.  Co.,  decided 
December  3,  1915,  P.U.R.1916A,  562.  The  conditions  prevail- 
ing in  Milwaukee  are  not  precisely  similar,  even  aside  from  dif- 
ferences in  the  size  of  the  exchanges  to  those  outlined  in  the 
St  Croix  Case.  One  of  the  important  diiferences  is  that  in 
Milwaukee  we  have  no  question  of  switching  service  to  deal  with. 
Another  very  marked  difference  is  that  the  number  of  classes  of 
service  fumidied  is  much  greater  in  Milwaukee  than  in  New 
Richmond,  and  that  the  situation  is  further  complicated  by  the 
existence  of  numerous  private  branch  exchanges  and  by  the 
extensive  use  of  measured  service  and  nickel*in-the-slot  service 
in  Milwaukee,  as  well  as  by  the  use  of  the  trunking  system. 
Fundamentally,  however,  the  cases  are  not  unlike.  The  same 
classes  of  information  which  were  useful  in  the  New  Richmond 
Case  are  essential  in  the  case  now  before  us.  This  information 
includes  a  detailed  traffic  study,  a  carefully  detailed  distribution 
of  the  valuation  according  to  the  classes  of  service,  and  an  ac- 
curate record  in  as  much  detail  as  possible  of  the  operating 
expenses  involved  in  furnishing  service.  Other  information  is 
essential,  but  wherever  such  information  is  necessary  that  fact 
will  be  noted  in  the  discussion  which  follows: 

First  of  all,  therefore^  we  have  to  outline  briefly  the  nature  of 
the  traffic  study  which  was  made  in  connection  with  this  case* 
Observations  were  made  for  a  period  of  twenty-four  hours  for  a 
limited  number  of  lines  each  day  of  all  calls  originating  on  the 
lines  under  observation  and  the  disposition  of  such  calls.  When 
this  traffic  study  was  completed  for  all  lines  in  the  Milwaukee 
exchange,  the  informatioh  obtained  was  a  complete  record  of 
twenty-four  hour  traffic  showing  for  each  call,  the  class  of  serv- 
ice and  the  exchange  originating  the  call,  the  class  of  service  and 
the  exchange  with  which  it  terminated,  the  time  of  day  and 
whether  or  not  the  call  was  one  which  would  be  free  under  the 
measured-rate  schedule,  or  whether  it  would  be  a  "pay^  call. 
The  traffic  study  also  distinguished  between  trunked  and  local 
calls.  Because  of  the  physical  conditions  under  which  the  traffic 
study  was  taken,  toll  messages  terminating  in  Milwaukee  were 
not  recorded  at  the  time  of  the  original  study  during  the  spring 
of  1912.  A  separate  traffic  study  of  such  tolls  was  made  during 
1915  and  prorated  back  on  flie  ratio  existing  between  the  number 
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of  phones  in  each  class  in  1912  at  the  time  of  the  general  traffic 
study  and  the  number  in  each  class  at  the  time  of  the  special 
toll  traffic  study.  In  the  traffic  study  of  1912  the  service  fur- 
nished by  the  Milwaukee  exchange  was  divided  into  about 
eighty  classes,  but  as  a  lai^  number  of  these  had  a  very  small 
development  it  was  considered  unnecessary  to  make  out  cost 
analysis  in  detail  for  the  80  classes.  Consequently  a  number 
of  the  smaller  classes  were  consolidated  by  grouping  classes 
which  were  substantially  similar,  so  that  a  total  of  about  forty 
classes  remained  to  be  dealt  with.  Even  among  these  f ortjr  there 
were  a  number  so  small,  and  resulting  from  such  unusual  com- 
binations of  various  other  classes,  that  the  cost  resulting  from 
the  analysis  which  we  have  made  cannot  be  accepted  as  repre- 
senting the  normal  cost  of  such  classes  of  service  in  the  Mil- 
waukee exchange.  However,  we  believe  that,  for  the  principal 
classes  of  service  such  as  the  one-party  unlimited,  the  measured 
rate,  and  the  1,  2,  and  4  party  nickel,  business  classes,  the  1,  2, 
and  4  party  unlimited,  the  measured  rate,  and  the  1,  2,  and  4 
party  nickel,  residence  classes,  the  principal  private  branch  ex- 
change classes,  and  the  rural  class,  the  results  obtained  from  our 
cost  analysis  will  be  sufficient  to  serve  as  a  check  upon  the 
existing  rate  schedule  of  the  Milwaukee  exehange,  and  to  furnish 
us  with  a  guide  to  the  adjustments  which  ^ould  be  made  in 
that  schedule. 

[16]  It  is  frequently  argued  that  the  cost  of  furnishing  tele- 
phone service  to  any  one  olass  of  patrons  in  an  exchange  supply- 
ing service  to  a  number  of  classes  is  impossible  of  determination, 
and  that  even  if  such  cost  could  be  determined  the  results  would 
be  so  far  out  of  line  with  existing  telephone-rate  practices  as 
to  be  useless  as  a  foundation  for  a  schedule  of  exchange  rates, 
and  that  any  schedule  formulated  upon  a  cost  basis  would  be  so 
far  out  of  line  with  what  certain  classes  of  patrons  are  able  to 
pay  for  telephone  service  that  it  would  prevent  that  development 
of  the  business  which  is  essential  to  the  beat  interests  of  both 
the  utility  and  the  public.  Although  our  investigations  into  this 
question  have  not  covered  a  large  number  of  cases,  we  believe 
that  the  proper  application  of  the  principles  of  cost  analysis  to 
the  telephone  business  will  result  in  a  schedule  of  rates  for  the 
various  classes  of  service  which,  under  normal  conditions,  will 
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not  be  very  far  out  of  line  with  the  proportions  of  rate  schedules 
which  have  been  developed  as  a  result  of  the  experience  of 
operating  companies.  From  the  opinion  which  seems  to  be  very 
prevalent,,  it  might  be  assumed  that  schedules  of  telephone  rates 
now  in  effect,  except  as  to  total  earnings,  are  not  adjusted  ac- 
cording to  the  cost  of  service.  It  is  probably  ti*ue  liiat  in  most 
cases  there  has  been  no  conscious  effort  to  determine  the  cost  of 
service  to  each  class.  The  effort  has  been  rather  to  furnish 
the  various  classes  of  telephone  service  at  rates  which  subscribers 
can  pay.  The  result  has  naturally  been  that  the  telephone 
companies  have  been  able  to  furnish  higher  and  more  expensive 
classes  of  service  to  patrons  whose  necessity  for  telephone  service 
was  so  great  that  they  could  afford  to  pay  the  higher  rates  of 
the  schedule.  In  order  to  furnish  service  to  those  whose  re- 
quirements are  not  so  great,  the  companies  have  developed 
cheaper  classes  of  service  which  can  be  furnished  at  the  lower 
rates  of  the  schedule.  It  is  probably  tnie  that  in  almost  no 
telephone  exchange  do  all  classes  of  service  yield  the  same  mar- 
gin of  profit.  The  same  is  true  of  most  schedules  of  rates  for 
electric  service  or  for  the  service  of  other  public  utilities.  There 
is  one  feature,  however,  peculiar  to  the  telephone  business  which 
may  justify  a  greater  difference  between  the  margin  of  profit 
obtained  from  the  most  profitable  and  the  least  profitable  classes, 
than  would  be  justified  in  the  case  of  other  utilities.  This  is 
the  interdependence  of  telephone  subscribers.  For  many  classes 
of  business  subscribers  telephone  service  is  of  little  value  unless 
there  is  a  good  development  of  residence  business.  Telephone 
service  is  valuable  only  as  it  enables  the  subscriber  to  talk  to 
other  subscribers,  and  it  ia  entirely  possible  that  the  proper 
development  of  a  telephone  -exchange,  both  from  the  point  of 
view  of  the  commercial  department  of  the  telq)hone  company 
and  from  the  point  of  view  of  subscribers  whose  interests  are 
served  by  the  utility,  will  require  that  the  cost  principle  be 
.modified  to  permit  a  higher  rate  of  profit  to  the  company  on  some 
classes  of  service  than  on  others.  In  other  words,  the  cost  prin- 
ciple in  the  telephone  business,  as  in  the  business  of  other 
utilities,  must  be  tempered  by  judgment  as  to  the  results  of  its 
application. 

[17, 18]  The  valuation,  as  has  already  been  stated,  was  made 
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as  of  January  1,  1911.  This  valuation  was  made  by  the  Wis- 
consin Telephone  Company  and  carefully  checked  and  regrouped 
by  the  Commission's  engineers.  Including  changes  made  since 
the  submission  of  the  final  summary,  the  total  cost  new  as  of 
January  1,  1911,  was  $3,845,310.  In  order  to  bring  the  valu- 
ation up  approximately  to  the  date  of  the  traffic  study,  the  addi- 
tions reported  by  the  company  for  the  calendar  year  1911  and 
one  third  of  the  additions  for  1912  were  added  to  the  valuation 
as  of  January  1,  1911.  In  some  respects  this  does  not  give  a 
cost  new  which  is  fairly  representative  of  the  coDipany's  invest- 
ment requirements,  as  buildings  under  construction  during  1912, 
and  not  completed  by  May  1  of  that  year,  are  partly  included 
in  the  approximate  cost  new  as  of  May  1,  1912.  For  the  purpose 
of  our  cost  analysis  we  have  used  cost  new  of  May  1,  1912,  de- 
termined as  explained  above.  This  should  not  be  taken  to  mean 
that  we  accept  the  cost  new  as  the  fair  value  of  the  property  of 
the  Milwaukee  exchange.  The  cost  new  of  the  property  is  only 
one  of  the  elements  to  be  taken  into  consideration  in  fixing  upon 
the  fair  value.  It  is  not  necessary  for  the  purposes  of  this  case 
that  we  fix  upon  the  fair  value  for  the  fiscal  year  1911  and  1912. 
However,  in  considering  the  results  of  our  examination  into  the 
cost  of  furnishing  service  to  various  classes  of  subscribers,  we 
must  remember  that  the  results  obtained  include  interest  on 
cost  new,  and  not  on  the  fair  value  of  the  plant,  and  that,  in 
accepting  the  results  of  this  cost  analysis,  we  must  make  allow- 
ances for  the  fact  that  the  cost  new  and  the  fair  value  are  not 
the  same.  The  cost  new  as  the  basis  upon  which  to  compute 
interest  requirements  in  making  the  cost  analysis  has  been  ac- 
cepted for  the  sake  of  convenience.  In  making  use  of  the  results 
of  this  cost  analysis  to  formulate  a  rate  schedule,  one  of  the 
modifications  of  the  cost  of  any  class  of  service  as  shown  must 
be  a  modification  on  account  of  the  difference  existing  between 
cost  new  and  fair  value.  The  cost  new  of  the  various  groups  of 
property  of  the  Milwaukee  exchange  approximately  as  of  May 
1,  1912,  amounted  to  $4,254,358. 

Following  is  the  summary  of  the  cost  new  according  to  classes 
of  property,  including  with  each  class  of  property  an  allowance 
of  15  per  cent  upon  the  January  1,  1911,  valuation  for  con- 
struction overheads: 
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Land    

Buildings    

Central  office  equipmoit  .... 

Underground  oonduit   

Underground  cable 

Aerial  cable 

Pole  lines 

Aerial  wire 

Drop  wire 

Substation  equipment  

Paving 

Office  furniture  and  fixtures 

Tools,  and  teams,  etc 

Supplies    

Nonoperating 

Repairs  of  construction  tools 
Omissions 


Total   $4,264,368 


Total  coat 

new  of  prop* 

erty  as  of 

May  1. 1912 


$148,829 

442,019 

686,948 

646,113 

609,644 

462372 

272,980 

94,050 

140,173 

606,877 

94,238 

42,536 

8,026 

94,290 

3,510 

2,466 

9,788 


[19-21]  In  making  the  following  analysis  of  the  cost  of  serv- 
ice we  have  computed  depreciation  upon  a  2  per  cent  sinking- 
fund  basis  upon  the  cost  new  of  depreciable  property  less  scrap 
value.  Interest  for  the  purposes  of  this  analysis  only  has  been 
computed  at  7^  per  cent  of  the  cost  new  of  the  physical  property. 
The  depredation  incident  to  furniture  and  tools  and  teams  is 
carried  on  the  books  of  the  company  as  a  direct  charge  to  various 
clearing  accounts.  Consequently  no  further  allowance  is  made 
for  depreciation  of  these  classes  of  equipment 

The  audit  of  the  expenses  of  the  Milwaukee  exchange  has  al- 
ready been  mentioned,  and  we  consider  it  unnecessary  to  in- 
troduce at  this  point  a  statement  of  the  detailed  expenses  making 
up  the  total  operating  expenses  already  discussed.  The  appor- 
tionments of  the  amounts  charged  to  the  various  accounts  wiU 
be  discussed  later. 

We  have  in  mind,  therefore,  the  three  principal  classes  of 
information  upon  which  the  cost  analysis  must  rest;  that  is,  the 
traffic  study,  the  valuation,  and  the  operating  and  maint^iance 
expenses.  So  much  of  the  detail  of  these  as  appears  necessary 
to  an  understanding  of  the  processes  involved  in  the  determina- 
tion of  the  cost  of  service  will  be  explained  in  this  decision. 
To  introduce  complete  detail  of  all  the  steps  in  the  cost  analysis 
would  make  this  decision  extremely  bulky,  and  serve  no  useful 
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service.  Consequently  we  shall  confine  this  portion  of  the  de- 
cision to  an  explanation  of  the  methods  used,  and  to  a  summary 
of  the  results  according  to  classes  of  service. 

[22]  Before  we  are  in  a  position  to  go  into  any  detail  re- 
garding the  methods  used  in  the  apportionment  of  particular 
items  of  expense,  we  must  have  before  us  an  outline  of  dae  gen- 
eral principles  upon  which  an  apportionment  must  rest.  These 
can  perhaps  be  more  clearly  explained  by  referring  to  the  prin- 
cipal groups  of  expenses  involved  in  furnishing  service  in  Mil- 
waukee. According  to  the  system  of  accounts  k^t  by  the 
Wisconsin  Telephone  Company  during  the  period  covered  by 
our  audit,  the  general  grouping  of  its  expenses  was  as  follows: 

1.  General  expense. 

2.  Commercial  expense. 
8.  Traffic  expense. 

4.  Repair  expense. 

5.  Station  removals  and  changes. 

6.  Depreciation  of  plant. 

7.  Rights,  privileges,  and  use  of  property. 

8.  Insurance. 

9.  Taxes. 

For  our  purposes  in  dealing  with  this  situation,  we  may  as 
well  consider  interest  as  a  tenth  general  group  of  expenses. 

Because  of  the  nature  of  the  telephone  business  only  a  limited 
portion  of  the  expenses  connected,  directly  or  indirectly,  with 
furnishing  service,  covers  operations  which  do  not  involve  at  some 
point  in  their  performance  two  patrons  of  the  telephone  com- 
pany. Some  of  the  operations  which  in  themselves  do  not  ap- 
pear to  involve  two  patrons  are  made  necessary  directly  or 
indirectly,  in  order  that  other  operations  may  be  carried  on 
which  do  involve  two  patrons.  This  may  be  illustrated  by  a 
number  of  instances  chosen  from  the  operation  and  maintenance 
of  a  telephone  plant. 

The  work  performed  by  a  central  office  operator  in  establishing 
a  connection  between  the  station  and  line  of  the  calling  sub- 
scriber and  the  line  and  station  of  the  subscriber  called  relates 
clearly  to  both  subscribers.  Merely  because  one  of  the  sub- 
scribers happens  to  be  the  calling  party  we  cannot  conclude  that 
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all  of  the  expense  involved  in  handling  the  call  at  the  central 
office  should  be  charged  against  tiiat  party,  or  we  will  be  led 
into  difficulty  in  connection  with  the  use  of  flat-rate  and  meas- 
ured-rate service  in  the  same  exchange,  where  the  tendency  is 
very  clearly  for  the  flat-rate  subscriber  to  originate  the  calL 
Carried  to  its  extreme  this  would  mean  that  if  the  measured-rate 
subscriber  did  not  guarantee  payment  for  a  certain  number  of 
calls  per  month,  and  consequently  have  a  tendwicy  to  originate 
that  number  of  calls,  there  might  be  instances  in  which  measured- 
rate  subscribers  would  be  receiving  a  considerable  amount  of 
telephone  service  without  being  charged  with  any  of  the  expense 
of  operators'  wages. 

The  cost  of  repairing  a  telephone  instrument  may  be  taken 
as  illustrative  of  a  group  of  expenses  which  at  first  sight  appear 
to  relate  to  a  single  subscriber  only,  but  which  are  made  neces- 
sary in  order  that  that  subscriber,  and  each  one  with  whom  he 
talks,  may  receive  telephone  service.  Merely  because  a  telephone 
instrument  happens  to  be  installed  upon  the  premises  of  a  par- 
ticular individual,  it  does  not  follow  that  that  instrument  is 
useful  for  his  service  alone,  or  that  he  should  bear  all  of  the 
expenses  connected  with  keeping  that  instrument  in  working 
order.  Whenever  a  connection  is  established  between  that  in- 
strument and  any  other  telephone  in  the  system,  that  instrument 
is  as  much  used  and  useful  in  the  service  of  the  other  party  as 
it  is  in  the  service  of  the  party  on  whose  premises  it  happens  to 
be  installed.  When  that  connection  is  broken,  and  another  es- 
tablished, the  instrument  is  used  in  the  service  of  still  another 
party,  and  as  far  as  that  message  is  concerned  it  is  no  more  the 
telephone  instrument  of  one  party  to  the  conversation  than  it  is 
of  the  other.  The  message  therefore  appears  to  be  a  correct 
basis  upon  which  to  divide  certain  expenses  which  may  be  allo- 
cated to  classes  of  service  between  those  classes  of  8er\dce  and 
other  classes  with  which  telephone  connections  are  made.  The 
same  principle  applies  to  expenses  involved  in  the  operation  and 
upkeep  of  the  distribution  system.  We  frequently  hear  the  state- 
ment that  if  rates  were  to  be  made  upon  a  cost  basis,  business 
subscribers  would  receive  lower  rates  than  residence  substjribers 
because  of  the  shorter  lines  required  to  reach  business  subscribers. 
When  we  consider,  however,  that  in  each  telephone  conver^tion 
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the  lin0  IS  used  for  the  party  whose  premises  it  connects  with 
the  central  office,  and  for  the  party  with  whom  he  is  talking,  and 
that  for  that  conversation  the  line  is  as  much  related  to  the 
service  of  one  as  of  the  other,  we  find  that  the  business  sub- 
scribers who  may  have  short  lines  will  share  in  the  wire-plant 
expense  allocated  to  other  classes  of  subscribers  with  whom  they 
talk,  and  who  may  happen  to  have  long  lines,  and  that  in  turn 
subscribers  in  long-line  classes  will  share  in  the  expenses  of 
short-line  classes  with  whom  they  talk. 

Certain  of  the  expenses  of  a  telephone  utility,  hoveever,  can 
fairly  be  considered  as  concerned  with  one  subscriber  only. 
These  are  certain  of  the  commercial  expenses,  such,  for  example, 
as  the  cost  of  keeping  the  subscriber's  ledger.  Considered  in 
its  relation  to  the  company's  revenue,  this  is  an  important  fea- 
ture, but  it  is  not  connected  directly  with  the  current  operation 
of  the  plant  in  the  actual  furnishing  of  telephone  service. 

We  therefore  have  two  general  groups  into  which  the  expenses 
of  a  telephone  utility  may  be  divided.  In  one  of  these  groups  the 
expenses  which  are  allocated  to  any  class  of  subscribers  remain 
with  that  class.  In  the  other  group,  expenses  which  are  allocated 
to  a  class  are  reapportioned  according  to  the  intercommunication 
between  classes.  Perhaps  a  third  group  might  be  made  of  ex- 
penses such  as  those  of  central  office  operation  which  are  not 
really  allocated  at  any  point  in  the  cost  analysis  to  particular 
classes  of  sersace,  but  are  divided  in  the  first  instance  between 
the  various  classes  of  service,  calling  and  called,  recorded  in  the 
traffic  study,  so  that  the  first  apportionment  of  these  expenses 
takes  into  consideration  the  fact  that  the  central  office  operation 
is  performed  for  the  purpose  of  completing  the  connection  be- 
tween two  parties  in  each  instance,  and  that  as  a  general  matter 
the  expense  of  central  office  operation  is  as  much  chargeable  to 
the  class  called  as  to  the  class  calling.  With  this  explanation  we 
may  proceed  directly  with  an  outline  of  the  methods  involved  in, 
and  results  obtained  by,  the  apportionment  of  expenses  among 
the  various  classes  of  service  of  the  Milwaukee  exchange. 

Methods  of  Apportioning  Expenses. — Although  it  is  not  con- 
sidered necessary  to  include  in  this  decision  the  full  detail  of 
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it  will  probably  be  well  to  include  a  brief  statement  as  to  the 
methods  used  in  making  the  apportionments. 

For  convenience  in  apportioning,  interest  and  depreciation 
have  been  computed  as  one  item  of  expense  for  each  group  of 
property,  interest  being  computed,  as  previously  explained,  at 
the  rate  of  7i  per  cent  of  the  cost  new  of  the  physical  property 
obtained  by  adding  to  the  January  1,  1911,  valuation  of  the 
physical  property  additions  reported  by  the  company  for  1911 
and  one  third  of  the  reported  additions  for  1912. 

Interest  and  depreciation  on  imderground  conduit,  under- 
ground cable,  pole  lines,  aerial  cable,  aerial  wire  and  drops,  sub- 
station equipment,  and  paving  have  all  been  considered  as 
expenses  which  might  properly  be  reapportioned  among  the 
classes  of  service  after  having  been  allocated  directly  to  the  va- 
rious classes  of  service  upon  which  these  parts  of  the  equipment 
were  installed.  In  the  case  of  omissions,  furniture,  tools  and 
teams,  supplies,  and  repair  of  construction  tools,  a  different 
method  has  be^i  followed.  As  already  s^^ated,  the  depreciation 
incident  to  furniture  and  ^^ools  and  teams  is  carried  on  the  com- 
pany's books  as  a  charge  to  certain  clearing  accounts,  and  the 
inclusion  of  depreciation  on  ^ese  items  at  this  point  would 
amount  to  a  duplication.  No  computation  for  the  purposes  of 
establishing  the  amount  which  should  be  reserved  annually  have 
been  made  as  to  supplies  and  nonoperating  property.  The  de- 
preciation on  the  item  of  omissions,  riiade  up  principally  of  an 
omission  from  the  value  of  the  Grand  Office  Building,  should 
really  have  been  handled  in  connection  ^^ith  depreciation  of  the 
Grand  Office  Building  itself.  Before  Viis  adjustment  of  the 
valuation  was  determined  upon,  howeve>v  the  apportionments 
had  been  carried  to  such  a  point  that,  fot  the  sake  of  conven- 
ience, depreciation  of  these  omissions  was  included  as  a  general 
expense  to  be  apportioned  as  overhead  to  thje  final  apportionment 
of  all  expenses.  The  same  holds  true  rega^ii^  interest  on  the 
item  of  omissions.  Interest  on  all  of  the  miscellaneous  property 
listed  above  has  been  treated  as  a  general  excuse.  A  very 
detailed  study  of  the  uses  to  which  this  property  15  put  might 
justify  some  change  in  this  method  of  handling  the  4teni,  but 
the  difference  will  be  so  slight  as  to  be  of  practically  no  import- 
ance, and  it  is  questionable  whether  any  other  method  of  ap- 
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portionment  would  be  preferable  to  the  inclusion  of  these  items 
of  interest  with  general  expenses.  Interest  on  land  and  de- 
preciation on  land  and  buildings  have  been  apportioned  upon 
the  basis  used  for  apportioning  aecount  426,  central  office  rent, 
and  account  430-10,  repairs  real  estate,  which  will  be  discussed 
later. 

The  apporticmment  of  interest  and  depreciation  upon  central 
o£^  equipment  was  somewhat  more  complex.  Total  central 
office  equipment  as  included  in  the  valuation  as  of  approximate- 
ly May  1,  1912,  had  a  cost  new  of  $686,948,  including  the 
construction  overheads,  making  up  the  15  per  cent  loading.  This 
property  was  divided  into  various  classes  upon  lie  basis  of  data 
submitted  by  the  former  engineer  of  the  Wisconsin  Telephone 
Company,  now  engineer  of  the  Chicago  Telephone  Company, 
under  date  of  October  7,  1916.  Following  are  the  divisions 
of  property  so  made: 

1.  Tninking 9%  $61,825.32 

2.  Line  terminal    32%  219,823.36 

3.  Keyboard 10%  68,694.80 

4.  Power  plant 8%  64,955.84 

6,  Desk  and  testing 3%  20,608.44 

6.  Multiple    38%  261,040.24 

Total 100%        $686,948.00 

It  is  understood  that  this  division  of  central  office  equipment 
into  groups  is  an  approximation  in  which  the  judgment  of  the 
engineer  played  an  important  part  We  believe  that  it  is  sub- 
stantially correct,  and  have  accepted  it  for  the  purposes  of  our 
cost  analysis.  The  methods  of  apportioning  interest  and  depre- 
ciation on  the  various  groups  of  central  office  equipment  fol- 
low:— 

1.  Trunking — 9  per  cent  of  Total  Central  Office  Interest  and 
Depreciation. — Interest  and  depreciation  upon  the  trunking  cen- 
tral office  equipment  was  apportioned  to  the  various  classes  of 
service,  one  third  upon  the  basis  of  originating  and  terminating 
trunked  calls  for  each  of  the  various  classes  at  the  time  of  the 
city  peak,  and  two  thirds  upon  the  basis  of  total  originating  and 
terminating  trunk  calls.  The  division,  two  thirds  on  twenty- 
four-hour  trunking  traffic  basis,  and  one  third  on  the  basis  of 
trunking  traffic  at  the  time  of  the  city  peak,  was  made  on  the 
basis  of  the  ratio  of  the  average  hourly  trunking  calls  from 
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7  A.  M.  to  8  P.  M.  to  the  trunking  city  peak  for  the  day.  This 
thirteen-hour  period  was  chosen  because  it  is  really  more  rep- 
resentative of  the  average  conditions  for  which  the  trunking 
equipment  was  installed  than  an  average  based  upon  twenty- 
four  hours.  In  other  words,  it  is  assumed  in  making  this  appor- 
tionment that,  if  the  trunking  traffic  were  to  be  handled  at  an 
average  rate  during  this  period  of  thirteen  hours,  approximately 
two  thirds  of  the  present  trunking  equipment  would  suffice,  mid 
that  the  additional  amount  of  trunking  equipment  is  made  neces- 
sary because  of  the  peak  requirements  of  the  trunking  traffic 
Any  differences  which  might  result  in  this  apportionment  from 
a  further  analysis  of  the  ratio  of  average  to  peak  trunking  traffic 
would  probably  not  be  of  sufficient  importance  to  seriously  de- 
tract from  the  acceptability  of  this  basis  for  apportioning  in- 
terest and  depreciation  on  trunking  equipment  As  both  origi- 
nating and  terminating  traffic  have  been  taken  into  consideration 
in  this  apportionment,  no  reapportionment  of  any  part  of  in- 
terest and  depreciation  on  trunking  equipment  is  necessary. 

2.  Line  Terminal  Investment — 82  per  cent. — The  investment 
in  line  terminal  and  answering  jack  equipment  may  be  regarded 
as  a  "fixed"  investment;  that  is,  it  may  be  allocated  directly 
to  the  classes  of  service  as  investment  made  directly  for  those 
classes,  although  to  be  used  by  all  classes  with  which  they  have 
telephone  connection.  A  letter  from  the  company's  engineer 
dated  December  11,  1913,  gave  information  as  to  units  to  be 
used  upon  which  to  base  the  value  of  a  line  and  answering  jack 
equipment  These  units  were  applied  to  this  class  of  equipment 
for  each  of  the  classes  of  service,  a  percentage  analysis  made  of 
the  total  resulting  from  the  application  of  these  units,  and  the 
interest  and  depreciation  on  line  and  answering  jack  equip- 
ment divided  among  the  classes  of  service  in  accordance  with  the 
results  of  this  percentage  analysis.  Interest  and  depreciation 
so  apportioned  is  an  expense  which  should  be  reapportioned 
among  all  classes  of  service  on  the  basis  of  the  traffic  between 
each  class  and  all  other  classes. 

3.  Keyboard  Equipment — 10  per  cent. — 4.  Power  Plant 
Equipment — S  per  cent. — 5.  Desk  and  Testing  Equipment — S 
per  cent. — Interest  and  depreciation  on  keyboard,  power  plant, 
and  desk  and  testing  equipment  were  apportioned  among  the  var- 
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ious  classes  of  service, — ^two  thirds  on  twenty-four-hour  origi- 
nating and  terminating  traffic,  and  one  third  on  the  basis  of  a 
percentage  analysis  of  the  total  calls  at  the  time  of  the  city  peak. 
The  division  was  made  in  a  naanner  similar  to  the  division  in 
the  case  of  interest  and  depreciation  on  trunking  investment, 
previously  explained,  with  the  difference  that  the  total  traffic, 
instead  of  trunked  traffic,  was  used  for  the  items  now  under 
consideration.  It  happens  that  the  percentages  to  be  apportioned 
on  twenty-four-hour  traffic  and  on  peak  traffic  are  the  same  as 
in  the  case  of  the  trunking  equipment  There  is  no  further 
apportionment  of  these  items  required. 

6.  Multiple — 38  per  cent. — It  was  assumed,  in  apportioning 
interest  and  depreciation  on  multiple,  that  part  of  the  multiple 
equipment  could  be  considered  a  direct  charge  to  each  class  of 
service^  and  allocated  to  the  classes  on  a  lines  basis;  and  that 
the  remainder  should  be  apportioned  among  the  classes  on  a 
peak-traffic  basis.  In  using  the  lines  bases,  two-party  lines  were 
given  a  weighting  of  two,  fox  the  reason  that  these  and  only  these 
are  "jack  per  station"  lines.  Certain  classes  were  excluded  from 
consideration  because  they  do  not  occupy  a  part  of  the  multiple. 
The  division  of  interest  and  depreciation  on  multiple  equipment 
into  the  part  to  be  allocated  on  a  lines  basis  and  the  part  to  be 
apportioned  on  a  city  peak  basis  was  made  on  the  ratio  of  aver- 
age to  city  peak  total  traffic,  as  already  explained.  That  part 
of  this  item  which  was  allocated  on  a  lines  basis  remains  to  be  re- 
apportioned on  a  traffic  basis  among  the  various  classes,  but  that 
part  which  was  apportioned  on  a  city  peak-traffic  basis  needs 
no  reapportionment. 

Use  of  these  methods  results,  as  regards  some  parts  of  the  ap- 
portionment, in  allocating  or  apportioning  certain  parts  of  the 
cost  of  service  to  the  trunking  equipment  as  if  that  constituted 
a  separate  class  of  service.  Amounts  so  allocated  to  the  trunking 
equipment  are  finally  reapportioned  among  the  classes  of  serv- 
ice using  the  trunking  equipment  on  a  trunked  traffic  basis. 

AccoxtMs  401,  402,  403,  and  404 — General  Expenses. — 
Charges  to  these  accounts,  together  with  certain  other  expenses 
discussed  in  connection  with  this  apportionment,  are  treated  as 
overhead  to  the  apportionment  of  aU  items  which  may  be  directly 
apportioned,  and  are  divided  among  the  classes  of  service  on  the 
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basis  of  a  percentage  analysis  of  the  final  results  of  the  appov^ 
tionments  herein  discussed. 

Accotmt  410 — Commercial  Supervision,  $£1,807.57. — This 
account  is  charged  with  supervisory  expenses  of  the  commercial 
department,  and  consequently  has  been  apportioned  in  such  a 
way  as  to  result  in  its  treatment  as  overhead  to  other  commercial 
department  expenses.  In  the  expenses  of  the  commercial  depart- 
ment, we  find  the  following:  411,  Advertising,  $4,116.45, — 412, 
Canvassing,  $20,342.03, — *18,  Uncollectable  Accounts,  $1,975.- 
21, — which  we  have  considered  as  being  really  general  expenses 
overhead  to  the  entire  business  of  the  exchange,  rather  than 
subordinate  groups  of  expenses  of  the  commercial  department. 
Under  the  classification  of  accounts  prescribed  by  this  Commis- 
sion, they  would  be  treated  as  general  or  undistributed  expenses. 
Consequently,  we  have  added  the  amoimts  appearing  under  ae- 
counts  411,  412,  and  418  to  the  general  expenses  of  the  company 
which  are  to  be  apportioned  as  a  final  overhead  to  the  result  of 
all  other  apportionments.  In  dealing  with  account  410,  there- 
fore, we  have  prorated  the  $21,807.57  charged  to  this  account 
between  two  general  groups  of  subsidiary  accounts  of  the  com- 
mercial department,  one  embracing  411,  412,  and  418,  and  the 
other  including  413,  414,  415,  and  416,  which  will  be  discussed 
later.  As  a  result,  $5,379.49  of  commercial  supervision  expenses 
are  prorated  to  accounts  411,  412,  and  418,  and,  with  the  actual 
charges  to  those  accounts,  added  for  purposes  of  apportionment 
to  the  general  expenses  of  the  exchange.  Sixteen  thousand  four 
hundred  twenty-eight  dollars  and  eight  cents  of  commercial 
supervision  expense  is  treated  as  overhead  to  413,  414,  415,  and 
416,  and  divided  among  the  classes  of  service  on  the  basis  of  a 
percentage  analysis  of  the  summary  of  the  apportionment  of 
these  accounts. 

Accotmt  411 — Advertising. — As  explained  in  connection  with 
account  410,  the  charges  to  this  account  are  treated  as  a  general 
expense  of  the  utility. 

Account  412 — Canvassing. — Charges  to  this  account  have  also 
been  discussed  in  connection  with  account  410,  and  are  treated 
as  general  expenses. 

Account  41^ — Directory  $18J^48.5S. — This  account,  as  shown 
by  our  auditor^s  report,  is  made  up  of  accoimts  418-11,  salaries 
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and  wages,  $2,901.22,  and  413-16,  laiBeellaneous,  $15,547«31. 
Charges  to  aocount  413-16  include  oost  of  preparing  printer's 
copy  and  of  printing  and  distributing  the  directory,  less  revenue 
derived  from  advertising  in  the  directory.  The  two  principal 
elements  of  cost  in  connection  ivith  the  directory  appear  to  be  the 
number  of  insertions  and  the  number  of  directories  published 
and  distributed.  The  exact  wei^ting  to  be  given  to  each  of 
these  elemaits  is,  of  couiae,  difficult  to  determine,  but  it  is  be- 
lieved tiuit  substsptially  accurate  results  may  be  (Stained  if 
half  of  the  expense  is  apportioned  on  the  basis  of  the  number  of 
stations,  excluding  ext^iisions^  and  including  for  the  private 
branch  exchanges  the  number  of  trunks  instead  of  the  number 
of  telephones,  and  half  on  the  basis  of  stations,  including  ex" 
tensions;  that  is^  half  of  the  expe^ases  are  apportioned  on  the 
basis  of  the  number  of  directory  insertions  to  which  the  various 
classes  of  subscribers  are  entitied  and  half  on  the  basis  of  the 
number  of  directories  which  they  should  receive.  These  appor- 
tionments are  considered  final 

Account  JflJf — Re^envs  Acc&wfding,  $2S,19^99. — ^Revenue 
accounting  was  apportioned  anaong  the  classes  ef  service  upon  the 
basis  of  data  submitted  by  the  c(»nmeroial  superintendent  of  the 
telephone  company  Octob^  2S,  1915.  These  data  included  a 
general  statement  of  the  nature  of  the  duties  of  employees  in 
the  revenue  accounting  department,  showing  the  classes  of  enib- 
soribers'  accounts  with  which  different  employees  had  to  deaL 
It  is  not  considered  that  the  apportionments  resulting  from  such 
analysis  as  could  be  made  of  the  duties  of  employees  oi  the 
revenue  accounting  department  are  entirely  correct,  but  the  data 
available  furnish  the  only  means  which  we  have  of  apportioning 
these  expenses,  and  we  believe  that  the  result  is  a  more  equitable 
distribution  of  revenue  accounting  expenses  than  would  be  ob- 
tained by  treating  these  expenses  as  a  part  of  the  general  over- 
head costs  of  the  business.  No  reapportionment  ia  required  of 
revenue  accounting  expenses. 

Accovnt  Jlfl6 — Revenue  CoUecting,  $26,697.05. — Charges  to 
this  accoimt  were  also  apportioned  upon  tiie  basis  of  data  sub- 
mitted by  the  commercial  superintendent  outlining  the  duties 
of  various  employees  of  the  revenue-collecting  department  and 
the  classes  of  service  with  which  the  various  employees  had  to 

deal.  The  results  of  an  analy8ia.of.ihe  data  submitted  are  be- 
P.U.R.lfil6C. 
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lieved  to  be  suiBciently  accurate  to  furnish  a  basis  for  appor- 
tioning charges  to  revenue  collecting.  No  reapportionment  is 
required. 

Account  Jfl6 — Pay-Station  Commissions,  $1S,S8^.75. — Some 
confusion  seems  to  have  existed  with  regard  to  the  data  obtained 
at  the  time  of  the  traffic  study  for  certain  of  the  pay-station 
classes.  Based  upon  the  data  which  we  have,  however,  it  ap- 
pears that  pay-station  commissions  may  fairly  be  divided  among 
the  various  pay-station  classes  on  the  basis  of  the  total  calls  origi- 
nating at  such  pay  stations,  as  the  originating  calls  usually  con- 
stitute the  basis  upon  which  commissions  are  paid.  Amounts 
allocated  to  the  various  pay-station  classes  are  considered  to  be 
reapportionable. 

Account  J^IS — Uncollectable  Accounts,  $lj976.Sl. — As  ex- 
plained in  connection  with  account  410,  the  amount  diarged  to 
uncollectable  accounts  is  considered  a  general  expense  and  ap- 
portioned upon  the  basis  of  the  apportionment  of  general 
expenses. 

Account  J^O — Traffic  Supervision,  ^Jf5^e«.fii. — ^This  account 
is  charged  with  the  expense  incurred  in  supervising  the  various 
traffic  activities  for  which  the  expenses  are  charged  to  accounts 
421,  422,  423,  424,  425,  427,  and  429.  Account  426,  central  of- 
fice rent,  appears  also  among  tiie  accounts  carrying  the  expenses 
of  the  traffic  department,  but  for  the  purpose  of  this  apportion- 
ment, no  part  of  the  charges  to  account  420  have  been  prorated  to 
account  426,  as  the  company,  in  renting  central  offices,  is  merely 
eliminating  the  necessity  of  constructing  a  building  which  would 
be  charged  to  plant,  and  as  the  actual  renting  of  central  offices 
can  hardly  be  charged  with  a  large  part  of  the  expense  of  traffic 
supervision.  On  the  accounts  subsidiary  to  traffic  supervision, 
parts  have  been  considered  as  finally  apportioned  in  the  first 
apportionment,  inasmuch  as  apportionments  made  on  a  traffic 
basis  take  into  consideration  both  originating  and  terminating 
traffic,  others  are  to  be  reapportioned,  as  their  first  apportion- 
ment is  not  made  on  a  traffic  basis.    These  are  as  fellows : 

Final.  To  be  Reapportioned. 

Account  422   Account  421 

"      423    i  of     "          427-11 

"       424   «          427-12 

-      425  * "         427-18 

«       429   "          427-14 

}  of      "      427-11    >^  I.  ,■  1  .ntf....... ••         427-16 

P.U.R.19ieC. 
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Charges  to  account  420  were  therefore  divided  into  two  parts 
on  the  basis  of  the  ratio  between  the  sum  of  subsidiary  accounts 
which  were  finally  apportioned  and  the  sum  of  those  which  must 
be  reapportioned.  As  a  result  of  this,  we  have  96.95  per  cent  or 
$13,052  of  the  charges  to  account  420  treated  as  finally  appor- 
tioned in  the  first  apportionment  which  was  made  upon  the  basis 
obtained  by  adding  together  the  apportionments  to  classes  of 
service  of  those  parts  of  the  charges  to  subsidiary  accounts  which 
were  finally  apportioned  in  the  first  apportionment  Three  and 
five  one-hundredths  per  cent  or  $410.61  are  to  be  reapportioned, 
and  this  reapportionment  was  made  upon  the  basis  obtained  by 
adding  together  those  parts  of  charges  to  subsidiary  accounts 
which  were  to  be  reapportioned. 

Account  4^1 — Service  Inspection,  $2,7^1.66. — This  was  ap- 
portioned among  the  classes  of  service  on  the  basis  of  the  number 
of  actual  talking  lines,  including  toll  terminal  and  exchange 
trunks,  but  excluding  lines  used  only  for  connection  with  the 
<^ces  of  the  company,  which  exclusion  amounts  to  apportioning 
that  part  of  service  inspection  expense  which  might  have  been 
first  allocated  to  the  company  business  upon  the  basis  of  the 
traffic  between  phones  of  the  company  and  other  phones  upon 
the  system;  that  is,  it  is  carried  as  an  overhead  to  the  service 
inspection  expense  of  other  classes  of  service.  This  item  of 
expense  is  reapportionable. 

Accovmi  Jf22 — Operatorg"  Wages,  $1684^-09. 

Account  Jf2S — Operating  Clerical  Wages,  $3,233.56. 

Account  424 — Rest  and  Lunch  Rooms,  $6,240.18. 

Accatmt  4^5 — Operaiortf  Schooling,  $4,970.22. 
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SUMMARY  OF  TRAFFIC. 


Originated 


Local 


JTrankedj 


Total 


Teniiinat«d 


Loeal  JTniokedj  Total 


1 
2 
S 

4 
6 

6 
7 
8 
9 
10 

U 
13 
13 
14 
15 

16 
17 
18 
19 
20 

21 
22 
23 
24 


27 
2H 
29 
30 

31 
32 
33 
34 
35 

36 
37 
38 
39 
40 


5,303 
67 
1,070 
£266 
^»4 

7U 

1.744 

16,613 

178 

131 

4.^ 

297 
188 
430 

195 
3.657 

8,200 
2,119 

14.423 
20.543 

8.786 
716 
156 

482 
6.952 

10 

92 
849 

720 
101 

872 

502 

57 

8.103 

1.174 

11,867 

.      169 

4,837 

5.587 

439 

161 

862 
7.274 
484 
848 
553 

126 

14.554 

18.559 

7.844 

636 

ITT 

673 
6.367 

^132 
80 

198 

1,424 

150 

1.288 

72 
"*i.'67i* 

17,160 

226 

6,407 

7.863 

728 

8,016 

498 
12,081 
781 
431 
983 

321 
9,248 
6,696 
7,680 
4.881, 

28.977 

39.102 

16.630 

1.352 

883 

1.086 

12.319 

2.880 

184 

40 

285 
842 

2.160 

1.629 

129 

8.103 

2,845 

4,471 

115 

t808 

1.823 

212 

m 

1,606 

16.1g 

Sd 

95 

86 

6,683 

579 

41 
6,479 
4.512 
6,146 
3.726 

8.017 
11.008 

4,119 
615 
298 

868 

11,865 

8 

127 

6a 

'& 

591 

109 

26 

2.642 

13.068 

423 

9,027 

288 

8. 759 

5,790 

486 

tl48 

2,601 

24,010 

18 

158 

lid 
1,344 

12 

7.476 
4.694 
7,487 
4.681 

10,120 

13.396 

5,151 

806 

366 

1.184 
15.897 

1,047 
76 
38 

1.470 
6? 
598 

11 
30 

13,498 

401 

6.6tt 

7613 

TOT 

i,no 

<ia7 

49,14S 

64 

368 

213 

IIM 

911 

488 

2.147 

53 

12,946 

9;206 

13,588 

8.407 

18.187 

24.401 

9.27D 

1,420 

664 

2.046 

27.768 

X835 

OT 

36 

447 

1.421 

2,218 

m 

LlS 

120 

56 

2.642 

16.987 

S 

Total    

111,780 

135.112 

246.892 

111,780 

136,112 

fi46.892 

These  are  expenses  of  central  ol&oe  operation,  and  of  activities 
so  closely  related  to  such  operation  as  to  constitute  for  practical 
purposes  in  connection  with  this  case  a  single  group  of  expenses. 
Although  when  considered  by  themselves  charges  to  accounts  424 
and  425  may  seem  to  bear  little  direct  relation  to  the  number 
of  telephone  messages,  in  relation  to  operators'  wages  the  amount 
spent  for  rest  and  lunch  rooms  and  for  training  of  operators  is 
immediately  connected  with  the  traffic  requirements.  Operating 
clerical  wages  are  incidental  to  central  office  operation,  and  con- 
sequently are  included  in  this  group  of  expenses  for  purposes  of 
apportionment.     As  certain  classes  of  traffic  require  a  greater 

amount  of  operators'  time  per  message  than  do  other  classes, 
P.U.R.1916C. 


Digitized  by 


Google 


BOGART  V.  WISCONSIN  TELEPH.  CO. 


1060 


weightings  have  been  applied  to  the  various  classes  to  take  ac- 
count of  such  features  as  trunking,  operation  of  measuring  de- 
vices, code  ringing,  calling  for  nidkel,  etc  Weightings  used  are 
based  on  Bell  experience  as  set  forth  for  the  most  part  in  traflSc 
circulars  of  the  American  Telephone  &  Telegraph  Company. 
Following  is  a  table  showing  the  originating  and  terminating 
calls,  local  and  trunked,  for  each  class  of  service  for  a  period  of 
twenty-four  hours. 

SUMMARY  OF  VSTEIGHTED  CALLS. 

Per  Cent  of  Central  Office  Operating  Expense  to  Be  Charged  to  Each  Clasp 

of  Service. 


OlasB  of  Renrice 


U) 

Class  qt 
Service 
Number 


(2) 
Total 
Originat- 
ing 
Weighted 
CaUs 


#  IP.  B.  X.-^l  to  5  

#  1  P.  B.  X.^  N.  O.  B.  Co 

#  1  P.  B.  X.-6  to  9  

#  1  P.  B.  X.-10   to   25   

#2P.  B.  X.— 1   and   2   

C.  P.  B.  X.-l,  3  and  5  

C.  P.  B.  X.--2    

B.-l    

B.  1— N.  1,    B.  1—R.  1,    B.  2-R.  2, 

R.   1-R.   1  

B^2    

2  B.  1  and  3  B.  1  

BR,  B.  1  

BR.— 2  B.  1,  BR.— BM.  1;  2  BR.  B. 

1.  3  BR.— B.— 1,  BR.— N.  1  .... 
BR.— P.  S.  D.,  P.  8.  D.— B.— 1,  2  P. 

8.  D.;  P.  8.  D^N.— 1 

M.   6    

U.  «-R.   M.  1.    B.   M.  1-R.   M.   1, 

2  B.   M.  1   

B.  M.  1  

N-1     

N— 2     

N-4     

R-1     

R-2   

R-4    

R.    M.   1    

R.  N.    1   

R.  N.  2   

R.    N.    4    

R.    R 

C.  I.  i,   p!'b.**X.— 2  and's'*.'.".'.!'.*.*.*.*. 

C.  I.  C.  P.  B.  X.-2  

C.   I.— R.  1,    C.   1.— BR.  R.   1,    C.   I. 

BR.  B.  1.  N.  P.  B.  1 

H.  T.— 1,  P.  B.  X.-A  to  10  .. 
N.  P.— 1.   P.  B.  X.— 2  to  9  .... 

P.    S.^   

P.    S.    D 

P.  S.  A.-3  to  6  

P.  8.  A.-5   (L.  a.  F.)    

Long   Distance    

B.  1  Special,    Special  and   General 

Office    

Toll   Terminal    

Total 

P.U.R.1916C. 


31.104.6 

414.1 

1X481.6 

14,448.5 

1,245.4 

3,542.0 

8.407.9 

73.067.2 

9 

488.1 

DO 

486.5 

U 

909.2 

12 

20.592.0 

13 

1,342.9 

14 

1.370.1 

15 

1.799.2 

16 

.1 

17 

.4 

18 

.9 

19 

.1 

20 

.9 

21 

.6 

22 

i.2 

23 

.2 

24 

.4 

25 

.0 

26 

.9 

27 

.4 

28 

«,w.u.8 

29 

340.0 

30 

7B.8 

31 

510.8 

32 

1.485.5 

38 

3,827.7 

34 

832.3 

35 

7.100.5 

36 

8,122.1 

37 

225.4 

38 

8,193.2 

39 
40 

6,069.7 

417.829.0 

(3) 
Total 
Termi- 
nating 
Weighted 
Calls 


23,818.6 
799.6 

9.907.2 
14.296.7 

1.279.6 


8,198.6 
6,879.5 
67.777.9 

74.0 
486.4 

371.2 

20,312.6 

1.284.3 

548.7 
3.751.7 


21 
14 
22 

IS 
SO 

40 

16 

2 

1 

S 

52 

i 


822.0 

2.279.9 

8.983.4 

194.8 

1.902.4 

96.5 

89.2 

5.754.6 

22,507.8 
266.5 


407|  829.0 


U) 

Total 

Weighted 

Galls 


54>  923.2 
1,213.7 
21,388.7 
28,745.2 
2.525.0 

6.740.6 
15.287.4 
140.846.1 

662.1 
921.9 

1.280.4 
40.904.6 

2.627.2 

1.918.8 
6.560.9 

648.4 

87,924.6 

27.314.6 

37.086.8 

24,872.2 

76,102.6 

101,150.3 

43,044.8 

4,562.4 

1,769.8 

5,483.1 

75.421.2 

9.129.8 

514,1 

145.7 

1.882.8 
8.765.4 
7.761.1 
1.027.1 
9,002.9 
3,217.6 
314.6 
10,947.8 

27.577.5 
266.5 


(5) 
%  Oper- 
ating 
Exp. 
to 
OlaFSof 
Service 
6.572 
.145 
2.560 
3.440 


.807 
1.829 
16.856 

.067 
.110 

.158 
4.895 

.814 

.23(K 
.664 

.069 

4.S3S 

3.26» 

4.482 

2.976 

9.107 

12.104 

5.161 

.54S 

.811 

.656 

9.026 

1.09S 

.062 

.017 

.159 
.451 
.929 
.123 
1.077 


1.310 

8.300 
.082 


100.00 
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The  next  table  shows  the  total  originating  and  terminating 
calls  as  weighted  in  accordance  with  illative  amounts  of  oper- 
ators' time  required  per  call,  and  the  last  column  shows  the  per- 
centages to  be  used  for  dividing  expenses  charged  to  accounts 
422,  423,  424,  and  425  among  the  classes  of  service  in  propor- 
tion to  operators'  time  required  to  handle  the  traffic  of  the 
various  classes. 

Account  ^26— Central  Office  Rent,  $11,62040;  Aecwmt  A80 
-10 — Repairs  Real  Estaie,  $1,682.4.0;  Interest  wnd  Depreciation 
of  Real  Estate, — Our  analysis  of  the  expenses  of  the  Milwaukee 
exchange  has  led  us  to  believe  that,  for  purposes  of  apporticm- 
ment,  it  will  be  reasonable  to  add  together  the  charges  to  accounts 
426  and  430-10,  and  apportion  all  charges  to  those  accounts  on 
the  same  basis.  It  might  have  been  possible  to  make  a  very  care- 
ful study  of  the  uses  to  which  the  central  offices  rented  by  the 
company  have  been  put^  and  to  make  a  similar  study  for  the  item 
of  real  estate  repairs  which  would  have  enabled  us  to  allocate 
these  expwises  rather  closely  to  the  proper  classes  of  service.  It 
is  understood  that  central  offices  rented  by  the  company  are  not 
used  exclusively  for  central  office  operating  purposes;  there- 
fore, it  seems  that  rent  of  central  offices,  as  well  as  r^airs  of 
real  estate,  should  be  prorated  over  the  various  accounts  of  the 
exchange.  If  these  offices  were  owned  by  the  company,  we  would 
have  to  deal  with  interest  and  depreciation  on  real  estate,  rather 
than  with  central  office  rent  Depreciation  of  real  estate  is  so 
closely  connected  with  repairs  of  real  estate  that  no  reason  seems 
to  exist  for  using  different  bases  for  their  apportionment  Con- 
sequently, we  have  considered  that  central  office  rent  and  real 
estate  repairs  may  properly  be  handled  in  connection  with  in- 
terest and  depreciation  on  real  estate.  A  careful  study  of  the 
uses  to  which  the  real  estate  of  the  telephone  exchange  is  put 
might  lead  us  to  conclude  that  some  changes  should  be  made  in 
the  methods  which  we  are  using  here,  but  we  believe  that  for 
practical  purposes  central  office  rent,-  real  estate  repairs^  and  in- 
terest and  depreciation  on  real  estate  other  than  stables,  garages, 
etc.,  may  properly  be  handled  as  the  item  of  real  estate  expense 
has  been  handled  by  the  company.  Interest  and  depreciation  on 
stables,  garages,  etc.,  will  be  handled  in  our  apportionment  as  the 
company  has  handled  stable  and  garage  expense.     Interest  and 
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depreciation  on  the.  Qrftpd  Office  Bi^ildj|^will;be  divided  some- 
what diflferently  th^n  interest  and  depreciation  on  other  real 
estate,  as  this  building  houses,  the.jg^eral  offices  of  the  company. 
In  explanation  of  the. apportionment  of  accounts  426  and  430- 
10,  we  may  call  a^ttention  to  the  fact  thait  our, au^tor^srpfprt 
shows  tae  basis  for  cl§^ring.  the  cl^^^es-  to;  ae0O)|nt.;5jOl;,;r^l 
estate  expense,  to^be  g^ilollows,  based  upon  |^e.  floor  space  jtause, 
which  .will  probably  be  [a^i  reasonable  basis , to  ^b^vu^^fc^r  jbj^ejap: 
portionment  of  central  office  rent,  real  estate  repaiT3,;^Q4J^teredt 
and  depreciation  on  real  estate.  FoUowi^  is  tjie  distribution  of 
the  clearing  of  account  501,  real  estate  expense: 


;i.x*/- 


1A% 
1*1% 


Aocount  412. .  C«n?aMiag.  ^ . . . ; .  r*^  •  «•  •>*  ^  «,• 

«  "/  415.    Rerenue  coHecting  : .  /.  IH^.  ;*. 
.  -J*        421.  —Service  iiispectinn  1.^^^  . . « .^^^^>^^ ^ >^-^.^^ **  .^ .oy© 

*•        424.     Rest  and  ilunch  roonis  *. i , . .  ^L 20.0% 

?'   .-  420.  Central  office  real  .. >».:...... »».s>t;.  ..,,vt^*\  W^% 

i^    **  427.'  Pa^  8tatipn.p^pppp^.%!y^xrv>vv/^-..4:i.i.iAVAV.HriU>-.%\ 

"    -  511. '  Wire^ chieif  exgenge, •,-,•. ,.>»'//,>•->•-•  ♦..;,*  i.*  *  i. v* » I*  t *. *« \\\  1*B% 

*     "  V  ^J  6li. i  Supply  expense  C / . y .•  .> ,/#>* < . .  •  •  ■•  V , . •» . •, •,  •  2.»% 


Total 


Of  Ae  foregoing,  accounts  5ll«nd  613  are  cleari4g  accounts, 
00  that  in  order  to  get  at  a  final  basis  for  prorating  accbidtlts  426 
and  430-10,  over  other  accounts,  it  will  be  necessary  to  have 
tiie  clearing  detail  of  accounts  511  and  513.  In  getting  at  this 
clearing  detail,  we  have  excluded  reconstruction  and  construction 
charges.  With  accounts  511  and  513  prorated,  the  final  basis 
for  prorating  accounts  426  and  430-10  is : 


Accoantn 

% 

Amount 

412   

1.4 

1.1 

.6 

20.0 
5.1 

66.5 

.7 

2.1 

1.3 

1.2 

$184.84 

415    

145.23 

421    

79.22 

424   

2,640.56 
673.34 

425    

426   

8,779.86 
92.42 

427    

430-000    

277.26 

430-007    

171.64 

430-008   

158.43 

Total 

100.0 

$13,202.80 

The  forgoing  prorate  is  made  upon  the  basis  of  the  clearing 
of  real  estate  expense  other  than  that  of  the  Grand  Building,  and 
is  used  for  dividing  interest  and  depreciation  on  real  estate  other 
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than  the  Grand  OflSce,  stables,  garages,  and  miscellaneous.  Fot 
the  Grand  Office,  interest  and  depreciation  was  divided  upon  the 
basis  of  a  prorate  of  the  clearing  of  real  estate  items  chargeable 
to  account  601  relating  to  the  Grand  Office.  For  stables,  garages, 
and  miscellaneous  real  estate,  the  interest  and  depreciation  were 
prorated  upon  the  basis  of  the  clearing  of  account  509,  bam  and 
garage  expense,  leaving  out  of  consideration  the  portions  charge- 
able to  construction,  reconstruction,  and  supply  expense.  The 
final  prorate  of  accounts  426,  430-10,  and  interest  and  deprecia- 
tion on  real  estate  to  various  accounts,  is  as  follows : 


Aecoant 
Number 

ACCOUDtB 

426  and  480-10 

Int.  and  Dep. 

stable  and 

Garage 

Int.  and  Dep. 

MUwaukee 

General 

bit.  and  Dep. 

Milwaukee 

Grand 

Total 

410 

$2,140.68 

654i)7 

59.46 

2,536.98 

1,209.03 

911.73 

59.46 

2,398.24 

138.74 
6,331.63 

118.92 

19.82 

1,268.49 

1,010.84 

1,962.20 

$2,140.68 

412 

413 

$184.84 

$818.66 

$359.78 

2,017.35 
69.46 

414 

' 

2,636.98 

416 

145.23 



282.68 

1,636.94 

420 

911.73 

421 

79.22 

2,640.56 

673.34 

8,779.86 

92.42 

154.19 

6,139.70 

1,310.62 

17,089.60 

179.89 

292.87 

424  ........ 

10,178.50 

425 



2,122.70 
31,200.99 

391.23 

426 

427 

429 

19.82 

430-000  

277.26 
171.64 
158.43 

539.67 
334.08 
308.39 

2«085.42 

430-007  

1,516.56 
2,429.02 

430-008  

430-02  

1,094.47 

1,733.64 

731.10 

1,094.47 

1,733.64 

731.10 

430-03 

430-08  

Total   .... 

$13,202.80 

$4,377.87 

$26,698.50 

$19,820.19 

$63,099.36 

In  apportioning  charges  to  accounts  426,  430-10,  and  interest 
and  depreciation  on  real  estate  among  the  classes  of  service,  the 
amounts  shown  above  as  prorated  to  the  various  accounts  were 
divided  among  the  classes  of  service  on  the  basis  of  the  division 
of  the  actual  charges  to  those  accoimts  as  shown  on  the  company's 
books.  In  the  foregoing  table,  the  amount  shown  in  the  last 
column  as  chargeable  to. account  426  is  that  part  of  central  office 
rent,  real  estate  repairs,  and  depreciation  and  interest  on  real 
estate  which  is  chargeable  to  actual  central  office  operation  of 
the  company,  and  this  is  apportioned  among  the  classes  of  service 
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upon  the  same  basis  as  was  used  for  tte  apportionment  of  in- 
terest and  dcpreciaticm  u{>on  central  office  equipment. 

Account  Jf27 — Pay-Station  Expense. — The  same  difficulty 
which  was  mentioned  in  connection  with  the  apportionment  of 
account  426,  pay-station  commissions,  as  to  the  accuracy  of 
available  data,  applies  to  the  apportionment  of  account  427. 
For  purposes  of  apportionment,  account  427  was  divided  into 
two  groups,  subaccount  427—11  ccmstituting  the  first,  and  sub- 
accounts 427-(12,  18,  14,  16)  constituting  the  <^her  group. 
Account  427-11,  pay-station  salaries  and  wages,  according  to 
data  submitted  by  the  company,  relates  entirely  to  attended  pay 
stations.  The  salaries  to  be  paid  for  paynstation  attendance  will 
be  governed  principally  by  the  number  of  telephones  at  such  pay 
stations  and  by  the  amount  of  traffic  handled.  These  factors  may 
not  be  of  equal  importance,  but,  for  the  purposes  of  the  appor- 
tionment of  account  427-11,  they  are  assumed  to  be  equal.  One 
half  of  this  account  is,  therefore,  apportioned  on  the  basis  of 
attended  pay-station  substations,  and  one  half  on  total  originat- 
ing and  terminating  attended  pay-station  traffic.  The  part 
apportioned  on  the  traffic  basis  is  considered  as  finally  appor^ 
tioned,  and  the  part  on  the  substation  ba^is  as  reapportionable. 

Charges  to  accounts  427-(12,  18,  14,  16)  are  apportioned  on 
the  basis  of  the  number  of  pay-station  substations  in  the  various 
pay-station  classes,  to  be  reapportioned. 

Account  J^29 — Other  Operating  Expenses,  $7,778.86.' — Ac- 
count 429  is  made  up  of  two  general  groups  of  expenses :  First, 
those  related  to  the  power  plant;  and  second,  miscellaneous  ex- 
penses connected  with  carrying  on  traffic.  For  purposes  of  ap- 
portionment, therefore,  the  expenses  charged  to  account  429  are 
divided  into  two  groups:  429-(17,  18)  power  plant,  $6,497.66; 
429-(ll,  12,  14,  16,  19)  miscellaneous,  $280.89.  In  arriving 
at  these  results,  adjustments  made  in  our  auditor's  report  to 
account  429  were  cleared  back  to  the  subaccounts  in  proportion 
to  the  charges  to  those  accoimts.  Those  expenses  related  to  the 
power  plant  are  finally  apportioned,  two  thirds  on  the  basis  of 
total  twenty-four-hour  traffic,  and  one  third  on  the  basis  of  city 
peak-hour  traffic,  or  two  tiiirds  on  an  output  and  one  third  on  a 
demand  basis.  The  miscellaneous  subaccounts  under  account 
429  were  apportioned  on  the  basis  of  the  apportionment  of  ae- 
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counts  422,  423,  424,  425,  and  subaccounts  17  and  18  of  429; 
in  other  words,  upon  the  basis  of  the  apportionment  of  that  part 
of  the  traffic  ^q)enses  which  relates  particularly  to  the  actual 
operation  of  the  switch  board.  Whether  other  traffic  expenses 
should  have  been  included  in  making  up  this  basis  may  be  a 
question,  but  as  the  total  amount  involved  is  only  $280.89,  no 
serious  error  can  result  from  the  method  used. 

Account  430,  Repairs  Supervision,  $15,906.59. — This  account 
is  made  up  of  the  supervision  charges  for  three  important  classes 
of  property  and  plant  as  follows: 

430-000.     Supervision  wire  plant  repairs ...••..^^»« $4,396.39 

480-^07.    SuperviBion  central  office  repairs  « ,. ^ « » . v . .     3,682J)9 

430-008.     Supervision  substation  repairs '  7»827.21 

Supervision  of  wire-plant  repairs  was  prorated  over  the  sul>- 
sidiary  wire-plant  repair  accounts  in  proportion  to  the  charges 
to  those  accounts,  and  apportioned  among  the  classes  of  service 
with  the  apportionment  of  those  accounts.  Supervision  of  cen- 
tral office  repairs  was  added  to  repairs  of  central  office  equip- 
ment, and  apportioned  with  that  item.  Supervision  of  substation 
repairs  was  added  to  the  direct  charges  to  substation  repair  ac- 
counts and  apportioned  with  these  accounts.  The  following 
table  shows  the  basis  for  the  apportionment  of  the  charges  to  the 
various  accounts  making  up  the  total  cost  of  repairs  of  distribu- 
tion system,  and  including  in  each  case  the  prorate  of  super- 
vision expense: 


Account. 


430-01.  Repair  pole  lines 
430-02.  Repairs  aerial  cable 

130-03.  Repairs  aerial  wire 
430-04.  Repairs    of    U.    G. 
conduit 


430-06.  Repairs  U.  6.  cable 

430-06.  Repairs     submarine 
cable 


Basis. 


Pole  line  investment 

Pair  feet  of  conductor  in  aerial 

cable 

Length  of  open  wire 


Pair  feet  of  conductor  in  U.  G 
cable    

Pair  feet  of  conductor  in  U.  G. 
cable    

Pair  feet  of  conductor  in  U.  G. 
cable    


Reapportioned 

Reapportioned 
Reapportioned 


Reapportioned 
Reapportioned 
Reapportioned 


The  item  of  submarine  cable  is  only  $23.62,  and  it  was  con- 
sidered reasonable  to  apportion  this  with  other  cable  repair 
expenses. 

Account  430-^07,  Supervision  Central  Office  Repairs,  $S,G82r 
99.    Account  430-^7,  Repairs  Central  Office  Equipment,  $23,- 
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£97.92. — Central  office  repairs  are  determined  partly  by  the 
Amount  of  traffic  handled  and  partly  by  the  number  or  value  of 
wearing  parts.  Foot  this  apportionment^  we  have  asaumed  that 
one  half  of  the  rqitairs  may  be  treated  as  a  direct  result  of  the 
handling  of  traffic  in  proportion  to  the  amount  handled  and  one 
half  as  a  function  of  the  value  of  equipment  One  half  of  the  cost 
of  repairs  is^  therefore,  apportioned  on  the  basis  of  twenty-four- 
hour  traffic,  and  need  not  be  reapportioned.  The  otiber  half  is 
apportioned  on  the  basis  used  for  apportioning  interest  aad  de- 
preciation on  central  office  equipment. 

Account  JfSO'-OOS,  Repairs  Supervision  S^Astation,  $7^7.21; 
Account  4S0-O8,  Repairs  Subscribers'  Equipment,  $61J^1.6i; 
Account  432 — Station  Removals  and  Ch^mges,  $6Sj26J^JiS. — 
Account  480-008  was  fbrst  divided  into  two  parts,  based  <m  the 
total  of  subaccounts  over  which  it  was  prorated.  Making  up 
one  group  of  these  subaccounts  were  the  following  substation 
repair  items:  Station  apparatus  (field  repairs),  installation, 
drop  wirea^  interior  block,  wires,  station  apparatus  (shop  re- 
pairs), and  the  following  removal  and  change  items:  Installa- 
tion, drop  wires,  interior  block  wires,  with  moves  charged  sub- 
scribers credited  back. 

In  the  other  group  were  repair  accounts  for  private  branch 
exchanges  and  booths  and  special  fittings  and  removal,  and 
change  accounts  for  the  same  items.  That  part  of  substation 
repair  expense  and  station  removal  and  change  expense  in  the 
last  groiip  shown  above  was  further  subdivided  as  between  ex- 
penses related  to  private  branch  exchanges,  and  those  related  to 
booths  and  special  fittings  with  each  portion  carrying  its  part 
of  the  expense  of  supervision.  That  portion  which  was  included 
in  the  first  group  above  was  divided  among  the  classes  of  serv- 
ice on  the  basis  of  the  number  of  substations,  including  exten- 
sions, to  be  reapportioned.  Charges  to  private  branch  exchange 
maintenance  and  removal  and  change  with  their  share  of  the 
supervisory  expense  were  divided  among  the  various  classes  of 
private  branch  exchanges  on  the  basis  of  the  number  of  lines 
connected.  These  charges  do  not  include,  as  we  understand  it, 
the  maintenance  of  the  telephone  instruments  connected  to  pri- 
vate branch  exchanges,  but  merely  the  special  private  Iwranch  ex- 
change equipment    These  expenses  are  reapportionable  in  part 
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As  private  branch  exchanges  are  used  for  intercommunicating 
traffic  as  well  as  for  traffic  through  one  or  more  of  the  com- 
pany's central  offices,  it  is  evident  that  not  all  of  the  leapportion- 
able  expense  should  be  shared  in  by  other  classes  of  service  with 
which  connections  are  established.  In  the  absence  of  special 
P.  B.  X.  traffic  studies,  it  has  been  assumed  that  only  one  half 
of  the  expenses  considered  as  related  to  both  parties  to  eadi 
conversation  should  actually  be  shared  in  by  other  patrons  of  the 
utility.  Therefore  one  half  of  these  expenses  are  treated  as 
finally  ehargeable  to  the  P.  B.  X*  classes  and  one  half  as  ac- 
tually i?eapportionable  between  the  P.  B.  X.  and  other  classes 
of  servioe. 

That  part  of  substaticm  repair  expenses  and  of  station  re- 
moval and  change  expense  with  its  share  of  supervisory  ex- 
pense which  was  chargeable  to  boodis  and  special  fittings  was 
apportioned  among  the  pay-station  classes  on  the  basis  of  the 
number  of  trunks  to  each  of  such  classes,  to  be  reapportioned. 

Account  Ji40 — Bights^  Privileges,  and  Use  of  Property. — 
With  the  exception  of  $26.66  for  oondmt,  pole,  and  other  space 
which  is  apportioned  with  the  general  expenses  of  the  exchange^ 
the  charges  to  accoimt  440  are  the  amounts  paid  by  the  Wiscon- 
sin Telephone  Company  to  the  American  Telephone  &  Telegraph 
Company  and  charged  against  the  Milwaukee  exchange.  With 
the  adjustment  to  3.4  per  cent  already  discussed,  the  amount  to 
be  provided  for  as  that  part  of  the  payment  to  the  American 
Telephone  &  Telegraph  Company  which  should  be  charged 
against  the  Milwaukee  exchange  is  apportioned  with  general  ex- 
penses. In  other  words,  it  is  apportioned  as  an  overhead  item  to 
all  other  expenses,  including  interest  and  depreciation,  which 
means  that  its  apportionment  is  made  upon  tiie  basis  on  which 
earnings  should  theoretically,  at  least,  be  obtained. 

Accovmi  460 — Insurance. — This  expense  is  of  a  general  na- 
ture, and  has  been  joined  with  other  general  expenses  for  appor- 
tionment purposes. 

AccouaU  460 — Taxes. — Inasmuch  as  the  taxes  paid  by  the 

Wisconsin  Company  amount  to  5  per  cent  of  its  gross  telephone 

revenues,  and  as  the  present  case  is  involved,  with  the  possibility 

of  a  rednction  in  those  revenues  which  would  tend  to  make  the 
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revenues  equal  the  expense^  we  have  included  for  the  purposes 
of  our  cost  analysis,  not  5  per  cent  of  revenues  as  they  existed 
during  1912,  but  6  per  cent  of  the  required  allowance  for  ex- 
penses, which  would  be  the  amount  which  the  company  must 
have  provided  in  the  way  of  revenues.  Adjustments  to  those 
operating  expenses  on  account  of  differences  between  the  cost 
new  as  used  for  the  purposes  of  our  cost  analysis  and  the  fair 
value,  and  on  account  of  other  causes,  would  mean  that  taxes 
as  included  in  this  cost  analysis  would  not  be  a  correct  amount 
for  consideration  in  finally  adjusting  the  rates,  but  this  does  not 
destroy  the  value  of  a  cost  analysis  based  upon  actual  require- 
ments of  the  business  as  nearly  as  such  requirements  can  be 
ascertained.  The  same  principle  which  governs  the  apportion- 
ment of  the  payments  to  the  American  Telephone  &  Telegraph 
Company  applies  to  the  apportionment  of  taxes  among  the 
classes  of  service,  and  the  same  method  has  been  used. 

As  a  result  of  the  apportionments  outlined  in  the  foregoing 
pages,  we  find  that  the  amount  of  final  charges  to  the  various 
classes  of  service  is  $400,134.76,  and  that  the  amount  allocated 
to  the  various  classes  which  should  be  reapportioned  is  $594,880.- 
01.  These  amounts  do  not  include  general  expenses,  and  cer- 
tain other  expenses,  and  certain  interest  and  depreciation  charges 
which  have  been  discussed,  and  which  will  be  apportioned  among 
the  classes  of  service  as  a  part  of  general  expenses.  The  total 
amount  to  be  so  added  is  $165,325.14.  The  following  table  con- 
tains a  list  of  the  classes  of  service  with  the  amounts  whdi  are 
eonsidered  final  in  the  column  headed,  "Final,"  and  the  amounts 
which  are  reapportionable  in  the  column  headed,  "To  b©  Re- 
apportioned." 

TTable  Showing  Final  and  Reapportionable  Charges  to  Classes  of  Servioe — 
Excluding  General  Expense. 


Final 


To  be  Re- 
apporttoned 


1  P.  B.  X.  1—5    

1  P.  B.  X.  6  N.  0.  B.  Co. 
1  P.  B.  X.  6—9    

1  P.  B.  X.  10—25    

2  P.  B.  X.  1  and  2  . . . . 

O.  P.  B.  X.  1,  3  and  5  . 

C  P.  B.  X.  2 

B.  1    

« 

p.u.B:i9iao. 


$25,324.83 

466.98 

9A71.83 

12,037.94 

1,205.65 

M12.90 

7,643.31 

58,239.21 

254.49 


$31,282.28 

376.93 

8,097.43 

9,873.43 

1/>11M 

M84.47 

8,445.38 

34,800.67 

601.63 
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Table — continmd. 


B.  2    

384.42 

518.44 

16,778.97 

1,108.58 

1,294.56 

2,733.90 

327.07 

17,399.97 
12,313.34 
20,162.97 
14,903.58 

35,831.52 

49,570.86 

21,001.16 

2,586.47 

1,156.28 

3,348.20 

49,191.36 

4,728.16 

207.62 

71.84 

567.58 
2,007.52 
3,167.20 

980.22 
6,695.72 

4,870.69 

490.09 

8,001.48 

269.13 

2  B.  1,  3  B.  1 

278.09 

BR.  B.  1 

9,971.4<^ 

13 

758.13 

14   

2,332.55 

M.  6 

5,313.96 

16 

1,589.36- 

BM.  1    

24,285.78 

N.  1   

17,983.2? 

N.  2  - . . . 

41,418.14 

N.  4  

30,832.43 

R.  1    

61,370.61 

B    2   

75,543.90 

R.  4   

32,024.07 

R.  M.  1  

8,680.73 

R.  N.  1   

3,979.62. 

R.  N.  2   ♦ 

10,664.3a 

R.  N.  4  

105,375.32 

R.  R 

17,041.60 

CI  1  P.  B.  X.  2 — 3  

168.22 

CI  C.  P.  B.  X.  2    

60.91 

31    

372.85 

H.  T.  1  P.  B.  X.  4—10    

7,597.09 

N.  P.  1  P.  B.  X.  2 — 9  

1,932.67 

P.  S.  5 

2,476.33 

P.  S.  D 

P.  S.  A.  3 — 8 

10,908.46> 
9,232.50* 

P.  S.  A.  5  L.  S.  F 

Liong  distance    

769.86^ 
1,241.99^ 

Comoany  businesB 

9^36.91 

Toll  terminal 

67.16 
15.77 

232.96 

Private 

2,473.02 

Miaoellaneous 

290.37' 

$400,134.76 

$594,880.01 

The  reapportionment  of  reapportionable  amounts  was  made- 

on  the  basis  of  the  originating  and  terminating  traffic  passing 

between  classes,  so  that  each  class  was  made  to  share  in  the- 

reapportionable  expenses  allocated  to  each  of  the  other  classes  ii> 

proportion  to  its  use  of  facilities  directly  incident  to  the  service 

of  such  other  classes.     The  following  table  shows  in  columns  I 

and  2  the  code  and  number  used  for  each  of  the  classes,  in  column 

3  the  final  charges  to  classes,  identical  with  the  'Tinal"  column 

of  the  preceding  table,  and  in  column  4  the  amounts  obtained  by 

reapportioning   the   amounts   in   the   "To   be   Reapportioned'^ 

column  of  that  table.     The  total  of  final  and  reapportionment 

T3xpenses  for  each  class  is  shown  in  column  6  and  the  percentage 

analysis  of  the  total  is  in  column  6.    In  column  7  the  general 

expenses  are  apportioned  on  tiie  basis  of  that  percentage  analysis^ 
P.U.R.1916C. 
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Column  8  is  the  cost  of  serving  each  class  as  determined  by  the 
cost  analysis. 

Column  9  shows  the  number  of  extension  telephones  for  each 
class.  The  source  of  information  as  to  the  niunber  of  extensions 
is  explained  later.  Column  10  shows  the  annual  revenue  which 
would  be  obtained  from  the  extension  phones  at  present  rates^  all 
business  extensions  being  rated  at  $7.20  per  year  and  residence 
extensions  at  $6  per  year.  Some  of  the  business  extensions  (wall 
sets)  take  a  rate  of  $6  per  year,  but  the  number  of  such  exten- 
sions was  not  obtainable  without  an  expense  out  of  proportion  to 
the  importance  of  the  information.  The  amounts  shown  in 
column  10  were  subtracted  from  the  class  totals  in  column  8, 
and  the  result,  shown  in  column  11,  is  the  cost  to  be  met  by  the 
charge  for  main  stations,  or,  in  the  case  of  private  branch  ex- 
changes, by  the  charge  for  trunk  lines,  switch  boards,  etc  The 
amounts  in  column  11  divided  by  the  number  of  main  stations 
in  column  12  result  in  costs  per  main  station,  as  in  column  13. 
It  must  be  remembered  that  this  is  not  the  total  cost,  as  this  cost 
has  been  based  upon  the  cost  new  of  the  property  instead  of  upon 
the  fair  value,  and  as  certain  items  of  expense,  such  as  taxes,  are 
very  conservatively  stated.  Furthermore,  the  methods  used  in 
the  apportionments  have  resulted  in  a  separation  of  toll  expenses, 
on  the  assumption  that  the  toll  system  should  carry  all  expenses 
related  to  toll  business,  up  to  and  including  expenses  of  the  sub- 
scriber's station.  When  allowance  is  made  for  all  el^nents  of 
cost  which  should  be  considered,  the  final  costs  for  the  various 
classes  of  service  will  be  somewhat  higher  than  those  shown  in 
column  11.    Following  is  the  table: 

P.U.R.1916C. 
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Attention  has  been  called  elsewhere  to  the  fact  that  the  ntunbear 
of  stations  in  some  of  the  classes  of  service  may  not  be  strictly 
accurata  This  may  be  attributed  to  the  fact  that  it  was  neces- 
sary to  correlate  these  data  from  several  different  sources,  no 
one  of  which  was  complete  as  regards  both  tiie  major  and  minor 
classes  of  service,  and  also  to  the  fact  that  the  various  data  were 
not  taken  at  the  same  period  of  the  year.  Consequently  the  same 
number  of  stations  did  not  exist  at  the  various  times  the  data 
were  taken.  For  the  B.  If.  1  class  an  error  in  the  data  has  made 
the  apparent  cost  of  little  value^  but  the  effect  of  this  error  on 
other  classes  is  ne^gibla 

The  sources  of  information  from  which  Hie  final  figures  on 
substations  were  correlated  are  as  follows: 

1.  Lines  observed  during  traflBc  study. 

2.  Line  measurement  study. 

3.  Respondent's  exhibit  16. 

4.  Cost  of  telephones  according  to  class. 

5.  Extension  stations  submitted  by  company  as  of  date  May 
31,  1912. 

Data  on  P.  B.  X.  main  stations  and  extensions  were  taken 
without  revision  from  No.  4  "Cost  of  telephones  according  to 
dass.''  These  data  were  compiled  from  the  P.  B.  X.  records  of 
the  company  during  the  summer  of  1912,  were  checked  and  used 
by  the  engineering  department  of  the  Conmiission  in  its  compu- 
tation of  substation  cost  for  the  P.  B.  X.  classes  of  service,  and 
are  believed,  therefore,  to  be  authentic. 

Since  the  renuiinder  of  the  classes  of  service  as  given  in  this 
record  do  not  contain  all  of  the  minor  classes  of  service  to  cor- 
respond with  the  traffic  study  data,  and  since  it  was  necessary  for 
the  cost  apportionment  to  have  all  of  the  data  correspond  with 
the  classes  as  given  in  the  traffic  study,  other  sources  of  infor^ 
mation  had  to  be  relied  upon  to  a  large  extent.  Among  these 
sources  the  data  on  *^lines  observed  during  traffic  study"  gave 
such  data  as  appeared  to  be  reliable  for  the  traffic  study  group- 
ing of  classes.  These  included  installations  per  class  of  service, 
a  line  factor  and  main  station  factor  being  applied  to  the  instal- 
lations of  each  class  in  order  to  arrive  at  the  lines  and  main 
stations.  The  value  of  the  line  factor  was  apparent  from  the 
P.U.R.19ieO. 
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physical  character  of  the  installations  tor  each  class,  and  the 
station  factor  for  all  party  lines  was  taken  as  the  "circuit  fill'' 
as  given  in  the  line  measurement  study,  the  factor  for  all  single 
party  lines  being  considered  as  "1." 

Total  extension  stations  for  all  except  the  P.  B.  X.  classes 
were  taken  from  data  submitted  by  the  telephone  company  as  of 
date  May  31,  1912.  These  data  were  submitted  for  the  major 
classes  only ;  the  data  for  the  minor  classes  were  obtained  by  pro- 
rating to  these  classes  on  the  basis  of  main  stations  a  part  of  the 
extensions  listed  under  related  main  classes.  Extensions  for  P. 
B.  X.  installations,  as  noted  above,  were  taken  directly  from  the 
data  "cost  of  telephones  according  to  class." 

The  data  on  main  stations  and  extensions  for  all  but  one  or 
two  classes  appear  to  be  substantially  accurate  as  arrived  at  in 
the  manner  outlined  above.  Subsequent  investigation  has  shown 
that  the  number  of  stations  listed  for  the  B.  IT.  2  cla8S-519  is 
probably  too  low ;  this  figure,  it  appears,  should  have  been  in  the 
neighborhood  of  620  stations.  The  discrepancy  in  pay-station 
classes  is  discussed  elsewhere  in  this  decision. 

For  various  of  the  smaller  classes  of  service,  and  especially 
for  those  classes  which  were  made  up  by  grouping  still  smaller 
classes,  it  is  not  believed  that  the  results  of  the  cost  analysis  can 
be  considered  sufficiently  accurate  to  be  of  much  value  as  a  basis 
for  a  revision  of  rates.  For  the  principal  classes,  however,  it  is 
believed  that  the  results  of  the  cost  analysis  are  sufficiently  ac- 
curate to  be  of  value  in  the  determination  of  what  the  rates  for 
the  classes  should  be. 

[23]  It  should  be  made  clear,  however,  that  the  results  of  the 
cost  analysis  are  not  the  only  consideration  to  be  dealt  with  in 
revising  rates.  There  are  a  number  of  considerations  which 
enter,  among  which  are  the  value  of  the  different  classes  of 
service,  as  far  as  ascertainable,  and  the  commercial  aspects  of 
each  portion  of  the  schedule,  u  e.,  its  relation  to  otiier  portions 
of  the  schedule  and  the  effect  which  it  will  have  upon  the  develop- 
ment of  the  business  as  related  to  the  community's  requirements 
for  telephone  service. 

[24]  Excess  Radvus  Charges. — Before  we  attempt  to  outline 

the  changes  which  should  be  made  in  the  general  rate  schedule  of 

the  Milwaukee  exchange,  it  will  be  well  to  call  attention  to  the 
p.u.R.i9iec. 
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charge  at  present  made  for  excess  radius;  that  is,  for  lines  ex- 
tokding  beyond  the  regular  exchange  limits.  The  schedule  of 
ezoess  radiiis  charges  at  present  in  effect  is  as  follows: 

EXCESS  RADroS  CHARGES. 

The  radius  charge  is  added  to  the  exchange  rate : 


DIftance  Beyond  Ezctumflre  limits 

Firat  quarter  mile  

Second  quarter  mile 

Third  quarter  mile  , 

Fourth  quarter  mile 

Fifth  quarter  mile 

Sixth  quarter  mile 

.  Seventh  quarter  mile 

Eighth  quarter  mile 

Ninth  quarter  mile  

Tenth  quarter  mile 

Eleventh  quarter  mile 

Twelfth  quarter  mile 


One-Party 

Two-Party 

Four-Party 

line 

line 

Line 

$7.50 

$3.75 

$1.88 

15.00 

7.50 

3.75 

22.50 

11.26 

5.63 

30.00 

15.00 

7.50 

39.00 

19.60 

9.75 

48.00 

24.00 

12.00 

67.00 

28.50 

14.25 

66.00 

33.00 

16.50 

76.50 

38.25 

19.13 

87.00 

43.50 

21.75 

97.50 

48.75 

24.38 

108.00 

54.00 

27.00 

The  effect  of  this  schedule  in  a  number  of  cases,  among  which 
those  of  subscribers  living  in  territory  north  of  the  city  of  Mil- 
waukee have  been  called  particularly  to  our  attention,  is  to  make 
the  charges  for  telephone  service  extremely  high,  and  in  our 
opinion  imreasonably  so.  It  appears  to  us  from  our  investigation 
of  the  situation  that  the  excess  radius  charges  are  very  far  out  of 
proportion  to  the  increased  costs  incurred  by  reason  of  such  excess 
mileage.  The  principal  costs  incurred  in  connection  with  fur- 
nishing lines  longer  than  those  which  the  company  undertakes 
to  furnish  within  the  present  limits  of  its  exchange  area  are 
principally  the  interest  and  depreciation  on  the  additional  in- 
vestment, and  the  additional  cost  of  maintenance  incurred 
because  of  the  existence  of  such  additional  investment  and  because 
of  its  distance  from  the  headquarters  of  the  maintenance  depart- 
ment. Consequently  the  order  in  this  case  will  provide  for  a 
reduction  in  the  excess  radius  charges. 

In  relation  to  this  question  of  excess  radius  charges,  it  should 
be  stated  that,  in  the  cost  analysis  which  we  have  made,  no 
weighting  has  been  applied  to  the  cost  of  maintaining  rural 
service  on  account  of  the  distance  from  the  maintenance  head- 
quarters.   Probably  some  such  weighting  should  be  applied  in 

order  to  ascertain  the  full  cost  of  rural  service,  but  whether, 
P.U.R.1916C. 
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considering  the  character  of  this  service,  tiie  weighting  should 
be  a  very  great  one  jtb  have  not  determined.  It  seems  dear 
from  our  cost  analysis  that  no  reduction  of  rural  rates  can 
be  made,  and  consequently  we  deem  it  unimportant  to  determine 
what  modification  of  the  apparent  cost  should  be  made  because 
of  the  distance  of  rural  subscribers  from  maintenance  head- 
quarters. 

[25]  Quarterly  Billhig. — Considerable  complaint  has  heexk 
made  regarding  the  practice  of  the  company  of  collecting  for 
service  quarterly  in  advance,  although,  on  the  average,  bills  are 
not,  of  course,  usually  paid  immediately  at  the  beginning  of  the 
quarter.  We  believe  that  the  practice  of  collecting  quarterly  in 
advance  must  be  held  unreasonable,  and  provision  made  in  the 
order  in  this  case  to  require  that  collections  be  made  monthly  in 
advance.  Monthly  collections  will  involve  some  additional 
expense,  but  we  believe  that  this  is  an  expenditure  which  is  rea- 
sonably required  in  order  to  furnish  service  under  reasonable 
conditions. 

[26]  XJnlirtiited  Business  Rate. — The  original  complaint  in 
this  matter  mentions  specifically  the  rates  for  unlimited  business 
service,  which  in  Milwaukee  is  practically  all  single  party.  It 
will  be  noted  that  the  average  cost  per  main  station  as  shown  by 
our  cost  analysis  is  $70.12,  and  that  the  present  rate  for  this 
service  is  $96  per  year.  With  the  additions  which  should  be 
made  to  this  cost  of  service  on  account  of  differences  between  the 
cost  new  and  the  fair  value  and  on  account  of  other  elements,  the 
average  cost  of  one-party  unlimited  business  service  will  prob- 
ably approximate  $75  per  main  station  per  year.  On  the  -face 
of  things,  therefore,  it  appears  that  a  very  substantial  reduction 
might  be  made  in  the  rate  for  this  class  of  service.  From  the 
data  developed  by  our  traffic  study,  however,  it  appears  that 
subscribers  taking  the  one-party  unlimited  business  class  of 
service,  or  rather  that  part  of  such  subscribers  who  have  the  least 
use  for  telephone  service  and  consequently  have  a  tendency  to 
reduce  the  average  cost  of  service  for  subscribers  in  this  class, 
are  paying  at  the  rate  of  $96  per  year  for  telephone  service  when 
they  could  secure  equivalent  service  to  the  full  extent  of  their 
needs  more  cheaply  under  the  one-party  business  measured  service 
rate.    From  the  average  calling  rate  at  the  time  of  our  traffic 

P.U.R.1916C. 
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fltody,  it  i^)pear8  that  about  30  per  cent  of  the  subaoribeis  now 
taking  the  one-party  unlimited  business  service  at  $9ft  per  year 
are  voluntarily  taking  a  needlessly  expensive  class  of  servica  A 
large  number  of  these  subscribers  could  even  obtain  their  full 
service  at  the  $50  guaranty  required  of  measured  serviee  sub- 
scribers, and  others  would  have  to  pay  between  $50  and  $96  per 
year  for  their  service.  Consequently,  it  appears  that  at  least  a 
part  of  those  subscribers  in  the  one-party  unlimited  business 
class  who  would  be  entitled  to  a  lower  rate  on  account  of  the 
results  shown  by  our  cost  analysis  are  not  availing  themselves  of 
the  opportunity  which  they  have  at  present  of  securing  equivalent 
service  at  a  lower  rate.  The  calling  rate  at  the  time  of  the 
traffic  study  for  one-party  unlimited  business  subscribers  varied 
from  one  call  per  day  to  137  calls  per  day.  Naturally  under  a 
schedule  of  flat  rates  it  will  be  impossible  to  so  adjust  the  rates 
for  this  class  of  service  that  each  consumer  will  pay  the  full  cost 
of  his  service  and  no  more  than  the  cost.  It  is  a  serious  question 
whether  the  failure  of  about  30  per  cent  of  the  subscribers  in  this 
class  to  avail  themselves  of  a  oheiq)er  equivalent  class  of  service 
ean  justify  a  reduction  of  the  one-party  unlimited  business  rate 
for  subscribers  having  an  exceedingly  high  calling  rate  to  the  level 
of  the  average  cost  of  serving  all  patrons  in  the  class. 

Under  the  schedule  of  rates  for  one-party  measured  service 
which  will  be  Established  by  the  order  in  this  case,  many  of  the 
subscribers  at  present  paying  the  unlimited  busness  service  rate 
will  have  it  within  their  power  to  secure  equivalent  service  at  a 
cheaper  rate.  For  the  remainders,  rate  as  fixed  per  year  will 
not  be  unreasonable.  Of  course,  it  is  to  be  expected  that  not  all 
of  the  subscribers  at  present  paying  the  $96  rate  who  could 
secure  cheaper  equivalent  service  under  the  measured  rate 
schedule  will  avail  themselves  of  the  opportunity,  but  if  they  do 
not  choose  to  exercise  the  privilege  which  they  will  have  of 
securing  their  telephone  service  under  a  different  classification 
of  fully  as  high  a  grade,  at  a  lower  cost  than  the  rate  fixed  here- 
in, their  failure  to  do  so  does  not,  in  pur  opinion,  justify  a  lower 
rate  for  the  unlimited  business  service.  If  a  subscriber  having 
full  power  to  determine  for  himself  what  class  of  service  he 

will  take  volimtarily  chooses  to  pay  the  higher  rate,  that  is  a 
P.U.R.19J6C. 
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matter  with  which  we  can  hardly  be  concerned.  The  average 
cost  for  service  in  the  unlimited  business  class  is  at  present  un- 
questionably below  the  average  revenue  from  this  service,  but 
if  we  can  by  the  terms  of  the  order  in  this  case  afford  such 
present  unlimited  service  business  subscribers  as  should  have 
cheaper  service  a  fair  opportunity  to  secure  that  service  on  the 
measured  rate  schedule,  we  do  not  believe  that  we  would  be 
justified  in  reducing  the  rates  for  unlimited  service  below  the 
average  cost  for  the  larger  subscribers  in  that  class,  in  order  to 
permit  smaller  users  to  avail  themselves  of  a  cheap  rate  for  a 
service  which  they  do  not  need.  The  same  condition  of  affairs 
exists,  although  to  a  much  lesser  extent,  in  relation  to  the  one- 
party  unlimited  residence  service,  which  we  need  not  discuss  at 
this  point 

In  principle  a  flat  rate  for  telephone  service  is  little,  if  any, 
less  objectionable  than  a  flat  rate  for  electric  current  or  for 
water  or  gas.  As  long  as  unlimited  schedules  prevail,  some  sub- 
scribers are  bound  to  secure  more  than  they  are  paying  for, 
and  other  subscribers  are  bound  to  pay  for  more  than  they 
secure.  We  doubt,  however,  whether  the  time  has  come  for  a 
complete  change  from  flat  to  measured  service  rates  in  Milwau- 
kee. A  part  of  the  disadvantages  of  the  flat-rate  schedule  can, 
however,  be  eliminated  by  the  adoption  of  a  measured  rate 
schedule  which  will  afford  the  smaller  users  an  opportunity  to 
secure  the  full  service  which  they  require  at  lower  rates  than  the 
rates  for  unlimited  service,  and  with  total  charges  in  general 
proportionate  to  their  use  of  the  service. 

[27]  There  are  several  considerations  which  have  been  urged 
by  the  parties  in  this  case,  which  should  be  given  thorough  con- 
sideration in  connection  with  the  revision  of  the  rates  in  the  Mil- 
waukee exchange.  On  the  part  of  the  complainants,  it  has  been 
argued  that  a  rate  should  be  established  for  the  Milwaukee 
exchange  which  would  be  uniform  with  rates  for  the  state  as  a 
whole.  We  are  not  entirely  clear  as  to  whether  or  not  complain- 
ants meant  to  argue  also  that  all  rates  in  the  Milwaukee  exchange 
should  be  the  same  regardless  of  the  nature  of  the  service,  but 
the  inference  seems  to  be  that  complainants  are  contending  for  a 
uniform  rate  for  all  classes  of  service.  It  will  not  require  much 
of  an  explanation  to  demonstrate  the  impossibility  of  complying 

P.U.R.1916C. 
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with  the  wishes  of  the  complainants,  either  bb  to  fixing  a  imiform 
rate  for  the  state  as  a  whole^  or  as  to  fixii^  a  imiform  rate  for 
all  classes  of  service  in  Milwankee.  A  uniform  rate  for  the  state 
as  a  whole  cannot  be  justified  as  related  to  the  cost  of  service,  or 
as  related  to  the  value  of  service.  The  Wisconsin  Telephone  Com- 
pany operates  in  Wisconsin  between  seventy  and  ei^ty  exchanges, 
varying  in  size  from  the  Milwatikee  exchange  to  a  number  of  ex- 
changes in  villages  of  only  a  few  hundred  population.  It  is  self- 
evident  that  the  cost  of  furnishing  service  in  Milwaukee  will>  on 
the  average,  be  much  greater  than  in  the  smaller  exchange.  Invest* 
ment  in  Milwaukee  is  greater  per  telephone  installed,  due  to  the 
requirements  as  to  buildings,  underground  conduit  and  cable,  and 
to  the  more  expensive  types  of  construction  at  other  points  in  the 
system.  Fixed  charges  on  the  investment,  however,  are  not  the 
only  factors  which  go  to  make  up  a  higher  cost  in  the  Milwaukee 
exchange  than  in  other  exchanges  throughout  the  state.  The 
necessity  for  trunking  approximately  60  per  cent  of  the  traffic 
in  the  Milwaukee  exchange  would  in  itself  neoeasitate  a  higher 
rate  for  Milwaukee  than  for  exchanges  where  no  trunking  is 
required.  As  related  to  the  value  of  the  service,  we  think  that, 
although  the  precise  value  of  the  service  to  any  subscriber  or 
group  of  subscribers  may  be  difficult  to  ascertain,  there  can  be 
no  question  that,  on  the  whole,  telephone  service  is  more  valuable 
in  Milwaukee  than  in  smaller  exchanges.  The  exceedingly  large 
number  of  subscribers  who  can  be  reached  through  the  Milwaukee 
exchange  without  the  payment  of  a  toll  rate,  the  comparatiyely 
large  area  of  the  city  of  Milwaukee,  and  of  the  Milwaukee  ex- 
change, and,  for  some  classes  of  subscribers,  at  least,  the  impor* 
tance  of  the  blisiness  to  be  transacted  by  telephone,  all  tend  to 
make  the  service  of  more  value  than  it  is  in  smaller  communities. 
The  contention  that  rates  in  Milwaukee  should  be  the  same  as  in 
the  rest  of  the  state  appears  to  be  made  merely  because  the  fixing 
of  rates  on  a  uniform  basis  for  the  state  as  a  whole  would 
apparently  result  in  lower  rates  for  the  Milwaukee  exchange 
than  could  be  obtained  by  a  consideration  of  the  cost  of  service 
in  that  exchange  alone.  Complainants  do  not  seem  to  have 
taken  into  consideration  the  effect  which  this  would  have  upon 
lie  other  exchanges  in  the  state.  If  rates  were  fixed  on  the  same 
level  for  the  entire  state,  it  is  almost  certain  that  the  develop- 
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ment  of  tiie  telephone  basinees  outside  of  Milwaukee  would  be 
very  much  retarded,  and  it  is  ev^i  probable  that  there  would  be 
a  ccmsideraUe  lose  in  the  number  of  subecribers  of  other  ex- 
ohanges. 

To  assume  that  rates  for  all  dasses  of  senice  in  Milwaukee 
can  be  made  uniform  is  equally  ridieuloiis.  The  average  cost 
of  telephone  service  in  Milwaukee  for  the  year  1912  was  in  the 
neighborhood  of  $30  per  telepbcme.  It  seems  inccmoeivable  that 
the  city  would  seriously  advocate  a  revision  of  the  tdephone  rates 
which  would  result  in  raising  the  rate  for  the  residence  four- 
party  nickel  class  which  at  present  averages  only  a  little  over 
$18  per  year,  to  the  average  cost  of  all  telephone  service  in  Mil- 
waukea  At  the  time  of  the  traffic  study  made  by  the  Commis- 
sion there  were  about  8,400  four-party  residence  nickel  tele- 
phones. To  incarease  the  rate  for  theae  telephones  to  the  average 
cost  of  the  service  in  Milwaukee  would  mean  an  increase  of 
about  $12  per  year  for  each  of  these  8,400  subscribers,  to  say 
nothing  of  the  increases  whidi  would  come  in  other  classes.  Sub- 
scribers taking  the  four-party  residence  nidiel  class  of  service 
unquestionably  include  a  very  large  number  who  cannot  afford 
to  pay  much  more  than  $18  per  year  for  telephone  service^  yet 
it  seems  to  be  the  argument  of  the  city  and  of  the  p^itionera  that 
these  subscribers,  whose  cost  of  service  as  shown  by  our  cost 
analysis  is  approximately  the  same  as  the  rate  which  they  are 
paying,  should  be  required  to  pay  a  rate  of  approximately  $30 
in  order  that  subscribers  whose  cost  of  service  is  much  more 
than  the  average  revenue  per  telephone  will  be  enabled  to  secure 
service  at  less  than  cost  Even  if  we  were  able  to  accede  to  this 
proposition,  it  is  so  far  at  variance  with  the  attitucte  whidi  the 
city  of  Milwaukee,  through  the  city  attorney's  office,  has  taken  on 
other  utility  matters  which  have  been  before  the  Commission, 
that  we  cannot  believe  that  it  represents  the  opinion  of  that 
office  as  to  a  just  schedule  of  telephone  rates.  Were  it  not  for 
the  fact  that  this  basis  of  fixing  exchange  rates  in  Milwaukee 
appears  to  be  seriously  advocated  by  counsel  for  the  city  and  for 
petitioners,  it  could  hardly  receive  any  consideration  in  connec- 
tion with  a  review  of  the  Milwaukee  exchange  rate  situation,  and 

even  though  it  is  seriously  supported  by  counsel,  we  find  oor- 
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selves  unable  to  accept  this  basis  as  a  reasonable  one  upon  which 
to  proceed  in  the  adjustment  of  rates. 

[28]  On  the  part  of  the  company,  it  has  been  contended,  in 
connection  with  this  case,  that  the  Milwaukee  exchange  cannot 
be  considered  entirely  apart  from  the  other  exchanges  and  the 
toll  system  of  the  Wisconsin  Telephone  Company.  Up  to  this 
point,  petitioners  and  respondent  appear  to  be  in  agreement,  but 
the  company  does  not  go  so  far  as  to  contend  that  rates  should  be 
the  same  in  Milwaukee  as  in  the  other  exchanges.  The  company's 
aigoment  seems  to  be  rather  that  rates  must  be  adjusted  to  local 
conditions  in  the  various  exchanges,  and  that  even  if  rates  in 
Milwaukee  do  result  in  a  wide  margin  of  profit,  such  a  margin 
should  be  approved  for  the  Milwaidcee  excjiange  in  order  that 
the  company  may  not  be  handicapped  in  developing  its  business 
in  paHs  of  the  state  where  the  business  is  not  at  present  profit* 
able,  or,  as  expressed  by  the  general  manager  of  the  company, 
the  "fat'*  territory  should  be  permitted  to  make  up  for  some  of 
the  losses  in  "lean"  territory.  We  must  not  lose  sight  of  the  fact 
that  there  is  some  relation  between  the  devriopment  of  tiie  tele- 
phone business  in  Milwaukee  and  the  development  in  the  rest  of 
the  state.  Whether  this  will  justify  the  establishment  of  a 
schedule  of  rates  in  Milwaukee  which  will  make  up  for  losses 
which  may  be  incurred  in  other  parts  of  the  state  is  a  serious 
question.  If  all  of  the  exchanges  of  the  Wisconsin  Telephone 
Company  were  operated  by  separate  companies,  it  could  not  be 
urged  that,  because  companies  operating  in  other  localities  were 
not  earning  an  adequate  return,  the  oompany  in  Milwaukee 
should  be  allowed  to  earn  a  high  margin  of  profit  The  fact  that 
all  of  the  exchanges  are  operated  by  the  aame  company  will  not 
alter  this  conclusion,  except  to  the  extent  that  common  owner- 
ship of  the  exchanges  links  their  telephone  requirements  together, 
and  makes  it  beneficial  to  Milwaukee  subscribers  to  have  the 
widest  possible  development  of  the  telephone  business  in  other 
parts  of  the  state.  We  are  aware  that  some  regulating  bodies 
have  held  that  the  business  of  a  telephone  company  should  be 
considered  as  a  whole,  but  we  are  unable  to  join  in  liiis  opinion. 
Except  as  related  to  other  exchanges  through  the  toll  system  of 
the  company,  the  Milwaukee  exchange  constitutes  practically  a 
separate  entity.     If  we  were  to  hold  that  rates  in  Milwaukee 
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abonld  be<,fi:^  with  reference  solely  to  the  condition  of  the  com- 
pany as  a  whole,  we  might  be  led  into  concluding  that  rates  in 
Milwaukee  could  not  be  adjusted  merely  because  the  company 
had  chosen  to  develop  unprofitable  business  in  other  parts  of 
the  state.  While  it  is  probably  true,  therefore,  that  some  con- 
sideration may  be  given  to  the  fact  that  the  Wisconsin  Telephone 
Company  is  undertaking  to  develop  a  comprehensive  system  of 
telephone  service  in  the  state  of  Wisconsin,  we  believe  that  the 
principal  consideration  must  be  the  cost  of  furnishing  telephone 
service  in  Milwaukee  as  related  to  the  revenue  which  the  oomr 
pany  is  deriving  from  that  service. 

[28]  Bate  of  Betitrtu — ^Returns  up<m  the  investment  in  this 
case  cover  the  cost  of  the  capital  necessary,  the  compensation  for 
certain  risks  such  as  are  not  covered  in  the  interest  charges,  and 
the  cost  of  such  managerial  expenses  as  are  not  included  in  the 
operating  ezpeioses  proper.  These  costs  are,  in  a  sense,  as  much 
a  part  of  the  cost  of  the  service  as  the  operating  expenses. 

The  cost  at  which  capital  can  be  had  depends  upon  the  market 
rate  for  money  in  similar  undertakings.  In  the  telephone  field 
the  risks  are,  on  the  whole,  regarded  as  somewhat  greater  than 
in  most  other  utilities,  and  the  rates  of  return  on  the  capital 
employed  therein  may  also  have  to  be  somewhat  greater.  During 
the  past  decade  the  cost  of  capital  and  of  the  other  elements  men- 
tioned for  public  utilities  generally  which  are  operating  und^ 
conditions  that  may  be  regarded  as  normal  has  ranged  from  about 
7  per  cent  to  more  than  9  per  cent  on  the  fair  value  of  the  plants 
and  their  busineea.  On  the  bonds,  when  based  on  a  mortgage 
covering  the  entire  value,  and  when  these  bonds  amount  to  about 
two  thirds  of  the  value,  and  when  the  net  earnings  available  for 
returns  have  amounted  to  at  least  twice  as  much  as  the  interest 
(diai^es  on  the  bonds,  the  cost  of  obtaining  the  money  has  not 
often  been  less  than  about  6.5  per  c^it  When  that  part  of  the 
capital  which  is  thus  comparatively  well  secured  costs  as  much 
as  this,  it  is  rather  obvious  that  the  balance  of  the  capital  over 
and  above  that  part  which  is  thus  represented  by  the  bonds  must 
cost  a  great  deal  more.  In  fact,  experience  shows  that  for  the 
latter  part  the  cost  is  often  from  two  to  three  times  as  great  as 
for  the  former  part.  This  is  certainly  true  when  the  investment 
is  based  on  commercial  considerations  alone. 
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The  co3t  of  the  capital  needed  is  a  part  of  the  cpst  of  the 
service  that  in  the  long  ran  must  be  home  if  the  service  is  to  he 
furnished.  This  cost,  like  most  other  costs,  is  fixed  in  the  qpen 
market  hy  economic  forces  over  which  individuals  and  com- 
panies have  little  or  no  controL  The  market  price  for  all  the 
capital  that  is  needed  for  the  service  by  tdephone  companies  as 
thus  deterniined,  when  certain  risks  and  managerial  services  are 
also  included  therein,  is  seldom  less  than  8  per  cent  on  the  fair 
value  of  the  plant  and  the  business. 

[30]  As  we  have  already  stated  in  the  analysis  of  compara- 
tive costs  which  we  have  made,  interest  to  the  extent  of  7^  per 
cent  upon  the  cost  new  of  the  physical  property  has  been  included. 
The  full  cost  of  the  service  will  not  be  disclosed  unless  we  add 
to  this,  interest  iipon  the  difference  between  the  fair  value  as 
determined  in  this  case  And  the  cost  new  of  the  physical  property, 
and  enough  in  addition  td  7^  per  cent  to  constitute  a  reasonable 
return.  In  many  of  its  decisions  where  the  conditions  were 
normal  the  Commission  has  found  the  reasonable  rate  of  return 
to  which  utilities  should  be  entitled  to  be  from  7  per  <;ent  to  8* 
per  cent  of  the  fair  value  of  the  property  and  business.  We 
believe  that  in  the  present  case,  as  for  other  telephone  utilities 
similarly  situated,  the  latter  rate  of  return  is  fully  justified,  not 
only  by  the  facts  which  we  have  mentioned,  but  by  other  con- 
ditions. We  cannot  escape  notice  of  the  fact  that  the  Milwaukee 
exchange  of  the  Wisconsin  Telephone  Company  has  been  and  is 
managed  with  an  exceedingly  high  degree  of  eflSciency.  The 
efficiency  obtained  in  the  Milwaukee  exchange  is  shown  both  by 
the  fact  that  the  investment  in  Milwaukee  is  very  low  for  an 
exchange  of  its  size  and  nature,  and  that  the  operating  expenses 
appear  to  be  very  conservative.  This  efficiency,  it  seems,  is  a 
result  both  of  the  efforts  of  the  officials  of  the  Wisconsin  Tele- 
phone Company  and  of  the  relation  between  the  Wisconsin  Tele- 
phone Company  and  the  American  Telephone  &  Telegraph 
Company.  It  may  be  argued  that  every  public  utility  is  expected 
to  conduct  its  business  in  a  reasonably  efficient  manner,  and  this, 
of  course,  is  true;  but  we  are  dealing  in  the  present  case  with 
what  seems  to  be  an  instance  of  unusual  efficiency,  manifested  not 
only  in  the  degree  of  economy  obtained  in  the  construction,  opera- 
tion, and  maintenance  of  the  plant,  but  in  the  relations  which 
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the  eompany  has  established  and  maintained  with  the  public  As 
far  as  we  can  determine,  the  officials  of  the  Milwaukee  exchange 
and  of  the  company  have  been  continually  on  the  alert  to  discover 
means  of  conducting  the  business  economically,  and  of  maintain- 
ing desirable  relations  with  the  public. 

The  importance  of  giving  consideration  to  the  character  of 
the  management  in  fixing  upon  the  fair  rate  of  return  is  stated 
by  the  supreme  court  of  Wisconsin  in  Duluth  Street  R.  Co.  v. 
Railroad  Commission,  161  Wis.  245,'P.Tr.R.1915D,  192,  152 
N".  W.  893,  as  follows:  "The  amount  of  this  return  should  be 
governed  to  some  extent  by  the  character  of  the  management.  A 
company  that  is  on  the  alert  to  practice  economies  should  have 
some  part  of  the  saving,  else  there  would  be  no  inducement  to 
reduce  the  cost  of  the  service." 

The  same  court,  in  speaking  of  the  importance  of  a  margin 
above  the  bare  cost  of  conducting  the  business  and  of  providing 
capital,  in  the  case  of  Minneapolis,  St  P.  &  S.  Ste.  M.  R.  Co.  v. 
Railroad  Commission,  136  Wis.  146,  167,  17  L.R.A.(N".S.)  821, 
•  116  N".  W.  90&,  said:  *'In  determining  whether  or  not  the  order 
of  the  Commission  is  unreasonable,  it  must  also  be  considered 
that  every  unnecessary  burden  imposed  upon  the  railroad  im- 
pairs its  net  receipts,  and  diminfshes  that  margin,  if  there  be 
one,  between  the  amount  sufficient  to  assure  a  fair  return  on  the 
value  of  its  property,  plus  the  amount  of  its  fixed  charges  and 
operating  expenses,  and  its  gross  receipts.  In  this  margin,  the 
public  and  the  railroad  are  interested,  because  it  is  only  when 
this  exists  that  betterments  in  construction  or  improvements  in 
service  not  imperative  or  indispensable,  or  reduction  in  rates, 
will  ordinarily  be  voluntarily  made  by  the  railroad  or  can  ordi- 
narily be  ordered  or  enforced  by  the  Commission.  We  are  not 
now  speaking  of  those  extreme  cases  where  the  public  duty  must 
be  discharged  whatever  the  financial  consequences  to  the  railroad. 
Covington  &  L.  Turnp.  Road  Co.  v.  Sandford,  164  U.  S.  578, 
41  L.  ed.  560,  17  Sup.  Ct.  Rep.  198,  and  cases  in  Rose's  Notes; 
3  Cook,  Corp.  4th  ed.  pp.  900,  901,  and  cases  in  notes.  But  in 
ordinary  cases  to  waste  this  margin  is  to  waste  the  fund  in  which 
the  whole  public  is  interested.  This  should  never  be  done  for  the 
benefit  of  the  few  as  against  the  interests  of  many.    It  is  also  to 

be  considered  that  this  margin  ought  not  ordinarily  to  be  ex- 
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hausted  or  swept  away  by  orders  or  requirements  of  the  Railroad 
Commission  as  fast  as  accumulated,  because  human  nature  or 
railroad  nature  is  such  that  no  one  will  long  economize  on  opeiv 
ating  or  other  expenses  if  his  economy  only  furnishes  a  larger 
basis  for  further  exactions.  The  rights  of  the  public  and  the 
rights  of  the  railroad  under  this  new  law  must  be  ascertained 
and  developed  by  the  Eailroad  Commission  slowly  and  laborioua- 
ly,  moving  from  precedent  to  precedent  as  new  instances  arise, 
after  tiie  manner  of  the  c<Hnmon-law  courts.  As  was  said  in  Bates 
V.  Eelyea,  23  Wend.  336,  341:  They  [these  instances]  must, 
from  the  nature  of  our  legal  system,  be  the  same  to  the  science  of 
law,  as  a  convincing  series  of  experiments  is  to  any  other  brandi 
of  inductive  philosophy/  Patience  on  the  part  of  the  public  and 
on  the  part  of  the  carrier,  and  time,  will  be  necessary." 

We  should  call  attrition,  also,  to  the  fact  that  the  depreciation 
allowance  which  we  have  included  in  our  cost  analysis  has  been 
based  strictly  upon  the  requir^nents  up<Mi  a  2  per  cait  sinking- 
fund  basis,  assuming  that  no  extraordinary  condition  leads  to 
the  destruction  of  a  large  part  of  the  property  of  the  ^change. 
In  tiie  conduct  of  other  lines  of  business,  it  usually  is  considered 
desirable  to  make  provision  for  something  more  than  the  bare 
cost  of  depreciation  as  theoretically  computed.  In  a  business 
which  serves  the  needs  of  the  puWic  as  widely  as  does  the  Mil- 
waukee exchange^  it  is  important  that  every  assurance  be  given 
that  the  continuity  of  a  high  grade  of  service  should  not  be  inteiv 
rupted.  Telephone  utilities  are  also  regarded  as  less  well  estab* 
lished  in  the  financial  world,  and  subject  to  greater  riAs,  than 
is  the  case  for  most  other  classes  of  utilities.  This  also  tends  to 
make  necessary  a  somewhat  higher  rate  of  retnm  for  the  former 
than  for  the  latter. 

The  complaint  in  this  case  does  not  ask  that  the  Commission 

increase  rates  which  are  found  to  be  less  than  the  cost  of  service, 

yet  we  must  call  attention  at  this  point  to  the  fact  that  our  cost 

analysis  shows  that  for  the  principal  private  bmneh  exchange 

classes  and  for  the  rural  class,  the  cost  of  service  per  telephone  is 

greater  than  the  average  revenue  per  telephoaie.     This  excess  of 

costs  over  the  revenue  is  so  great  that  we  are  convinced  that  it 

cannot  be  attributed  to  any  defect  in  the  methods  of  apportion* 

ment  used,  or  of  the  data  upon  which  those  apportionments  were 
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l)ase<i.  Although  our  analysis  of  costs  indicated  that  these  elapses 
are  not  meeting  the  full  cost  of  furnishing  them  with  service,  we 
have  not  attempted  to  make  any  revision  of  their  rates  in  con- 
nection with  this  case. 

We  do  not  consider  it  practicable  to  attempt  any  adjustment 
of  the  pay-station  rates  now  in  force.  The  relations  of  the  com- 
pany to  the  parties  on  whose  premises  pay  stations  are  installed, 
And  to  parties  who  use  such  pay  stations  to  secure  their  telephone 
service,  are  so  far  different  from  the  relations  of  the  company  to 
other  classes  of  patrons  that  no  revision  of  pay-station  rates 
seems  to  be  called  for  at  this  time.  The  classes  of  service  for 
which  we  believe  that  reductions  in  basic  rates  should  be  made 
are  the  one-party  unlimited  business,  the  measured  service,  and 
the  nickel  service  classes,  wiA  the  esception  of  the  four-party 
residence  nickel  class,  which,  it  appears  from  the  cost  analysis, 
is  barely  meeting  the  cost  of  its  service  under  existing  rates. 
With  a  measured  rate  schedule  properly  adjusted,  it  will  be  po^ 
sible  for  those  parties  at  present  taking  unlimited  service,  whose 
use  is  so  restricted  that  the  cost  of  furnishing  them  with  service 
is  less  than  the  unlimited  service  rate,  to  secure  equivalent  service 
at  the  measured  service  rate.  The  rate  for  the  two-party  unlimit- 
ed residence  service  will  also  be  slightly  reduced.  The  present 
rate  for  this  service  is  $36  per  year  net  This  rate  will  be  dis- 
continued and  a  rate  of  $33  per  year  net  established.  It  has 
been  suggested  by  the  general  manager  of  the  company  that  the 
company  should  refuse  to  enter  into  any  new  contracts  for  foui^ 
party  imlimited  residence  service  which  now  takes  a  rate  of  $30 
per  year  net.  Instead  of  this,  the  generail  manager  suggested  a 
four-party  residence  measured  service  rate  with  a  guaranty  of 
$24  per  year  for  two  calls  per  day  with  excess  calls  at  3  cents 
each.  If  the  residence  four-party  unlimited  service  is  to  be 
discontinued,  and  there  seem  to  be  adequate  reasons  why,  from 
an  operating  standpoint,  its  extensicm  is  undesirable,  it  will  be 
important  to  have  an  unlimited  service  rate  at  a  small  increase 
over  the  four-party  unlimited  service  rate  available  for  such 
residence  subscribers  as  really  require  unlimited  service  but  will 
not  use  single-party  lines.  A  rate  of  $33  per  year  for  two- 
party  residence  imlimited  service  should  answer  this  requirement 

Some  complaint  was  made  regarding  charged  for  moving  tele- 
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phones.  We  have  m^estigated  this  ratfaer  carefuDy,  aud  find 
that  the  cost  of  moving  telephones  is  such  that  a  reduction  of 
dbarges  for  moving  telephones  cannot  he  ordered. 

[31]  The  only  remaining  matter  to  be  disposed  of  in  eonnec- 
tion  with  this  case  is  the  practice  of  applying  the  rate  for  tiie 
nickel  classcf  of  servioe  in  the  form  of  a  monthly  goaranty. 
This  was  the  subject  of  a  separate  complaint  filed  widi  the  Com- 
mission from  which  a  number  of  signers  later  withdrew  their 
signatures.  Later  an  investigation  on  motion  of  the  Commission 
was  ordered^  but  no  decision  appears  necessary  in  that  case^  as 
the  matter  clearly  comes  within  the  scope  of  the  investigation  in 
this  case.  Ercmi  both  accounting  and  operating  standpoints,  it 
appears  undesirable  to  impose  this  rate  in  ihe  form  of  an  annual 
guaranty.  The  telephone  plant  as  at  present  installed  is  adapted 
to  handle  the  normal  traffic  with  such  peaks  as  are  incidental  tp 
the  operaticm  of  the  plant  The  application  of  the  guaranty  for 
the  nickel  classes  on  an  annual  basis  would  have  a  tend^icy  to 
increase  the  traffic  from  these  classes  very  materially  during  the 
last  part  of  the  year,  and  we  believe  that  it  is  reasonable  tiiat 
the  practice  of  the  company  of  applying  this  on  a  monthly  basis 
be  approved. 

It  is  therefore  ordered: 

(1)  That  the  Wisconsin  Telephone  Company  shall  discontinue 
its  present  rates  of  its  Milwaukee  exchange  for  classes  of  service 
as  follows : 

Business;  unlimited^  one  party, 

Business,  measured,  one  party, 

Business,  nickel,  one  party, 

Business,  nickel,  two  party. 

Business,  nickel,  four  party, 

Residence,  measured,  one  party, 

Residence,  unlimited,  two  party, 

Residence,  nickel,  one  party, 

Residence,  nickel,  two  party,. 

Residence,  nickel,  four  party, 
— and  put  in  effect  the  following  rates: 

Business,  unlimited,  one  party. — $87  per  year. 

Business,  measured,  one  party. — ^A  guaranty  of  $46.80  per 

?.UJL1916C. 


Digitized  by 


Google 


1096  WIS00N6IH  KAILROAD  COMMISSION. 

year  for  1,200  pay  calls  or  less,  with  exeees  pay  calls  at  2  cents 
each,  with  a  laaximum  of  $92  per  year. 

Business,  nickel,  one  party. — ^A  guaranty  of  13.5  cents  per 
day  for  three  pay  calls  or  less,  with  excess  pay  calls  at  8  cents 
each. 

Business,  nickel,  two  party. — ^A  guaranty  of  9  opnts  per  day 
for  two  pay  calls  or  less,  with  excess  pay  calls  at  3  cents  each. 

Business,  nickel,  four  party. — ^A  guaranty  of  6.75  cents  per 
day  for  one  and  one  half  pay  calls  or  less,  with  excess  pay  calls 
at  4  cents  each. 

Residence,  measured,  one  party. — A  guaranty  of  $33  per  year 
for  800  pay  calls,  with  excess  pay  calls  ajt  2  cents  each. 

Besidence,  unlimited,  two  party. — ^A  flat  rate  of  $2.75  per 
month. 

Besidence,  nickel,  one  party. — ^A  guaranty  of  9  c«its  per  day 
for  two  pay  calls  or  less,  with  3  cents  per  pay  call  for  the  excess. 

Besidence,  nickel,  two  party. — ^A  guaranty  of  6.75  cents  per 
day  for  one  and  a  half  pay  calla  or  less,  with  excess  pay  calls  at 
3  cents  each. 

Besidence,  nickel,  four  party. — ^A  guaranty  of  5  cents  per  day 
for  one  pay  call  or  less,  with  excess  pay  calls  at  3  cents  each. 

The  present  practice  of  the  company  defining  "pay"  calls  and 
"free''  calllj  shall  be  continued. 

(3),  That  the  Wisconsin  Telephone  Company  shall  discontinue 
its  present  schedule  of  excess  radius  charges  for  one,  two,  and 
four  party  service  beyond  the  exchange  limits  of  its  Milwaukee 
exchange,  and  substitute  therefor  a  charge  of  $5.50  per  quarter 
mile  or  fraction  thereof  for  the  distance  beyond  the  exchange 
limits,  to  be  divided  among  the  parties  on  any  line  as  the  present 
charges  are  divided. 

(3)  That  before  the  date  fixed  for  this  order  to  take  effiect 
the  Wisconsin  Telephone  Company 'shall  file  with  the  Coimnis- 
sion  a  complete  statement  of  its  rates  for  its  Milwaukee  exdiange, 
whether  fixed  by  this  order  or  otherwise  made  effective,  so  stated 
that  monthly  billing  of  all  subscribers  will  be  applicable. 

(4)  That  the  Wisconsin  Telephone  Company  shall  bill  all 

subscribers  of  its  Milwaukee  exchange  monthly,  and  that  the 

practice  of  collecting  for  more  than  one  month  in  advance  shall 

be  discontinued,  except  that  new  subscribers  may  be  required  at 
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&e  time  <^  signing  contractd  to  paj  for  three  months'  serrice  in 
advance.  In  the  case  of  such  subscribers,  however,  no  further 
charge  shall  be  made  until  the  period  covered  by  the  original 
payment  shall  have  elapsed.  All  rates  fixed  herein  shall  be  net, 
and  the  company  may  file  with  the  Commission  a  reasonable 
set  of  regulations  providing  gross  rates  somewhat  higher  than 
the  net  rates  to  be  applicable  when  bills  are  not  paid  within  a 
reasonable  period. 

(5)  That  the  Wisconsin  Telephone  Company  be  and  the  same 
hereby  is  authorized  to  put  in  effect  for  its  Milwaukee  exchange 
a  four-party  residence  measured  service  rate,  to  refuse  to  enter 
into  further  contracts  for  residence  four-party  unlimited  service, 
and  to  discontinue  the  four-party  unlimited  residence  service 
within  a  reasonable  time  after  filing  a  rate.  A  rate  made  up  of 
a  guaranty  of  $24  per  year  for  two  pay  calls  or  less  per  day,  and  a 
rate  of  3  cents  per  call  for  excess  pay  calls  will  be  authorized. 

(6)  That  the  Wisconsin  Telephone  Company  shall  deliver  to 
all  of  its  subscribers  of  its  Milwaukee  exdiange  at  the  time  of  the 
first  billing  under  this  schedule  a  complete  statement  of  rates 
for  all  classes  of  service  furnished  at  its  Milwaukee  exchange, 
with  such  explanation  as  may  be  necessary  to  a  clear  understand- 
ing of  such  schedules. 

This  order  shall  be  effective  July  1,  1916. 
Railroad  Commission  of  Wisconsin,  by  Halford  Erickson, 
Carl  D.  Jackson,  and  Walter  Alexander,  Commisaioners. 


MASSACHUSETTS  BOARD  OF  GAS  A  EliECTRIC  LIGHT 
COMMISSIONERS. 

RE  MILPORD  ELECTRIC  LIGHT  ft  POWER  COMPANY. 

Electricity '■^  Certificate  of  convenience '■^  Constrttdion  of  ttansmis^ 
Hon  line. 

An  electric  utiUty  that  buya  ita  current  fat  distribution  may  be 
authorized  to  acquire  a  right  of  way  for  the  construction  of  a  trans- 
mission line  wholly  within  the  territory  it  is  serving,  for  the  purpose 
of  obtaining  an  additional  supply,  und^  the  prorisions  of  |  ISS,  chap- 
ter 742,  Mass.  Uws  1914. 

{Mardi  29,  1916<] 
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.    Petition  for  authority  to  construct  an  electric  tranamiflBion 
line;  granted. 

Appearances :  Quy  W.  Cox  for  the  company ;  Chas.  J.  West- 
on for  Green  Bros. 

By  the  Board:  This  is  the  petition  of  the  Milford  Electric 
Light  &  Power  Company,  under  the  provisions  of  §  128  of  chap- 
ter 742  of  the  Acts  of  the  year  1914,  for  authority  to  construct  a 
line  for  the  transmission  of  electricilr^,  from  a  point  on  the  bound- 
ary line  between  the  towns  of  Milford  and  Hopedale  to  the  trans- 
former station  of  said  company  to  be  located  on  Pond  street  in 
said  town  of  Milford,  to  be  distributed  and  sold  by  the  petitioner 
in  said  towns  of  Milford  and  Hopedale. 

After  due  notice  as  required  by  the  Board,  both  by  publica- 
tion and  by  personal  service  upon  all  landowners  across  whose 
land  it  is  proposed  to  construct  said  line,  the  Board  held  a  public 
hearing  on  said  petition  in  the  said  town  of  Milford,  at  which 
hearing  tiie  company  and  certain  landowners  were  represented 
by  counsel. 

Since  1899  the  company  has  purchased  the  electricity  supplied 
to  its  customers  from  the  Milford  &  Uxbridge  Street  Railway 
Company.  While  the  present  contract  therefor  has  several  more 
years  to  run,  yet  during  the  past  year  the  business  of  the  electric 
light  company  has  outgrown  the  capacity  of  the  street  railway 
company's  plant  The  proposed  line  is  for  the  purpose  of  obtain- 
ing liie  additional  supply  needed  from  the  Connecticut  River 
Transmission  Company  in  Uxbridge.  It  will  be  owned  by  the 
Milford  company  as  far  as  the  Hopedale-Upton  boundary. 

It  has  already  been  built  into  Hopedale,  and  some  electricity 
has  been  supplied  over  it  to  certain  of  the  Milford  company's 
circuits  during  the  past  winter.  But  for  proper  operation  it  is 
necessary  to  bring  the  line  into  a  transformer  station  in  the 
heart  of  Milford.  Private  rights  of  way  and  locations  for  the 
necessary  crossing  of  the  public  ways  have  already  been  acquired 
in  Hopedale  and  for  more  than  three  fourths  of  the  length  of  the 
line  in  Milford.  In  fact  there  is  but  once  parcel  of  land  in  Mil- 
ford over  which  the  company  has  been  unable  to  obtain  Uie, nec- 
essary easement.  The  parcel  in  question  is  (m  the  outskirts  of 
the  town,  and  is  used  in  part  for  manufacturing  purposes,  and  the 
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ritrip  over  which  a  location  is  sought  adjoins  the  New  Haven 
Railroad  location  between  Granite  street  and  the  power  plant  of 
tiie  street  railway  (xmipany.  The  latter  company  has  access  to 
the  street  over  the  parcel  in  question  by  a  20Hfoot  right  of  way 
lying  next  to  the  railroad  location.  The  poles  of  the  proposed  line 
are  to  be  set  in  this  20-foot  right  of  way,  and  as  close  as  possible 
to  the  said  railroad  location,  and  will  not  interfere  with  the  ^en- 
joyment of  said  right  of  way  by  those  entitled  to  use  the  same. 

In  passing  upon  the  rates  of  the  Milf ord  company  a  year  ago 
the  Board  had  occasion  to  say :  "The  company  is  favorably  situat- 
ed for  the  purchase  of  its  electritaty  at  a  low  cost,  and  the 
expediency  of  its  continuing  to  be  a  distributer  of  electricity 
merely  is  obvious.  But  it  is  equally  obvious  that  its  present  con- 
tract for  electricity,  however  advantageous  it  may  have  seemed 
when  made,  is  a  handicap  to  the  reasonable  development  of  the 
company^s  business,  and  must  remain  so  until  its  termination 
or  such  increase  in  station  load  and  output  as  vnll  make  possible 
better  terms  for  the  purchase  of  its  electricity.'^ 

The  proposed  transmission  line  is  in  harmony  with  the  sug- 
gestion liien  made. 

Some  question  was  raised  at  the  hearing  as  to  the  expediency 
of  exercising  the  authority  of  the  Board  under  this  section  with 
respect  to  a  line  to  be  erected  by  a  local  supply  company  wholly 
within  jthe  territory  it  is  serving.  But  in  this  case  the  line  is 
required,  not  for  the  purpose  of  distributing  electricity  in  Mil- 
ford  and  Hopedale,  but  to  obtain  a  supply  of  electricity  from  be- 
yond for  distribution  and  sale  within  their  limits.  Upon  all  of 
the  evidence  submitted  at  the  hearing  and  its  own  investigation, 
the  Board  is  of  the  opinion  that  the  proposed  line  is  necessary 
for  the  transmission  of  electricity  for  distribution  in  Milford  and 
Hopedale,  and  that  its  construction  will  serve  the  public  con- 
venience and  is  consistent  with  the  public  interesti 
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BHCHIGAN  RAILROAD  COMMISSION. 

LANSING  CHAMBER  OP  COMMERCE,  Petitioner,  and  MICHI- 
GAN PORTLAND  CEMENT  PAVING  COMPANY  et  aL, 
InteryeBjeiB, 

v. 
MICHIGAN  CENTRAL  RAILROAD  COMPANY  et  al.,  Re- 

spondents. 

[D-945.1 

Bates '^  Railroads '^  Poicer  of  the  ConMnission  to  reguUUe  the  ah' 
sorption  of  switching  charges. 

The  Michigan  Commission  has  no  power  to  regulate  the  absorp- 
tion ol  railroad  awitohing  chargea  except  where  diserindnation  is  shown. 

[March  31,  1916.] 

Complaint  that  supplemental  tariflFs  governing  the  absorption 
of  switching  charges  were  unreasonable ;  the  Commission  having 
no  jurisdiction  of  the  subject-matter,  Supplement  28  to  M.  C.  R. 
R.  Co.,  Tariff  M.  E.  a  1067,  Supplement  41  to  N.  Y,  C.  R.  R. 
Co.,  Tariff  M.  R.  C.  524,  Supplement  35  to  P.  M.  R.  R.  Ca, 
Tariff  M.  R.  C.  1222,  and  Supplement  28  to  G.  T,  Ry.  System, 
Tariff  M.  R.  C.  236,  were  permitted  to  become  effective. 

Appearances :  Mr.  Thomas  Wallace  for  Lansing  Chamber  of 
Commerce;  Mr.  W.  W.  Wicker  for  Michigan  Portland  Cement 
Paving  Company;  Mr.  J.  C.  Graham  for  Jackson  Chamber  of 
Commerce;  Mr.  Frank  Robson,  attorney,  for  Michigan  Central 
Railroad  Company  and  New  York  Central  Railroad  Company; 
Mr.  R.  P.  Paterson,  A.  G.  F.  A.,  for  Pere  Marquette  Railroad 
Company ;  Mr.  W.  H.  Spicer,  D.  F.  A.,  for  Grand  Trunk  Rail- 
way Systwn. 

By  the  Commission:  On  June  15,  1915,  petitioner,  Lansing 
Chamber  of  Commerce,  by  R.  R.  Darwin,  traffic  commissioner, 
filed  a  complaint  alleging  that  said  respondents  had  each  filed 
supplements  to  their  respective  tariffs,  the  same  to  become  effec- 
tive July  1,  1915,  governing  the  absorption  of  switching  charges, 
which  would,  if  permitted  to  become  effective,  work  great  hard- 
ship to  petitioner,  and  asked  that  the  effective  date  of  said  sup- 
plements be  suspended  forty-five  days  pending  investigation  and 
hearing.  The  request  was  granted. 
PU.R.1916C. 
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At  the  hearing  petitioner  and  interveners  contended  that  if  the 
supplements  in  question  were  permitted  to  become  effective  that 
the  respondents  would  thereafter  be  permitted  to  increase  the 
minimum  earning  per  car  which  they  might  enjoy  before  ab- 
sorbing any  portion  of  connecting  lines'  switching  charges  from 
$10  to  $16,  which  same  would  impose  an  additional  and  unrea- 
sonable burden  upon  them. 

For  answer  respondents'  counsel  contended  in  brief  that  the 
Commission  was  without  authority  as  to  the  question  of  absorp- 
tion of  s\^atching  charges  except  in  cases  where  discrimination 
was  shown. 

The  Commission,  after  a  careful  examination  of  numerous 
decisions  and  reading  the  many  cases  passed  upon  by  the  Inter- 
state Commerce  Commission  involving  this  same  question — and 
whose  authority  is  granted  by  a  statute  substantially  the  same  as 
the  ilichigan  statute — are  convinced  that  it  is  not  within  the 
power  of  the  Michigan  Railroad  Commission  to  make  an  order 
in  such  case,  having  no  jurisdiction ;  and  the  complaint  is,  there- 
fore, dismissed. 

Lawton  T.  Hemans,  Chairman ;  C.  L.  Glasgow  and  C.  S.  Cun- 
ningham, Commissioners. 

P.U.R.191«a 
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ABILITY  TO  PAT. 

Consideration  of  ability  of  consumers  to  pay,  in  fixing  rates,  see 
Rates,  11. 

ABSORPTION. 

Power  of  Ck)mmi88ion  to  regulate  absorption  of  railroad  switching 
cliarges,  see  Rates,  6. 

ACCIDENTS. 

Right  of  electric  utility  to  a  specific  annual  allowance  as  protec- 
tion against  extraordinary  accidents,  see  Retubn,  27. 

ACCOUNTING. 

Price  paid  for  farms,  charged  to  "right  of  way  and  station  grounds*' 
but  not  credited  to  that  account  when  sokA,  to  be  deducted  in 
fixing  book  cost,  see  Valuation,  22. 

ACCRUED  DEPRECIATION* 

Se.»   J^KrKKt'IATION. 

ACCURACY. 

Of  olettric  meters,  see  Sebvige,  8. 

ADAPTATION. 

See  V  ALU  AT  ION,  57. 

ADDITIONS. 

See  Bkttermbnts. 

ADVANCE  PAYMENT* 

See  Payment,  1. 

AGREEMENTS. 

See  Contracts. 

AGRICULTURAI.  POIXTER. 

Reasonableness  of  rule  re<^uiring  consumer  to  sign  contract  for 
electric  service  for,  see  Service,  5. 

ALTERNATING  CURRENT. 

Apportionment  of  cost  of  changing  from  direct  to  alternating  cur- 
rent service,  see  Apportionment,  J. 
Amortization  of  expense  of  change  from  direct  to  alternating  cur- 
rent service,  see  Return,  10. 
P.U.R.1916C.  1103 
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ALTERNATING  CURRENT!— continued. 

Method  of  determining  value  of  direct  current  motor  eqnipiBent 
rendered  useless  by  substituting  alternating  current  service, 
see  Valuation,  2. 

AMORTIZATION. 

Of  losses  and  expenses,  see  Retuew,  10-12. 

ANNUAX  DEPRECIATION. 

See  Depreciation. 

ANTI-WBBGBB  XJkW. 

See  Statutes. 

ANTI-MONOPOI.T  LAW. 

Ordinance  restricting  operation  of  jitneys  as  violating  constitu- 
tional anti-monopoly  provision,  see  Constitutional  Law,  14. 

APPEAL  AND  REVIEW. 

I.  In  general f  1, 
II.  Final  judgm^m^  j9»  8. 
Ill,  Scope  of  review  by  court,  4,  5. 

/.  In   generals 

Beview  by  certiorari,  see  Certiorabi. 

1.  In  a  proceeding  to  fix  the  present  value  of  a  plant,  there  is  no 
error  in  refusing  to  strike  out  doubtful  testimony  as  to  expenditures  for 
betterments,  where  it  is  admitted,  temporarily,  and  the  request  to 
strike  out  is  not  renewed.    Hanover  v.  Hanover  Sewer  Co.  (Pa.)   122. 

//.  Final  judgment, 

2.  The  judgment  of  the  circuit  or  superior  court,  in  an  action 
against  the  Public  Service  Commission  to  vacate  or  enjoin  enforcement 
of  its  order,  contemplated  by  §  83,  Public  Utilities  act  <Acta  1913,  p. 
167),  authorizing  an  appeal,  is  a  final  judgment.  Northern  Indiana  & 
S.  M.  Teleg.  &  Cable  Co.  v.  People's  Mut.  Teleph.  Co.    (Ind.)    534. 

3.  A  judgment  upon  a  demurrer,  by  the  parties  appearing  as  de- 
fendants in  an  action  to  enjoin  enforcement  of  an  order  of  the  Com- 
mission without  any  disposition  of  the  cause  as  to  the  parties  not  ap- 
pearing, but  served  with  process,  is  not  a  final  judgment  from  whicji 
an  appeal  may  be  taken  under  §  83,  Public  Utilities  act  (Acta  1913, 
p.  167 ) .  Northern  Indiana  &  S.  M.  Teleg.  &  Cable  Co.  v.  People's  Mut. 
Teleph.  Co.   (Ind.)   534. 

///.  Scope  of  review  by  court. 

Power  of  courts  to  review  (Commission's  determination  of  question  of 
necessity  of  taking  property  for  rapid  transit  purposes,  see  Com- 
missions, 4. 

P.U.R.1916C. 
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APPEAL  AND  REVIEW— continticd. 

4*  Under  tbe  New  York  rapid  transit  act,  the  good  faith  of  the 
Commiseion  in  its  action  in  respect  to  the  taking  of  property  for  rapid 
transit  purposes  is  not  subject  to  review  by  the  courts.  Re  Public 
Service  Commission,  Firnt  Dist.  (N.  Y.)  647. 

5.  Tlie  courts  will  presume  that  a  Railroad  Commission  order  regu- 
lating train  service  is  reasonable,  and  will  sustain  it  unless  it  clearly 
appears  to  be  unjust  and  unreasonable.  Railroad  Commission  v.  St. 
Louis  &  6,  F.  R.  Co.  (Ala.)  451. 

APPLICATION  FOR  SERVICE. 

Reasonableness  of  rule  requiring  applicaiioB  for  atrviee  to  be  in 
writing,  see  Sebviob,  3. 

APPORTIONMENT. 

I.  In  case  of  single  utUityf  1— U, 

a.  Electricity,  1. 

b,  Oas  and  electric,  2. 
o.  Railroads,  d— 5. 

d.  Telephones,  6. 
It.  In  case  of  joint  enterprise. 

I.  In  case  of  single  utility, 
a.  Electricity. 

1.  Upon  direct  current  motor  equipment  being  made  useless  by 
the  substitution  of  alternating  current  service,  which  reduces  utility 
operating  expenses,  but  gives  this  consumer  no  benefit  not  received 
by  others,  the  consumer  should  lose  the  amount  of  his  equipment  depre- 
ciation ;  and  the  utility  shonld  stand  the  cost  of  making  the  change,  and 
either  purchase  the  equipment  at  its  present  service  value  for  direct 
current,  or  pay  the  diiference  between  such  value  and  the  secondhand 
value.    Jackman  v.  Janeaville  Electric  Co.  (Wit.)   400. 

h.  Oas  and  electric. 

2.  Rent  of  general  offices  used  by  the  gas  and  ele<^ric  departments 
of  a  utility  should  not  be  apportioned  without  regard  to  the  incomes. 
Springfield  v.  Springfield  Gas  &  E.  Co.   (111.)   281. 

o.  Railroads. 

3.  Operating  expenses  of  an  intrastate  railroad  carrying  passengers 
on  mixed  trains  only  were  apportioned  under  a  formula  based  fundamen- 
tally upon  gross-ton  miles  for  separating  passenger,  carload,  and  less 
than  carload  service,  and  net-ton  miles  for  separating  intrastate  from 
interstate  service  without  an  excess  cost  for  either  service,  the  result 
being  within  1  per  cent  of  an  apportionment  on  the  basis  of  only  gross- 
ton  miles.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

4.  In  apportioning  the  revenues  of  an  intrastate  railroad  between 
P.U.R.1916C.  70 
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interstate  and  intrastate  service,  freight,  fwitcbing,  and  car  senrice 
revenues  were  located  direct  to  intrastate  and  interstate  as  actually 
reserved;  passenger  and  excess  baggage  revenues  to  intrastate,  no  in- 
terline tickets  being  honored;  mail  revenue  to  intrastate,  the  company 
having  no  responsibility  beyond  its  lines;  and  storage  from  less  than  car- 
load traffic,  telephone  revenue,  rents,  and  miscellaneous  to  intrastate. 
Re  Rates  Missouri  Southern  R.  Co.   (Mo.)   607. 

5.  The  apportioning  of  the  value  of  railroad  property  between  in- 
terstate and  intrastate,  passenger  and  freight,  carload  and  less  than  car- 
load services,  is  largely  dependent  upon  the  basis  used  in  apportioning 
expenses.    Re  Rates  Missouri  Southern  R.  Oo.  (Mo.)  607. 

d.  Telephones. 

6.  In  estimating  the  cost  of  various  classes  of  telephone  service  for 
the  purpose  of  determining  the  reasonableness  of  rates,  the  Wisconsin 
Commission  apportioned  the  cost  among  the  various  classes  of  service 
and  reapportioned  in  certain  instances  group  expenses  allocated  to  a 
class,  according  to  the  intercommunication  between  classes,  explaining 
in  detail  the  methods  employed  in  apportioning  the  various  items. 
Bogart  V.  Wisconsin  Teleph.  Co.   (Wis.)   1020. 

//.  In  case  of  joint  enterpHfte, 

Requiring  city  to  bear  portion  of  cost  of  abolishing  grade  crossing  when 
railroad  charter  imposes  duty  not  to  obstruct  highway  as  impairing 
obligation  of  contract,  see  CoNSTiTUTioffAL  Law,  6. 

Authorizing  Commission  to  apportion  cost  of  separating  crossing  grades 
of  railroad  track  between  city  and  railroad  as  unlawful  delegation 
of  powers,  see  CoNsTiTmoNAL  Law,  12. 

Statute  authorizing  Commission  to  require  city  to  bear  portion  of  cost 
of  separating  crossing  grade  of  railroad  track  and  city  street,  as 
proper  exercise  of  police  power,  see  Cowstitutiohal  Law,  13. 

APPRECIATION. 

Allowance  for  value  of  railroad  right  of  way,  see  Valuation,  67, 
72. 

ARIZONA. 

Jurisdiction  of  Commission  to  pass  upon  question  whether  con- 
sumer has  misappropriated  service,  see  Commissions,  1. 

Jurisdiction  of  Commission  over  issuance  of  equipment  trust  oer- 
tifitatefl,  see  Security  Issues,  9. 

AUTO-BUS   LINE. 

Certificate  of  convenience  for  operation  of,  see  Automobiles,  1. 

AUTOMOBILES. 

/.  CertiflciUe  of  convenience  for  operation  of,  as  common  oar' 
riers,  1, 
II,  Jitney  regulations,  ;?— 4. 

P.U.R.1916C. 
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/.  Certificate  of  convenience  for  operation  of,  as  eommmi 
carriers. 

Ordinance  restricting  operation  of  jitneys  as  violating  constitutional 
anti-monopoly  provision,  see  Constitutional  Law,  14. 

Jurisdiction  of  Commission  over  competing  auto  bus  lines  on  rural  state 
highways,  see  Monopoly  and  Competition,  1. 

Certificate  of  convenience  for  operation  of  auto  bus  lines  in  city  as  part 
of  a  route  over  a  rural  state  highway,  see  Monopoly  and  Com- 
petition, 6. 

1.  In  the  absence  of  authority  to  regulate  competitive  operation  o<vet 
a  rural  state  highway,  certificates  of  convenience  and  neeeaait^  will  be 
granted  for  the  terminal  operation  of  auto  bus  lines  in  a  city  as  parts 
of  competitive  operation  over  such  highway,  althougli  one  liae  oan  give 
sufficient  service,  where  the  city  consents  to  the  operation  and  the  car- 
riers enjoy  considerable  patronage.    Re  Bartholoxaew  (N.  Y.)  87. 

//.  Jitney  regulations* 

Jitney  ordinance  increasing  license  fees  as  impairing  contract  obligation, 
see  Coxstititional  Law,  4. 

Right  of  jitney  operator  to  complain  of  ordinance  authorizing  suspen- 
sion or  revocation  of  license  on  conviction  for  violation*  see  CoN- 
stititional  Law,  6. 

Jitney  ordinance  requiring  license,  operation  over  a  fixed  route  and  in- 
demnity bonds  as  taking  property  without  compensation,  see  CoN- 
sirn^TioNAL  Law,  7. 

Separation  of  jitneys  from  taxicabs,  other  rent  cars,  and  street  rail- 
ways for  municipal  regulation,  see  Constitutional  Law,  8-10. 

Ordinance  requiring  license  fees  of  $10  for  jitneys,  $3  for  taxicabs,  and 
nothing  for  street  railways  as  violating  constitutional  guaranty 
of  equal  rights,  see  Constitutional  Law,  10. 

Requiring  jitneys  to  furnish  indemnity  bonds  when  none  is  required 
•f  taxicabs,  other  rent  cars  and  stri'ct  railways  as  violating  con- 
stitutional guaranty  of  equal  rights,  see  Coxstititioxal  Law,  10. 

Power  of  court  of  exclusive  civil  jurisdiction  to  inquire  into  validity 
and  to  restrain  enforcement  of  criminal  jitney  ordinance,  see 
Courts,  1. 

Injunction  to  prevent  inforcement  of  criminal  jitney  ordinance,  see  Tn- 

Jl'NCTION,   2. 

2.  A  jitney  ordinance  requiring  a  license,  a  fee  of  $10,  operation 
over  a  fixed  route,  a  bond  to  pay  damages  arising  from  wrongful  opera- 
tion, and  otherwise  regulating  jitneys,  is  authorized  by  charter  power 
to  enact  and  enforce  ordinances  necessary  to  protect  health,  life,  and 
property;  to  prevent  and  remove  nuisances;  to  preserve  and  eirforce 
good  government,  order,  and  security;  and  to  have  and  enjoy  general 
police  powers.     Auto  Transit  Co.  v.  Ft.  Worth   (Tex.)    666. 

3.  All  ordinance  requiring  a  jitney  operator  to  pay  a  license  fee 
of  $10  (loub  not  conllitt  with  article  8,  §  2,  of  the  Texas  Constitution, 
P.U.IMOIOC. 
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that  oecupation  taxes  shall  be  equal  and  uniform  upon  the  same  class 
of  subjects,  since  the  fee  is  not  an  occupation  tax,  and  even  if  it  were 
such  a  tax,  it  makes  no  discrimination  between  members  of  the  same 
class.    Auto  Transit  Co.  v.  Ft.  Worth  (Tex.)  565. 

4.  The  fact  that  jitney  operators  cannot  pay  the  large  premium 
demanded  on  bonds,  required  by  ordinance,  to  pay  damages  arising  from 
wrongful  operation,  or  that  they  will  suffer  pecuniary  injury  from  the 
enforcement  of  the  ordinance,  does  not  per  «e  establish  its  invalidity. 
Auto  Transit  Co.  v.  Ft  Worth  (Tex.)  565. 

BAoaAa& 

Amount  of  baggage  carried  free  on  railroads,  tee  Raxes,  S6, 

BBTTERMBMTS. 

Allowance  in  rate  valuation  for  interest  during  construction  of 

additions,  see  Valuatiok,  43. 
Right  to  capitalize  value  of  betterments  paid  for  out  of  earnings, 

see  Valuation,  68. 

BIIX8  FOR  SERVICE. 

Payment  of,  see  Payment* 

BLOCK  RATES. 

See  Rates,  23. 

BONDHOLDERS. 

Right  to  notice  of  application  for  authority  to  Issue  additional 
bonds,  see  Security  Issues,  1. 

BONDS. 

Indemnity  bonds  for  operation  of  jitney,  see  Automobiles,  2,  4. 

Acquisition  of  stock  and  bonds  of  connecting  interurban  railway,  see 
Consolidation,  Merger  and  Sale,  2. 

Validity  of  ordinance  requiring  jitney  operator  to  give  indemnity 
bond,  see  Constitutional  Law,  9,  10. 

Discount,  commissions  and  expenses  in  connection  with  approval, 
issuance,  and  sale  of  bonds  to  be  amortized,  see  Return,  12. 

Issuance  of,  see  Security  Issues. 

Ground  for  revoking  order  authorizing  additional  bond  Issue,  see 
Security  Issues,  2,  3. 

Right  of  bondholders  to  notice  of  application  for  authority  to  issue 
additional  bonds,  see  Security  Issues,  1. 

Proportion  of  bonds  to  stock,  see  Security  Issues,  15. 

Allowance  for  premiums  paid  on  bonds  in  rate  valuation,  see  Valu- 
ation, 89. 

BOOK  VALUE. 

As  measure  of  value  in  valuation  proceedings,  see  Valuation,  20- 
23. 
P.U.1M916C. 


Digitized  by 


Google 


INDEX*  llOU 

BRITISH  THERMAL  UKIT. 

As  standard  for  gas,  see  Sebvicr,  19. 

BUIIJ>ING8. 

Allowanee  in  rate  valuation  for  value  of  buildings  required  to 
house  unnecessary  equipment,  see  Valuation,  62. 

BURDEH  OF  PROOT. 

See  Evidence,  1-3. 

BUSHTESft  DEPRBMION. 

Utility  to  bear  loss  incident  to  general  business  depression,  see 
Retubn,  2. 

BU8IKESB  TEUBPHOHE  RATES. 

Propriety  of  having  business  telephones  bear  portion  of  rate  in- 
crease where  residence  rate  is  below  cost  of  service,  see  Dre- 

CBIICINATION,   S. 

Use  rather  than  location  of  telephone  as  determinincr  classification 

as  residential  or  business,  see  Rates,  45. 
Unlimited  business  rates  for  telephones,  see  Rates,  50. 

BUftlrlHE. 

Certificate  of  convenience  for  operation  of,  see  Automobiles,  1. 

BT-9RODUOTS. 

Right  to  include  in  allowance  for  materials  and  supplies  in  gas 
plant  rate  valuation,  by-products  obtained  by  converting  coal 
into  gas,  see  VAUtAnoN,  77. 

OABUSB. 

See  WniBS  and  Cables. 

CAI«IFORKIA. 

Applicability  of  California  statute,  prohibiting  sale  or  encumbrance 
of  utility  property,  to  transfer  in  favor  of  a  political  subdivi- 
sion of  the  state,  see  Consoudation,  Meboer  and  Sale,  6. 

Jurisdiction  of  Commission  over  reissuance  of  stock  bought  in  by 
utility  at  an  assessment  sale,  see  Securitt  Issites,  8. 

Policy  of  California  Commission  not  to  authorize  stock  to  be  sold 
at  \es»  than  80  to  85  applicable  to  reissue  of  stock  bought  at 
an  assessment  sale,  see  Secubitt  Issues,  16. 

CANDIX  POWER. 

Ab  standard  for  gas,  see  SbbvicBi  19. 

CAPITAI.. 

Consideration  of  return  necessary  to  attract  capital  in  ftxlng  rate 
of  return,  see  Retubn,  28,  29. 
P.UJtl91ftC. 
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CAPITAI*  STOCK. 

Issuance  of,  see  Secubitt  Ibsubs. 

CARRIERS. 

See  also  Autohobiues;  Interubsan  Railways;  Railboaos;  Stbebt 

Railways. 
.   Operation   of   interstate  trains   in   state  by   a  carrier   having  no 

authority  to  operate  outside  state  as  iuterfltate  oommerce,  see 

Commerce,  1. 
Jurisdiction  of  Commission  to  regulate  competition  on  rural  state 

highways  between  auto  bus  lines  and  othfiar  cftrriers,  see  Mo* 

NOPOLY  AND   COMPETITION. 

CARRYING    CHARGE. 

By  supply  company,  as  operating  exfiense,  see  Rexubn,  19. 

CARS. 

-  Right  of  shipper  calling  for  car  of  specified  size  to  have  shipment 
billed  at  minimum  weight  applicable  to  equipment  ordered, 
see  Rates,  42. 

CASH  DEPOSIT. 

As  security  for  payment,  see  Payment,  2-5.  • 

CASUALTIES. 

Right  of  electric  utility  to  a  specific  annual  allowsnee  as  pirateotloa 
against  extraordinary  accidents,  see  Rbtubn,  27. 

CERTIFICATE  OF  CONVENIEIf CE  ANP  If EGESSITT. 

For  operation  of  automobiles  as  common  carriers,  see  Automobilxs, 
1. 

For  construction  of  electric  transmission  lines,  see  B^lbctbicity,  1. 

Utility  authorized  to  operate  throughout  a  town  not  obliged  to 
secure  approval  to  operate  in  village  carved  out  of  moh  town, 
see  Franchises,  3. 

For  operation  in  occupied  territory,  see  Monopoly  and  Competi- 
tion, 2-10. 

For  auto  bus  line  in  city  as  ]>art  of  a  route  over  a  rural  state 
highway,  see  Monopoly  and  Competition,  6. 

1.  Priority  will  determine  which  of  two  applications  for  certificates 
of  convenience  and  necessity  to  construct  plants  in  the  same  territory 
will  be  granted,  if  all  other  facts  and  circumstances  are  equal.  Re  Wil- 
cox (Idaho)  35. 

2.  A  preliminary  certificate  of  convenience  and  necessity  for  the 
construction  of  a  gas  plant  will  not  be  granted,  although  a  properly  or- 
ganized system  might  be  made  useful  and  profitable,  where  applicant 
has  submitted  a  highly  inflated  estimate  of  cost,  no  steps  have  bnen 
taken  to  secure  a  franchise,  and  appUoant  has  not  shown  his  iArili^  to 
finance  the  project.     Re  Forney  (€al.)   78ft. 

3.  A  certificate  of  convenience  and  necessity  for  a  gas  plftnt  should 
P.U.R.1916C. 
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CERTIFICATE  OF  CONVENIENCE  AND  NECESSITY-.cofUijiuc4. 
be  granted  to  one  who  has  ass-jred  himself  of  the  feasibility  of  the 
enterprise,  has  the  necessary  capital  at  his  command,  and  will  not  have 
to  bond  the  plant  unduly,  and  who  will  build  it  within  a  definite  time, 
in  preference  to  a  promoter  who  merely  wishes  to  get  control  of  the 
field  so  as  to  enlist  capital.    Re  Wilcox  (Idaho)  35. 

OEBTIOBARI. 

Amount  ordered  set  aside  for  depreciation  not  reduced  pending 
certiorari  to  review  legality  of  order,  see  Proc^edure,  1. 

1.  Certiorari  is  a  common-law  writ  which  issues  in  the  sound  jud^ 
cial  discretion  of  the  court  to  an  inferior  court,  not  to  take  the  place 
of  a  writ  of  error  or  an  appeal,  but  to  cause  the  entire  record  of  the 
inferior  court  to  be  brought  up  by  certified  copy  for  inspection,  in 
order  that  the  superior  court  may  determine  from  the  face  of  the 
record  whether  the  inferior  court  has  exceeded  its  jurisdiction,  or  has 
not  proceeded  according  to  the  essential  requirements  of  the  law,  in 
cases  where  no  direct  appellate  proceedings  are  provided  by  law.  State 
V.  Live  Oak,  P.  &  G.  R.  Co.  (Fla.)   624. 

2.  On  certiorari  the  court  issuing  the  writ  considers  only  the  face 
of  the  record  of  the  inferior  court.  Matters  im  paU  are  not  within  the 
purview  of  the  writ.    State  v.  Live  Oak  P.  &  G.  R.  Co.  (Fla.)  524. 

3.  A  petition  for  a  writ  of  certiorari  to  review  the  proceedings  and 
judgment  of  a  court  should  make  it  appear  that  an  illegal  proceeding 
appears  by  the  face  of  the  record  complained  of.  State  v.  Live  Oak, 
P.  ft  G.  R.  Co.    (Fla.)   524. 

4.  Where  the  judgment  of  the  circuit  court  affirming  a  judgment 
of  the  county  judge's  court,  oonskiered  with  reference  to  the  pleadings 
and  record  proper  in  the  county  judge's  court,  is  not  in  accordance  with 
the  essential  requirements  of  law,  the  judgment  of  afiirmance  may  be 
quashed  on  certiorari.    State  v.  Live  Oak,  P.  &  G.  R.  Co.  (Fla.)  524. 

5.  Certiorari  does  not  lie  to  review  an  intermediate  order  of  the 
California  Commission  which  merely  overrules  a  demurrer  alleging 
that  the  defendant  is  not  a  public  utility,  and  consequently  not  subject 
to  the  jurisdiction  of  the  Commission.  Holabird  v.  Railroad  Commis- 
sion  (Cal.)   458. 

CHARGES. 

See  Rates. 

CHARTER. 

See  also  Franchises. 

Power  of  Commission  to  regulate  rates  authorized  by  charter,  see 
OoNSTmmoNAL  Law,  2,  S. 

Requiring  cities  to  bear  portion  of  cost  of  aboliriiing  grade  cross- 
ings when  railroad  charter  imposes  duty  not  to  obstruct  high- 
way as  impairing  contract  obligation,  see  Constitutional 
Law,  5. 

Doty  of  turnpike  oonpaay  to  fulfil  charter  obligaiioii,  see  Sebvioi^ 
35. 
P.U.R.191«a 
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CHTLDREH. 

Half  rates  for,  on  interurban  railwaya,  see  Pates,  2f^. 
Free  or  reduced  railroad  rates  for  children,  see  Rates,  34. 

CIRCUIT  BRBAKER8. 

Duty  of  electric  utility  to  furnish,  see  Service,  18. 

CITIES. 

See  Municipalities. 

cnni»  ACTION. 

Mandamus  as  ''civil  action"  within  meaning  of  statutet  providing 
for  removal  of  causes  from  a  state  to  a  Federal  court,  see 
Removal  of  Causes,  1. 

CLASS  liSGISUkTIOH. 

See  Constitutional  Law,  8-10. 

COLORADO. 

Jurisdiction  of  Commission  to  regulate  sale  of  steam  for  heating 
purposes,  see  PuBUO  Utiutiks,  1. 

COBOfCRCE. 

J.  In  general,  1,  2, 
II,  State  interference  with,  d-tf. 

I.  In  generml. 

1.  The  operation  of  interstate  trains  in  a  state  by  a  carier  having 
no  authority  to  operate  outside  the  state  is.  interstate  commerce.  Mis- 
souri, K.  &  T.  R.  Co.  v.  State  (Tex.)   585. 

2.  It  is  no  part  of  interstate  commerce  to  sell  natural  gas  to  the 
consumers  thereof  in  this  state,  where  the  gas  sold  is  produced  in  both 
Kansas  and  Oklahoma,  and  that  produced  in  Oklahoma,  after  being 
conveyed  in  pipe  lines  to  this  state,  is  so  commingled,  in  the  pipe  lines 
conveying  the  same,  with  the  gas  produced  in  this  state,  that  it  is  im- 
possible to  separate  or  distinguish  that  produced  in  Oklahoma  from  that 
produced  in  Kansas,  and  after  being  so  commingled  it  is  conveyed  from 
city  to  city  throughout  the  state,  and  is  there  sold  to  the  consimiers 
thereof.     State  ex  rel.  Caster  v.  Flannelly   (Kan.)   810. 

//.  State  interference   ttith. 

3.  A  State  Railroad  Commission,  in  the  absence  of  Federal  legiB- 
lation  on  the  subject,  may  order  interstate  trains  to  wait  thirty  min- 
utes at  a  point  for  connections.  Missouri,  K.  A  T.  R.  Co.  v.  State  (Tex. } 
585. 

4.  An  order  requiring  two  interstate  passenger  trains  to  stop  at 
mall  towns  ia  an  unreaaonable  restraint  u|K>n  interstate  oonguneroe, 
where  it  appears  that  the  stops  will  prevent  the  making  of  an  inter- 
P.U.R.1916C. 
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state  connection  and  the  meeting  of  competition,  that  the  towns  are 
served  by  one  local  and  two  fast  trains  each  way  daily,  and  that  any 
inadequacy  in  such  service  can  be  corrected.  Railroad  Commishiun  v. 
St  Louis  &  S.  F.  R.  Co.  (Ala.)  451. 

5.  Assuming  that  the  sale  of  natural  gas  produced  in  Oklahoma, 
from  there  transported  into  this  state  through  pipe  lines  and  here  sold 
to  consumers  throughout  the  state,  is  interstate  commerce,  it  is  not  na- 
tional in  its  nature,  it  does  not  admit  of  one  uniform  system  of  regula- 
tion, it  is  not  that  kind  of  interstate  commerce  which  requires  exclu- 
sive legislation  by  Congress,  and,  until  Congress  acts,  it  is  under  the 
control  of  this  state.    State  ex  rel.  Caster  v.  Flannelly  (Kan.)  810. 

COMMI88IOH  EXPEK8E8. 

Expenses  incurred  in  rate-making  proceeding  as  operating  expense, 
see  Retubn,  26. 

OOMMISSIONS. 

/.  Jurisdictionf  potcers,  and  dutieSf  1—7. 

a.  Over  particular  Mnds  of  questlonSf  1-^6. 

b.  Over  particular  Icinds  of  corporations, 

c.  Over  receivers^   7. 
r/.  Orders, 

Review  by  court  of  orders  of  Commissions,  see  Appeal  and  Review. 
Authorizing  Commission  to  apportion  cost  of  separating  crossing  grades 

of  railroad  track  between  city  and  railroad  as  unlawful  delegation 

of  powers,  see  Constitutional  Law,  12. 
F*act  that  electric  utility  violates  its  charter  in  the  method  of  generating 

power  as  precluding  Commission  from  authorizing  oonstruction  of 

transmission  line,  see  ELiDcrraiciTY,  2. 
Mandamus  to  control  action  of  Commission  as  to  ministerial  act,  see 

Mandamus,  6. 
Discretion   of   court   in   granting  or   refusing   preliminary   injunction 

against  Commission  pending  hearing  of  the  ease,  see  Injunotion^  1. 

/.  Jurisdiction,  powers ,  and  dutiea, 
m.  Over  particular  hinds  of  questions. 

Over  consolidation,  merger  and  sale,  see  Consolidation,  Mrroeb  and 
Sale,  4-6. 

Over  location  of  whistling  post  at  highway  crossings,  see  Cbossinos,  3, 
4. 

To  establish  joint  rates  upon  ordering  physical  connection  between  tele- 
phones see,  Intebcorporate  Relations,  1. 

To  establish  rules  and  r^^lations  upon  ordering  physical  connection  of 
telephones,  see  Intercorporate  Rplations,  2. 

To  regulate  competition,  see  Monopoly  and  Competition,  1. 

Over  rates,  see  Rates,  3-8. 

Over  issuance  of  seciirities,  see  Security  Issues,  6-10. 

As  to  physical  ooooeetion  ol  telephones,  see  Ssbviqb,  1,  2. 

P.U.R.1916C. 
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COMMISSIONS— oon<»iM*erf. 

1.  The  Arizona  CommisBion  cannot  pass  upon  the  qtiestion  whether 
a  public  utility  consumer  has  misappropriated  service.  Bertram  v. 
Pacific  Gas  &  E.  Co.   (Ariz.)   410. 

2.  The  Idaho  Commission  has  no  jurisdiction  to  determine  whether 
a  utility  has  a  valid  franchise  from  the  city  in  which  it  operates 
CoBur  d'Alene  v.  Interstate  Utilities  Co.    (Idaho)   438. 

3.  The  New  York  Commission  cannot  determine  whether  a  light- 
ing district  in  a  town  has  been  legally  established.  Re  Colliers  Light, 
Heat  &  P.  Co.  (N.  Y.)   212. 

\,  Under  tlie  New  York  rapid  transit  act,  the  Commission  hai 
exclusive  jurisdiction  to  determine  the  question  of  the  necessity  of  tak- 
ing property  for  rapid  transit  purposes,  and  its  action  oaonot  be  inter- 
fered with  by  the  court  In  the  absence  of  some  statute  conferring  ex- 
press power  upon  the  court  to  review  it.  Re  Public  Service  Commission, 
First  »ist.   (N.  Y.)   547. 

5.  There  is  no  such  substantial  variance  between  a  northerly  raih-oad 
terminus  fixed  by  the  Public  Service  Commission  and  that  authorized 
in  the  certificate  of  incorporation  as  to  make  the  action  of  the  Commis- 
sion void  within  the  rule  that  the  Commission  is  bound  by  the  descrip- 
tion in  the  certificate,  where  the  real  objective  northerly  point  is  com- 
plied with,  where  the  certificate  fixes  the  easterly  or  westerly  location 
approximately  only,  and  where  the  terminus  of  the  Commission  route 
is  only  1,700  feet  east  of  that  described  in  the  certifiqite.  People  ex  rel. 
New  York  C.  &  H.  R.  R.  Co.  v.  New  York  Public  Service  Commission 
(N.  Y.)    219. 

6.  The  Wisconsin  Commission  has  no  jurisdiction  to  enforce  §  1388b, 
Stat.  1913,  making  it  the  duty  of  railroads  to  construct  their  roadbeds 
so  as  not  to  interfere  with  percolating  or  surface  waters,  and  conferring 
a  right  of  action  in  favor  of  landowners  injured  by  the  stoppage  of 
such  water,  by  virtue  of  the  general  provisicms  contained  in  §  1797 — 
31,  Stat.  1913,  declaring  that  the  Conunission  shall  have  power  to  en- 
force all  laws  relating  to  railroads,  upon  the  ground  that  the  Conunis- 
sion's  jurisdiction  is  limited  to  administrative  investigati<ms  and  orders 
relative  to  the  rates,  services,  and  duties  of  utilities  in  which  the  public 
are  interested  and  the  enforcement  of  laws  such  as  |  1388b,  in  the  sense 
of  ascertaining  the  meaning  and  application  to  the  case  in  hand  and 
pronouncing  judgment,  is  a  judicial  ftmetlon.  Chicago  &  N.  W.  R.  Co. 
V.  Railroad  Commission  (Wis.)  595. 

d.  Over  particuUir  hinds  of  carporaHons, 

To  regulate  sale  of  steam  for  heating  purposes,  see  Public  Utilities,  1. 
Over  hotel  company  operating  telephone  system,  see  PUBLIC  Utilitibs, 
2,3. 

o.  Over  receivers, 

7.  Receivers,  properly  appointed  by  a  court  of  oompetent  jurisdic- 
ition,  in  possession  of  and  operating  a  pnblie  utility  in  tkis  state,  are  im- 

der  the  control  of  the  Public  Utilities  Gofmmisttion  in  the  «ame  manner 

^P.T'.U.1916C. 
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COMUlSSlO^S^coniinued. 

and  to  the  same  extent  as  the  owners  of  tike  utility  would  be  if  they 
were  operating  the  public  utilities  themselyes.  State  ex  rel.  Caster  v. 
Flannelly   (Kan.)  810. 

II,  Orders. 

Orders  of  Commissions,  see  Oroebs. 

OOMMUUBIOlf 8  AVD  FEES. 

License  fees  for  operation  of  jicneys,  see  Automobiles,  2-4. 

Jitney  ordinance  increasing  license  fees  as  impairing  contract  obli- 
gation, see  CoNSi'iTUTio.NAL  Law,  4. 

License  fee  of  $10  for  jitneys,  while  taxicabs  and  other  rent  cars 
pay  $3  and  street  cars  pay  nothing  as  violation  of  constitu- 
tional provision  of  equal  rights,  see  Constitutional  Law,  10. 

Commissions  and  expenses  in  connection  with  approval,  issuance 
and  sale  of  bonds  to  be  amortized,  see  Retubn,  12. 

Reconnection  fee  where  electric  service  has  been  cut  off  for  mis- 
appropriation of  electricity,  see  Sebvice,  12. 

COMMODITIES. 

Consideration  of  weight,  liability,  and  class  of  equipment  used  in 

fixing  freight  rates,  see  Discbimination,  6. 
Railroad   rate   for   transporting    lumber   held   discriminatory,   see 

DiSCRIMIXATION,   7. 

Rates  for  ginning  cotton,  see  Evidence,  2. 

Power  of  Commission  to  fix  rates  for  storage  of  g^atn  under  North 

Dakota  statute,  see  Rates,  8. 
Factors  to  be  considered  in  fixing  rates  for  ginning  cotton,  see 

Rates,  16. 
Steamship  lumber  rates,  see  Rates,  43. 

COMMON  CARRIERS. 

See  Carriebs. 


COMPARISON  OF  COSTS. 

Of  producing  gas  in  other  cities,  see  Return,  21. 
Of  generating  electricity  by  steam  and  by  water  power,  see  Valua- 
tion, 113-116. 

COMPARISON  OF  RATES. 

Comparison  of  telephone  rates  prior  and  subsequent  to  consolida- 
tion, in  fixing  rate,  see  Rates,  12. 
For  interurban  railways,  see  Rates,  28. 
Comparison  of  natural  gas  industrial  rates,  see  Rates,  80. 
Comparison  of  freight  rates,  see  Rates,  87. 

COMPENSATION. 

Ordinance  regulating  operation  of  jitneys  as  taking  property  for 
public  use,  without  compensation,  see  Constitutional  Law,  7. 
P.U.R.1916C. 
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COBCPETITIOlf. 

See  Monopoly  aisd  Cohpbtition. 

COBCPUTATION. 

Of  depreciation,  see  Depreciation,  2-0. 

CONDITIONB. 

Imposed  upon  authorizing  issuance  of  securities,  see  Securitt  l8« 

SUES,  14. 
Right  of  electric  utility  to  require  consumers  to  sign  contract  as 

condition  precedent  to  service,  see  Service,  4-6. 
Right  to  require  electric  consumer  to  give  right  of  way  beyond  his 

installation  as  condition  precedent  to  service,  see  Service,  16. 
Right  to  require  electric  consumer  to  waive  future  damages  from 

defective  wiring  as  condition  precedent  to  service,  see  Service, 

16. 

CONFIBCATIOlf. 

Return  in  excess  of  2 J  per  cent  for  sewer  company  not  confiscatory, 
see  Rates,  17. 

CONNECTED  LOAD. 

Electric  rates  based  on  connected  load  rather  than  upon  maximum 
demand  preferable  for  small  consimiers,  see  Rates,  21. 

CONNECTIONS. 

See  Physicai^  Connections;   Service  Connections. 

C0N80UDATI0N,.  MEBGEB  AND  8AI.E. 

/.  In  general,  1^3. 
II,  Jurisdiction,  powers  and  duties  of  Commissions,  4:^-6. 

I.  In  general. 

State  regulation  of  sale  of  natural  gas  produced  in  another  state,  see 

Commerce,  5. 
Rate  restriction  in  franchise  of  absorbed  company  as  affecting  rates 

Of  consolidated  company,  see  Rates,  18. 

1.  The  prohibition  in  §  11,  act  March  4,  1913  (chap.  160,  37  Stat, 
at  L.  974),  relative  to  the  disposition,  ownership,  voting,  or  ooatroUiiig^ 
by  one  public  utility  of  the  stock  or  bonds  of  another  public  utility,, 
exists  only  in  case  prior  approval  by  the  District  of  Coliunbia  Commis- 
sion, as  provided  in  paragraph  54  of  §  8  of  that  act,  haa  not  been 
obtained.    Re  Washington  &  R.  R.  Co.  (D.  C.)  51G, 

2.  An  interurban  railway  was  authorized  to  acquire  the  stock  and 
bonds  of  a  connecting  road  where  the  consolidation  would  result  in  its 
operation  as  a  part  of  a  group  of  railways  under  a  oonmon  manage^ 
ment,  and  would  be  in  furtherance  of  the  public  interest  Re  Washing- 
ton  k  R.  R.  Co«  (D.  C.)  516. 

P.U.R.1916C. 
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CONSOLIDATION,  MERGER  AND  SALE— cow  tin  ti«4. 

3.  The  purchase  of  a  telephone  system,  ma<le  without  the  consent  of 
the  Commission,  at  a  priee  in  excess  of  its  value,  may  be  approved  upon 
condition  that  neither  the  Commission  nor  any  other  rate-fixing  body 
shall  be  bound  by  the  selling  priee.    Re  Bell  (Cal.)   135. 

H.  Jurisdietionf   potverB  and  duties  of  CotntnissUms. 

4.  The  Oklahoma  Commission  is  without  power  to  order  the  con- 
solidation of  competing  telephone  exchanges.  VVhittenberg  v.  Taloga  4 
D.  C.  Teleph.  Co.  (Okla.)   104. 

5.  The  New  York  Commission  cannot  order  the  dissolution  of  con- 
solidated corporations  or  decree  a  restoration  of  property  legally  trans- 
ferred.   Board  of  Trade  v.  Mountain  Home  Teleph.  Co.  (N.  Y.)  688. 

6.  The  California  Public  Utilities  act  prohibiting  the  sale  or  en- 
cumbrance of  the  property  of  a  utility  necessary  or  useful  in  the  per- 
formance of  its  duties  applies  to  a  transfer  to  or  an  encumbrance  in 
favor  of  a  political  subdivision  of  the  state.  Naismith  v.  Brookdale 
Land  Co.  (Cal.)  781. 

CONSTITUTIONAL  I«AW. 

/.  Impairment  of  contracts^  i-^. 

//.  Due  proeetts  of  loir,  tf,  7. 
///.  Claaa    legislation^    S—IO. 
/r.  DelegtUion  of  powers,  11,   12. 

V.  Police  powers,    13. 
VI.  Anti'm^onopoly  provision,   14. 

License  fee  of  $10  for  jitneys  as  violating  constitutional  provision  that 
occupation  taxes  shall  be  equal  and  uniform,  see  Automobile,  3. 

/.  Impairment  of  contracts, 

1.  A  valid  ordinance  contract  fixing  maximum  sewer  rates  does 
not  preclude  a  Public  Service  Commission  from  establishing  a  higher 
rate.    Re  Burlington  Sewerage  Co.  (N.  J.)  506. 

2.  The  Colorado  Commission  has  jurisdiction  to  reqtiire  a  public 
utility  to  eliminate  discriminatory  rates,  although  contracts  with  con- 
sumers or  municipal  franchise  contracts  are  involved,  imless  the  Con- 
stitution or  the  legislature  of  the  state  has  expressly  delegated  to  the 
municipality  the  power  to  contract  inviolably  for  rates  for  the  period 
covered  by  the  franchise  granted.  Re  Colorado  Springs  Light,  Heat,  & 
P.  Co.   (Colo.)   464. 

3.  The  disapproval  by  a  Commission,  in  order  to  prevent  ruinous 
competition,  of  a  street  lighting  contract,  authorized  by  a  utility  charter, 
does  not  impair  the  obligation  of  the  charter  although  the  utility  was 
incorporated  prior  to  the  creation  of  the  Commission,  since  the  dis- 
approval is  a  valid  exercise  of  the  police  power.  Re  Jenkins  Twp.  Elec- 
tric Light,  Heat,  &  P.  Co.    (Pa.)    511. 

4.  A  jitney  ordinance  increasing  a  fee  over  that  paid  by  oper- 
ators under  a  prior  ordinance  does  not  unconstitutionally  impair 
P.U.R.1916C. 
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CONSTITUTIONAL  JjAW—oonHnned. 

the  obligation  of  a  contract,  particularly  wh^ere  the  new  ordinance  pro- 
vides for  a  new  license  for  the  unexpired  term  or  the  refunding  of  tlM 
fee  for  such  torn.    Auto  TranBit  Co.  v.  Ft.  Worth  (Tex.)  563. 

5.  An  accepted  railroad  charter  imposing  a  duty  not  to  obstruct 
any  highway  crossing  does  not  preclude  a  city  from  being  required  to 
l:car  a  part  of  the  cost  of  separation  of  grade  crossings,  on  the  theory 
that  tiie  charter  provision- is  a  contract  that  cannot  be  impaired  by 
subsequent  legislation,  because  such  provision  is  merely  a  police  regu- 
lation; and  because,  even  if  it  were  a  contract,  it  would  be  one  with 
the  state  which  cannot  grant  away  its  right  to  make  or  change  such 
regulations.    Milwaukee  v.  Railroad  Commission  (Wis.)  592. 

II.  Due  process  of  law, 

6.  Jitney  operators  cannot  complain  that  an  ordinance  authorizing 
the  suspension  or  revocation  of  a  license,  on  a  allowing  of  conviction 
for  a  violation  of  the  ordinance,  contravenes  a  constitutioi^al  guaranty 
of  due  process  of  law,  where  they  are  operating  under  a  prior  ordinance 
containing  the  same  provision.  Auto  Transit  Ck).  v.  Ft.  Worth  (Tex.) 
565. 

7.  A  jitney  ordinance  requiring  a  license,  a  fee  of  $10,  operation 
over  a  fixed  route,  a  bond  to  pay  damages  arisin^g  from  wrongful  opera- 
tion, and  otherwise  regulating  jitneys,  does  not  violate  a  constitutional 
provision  that  property  shall  not  be  taken,  damaged,  or  destroyed  for 
public  use  without  adequate  compensation  being  made.  Auto  Transit 
Co.  V   Ft.  Worth  (Tex.)  565.  _ 

III,  CUxss  legislation, 

8.  Jitneys  may  be  separated  from  taxicabs,  other  rent  cars,  and 
street  railways  for  the  purpose  of  municipal  regulation.  Auto  Transit 
Co.  V.  Ft.  Worth   (Tex.)    565. 

9.  An  ordinance  requiring  a  jitney  operator  to  give  a  bond  to  pay 
damages  arising  from  wrongful  operation  does  not  discriminate  in  not 
requiring  a  bond  of  the  driver  of  a  taxicab,  rent  car,  or  private  car, 
since  jitney  operation  is  the  more  dangerous.  Auto  Transit  Co.  v.  Ft 
Worth    (Tex.)   565. 

10.  An  ordinance  requiring  a  license  fee  of  $10  for  jitneys,  while 
taxicabs  and  other  rent  cars  pay  only  $3,  and  a  street  railway  pays 
nothing,  and  that  requires  the  execution  of  a  bond  to  pay  damages 
arising  from  wrongful  operation,  while  none  is  required  of  taxicabs, 
other  rent  cars,  and  the  street  railway,  is  not  obnoxious  to  a  constitu- 
tional guaranty  of  equal  rights.  Auto  Transit  Co.  v.  Ft.  Worth  (Tex.) 
565. 

IV,  Delegation  of  powers, 

11.. The  power  deelgated  by  the  legislature  to  the  Oklahoma  Cor- 
poration Commission  to  prescribe  rates  is  not  in  conflict  with  the  Con- 
stitution, article  4,  §   1,  and  was  delegated  pursuant  to  Constitution, 
article  9,  §  18.    Oklahoma  Gin  Co.  v.  State  (Okla.)  22. 
P.U.R.1916C. 
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CONSTITUTIONAL  LAW— continued. 

12.  There  is  no  unlawful  delectation  of  legislative  power  to  an  ad- 
ministrative body  by  a  statute  (Wis.  Stat.  1913,  §  1797-12e)  authoriz- 
ing a  Railroad  Commission  to  require  a  city  to  bear  a  part  of  th^  cost 
of  separation  of  crossing  grades  of  railroad  tracks  and  city  streets,  upon 
ordering  such  change  in  the  interest  of  public  safe^.  Milwaukee  v. 
Railroad  Ck>mmi8sion  (Wis.)  592. 

F.  Police  powers. 

13.  A  statute  (Wis.  Stat.  1913,  S  1797— 12e)  authorizing  the  Rail- 
road Commission  to  require  a  city  to  bear  a  part  of  the  cost  of  separa- 
tion of  crossing  grades  of  railroad  tracks  and  city  streets,  upon  order- 
ing such  change  in  the  interest  of  public  safety,  is  a  proper  exercise  of 
the  police  power.    Milwaukee  v.  Railroad  Commission  (Wis.)  692. 

VI.  Anti-monopoly  provision. 

14.  An  ordinance  rebtrictlng  the  operation  of  jitneys,  that  does  not 
disclose  on  its  face  the  creation  of  a  monopoly  in  fayor  of  street  cars, 
taxicabs,  or  ot^er  rent  cars,  does  not  violate  a  constitutional  anti- 
monopoly  provision.     Auto  Transit  Co.  v.  Ft.  Worth   (Tex.)   565. 

CON8TRUCTIOir  AHB  EQUIPBCENT. 

Apportionment  of  cost  of  changing  from  direct  to  alternating  cur- 
rent service  where  consumer's  equipment  is  made  useless,  see 
Apportionment,  1. 

Power  of  Commission  as  to  location  of  railroad,  see  CaMiusaioKs,  5. 

Mandamus  to  compel  enforcement  of  order  requiring  construction 
of  depot  in  manner  violating  municipal  ordinance,  see  MaKDA^ 
MUS,  7. 

Right  of  shipper  calling  for  car  of  specified -size  to  have  shipment 
billed  at  minimum  weight  applicable  to  oquipment  ordered, 
see  Rati:s,  42. 

Subsidiary's  ppym^nt  to  parent  company  for  lease  of  instruments  as 
operating  expense,  see  Return,  18. 

Allowance  for  equipment  in  excess  of  present  needs  in  rate  valu- 
ation, see  Valuation,  62,  63,  64,  66. 

OONSITMSRfl  ANB  PATROHfl. 

Apportionment  of  cost  of  changing*  from  direct  to  alternating  cur- 
rent service  where  consumer's  equipment  is  made  useless,  see 
Apportionment,  1. 

Power  of  Commission  to  pass  upon  question  whether  eonsunier  had 
misappropriated  service,  see  Commissions,   1. 

Lower  rates  to  large  consumers  as  discrimination,  see  Discrimina- 
tion, 1. 

Requiring  farmers   to  sign   contract  providing  that  electric  bills 
shall  be  a  lien  on  land  as  discrimination,  see  Discrimination, 
16. 
P.U.R.1916C. 
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CONSUMERS  AND  VATRO^S— continued. 

Requiring  consumer  to  guarantee  safety  of  money  deposited  in  pre- 
payment meters,  see  Payment,  2,  3. 

Reasonableness  of  contract  providing  that  service  bill  may  be  a  lien 
on  consumer's  land,  see  Payment,  4. 

Rates  selected  by  consumer  not  to  be  changed  without  notice  from 
consiimer,  see  Rates,  1. 

Ck>n8ideration  of  ability  of  consumers  to  pay  in  fixing  ratei,  sec 
Rates,  11. 

Right  of  interurban  railway  to  increase  rates  notwithstandiug  ob- 
ligations  to  patrons  along  line  to  retain  rates,  see  Return,  3. 

Reasonableness  of  rule  requiring  written  applications  and  contracts 
for  service,  see  Seevice,  3-6. 

When  to  pay  for  initial  service  connections,  and  disconnections  and 
reconnections,  see  Service,  9. 

Not  to  pay  for  service  pipes  from  mains  to  premises,  see  Service, 
11. 

Reconnection  fee  where  electric  service  has  been  cut  off  for  misap- 
propriation of  electricit}',  see  Service,  12. 

Right  to  require  consumer  to  grant  free  right  of  way  beyond  his  in- 
stallation as  condition  precedent  to  electric  service,  see  Sebvick» 
15. 

Right  to  require  electric  consumers  to  waive  future  damages  for  de- 
fective wiring,  see  Service,  16. 

CONTBACTORS*    PROFITS. 

Amount  allowed  for,  in  valuation  proceedings,  see  Valuation,  63. 

GONTBAOTS. 

Impairment  of  contract,  see  Constitutional  Law,  1-^. 

Lower  rates  for  natural  gas  to  patrons  signing  three-year  excln- 

sive  contract  as  discrimination,  see  Discrimination,  2. 
Reasonableness  of  contract  providing  that  service  bill  shall  be  m 

lien  on  consumer's  land,  see  Payment,  4. 
Increase  in  rates  over  maximum  fixed  by  ordinance  contract,  se3 

Rates,  17. 
Rates  restriction   in  franchise  of  absorbed  ccmipany  as  affecting 

rates  of  consofidated  company,  see  Rates,  18. 
Right  of  interurban  railway  to  inerea«o  rates  tn  spite  of  obligatioos 

to  patrons  along  line  to  retain  rbtes,  see  Retubn,  3. 
Jurisdiction  of  Ck>inmis8ion  to  compel  continuance  of  service  under 

terms  of  an  expired  contract,  see  Sebvice,  2. 
Reasonableness  of  rule  requiring  consumers  to  sign   contract  as 

condition  precedent  to  service,  see  Service,  4-(i. 
Enforcement  of  landowner's  agreement  to  provide  access  to  station, 

see  Service,  25. 

1.  The  approval  of  a  municipal  street  lighting  contract  will  not  be 
revoked  merely  because  the  secretary  of  the  Commission  did  not  per- 
form a  promise  to  notify  a  company  having  a  prior  unexpired  contract, 
when  the  contract  in  question  was  presented  for  approval,  whci'e  it  ap- 
P.U.R.1910C. 
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pears  that  such  nonperformance  was  due  to  failure  to  give  the  secre- 
tary the  name  of  the  contractor,  that  the  Commission  rules  providing 
for  notice  by  newspaper  advertisement,  but  not  for  actual  notice,  were 
followed,  and  that  the  petitioner's  knowledge,  acquired  prior  to  the 
approval,  that  a  new  contract  had  been  made,  had  put  it  upon  inquiry 
to  discover  the  advertisement.  Re  Eastern  Pennsylvania  Light,  Heat 
&P.  Co.  (Pa.)  428. 

CONTRIBUTED  PROPERTY* 

Valuation  of,  see  Valuation. 

CONVENIENCE. 

See  Certificate  of  Convenikncb  and  Nboessitt. 

CORPORATIONS. 

See  Public  Utilities. 

COST  OF  PRODUCTION. 

See  Pboduction  Cost. 

COST  OF  REPRODUCTION. 

See  Peprodi'CTion  Cost. 

COST  OF  REPRODUCTION  NEW  I.ESS  DEPRECIATION. 

See  Repboi>u<  TioN  Cost  Less  Depreciation. 

COST  OF  SERVICE. 

Consideration  of,  in  fixing  rates,  see  Hates,  11,  13. 

As  basis  for  fixing  telephone  rates  for  various  classes  of  service, 

see  Rates,  48. 
Consideration  of  cost  of  furnishing  service  in  a  particular  locality  as 

related  to  revenues  received  from  that  service  in  determining 

reasonableness  of  rates,  see  Return,  9. 
Consideration  of  cost  of  rurarl  party  line  rather  than  each  telephone 

thereon  in  determining  average  cost  per  station  for  exchange, 

operation,  and  maintenance,  sec  Return,  14. 

COSTS  AND  EXPENSES. 

Apportionment  of,  see  Apportionment. 

Amortization  of  expenses,  see  Return,  10-12. 

Carrying  charge  by  supply  company  as  operating  expense,  see  Re- 
turn, 19. 

Expenses   incurred    in    ratemaking    proceedings   aa   operating   ex- 
pense, see  Return,  25. 

Security  issues  for,  see  Security  Issues,  13. 

Allowance  for  overhead  expenses,  in  valiuition  proceedings,  see  Val- 
uation, 33-54. 

Consideration  of  development  costs  in  fixing  going  value,  see  Val- 
uation, 91-105. 
P.U.R.1916C.  71 
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CompariBon  of  cost  of  generating  electricity  by  steam  and  by  water 
power,  see  Valuation,  113-116. 

COTTON. 

Rates  for  ginning  cotton,  see  Evidence,  2. 

Factors  to  be  considered  for  fixing  rates  for  ginning  cotton,  see 
Rates,  16. 

OOUKTS. 

Jurisdiction  of  Commission  over  receivers  appointed  by  courts  to 
operate  public  utilities,  see  CoMiiissiON,  7. 

Dismissal  of  mandamus  and  injunction  proceeding  where  contro- 
versy has  been  settled,  see  Pbocedube,  3. 

Power  of  Commission  to  regulate  rates  of  utility  operated  by  re- 
ceiver, see  Rates,  7. 

Jurisdiction. 

On  appeal,  see  Appeal  and  Review. 

To  review  Commission's  determination  of  necessity  of  taking  prop- 
erty for  rapid  transit  purposes,  see  Commissions,  4. 

Discretion  of  court  as  to  issuance  of  writ  of  certiorari,  see  Ceb- 
TIOKAU,  1. 

Discretion  of  court  in  granting  or  refusing  preliminary  injunction 
against  Commission  pending  hearing  of  the  case,  see  Injunc- 
tion, 1. 

Mandamus  to  control  action  of  Commission  or  to  enforce  Commis- 
sion orders,  see  Mandamus, 

Necessity  of  exhausting  remedy  through  Commission  to  compel  ef- 
ficient service  before  resorting  to  the  courts,  see  Mandamus,  3. 

Removal  of  causes  from  state  court  to  Federal  court,  see  Removal 
OF  Causes. 

1.  Although  a  court  is  of  exclusive  civil  jurisdiction,  it  may  in- 
quire into  the  validity  of  a  criminal  jitney  ordinance  and  restrain  an 
enforcement  which  will  destroy  property  rights.  Auto  Transit  Co.  y. 
Ft.  Worth  (Tex.)  565. 

2.  The  district  court  of  Montgomery  county,  in  an  action  there 
pending,  appointed  receivers  to  take  charge  of  and  operate  the  proper^ 
of  a  public  utility,  and  afterward,  on  the  application  of  the  receivers, 
made  the  Public  Utilities  Commission  party  defendant  in  that  action. 
A  petition  against  the  Commission  was  then  filed  in  the  action  by  the 
receivers,  and  summons  was  issued  out  of  the  court  and  served  on  the 
Commission  in  Shawnee  county.  In  this  petition  the  receivers  asked 
that  the  Commission  be  enjoined  from  enforcing  certain  orders  made 
by  it  at  Topeka,  in  Shawnee  county.  Held,  that  the  district  court  did 
not  thereby  obtain  jurisdiction  of  the  Commission,  and  could  not  make 
any  lawful  order,  or  render  any  valid  judgment  against  the  CoDunission. 
State  ex  rel.  Caster  v.  Flannelly  (Kan.)  810. 

P.U.R.1916C. 
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Power  of  ooart  of  esccliuiye  eivil  jurisdiction  to  inquire  into  valid- 
ity and  to  restrain  enforeement  of  crimim^  jitney  ordinance, 
Bee  Courts,  1. 

Injunction  to  prevent  enforcement  of  criminal  jitney  ordinance,  see 
Injunction,  2. 

CBOP8. 

Utility  to  bear  loss  incident  to  cn^  failure  and  general  business 
depression,  see  Ritfubn,  2. 

CROBBIIIGS. 

I.  Establishing  grade  crossings^  1,  2. 
II,  Jurisdiction,  powers,  and  duties  of  Commission,  3,  4, 

Requiring  city  to  bear  portion  of  cost  of  abolishing  grade  crossing 
when  railroad  charter  imposes  duty  not  to  obstruct  highways,  as 
impairing  obligation  of  contract,  see  Constitutional  Law,  5. 

Authorizing  Commission  to  apportion  cost  of  separation  of  crossing 
grade  of  railroad  track  between  city  and  railroad  as  unlawful 
delegation  of  legislatire  power,  see  Constitutional  Law,  12. 

Statute  authorizing  Commission  to  require  city  to  bear  portion  of  cost 
of  separating  crossing  grade  of  railroad  track  and  city  street,  as 
proper  exercise  of  police  power,  see  Constitutional  Law,  13. 

J.  Establishing  grade  crossings. 

1.  The  Massachusetts  Commission  will  not  permit  the  construc- 
tion of  an  electric  railway  at  grade  across  a  railroad,  under  §  21  of 
part  I.  of  chapter  463  of  the  Acts  of  1906,  unless  the  advantages  clearly 
and  largely  outweigh  the  disadvantages.  Re  Lowell  &  F.  Street  R.  Co. 
(Mass.)   137. 

2.  Street  railway  companies  whose  lines  terminated  on  either  side 
of  a  railroad  were  authorized  to  connect  their  tracks  along  a  highway 
crossing  the  railroad  at  grade,  where  the  connection  would  enable 
patrons  to  make  a  continuous  trip  within  a  town  for  a  single  fare,  the 
view  was  unobstructed,  stops  at  an  adjacent  station  reduced  the  speed 
of  all  trains,  and  traffic  conditions  did  not  warrant  a  change  of  grade. 
Re  Ix)well  &  F.  Street  R.  Co.  (Mass.)  137. 

II,  Juriaillctionf  p&Ufers,  and  duties  of  Commission, 

Location  of  whistling  posts, 

3.  A  Commission  cannot  authorize  a  railroad  to  vary  the  statutory 
location  of  whistling  posts  at  a  highway  grade  crossing,  under  a  statute 
(Pub.  Stat.  chap.  159,  §  6)  limiting  its  authority  to  the  entire  aboli- 
tion of  whistling  at  such  crossings,  although  such  variance  will  afford 
as  much  protection  as  whistling  at  the  statutory  distance.  Re  Boston  St 
M.  R.  Co.  (N.  H.)  426. 

4.  No  order  from  a  Commission  is  necessary  for  the  location  of 
P.U.R.19I6C. 
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whictling  poets  at  a  different  distance  from  private  railroad  crossings 
than  is  prescribed  by  a  statute  regulating  highway  crossings.  Re  Boston 
&  M.  R.  Co.   (N.  H.)   426. 

DAMAGES. 

Indemnity  bonds  to  pay  damages  arising  from  wrongful  operation 
of  jitneys,  see  Automobiles,  2,  4. 

Right  to  require  electric  consumer  to  waive  future  damages  for  de- 
fective wiring,  as  condition  precedoit  to  service,  see  Sbbvicb,  16. 

DEEDS. 

Consideration  expressed  in  railroad  right  of  way  deeds  as  prima 
facie  evidence  of  cost,  in  rate  valuation,  see  Valuation,  70. 

When  telephone  company  not  to  be  held  responsible  for,  see  Seit- 
ICE,  33. 

DEFUflTIOlf. 

Functional  depreciation,  see  Depridciation,  1. 
Physical  depreciation,  see  Depreciation,  !• 
Overhead  expenses,  see  Valuation,  33,  34, 

DEUBGATION  OF  POIXTERS. 

See  Constitutional  Law,  11,  12. 

DEPOSIT. 

As  security  for  payment,  see  Payment,  2-6. 

DEPOTS. 

See  Stations  and  Stops. 

DEPRECIATION. 

/.  In  general,  1, 
II.  Computation  of,  ;?— 9. 

a.  Method  of  eomputing,  j9-^. 
h.  Factors  to  he  considered,  5— P. 
///.  Funds  or  reserves,  10^12. 
IV.  Rate  of  depreciation,   13—23. 

a.  In  general,  13. 

b.  Allowances  held  reasonable,  14^^S* 

1.  Electricity,  14. 

2.  Oas,  IS. 

3.  Telephones,    16—21. 

4.  Water,  22,  23. 

I.  In  general. 

Inerease  telephone  rates  to  provide  for  replaeement  and  reeonstroction, 
although  past  surplus  has  been  used  for  construction  instead  of  de- 
preeiation,  see  RcruBif,  6. 

P.U.R.1916C. 
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Allowance  for  interest  during  eonstniction  to  be  depreeiated  in  fixing 

reproduction    cost   new    less   depreciation    in    rate   valuation,    see 

Vaj-uation,  44. 
No  depreciation  of  worlsing  capital,  see  Valuation,  82. 

1.  Depreciation  as  an  element  in  rate  makii^  is  physical,  due  to 
wear  and  tear,  and  functional,  due  to  inadequacy  and  obsolescence;  the 
depreciation  of  both  classes  being  also  divided  into  complete,  which 
represents  that  part  of  the  equipment  which  has  perished  as  useful 
property,  and  incomplete,  which  represents  the  impairment  in  value  of 
parts  that  remain  in  use.  Springfield  v.  Springfield  Gas  &  £.  Co.  (111.) 
281. 

11.  Computation  of, 

a.  Method  of  computing. 

2.  The  Illinois  Commission  prefers  the  straight-line  method  of  esti- 
mating the  annual  depreciation  of  utilities.  Springfield  v.  Springfield 
Gas&£.  Co.  (111.)  281. 

3.  The  accrued  depreciation  of  a  telephone  plant  may  be  fixed  by 
finding  the  annual  rate  of  depreciation  from  an  assumed  life  expectancy, 
and  multiplying  the  age  in  service  of  the  system  by  such  rate,  and  not 
by  the  present  physical  condition  as  determined  by  inspection.  Re  Chesftp 
peake  &  P.  Teleph.  Co.  (Md.)  925. 

4.  In  estimating  accmed  depreciation  in  a  rate  valuation,  the  Wis- 
consin Commission  will  not  resort  to  the  inspection  method  alone,  as 
the  use  ol  life  tables  is  oonsidered  preferable;  proper  recognition  being 
given  to  local  conditions,  such  as  standards  of  maintenance,  climatic 
conditions,  growth  of  the  community,  as  bearing  upon  probable  inade- 
quacy or  obsolescence.    Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)  1020. 

b.  Factors  to  be  considered. 

5.  The  fact  that  property  has  been  kept  up  to  a  high  level  of  effi- 
ciency should  be  considered  in  ascertaining  its  accrued  depreciation.  Re 
Chesapeake  &  P.  Teleph.  Co.   (Md.)   925. 

0.  An  estimate  of  accrued  depreciation,  although  not  representing 
an  actual  expenditure,  was  taken  into  consideration  in  connection  with 
an  allowance  lor  depreciation  reserve,  in  ascertaining  operating  ex- 
penses.   Re  Rates  >lissouri  Southern  R.  Co.  (Mo.)  607. 

7.  No  deduction  should  be  made  in  a  rate  valuation  for  accrued 
depreciation  of  a  telephone  plant  that  is  as  good  as  new  and  capable  of 
giving  100  per  cent  service,  although  three  and  one-half  years  have  been 
spent  of  a  depreciable  life  of  sixteen  years.  Coeur  D'Alene  v.  Interstate 
Utilities  Co.  ( Idaho. )  4.38. 

7a.  A  deduction  for  accrued  depreciation,  both  physical  and  func- 
tional, must  be  made  from  the  undepreciated  value  of  a  gas  plant  in 
fixing  the  value  for  rate  making,  even  though  the  utility  is  giving  100 
per  cent  service,  particularly  where  the  depreciation  has  been  met  and 
P.U.R.1916C. 
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paid  back  to  the  investors.     Springfield  ▼.  Springfield  Gas  k  E.  Co. 

(III.)  281. 

8.  In  estimating  the  cost  of  telephone  service,  no  allowance  was 
made  for  depreciation  on  furniture,  tools,  and  teams  where  they  were 
carried  on  the  books  of  the  company  as  a  direct  charge  to  various  clear- 
ing  accounts.    Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)  1020. 

9.  In  a  rate  valuation  of  a  gas  utility  made  up  of  various  consoli- 
dations and  mergers,  no  allowance  should  be  made  for  depreciation  that 
accrued  before  the  company  acquired  the  property,  where  the  property 
was  taken  over  at  its  then  present  value.  Mantua  Twp.  ▼.  New  Jersey 
Gas  Co.  (N.  J.)  163. 

III.  Funds  or  reserves. 

Amount  ordered  set  aside  for  depreciation  not  reduced  pending  cer- 
tiorari to  reduce  legality  of  order,  see  Pbocedubs,  1. 

Consideration  of  amount  of  the  return  upon  depreciation  fund  reinvested 
in  plant  in  fixing  annual  depreciation  allowance  on  sinking  fund 
basis,  see  Return,  33. 

Allowance  in  valuation  proceeding  for  property  purchased  from  depre- 
ciation reserve  fund,  see  Valuation,  67. 

10.  Utility  stockholdera  are  not  entitled  to  dividends  until  a  proper 
depreciation  reserve  is  set  up.  Re  Chesapeake  &  P.  Teleph.  Co.  (Md.) 
925. 

11.  A  telephone  company  is  entitled  to  rates  sufficient  to  create  and 
maintain  a  reserve  for  accruing  depreciation,  although  inadequate  pro- 
vision has  been  made  in  the  past.  Re  Chesapeake  k  P.  Teleph.  Co.  (Md.) 
925. 

12.  A  telephone  company  was  authorized  to  create  a  reserve  for 
depreciation  whose  normal  average  maximum  shall  be  20  per  cent  of 
the  value  of  physical  property.  Re  Chesapeake  &  P.  Teleph.  Co.  (Md.) 
926. 

IV.  Rate  of  depreciation. 

a.  In  general. 

13.  Sixteen  years  was  taken  as  the  life  expectancy  of  a  telephone 
system  in  fixing  the  depreciated  value  in  a  rate  valuatioD.  Re  Chesa- 
peake k  P.  Teleph.  Co.  (Md.)  925. 

h.  AUottanees  held  reasonable. 

1.  Electricity. 

14.  An  electric  depreciation  annuity  was  computed  on  a  6  per  cent 
sinking-fund  basis.  East  Bakersfield  Improv.  Asso.  v.  San  Joaquin 
liight  k  P.  Corp.  (Cal.)  880. 

P.U;R.1916C. 
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J9.  Oaa. 

16.  An  mllowanoe  of  1.89  per  cent,  equal  to  6.5  cents  m  1,000  feet  of 
gma,  was  held  suiBcient  for  annual  depreciation  in  fixing  gas  rates. 
Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

a.  Telephones. 

16.  In  determining  cost  of  telephone  service,  depreciation  was  com- 
puted on  a  2  per  cent  sinking-fund  basis  upon  the  cost  new  of  the  prop- 
erty, less  scrap  value.    Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)  1020. 

17.  An  allowance  for  annual  depreciation  of  4.27  of  the  cost  of  repro- 
duction of  a  telephone  exchange  on  a  2  per  cent  sinking-fund  basis, 
although  deemed  reasonable  by  the  Wisconsin  Conunis^ion  for  the  pur^ 
pose  of  cost  analysis,  was  declared  insuflleient  as  a  practical  operating 
expense,  the  company  being  held  entitled,  for  that  purpose,  to  not  less 
than  5  per  cent  of  the  cost  of  reproducing  the  physical  property.  Bogart 
V.  Wisconsin  Teleph.  Co.  (Wis.)   1020. 

18.  An  annual  depreciation  allowance  of  6.67  per  cent  under  the 
straight-line  method  was  made  in  ascertaining  the  net  revenue  of  a 
telephone  company.  Cosur  D'Alene  v.  Interstate  Utilities  Co.  (Idaho) 
438. 

19.  An  annual  allowance  of  6.25  per  cent  was  made  for  depreciation 
of  a  telephone  system,  to  be  continued  until  a  depreciation  reserve  of 
20  per  cent  of  the  physical  property  was  established.  Re  Chesapeake  k 
P.  Teleph.  Co.  (Md.)  925. 

20.  An  allowance  of  8.938  per  cent  was  made  for  depreciation  in  fix^ 
ing  rates  for  a  telephone  plant,  a  part  of  which  was  made  up  of  old 
open-wire  construction  which  would  depreciate  very  rapidly.  Re  Long 
Prairie  Teleph.  Co.  (Minn.)  141. 

21.  Rural  telephone  depreciation  should  be  charged  off  at  the  rate  of 
10  per  cent  of  original  cost  for  the  first  year,  and  at  the  same  rate  on 
the  remainder  at  the  end  of  each  succeeding  year,  provided  no  prior 
allowance  has  been  made.  Lambert  v.  Northern  I.  &  H.  Poiner  Oa 
(Mont.)   145. 

4,  Water. 

22.  An  annual  allowance  of  $2,500  for  depreciation  reserve  was  held 
to  be  sufficient  for  a  water  utility  valued  for  rate  making  at  $150,000. 
Re  Cripple  Creek  Water  Co.  (Colo.)  788. 

23.  In  fixing  the  operating  expenses  of  a  water  system,  an  allowance 
of  5  per  cent  was  made  for  depreciation,  upkeep,  and  repairs  of  a  poorly 
constructed  plant  having  steel  mains  with  a  shorter  life  than  cast  iron. 
Thorn  v.  Montgomery  Light  &  Water  Improv.  Co.  (W.  Va.)  406. 

DEPRECIATION   RESERVE. 

See  Depreciation,  10-12. 

IXEPRESSED  BUBUfESS  OOKBITIOHS. 

Utility  to  bear  loss  incident  to  crop  failure  and  general  business 
depression,  see  Rbturn,  2. 
P.U.R.1916C. 
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Consideration  of,  in  fixing  going  vanie,  see  Valuation,  91-105. 
Security  issues  for«  see  Secubitt  Issues,  13. 

DIRECT  CURRENT  SERVICE. 

Apportionment  of  cost  o/*  changing  from  direct  to  alternating  ear- 
rent  service,  see  Appobtionment,  1. 

Amortization  of  expense  of  change  from  direct  to  alternating  cur- 
rent service,  see  Return,  10. 

Method  of  determining  value  of  direct  current  motor  equipMeni 
rendered  useless  by  substituting  alternating  current  servie^ 
see  Valuation,  2. 

DISCARBED  PROPERTY. 

See  Pbopebtt  not  in  Use. 

DISCOHHECTXOir. 

Of  service,  consumers  to  pay  for,  when,  see  Sekvice,  9. 

DISCONTUITTANCE  OF  SERVICE. 

When  railroads  will  not  be  required  to  discontinue  nonpaying  line, 
to  decrease  general  operating  losses,  see  Return,  13. 

Of  both  gas  and  electric  service  where  consumer  has  misappropri- 
ated electricity,  see  Serviob,  13. 

mSOOUAT. 

Waiver  of  collection  of  discount  on  bill  not  paid  during  discount 
period,  as  discrimination,  see  Disorimination,  17. 

For  prompt  payment,  see  Payment,  6. 

Discounts  in  connection  with  the  sale  of  bonds  to  be  amortized, 
see  Return,  12. 

DISCRETIOlf. 

Of  court  in  issuing  writ  of  certiorari,  see  Certiorari,  1. 

Discretion  of  Court  in  granting  or  refusing  preliminary  injunction 
against  Commission  pending  hearing  of  the  case,  see  Injunc- 
tion, 1. 

Of  court  as  to  issuance  of  writ  of  mandamus,  see  Mandamus,  1. 

BISCRIMINATIOlf. 

J.  Rates,  1,  lO, 

a,  C<mcession8  to  special  classes  of  consumerSf  1,  2. 

1,  Large  consunters,   i. 

2,  Long  term  contract  consumers,  2, 

h.  Discrimination  hy  particular  utilities,  9^10. 

1.  Interurban  raiUvays,  d-*5. 

2.  Railroads,  O,  7. 

3.  Telephones,  S'-IO. 
P.U.R,1916C. 
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f/.  Service,  11^  IS. 

a.  By  electric  companiem,  11. 

h.  By  natural  goB  tfompanieSf  t2* 

o.  By  raUnmd  companies,  13"!  &. 
111.  Payment,  16,  17, 

a.  As  t0  security  for  payment,  10, 

h.  As  to  discount  for  prompt  payment,  17. 

I.  Bates, 

Power  of  Commission  to  eliminate  discriminatory  rates  where  contracts 
with  consumers  and  municipal  franchise  contracts  are.  involved, 
see  Constitutional  Law,  2. 

Cb«nges  in  rates  producing  inadequate  return  to  eliminate  discrimina* 
tion,  see  Rates,  4. 

Power  of  Commission  under  North  Dakota  statute  to  require  ware- 
houses to  charge  for  storage  of  grain  in  absence  of  showing  that 
it  results  in  abuses  of  anti-discrimination  act,  see  Rates,  8. 

a.  Concessions  to  special  classes  of  consun^ers, 

1.  Large  consumers, 

1.  A  distributing  company  cannot  be  said  to  furnish  electricity  to 
a  large  consumer  at  too  low  a  rate  as  compared  with  that  charged 
others,  it  appearing  that  the  company  purchases  its  current  at  a  very 
much  lower  rate  by  reason  of  the  amount  taken  by  the  large  customer, 
that  there  is  little  additional  labor  required  in  serving  such  customer, 
that  the  net  income  of  the  company  from  the  sale  of  current  to  such 
customer  is  more  than  one  half  of  its  total  net  income,  and  that  the 
loss  of  current  in  supplying  other  customers  is  very  large  and  the  cost 
of  the  service  much  greater.  Wellsburg  v.  Tri-State  R.  A  Electric  Co. 
(W.  Va.)  268. 

2,  Long  term  contract  consumers, 

2.  A  natural  gas  company  does  not  unreasonably  discriminate  in 
refusing  the  benefit  of  a  low  rate  except  to  patrons  signing  a  three-year 
exclusive  contract,  where  the  same  terms  apply  to  all  users,  and  where 
the  utility  has  made  its  investment  without  a  franchise  and  without  a 
monopoly.    Southern  Oil  Co.  v.  Yale  Natural  Qas  Co.  (Oklm.)  9%. 

b.  Discrimination  by  particular  utilities, 

1.  Interurban  railways, 

3.  Differences  in  interurbfui  railway  rates  due  to  inequalities  in 
a  6-cent  zone  fare  system  rather  than  to  differences  in  the  cost  of  the 
service  or  in  the  distances  hauled  are  unjustly  discriminatory.  Linde- 
mann  v.  Chicago  k  M.  Electric  R.  Co.   (Wis.)   265. 

4.  A  10-cent  interurban  railway  fare  to  the  first  stop  beyond  the 

p.u.R.imec. 
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limits  of  a  city  was  held  unjustly  discriminatory,  although  based  upon 
a  5-cent  zone  system  producing  fair  average  charges,  it  appearing  that 
the  stop  was  only  .76  of  a  mile  beyond  the  first  aone  limit,  and  that  the 
rate  was  the  same  to  points  at  considerable  distances  beyond  in  the 
same  zone;  and  a  rate  of  6  cents  was  ordered  substituted,  on  the  basia 
of  coupon  or  strip  tickets  of  one  hundred  1-cent  coupons  for  $1  to  be 
sold  at  the  company^s  ticket  offices  or  by  mail,  the  cash  train  fare  to 
remain  10  cents.  Lindemann  v.  Chicago  &  M.  Electric  R.  Co.  (Wis.) 
265. 

5.  In  order  to  eliminate  discriminatory  features  of  a  5-cent  in- 
terurban  railway  zone  rate,  a  modified  schedule  was  ordered  based 
upon  a  5  cent  fare  to  the  limits  of  a  city  plus  a  mileage  charge  to  the 
nearest  cent  for  the  distances  to  the  various  stations  beyond,  the  rates 
between  the  outside  stations  to  be  approximately  the  difference  between 
the  rates  to  such  points  from  the  city,  the  company  being  privileged 
to  charge  a  maximum  fare  of  5  cents,  such  rates  to  apply  only  where 
tickets  were  purchased  in  the  company's  offices.  Lindemann  v.  Chicago 
&  M.  Electric  R.  Co.    (Wis.)    265. 

2.  Railroads, 

6.  Weight,  liability,  and  class  of  equipment  used,  must  be  consid- 
ered in  fixing  railroad  commodity  rates,  in  order  that  the  expense  be 
properly  distributed  between  the  commodities.  Re  Rates  Missouri 
Southern  R.  Co.  (Mo.)   607. 

7.  A  lumber  commodity  rate  starting  at  5  cents  for  each  haul  up 
to  and  including  25  miles,  advancing  at  the  rate  of  1  cent  for  each  ad- 
ditional 25  miles  or  fraction,  iinjustly  proportions  the  burden  of  ex- 
pense between  the  various  distances,  since  5  miles  is  the  proper  factor 
on  which  to  base  rates  for  short  distances,  and  the  rate  of  increase  for 
additional  distance  should  decrease  as  the  haul  increases.  Re  Rates 
Missouri  Southern  R.  Co.  (Mo.)  607. 

3'  Telephones. 

8.  It  is  prop^  that  bueineas  telephones  should  bear  a  portion  of 
the  burden  of  a  rate  increase,  even  though  the  residence  rate  seems  below 
the  actual  cost  of  the  service,  where  the  community  involved  is  one  in 
which  an  extended  residence  service  is  important  to  business  subscribers. 
Board  of  Trade  v.  Mountain  Home  Teleph.  Co.  (N.  Y.)  688. 

9.  The  limits  of  town  telephone  service  may  be  changed  from  "3 
miles  from  central  office"  to  "i  mile  from  city  limits/'  to  eliminate  dis- 
crimination in  patrons  receiving  service  at  the  same  rate  without  regard 
to  distance  from  the  exchange,  although  a  city  boundary  is  ordinarily 
the  limit  of  an  exchange  zone,  it  appearing  that  a  number  of  patrons 
reside  just  outside  the  town  limits.  Re  Hamilton  County  Fanners 
Teleph.  Asso.  (Neb.)  161. 

10.  A  telephone  company  will  be  permitted  to  discontinue  free  trans- 
mission over  its  toll  line  of  messages  originating  on  the  exchange  of  a 
second  company  and  destined  to  subscribers  of  a  third  company,  where 
P.U.R.1916C. 
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such  serv-ioe  causes  discrimination  and  is  impracticable  from  a  satisfac- 
tory operating  standpoint,  and  where  any  agreements  which  may  have 
been  made  in  the  past  as  to  such  service  would  not  now  be  bindings  ai 
the  ownership  of  the  various  lines  has  changed  many  times  and  the  con- 
ditions are  di^FureBi.    Be  Lincoln  Xeleph.  &  Telog.  Oo.  (Neb.)  159. 

//.  Service. 

a.  By  electric  companies* 

11.  An  electric  utility  cannot  require  agricultural  power,  oil*weU 
power,  and  isolated  lighting  consumers  to  supply  transformers,  which 
are  furnished  free  to  mining  power,  industrial  power,  .tommerolit)  1^^ 
|ng,  and  most  residence  lighting  consumers.  East  Bakersfield  Improv. 
Asso.  V.  San  Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

5.  By  natural  gas  o&mpanieB* 

12.  A  producing  company,  having  sufficient  natural  gas  and  pressure 
to  continue  to  supply  a  company  distributing  it  for  domestic  use,  can- 
hot  unduly  divert  gas  to  industries,  paying  a  higher  rate,  where  the 
distributor  may  be  ordered  to  pay  an  adequate  price.  Citizens  Gks  C6. 
V.  Henry  Oil  Co.  (Okla.)  225. 

e.  By  railroad  companies, 

13.  WUeh-e  the  tariffs  of  the  carriers  filed  with  the  Public  Utilities 
Commission  specify  the  points  at  which  live  stock  may  be  stopped  in 
transit  to  test  the  market,  any  special  contract  enlarging  that  priti- 
lege,  which  is  not  specified  in  such  tariffs,  is  void.  Mollohan  v.  Atchi- 
son, T.  &  S.  F.  R.  Ca  (Kan.)  637. 

14.  Before  a  special  privilege  to  stop  cattle  in  transit  to  test  a  mar- 
ket en  route  can  be  granted  by  a  railroad  company,  it  is  necessary  that 
the  tariffs  and  schedules  pertaining  thereto  must  be  filed  with  the  Pub- 
lic Utilities  Commission,  and  be  open  to  all  shippers  on  equal  terms. 
Mollohan  v.  Atchison,  T.  &  S.  F.  R.  Co.  (Kan.)  537. 

15.  Where  cattle  were  billed  and  shipped  from  Belvidere  to  Peabody 
at  the  regular  rates,  which  had  been  published  and  filed  with  the  Pub- 
lic Utilities  Commission,  a  special  contmct  granting  to  the  dipper  the 
privilege  of  stopping  the  cattle  at  Wichita  to  test  the  market,  and  to 
terminate  tlie  journ^  at  that  point  if  the  market  was  satisfactory, 
and  to  continue  the  transportation  to  original  destination  if  the  market 
was  unsatisfactory,  was  preferential  and  discriminatory,  and  violated 
the  railroad  and  utilities  act.  Mollohan  v.  Atchison,  T.  &  S.  F.  R.  Co. 
(Kan.)  537. 

III.  Paym^ent, 

a.  As  to  security  for  payment, 

16.  Farmers  are  discriminated  against  by  contracts  providing  that 
P.U.R.1916C. 
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th^ir  eleotrio  bills  shall  be  a  lien  on  their  land,  when  no  similar  pro- 
▼ision  exists  as  to  other  consumers.  East  BakersHeld  Improv.  Asso.  v 
San  Joaquin  Lig^t  k  P.  Corp.  (Cal.)  S30. 

5.  As  to  discount  for  profnpt  payfnent, 

17.  A  utility  will  be  authorized  to  waive  collection  of  the  amount  of 
the  discount  on  a  disputed  bill  not  paid  during  the  discount  period,  it 
appearing  that  the  patron  is  entitled  to  the  discount,  and  that  the 
waiver  is  not  discriminatory.  Re  Southern  Idaho  Water  Power  Co. 
(Idaho)  40. 

MflSOIiUTIOlf. 

Jurisdiction   of  Commission  to  order   dissolution   of  consolidated 
corporations,  see  Consolidation,  Mkrgis  and  Sale,  5. 

DISTRICT  OF   COUTMBIA. 

Construction  of  anti-merger  law,  see  Consolidation,  Mebgeb  and 

Sale,  1. 
Rules  of  procedure  governing  filing  of  rates  and  tariffs,  see  Rates, 

2. 

DIVIDENDS. 

Utility  stockholders  not  entitled  to,   until   a  proper   depreciation 

reserve  is  set  up,  see  Depreciation,  10. 
Issuance  of  stock  as  a  dividend,  see  Secusitt  Issues,  11,  12. 

DOMESTIC  USE. 

Preference  by  natural  gas  company  of  domestie  over  industrial  use 
as  discrimination,  see  Discrimination,  12. 

DONATIONS. 

Allowance  for  value  of,  in  rate  valuation,  see  Valuation,  60. 

DUE  PROCESS  OF  I.AW. 

See  Constitutional  Law,  6,  7. 

DUPUCATION  OF  FACU^ITIES. 

Allowance  for  duplicated  aerial  and  underground  leads  of  tdephone 
system  in  rate  valuation,  see  Valuation,  66. 

DUTIES. 

Of  Conmiission,  see  Commissions,  1-7. 

BABIiT  LOSSES. 

Consideration  of,  in  fixing  going  value,  see  Valuation,  91,  105. 

EARNINGS. 

Allowance  for  property  paid  for  out  of  surplus  earnings  in  valuatioB 
proceedings,  see  Valuation,  67,  68. 
P.U.R.1916C. 
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EARNING  VAJATB. 

Consideration  of|  in  fixing  value  ol  property  for  rate  making,  see 

Valuation,  3|  4. 
Earning  value  as  measure  of  value  in  valuaticNi  proceedings,  see 

Valuation,  18,  19. 

easements. 

Allowance  for  telephone  rights  of  way  and  easementa  in  streets  in 
rate,  valuation,  see  Valuation,  lOT-Hl* 

EFFICIENCT. 

Consideration  of  maintenance  of  high  level  of  efficiency  in  ascer- 
taining accrued  depreciation,  see  Depreciation,  5. 

Allowance  for  accrued  depreciation  of  plant  giving  a  1^  per  cent 
service,  see  Depreciation,  7,  7a. 

Consideration  of  efficiency  of  management  in  passing  upon  reason- 
ableness of  return  for  telephone  Systems,  see  Return,  45. 

Consideration  of  skill  and  judgment  in  construction,  in  fixing 
overhead  expenses,  see  Valuation,  35. 

ELECTRIC  CABS. 

One-man  service  on,  see  Service,  28. 

ELECTRICITY. 

Apportionment  of  cost  of  changing  from  direct  to  alternating  cur* 
rent  service,  see  Apportionment,  1. 

Apportionment  of  rent  of  general  ofiices  uaed  by  gas  and  electric 
departments,  see  Apportionment,  2. 

Allowance  for  depreciation   computed  on  sinking  fund  basis,  see 

Depreciation,  14. 
■Lower  rates  to  large  consumers,  see  Discrimination,  1. 

Supplying  transformers  to  some  consumers  and  not  to  others  as 
discrimination,  see  Discrimination,  11. 

Requiring  farmers  to  sign  contract   providing  that  billa  shall  be 
.    alien  on  land  as  discrimination,  see  Discrimination,  16. 

Utility  exercising  franchise  throughout  a  town  not  obliged  to  se- 
cure approval  to  operate  in  village  carved  out  of  such  town, 
see  Franchises,  3. 

Reservation  of  right  to  revoke  franchise  unless  line  is  built  within 
a  year,  see  Franohibes,  4. 

Fact  that  proposed  utility  will  generate  electricity  by  water  as 
ground  for  permitting  operation  in  territory  adequately  served 
by  steam  generated  current,  see  Monopoly  and  Compbtition,  8. 

Right  of  electric  utility  to  operate  in  occupied  territory,  see  Mon- 
opoly AND  Competition,  2,  3,  5,  8-10. 

Removal  of  high  voltage  electric  system  erected  In  close  proximity 
to  telegraph,  see  PoLE6»  1. 

Rates  for  electric  service,  see  Rates  generally,  and  particularly  1, 
16,  19-25. 

Amount  of  return  held  reasonable,  see  Return,  34,  35. 
P.U.R.1916C. 
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ReasonablenesB  of  rule  requiring  ccmsumers  to  make  written  con- 
tract and  application  for  service,  see  Sebvice,  3-6. 

Installation  and  adequacy  of  meters^,  see  Sebvicb,  7,  8. 

Reconnection  fee  where  electric  and  gas  service  have  both  been  cut 
off  for  misappropriation  of  electricity,  see  Service,  12. 

Effect  of  misappropriation  of,  by  consumer,  see  Service,  13. 

Service  by  electric  company,  see  Service,  14-18. 

"Municipal  authorities"  within  meaning  of  New  York  statute  re- 
quiring consent  of,  to  erect  electric  poles  and  wires  in  public 
streets,  see  Towns,  1. 

Allowance  for  materials  and  supplies  in  rate  valuation,  see  Valua- 
tion, 79. 

Allowance  for  working  capital  for  electric  utility,  see  Valuation, 
87. 

1.  An  electric  utility  that  buys  its  current  for  distributi<H!i  may  be 
authorized  to  acquire  a  right  of  way  for  the  construction  of  a  trans- 
mission line  wholly  within  the  territory  it  is  serving,  for  the  purpose 
of  obtaining  an  additional  supply,  under  the  provisions  of  f  128,  chap- 
ter 742,  Mass.  Laws  1914.  Re  Milford  Electric  Light  &  P.  Co.  (Mass.) 
1097. 

2.  The  Pennsylvania  Commission  is  not  precluded  from  authorizing 
a  water-power  company  which  is  generating  a  portion  of  its  power  from 
steam  and  purchasing  current  from  others,  contrary  to  its  charter 
limitations,  to  construct  an  electric  transmission  line  over  a  railway, 
merely  because  the  crossing  may  be  used  in  further  violation  of  its 
charter,  where  it  is  not  shown  that  the  crossing  is  sought  for  other 
than  legitimate  water-power  business  or  that  it  will  be  used  unlaw- 
fully.    Re  Pittsburgh,  H.  B.  &  N.  C.  R.  Co.  (Pa.)  558. 

EI.ECTBIC  RAILROADS. 

See  Interubban  Railways;  Street  Railways. 

£BliN£NT  DOMAIN. 

Review  by  courts  of  motives  by  Commission  for  acts  under  New 
York  Rapid  Transit  law,  see  Appeal  and  Review,  5. 

Ordinance  regulating  operation  of  jitneys  as  taking  property  for 
public  use  without  compensation,  see  Constitutional  Law,  7. 

1.  Under  the  New  York  rapid  transit  act,  a  property  owner  has 
the  right  to  appear  and  be  heard  in  proceedings  to  acquire  his  prop- 
erty for  rapid  transit  purposes,  although  such  right  is  not  expressly 
given  by  the  statute.  Re  Public  Service  Commission,  First  Dist.  (N. 
Y.)  547. 

BMOUMBRAMOE. 

Applicability  of  California  statute,  prohibiting  sale  or  encumbrance 
of  utility  property,  to  transfer  in  favor  of  a  political  subdivi- 
sion of  the  state,  tee  C<mMUi>AiTioir,  Mkboeb  and  Sale,  6. 
P.U.R.1916C. 
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ENOnrEERINO  EXPEHSE8. 

Security  iagues  for,  see  Segubitt  Issues,  13. 

Deduction  for  depreciation  to  be  mftde  frcMo  reproduction  cost  of 
engineering  in  a  railroad  rate  valuation,  see  Valuation,  40. 

Amount  allowed  for  engineering  in  valuation  proceedings,  see  Val- 
uation, 46,  48. 

EQUAL  RIGHTS. 

Higher  license  fees  for  jitneys  than  for  taxicaba  and  other  rent 
cars  as  violation  of  constitutional  guaranty  of  equal  rights, 
see  Constitutional  Law,  10. 

EQUrPMENT. 

See  CoNSTEUcnoN  and  Equipment. 

BamPlCENT  TRUST  OERTIFIOATES. 

Issuance  of,  see  Security  Issues,  9. 

WVXDENCEL 

Presumption   of    reasonableness    of   Commission   order    regulating 

train  service,  see  Appeal  and  Review,  5. 
Weight  to  be  given  to  estimates  made  by  experts,  see  VALUATION,  7. 
Tax  valuation  as  evidence  of  value  for  ratemaking,  see  Valuation, 

26. 
Consideration  expressed  in  railroad  right  of  way  deeds  as  prima 

facie  evidence  of  cost,  in  rate  valuation,  see  Valuation,  70. 

Burden  of  proof, 

1.  The  burden  is  upon  a  consumer  to  show  the  unreasonableness  of 
a  water  rate  in  effect  before  the  creation  of  the  Commission.  New 
Castle  Box  Co.  v.  New  Castle  Water  Co.  (Pa.)  106. 

2.  Evidence  examined,  and  held,  that  the  prima  facie  presumption 
attending  the  order  of  the  Commission  fixing  the  minimum  charge  for 
ginning  cotton  at  C.  at  50  cents  per  hundred  for  lint  cotton,  with 
maximiun  charge  of  $2.50  a  bale,  and  fixing  the  charge  of  bagging  and 
ties  at  approximately  $1  per  bale,  has  not  been  overcome.  Oklahoma 
Gin  Co.  V.  State  (Okla.)  22. 

3.  A  complainant  does  not  sustain  the  burden  of  proving  that  exist- 
ing charges  are  unreasonable  as  still  required  in  New  York  in  a  tele- 
phone-rate inquiry  by  testimony  of  a  witness  of  limited  experience  as  to 
low  unit  costs  and  by  evidence  of  low  tax  reports  made  by  the  utility, 
where  the  company  offers  evidence  of  careful  appraisal  of  its  property, 
checked  by  Commission  engineers,  and  shows  that  its  revenues  fall  far 
short  of  yielding  a  fair  return  on  the  lowest  value  of  its  property  per- 
mitted by  the  evidence.  Board  of  Trade  ▼.  Mountain  Home  Tel^ih.  Co. 
(N,Y.)  688. 

EXCESS  FARES. 

For  passenger  paying'  fare  ob  train ;  refund,  aee  Rates,  35. 
P.U.R.1916C. 


Digitized  by 


Google 


1130  INDEX. 

EXCESS  OF  PRESENT  NEEDS. 

Allowance  for  investment  in  excess  of  preswit  needs,  in  valuation 
proceedings,  see  Valuation,  60-66. 

EXPENSES. 

See  Costs  and  Expbnsbs. 

EXPERT  'WITNESS. 

See  Witnesses. 

EXPRESS. 

Desirability  of  having  intrastate  express  rates  conform  to  scl^edule 
of  Interstate  Commerce  Commission,  see  Rates,  26. 

EXTENSIONS. 

Power  of  Commission -to  refuse  approval  of  issuance  of  securities 
to  be  used  for  extensions  which  will  duplicate  facilities  of 
another  company,  see  Secubity  Issues,  7. 

Right  to  capitalize  cost  of  extensions  paid  for  out  of  earnings,  Hei* 
Valuatiok,  €8. 

FARMERS. 

Requiring  farmers  to  sign  contract  providing  that  electric  bills 
shall  be  a  lien  on  land  as  discrimination,  see  Discrimination, 
16. 

Right  of  farmers  having  electric  service  for  irrigation  purpoees  t« 
use  surplus  energy  for  other  uses,  see  Service,  14. 

FEDERAIi   COURTS* 

See  CouBTS. 

FEDERAL  STATUTES. 

See  Statutes. 

FEES. 

See  Commissions  and  Fees. 

FINAL  JUDGMENT. 

For  purposes  of  an  appeal,  see  Appeal  and  Review,  2,  3. 

FINAL   ORDER. 

Necessity  of,  to  warrant  issuance  of  mandamus  to  enforce  Com- 
mission  order,  see  Mandamus,  2. 

FINANCING. 

Subsidiary  payment  to  parent  company  for  cost  of,  as  operating 

expense,  see  Return,  18. 
Allowance  for  cost  of  financing  subsidiary  company  wher«  paratt 
company  assumet  such  expense,  tee  YAdUJAnoif,  41. 
P.UJ1.1916C. 
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FINES  AMD  FEMAIiTUn. 

1.  A  natural  gas  company  was  fined  $100  for  refusal  to  obey  an 
order  to  furnish  an  adequate  supply  to  users,  although  the  negligence 
of  the  management  justified  a  fine  of  $1,000,  it  appearing  that  Uie  com- 
pany had  made  arrangements  to  render  adequate  service  and  was  not 
financially  able  to  pay  the  large  fine.  Shufeldt  v.  Citizens  Gas  Co. 
(Okla.)  232. 

FOUB-PARTT  SERVICE. 

Of  telephone  company,  see  Service,  34. 

FRAHCHI8ES. 

1.  In  general,  1^3, 
II,  BevocQtiottf  4. 

I,  In  general. 

Jurisdiction  of  Commission  to  pass  upon  validity  of  municipal  fran- 
chise, see  COMMISRIONS,  2. 

Municipal  francliise  or  contract  fixing  rates  as  affecting  power  of  Com- 
mission to  establish  rates,  see  Constitutional  Law,  1-3. 

For  operation  in  occupied  territory,  see  Monopoly  and  Competition, 
2-10. 

Effect  of  franchise  restriction  in  fixing  rates,  see  Rates,  17,  18. 

Turnpike  company  to  fulfil  charter  obligation,  see  Sebvice,  35. 

"Municipal  authorities"  within  moaning  of  New  York  statute  requiring 
consent  of,  to  erect  electric  poles  and  wires  in  public  streets,  see 
Towns,  1. 

Allowance  for  value  of,  in  valuation  proceedings,  see  Valuation,  105a, 
106. 

1.  Permission  to  exercise  a  street  lighting  franchise  cannot  be  de- 
nied on  a  taxpayer's  objection  that  the  grant  was  improvident.  He 
Colliers  Light,  Heat  &  P.  Co.  (N.  Y.)  212. 

2.  The  fact  that  an  electric  utility  has  not  been  given  an  opportu- 
nity to  bid  for  street  lighting  is  not  a  ground  for  refusing  the  bidder 
permission  to  exercise  a  franchise  to  furnish  such  light.  Re  Colliers 
Light,  Heat  &  P.  Co.  (N.  Y.)  212. 

3.  An  electric  company  which  has  secured  the  approval  of  the  Com- 
mission to  the  exercise  of  a  franchise  throuj(hout  a  town  needs  no  fur- 
ther approval  to  operate  in  a  village  subsequently  carved  out  of  such 
town.  Port  Jefferson  Electric  Light  Co.  v.  North  Shore  Electric  Light 
&  P.  Co.  (N.  Y.)  702. 

II.  Revocation, 

4.  The  right  to  revoke  an  electric  transmission  line  franchise  unless 
the  line  is  built  within  a  year  was  reserved  on  granting  a  franchise  over 
objections  that  the  application  was  not  bona  fide  and  made  on  sufficient 
demand.    Schmidt  Bros.  &>  Co.  v.  Clayton  County  (Iowa)  49. 
P.U.R.1916C.  72 
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FREE  AKD  BJEa>U€ED  BATES. 

As  constituting  discrimination,  see  Discbtmination,  1,  2,  10. 

Power  of  Commission  under  North  Dakota  Statute  to  require  ware- 
houses to  charge  for  storage  of  grain  in  absence  of  showing 
that  it  results  in  abuses  of  anti-discrimination  act,  see  Rates, 
8. 

Half  fare  rates  for  children  on  interurban  railways,  see  Rates,  29. 

For  transportation  of  children  on  railroads,  see  Rates,  34. 

Amount  of  baggage  carried  free  on  railroads,  see  Rates,  36. 

FREIGHT. 

Railroad  freight  rates,  see  Rates,  37-42. 

Amount  of  return  held  reasonable  for  railroad  freight  service,  see 

Retubn,  40. 
Discontinuance  of  freight  service  by  passenger  street  railway,  see 

Service,  29,  30. 

FUNOTIONAIi  DEPRECIATION. 

See  Depreciation. 

FIJN]>S. 

Depreciation  funds  or  reserve,  see  Depbeciation,  10-12. 

FXTRNITITRE. 

Allowance  for  depreciation  of,  see  Depbeciation,  8. 

GAS. 

See  also  Natural  Gas. 

Apportionment  of  rent  of  general  offices  used  by  gas  and  electric  de- 
partments, see  Apportionment,  2. 

Certificate  of  convenience  for  construction  of  gas  plant,  see  Cbbiifi- 
cate  of  Convenience  and  Necessity,  2,  3. 

Allowance  for  depreciation  of  gas  plant,  see  Depreciation,  9,  15. 

Discounts  for  prompt  payment  of  bills,  see  Payment,  6. 

Minimum  charge  for  gas,  see  Rates,  27. 

Factors  to  be  considered  in  fixing  ratemalcing  allowance  for  cost  of 
producing,  see  Return,  20,  21. 

Amount  of  return  held  reasonable,  see  Return,  36,  37. 

Service  by  gas  company  generally,  see  Service,  19,  20. 

Location  of  prepayment  meters,  see  Service,  10. 

Right  of  utility  to  cut  off  gas  service,  for  misappropriation  by  con- 
sumer of  electricity,  see  Service,  13. 

Allowance  for  overhead  expenses  of  gas  utility,  see  Valuation,  36- 
39,  47,  50,  52. 

Allowance  for  pavement  over  mains  in  valuation  proceedings,  see 
Valuation,  55. 

Allowance  for  materials  and  supplies  in  rate  valuation,  see  Val- 
uation, 76-78. 

Allowance  for  working  capital  of  gas  plant,  see  Valuation,  80,  83, 
86. 

Allowance  for  going  value  of  gas  utility,  see  Valuation,  99-101. 
P.U.R1916C. 
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OENEBAI.  MAHAOEMEHT. 

See  Management. 

OBNBRAIi  OFFICE* 

Apportionment  of  rent  of  general  offices  used  by  gas  and  electric 
departments,  see  Appobtionment,  2. 

amSBATIllO  EQUIPMENT. 

Allowance  for  value  of,  in  excess  of  present  needs  in  rate  valuation, 
see  Valuation,  62. 

OIFTS. 

Allowance  for  value  of  donated   property  in  rate  valuation,  see 
Valuation,  6i). 

6IH8. 

Factors  to  be  considered  in  fixing  rates  for  ginning  cotton,  see 
Kates,   15. 

OOIH6  VALUE. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  91-105. 

GOOD  wnx. 

Allowance  for  value  of  good  will  in  rate  valuation^  see  Valuation, 
WO. 

GRADE  CROSSINGS. 

See  Cbossinos. 

GRADING. 

Right  to  include  appreciation  of  grading  to  adaptation  and  solidifica- 
tion of  railroad  road  bed  in  rate  valuation,  see  Valuation,  57. 

GRAIN. 

Power  of  Commission  to  fix  rates  for  storage  of  grain  under  North 
Dakota  statute,  see  Rates,  8. 

GUARANTY. 

Guaranty  of  payment  for  service,  see  Payment,  2-5. 
Monthly  guaran^  for  nickel  classes  of  telephone  service,  see  Rates, 
47. 

HAZARD. 

Consideration  of  hazards  of  the  business  in  fixing  rate  of  return, 
see  Retubn,  29,  30. 

HEADWAY. 

Interurban  and  street  railway  operated  on  same  track  to  run  cars 
upon  uniform  headway,  see  Sbbvicb,  21. 
P.U.R.1916C. 
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HEARING. 

Right  of  property  owners  to  be  heard  in  proceedings  to  acquire 
land  for  rapid  transit  purposes,  see  Eminent  Domain,  1. 

Necessity  of  notice  of  hearing  upon  complaint  a«  to  inadequate  tele- 
phone service  under  Kansas  statute,  see  Pbockduiuc,  2. 

HIGH  VOLTAGE. 

Removal  of  high  tension  electric  poles  ereeted  too  near  to  telcgri|4i 
poles,  see  Poles,  1. 

HIGHWAYS  AND  STREETS. 

Operation  of  automobiles  as  common  carriers  over  rural  state  hifl^ 
ways,  see  Automobilbs,  1. 

Crossings  by  railroads  generally,  see  Ceossincs. 

Jurisdiction  of  Commission  over  location  of  whistling  posts  at  high- 
way crossings,  see  Crossings,  3,  4. 

Jurisdiction  of  Commission  over  oompeting  auto  bus  lines  on  rural 
state  highways,  see  Monopoly  and  Competition,  1. 

HOIDING  COBCPANT. 

Reasonableness  of  charge  made  by,  against  subsidiary  company, 
see  Intebcobpobate  Relations,  2,  3,  4. 

Allowance  for  charge  made  by  holding  company  against  euhiidiary 
company,  see  Retubn,  17,  18. 

Allowance  for  cost  of  promotion  and  obtaining  construction  money 
of  subsidiary  company  where  parent  company  assumes  such  ex- 
pense, see  Valuation,  41. 

HOTELS. 

Jurisdiction  of  Commission  over  hotel  company  operating  telephone 
system  for  hire,  see  Public  Utiijties,  2,  3. 

HYDRO-ELECTRIC  WATER  RIGHTS. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  113-118. 

IDAHO. 

Jurisdiction  of  Commission  to  determine  validity  of  municipal 
franchise,  see  Commissions,  2. 

nxiNois. 

Straight  line  method  of  estimating  annual  depreciation  preferred 
by  Commission,  see  Depbeciation,  2. 

IMPAIRBCENT  OF  CONTRACTS. 

See  CONSTITITTIONAL  LAW,  1-6. 

INADEQUATE   SERVICE. 

Caused  by  thunderstorm,  subscribers  to  receive  credit  for,  see  StKf- 
'  ICE,  32. 

P.U.R.1916C. 
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XNBEMlflTT  BOHBS, 

See  Bonds. 

IUDtAHA. 

Mandamus  to  compel  approval  of  security  issues;  see  MANDAiftJS) 

5,  6. 
Necessity  of  action  by  Commission  of  new  rfttes  properly  filed  with 

tariff  department,  see  Rates,  3. 
Power  of  Commission  over  issuance  of  securities,  see  ^ecubitt  Is- 

UES,  7. 

Ill  J>U8THIAIi  USE. 

Preference  by  natural  gas  company  of  domestic  over  industrial  use 
as  discrimination,  see  DiscBiMUiATioN,  12. 

nrjinroTioif. 

Power  of  Court  of  exclusive  civil  jurisdiction  to  inquire  into  valid- 
ity and  to  restrain  enforcement  of  criminal  jitney  ordinance,  see 
Courts,  1. 

Dismissal  of  injunction  suit  where  controversy  has  been  settled,  see 
Procedure,  3. 

1.  The  grant  or  refusal  of  a  preliminary  injunction  against  the 
Board  of  Public  Utility  Commissioners  pending  the  hearing  of  the  case 
rests  in  the  sound  discretion  of  tlie  court.  Trenton  &  M.  C.  Traction 
Corp.  V.  Public  Utility  Comrs.   (U.  S.  C.  C.  A.)   599. 

2.  Injunction  will  lie  in  a  proper  case  to  prevent  the  threatened 
enforcement  of  a  criminal  jitney  ordinance,  where  its  validity  is  in- 
volved.   Auto  Transit  Co.  v.  Ft.  Worth  (Tex.)  666. 

INSTALUkTIOlf  EXPEKSE. 

Of  meters  to  be  borne  by  utility,  see  Service,  7. 

IHTERCHABGE  SERVICE. 

Of  telephones,  jurisdiction  of  Commissions  over,  see  Service,  1,  2. 

DTTEBCOKPORATE  REUkTIOJIS. 

/.  Patver  of  Commission  as  to  physical  connection  of  telephones, 

II,  Charges  of  holding  company^  3,  4, 

I.  Power  of  Commission  as  to  physical  connection  of  telephones, 

1.  Under  the  Washington  statute,  the  Public  Service  Conunission 
upon  ordering  physical  connection  between  two  telephone  companies 
has  no  authority  to  establish  the  joint  rates  until  the  companies  ''have 
failed**  so  to  do.  State  ex  rel.  Public  Ser\ioe  Commiflsion  v.  Skaglti 
River  Teleph.  k  Teleg.  Co.  (Wash.)  590. 

2.  Upon  ordering  the  physical  connection  of  two  telephone  com- 
panies, the  Washington  Commission  has  no  authority  under  the  statute 
P.U.R.1916C.  * 
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INTERCORPORATE  RELATIONS— conttnu^cr. 

in  the  first  instance  to  make  any  rules  or  regulations  to  prevent  inter- 
ference witli  the  service  of  a  third  company  which  had  connection  with 
one  of  them.  State  ex  rel.  Public  Service  Commission  v.  Skagit  Rivet 
Teleph.  k  Teleg.  Co.  (Wash.)  590. 

II,  Charges  of  holding  cofnyony* 

3.  A  charge  against  an  operating  telephone  company  by  holding 
company  for  services  is  not  shown  to  be  unreasonable  by  the  mere  fact 
of  the  oonmiunity  of  ownership.  Bogart  v.  Wisconsin  Teleph.  Co. 
(Wis.)  1020. 

4.  A  4^  per  cent  charge  made  by  the  American  Telephone  &  Tele- 
graph (Ik>mpany,  a  holding  company,  to  the  Wisconsin  Telephone  Com- 
pany, an  operating  company,  amounting  to  $1.46  per  phone  and  cover- 
ing various  engineering,  accounting,  legal,  and  other  services,  and  all 
payments  for  instruments  furnished  to  the  Wisconsin  Telephone  Com- 
pany, and  for  a  reserve  stock  of  instruments  for  storeroom  purposes 
not  in  excess  of  3  per  cent  of  the  total  amount  of  instruments  furnished, 
while  criticized  as  to  the  last-mentioned  item  and  as  to  other  minor 
details,  was  held  to  be  reasonable  as  a  whole,  and  not  to  contain  errors 
sufficient  to  affect  a  rate  schedule.  Bogart  v.  Wisconsin  Teleph.  Co. 
(Wis.)  1020. 

IHT£BE8T. 

Rate  of  interest  on  meter  deposit,  see  Payment,  5. 
Allowance  for,  in  fixing  operating  expenses,  see  Return,  26. 
Consideration  of  return  necessary  to  attract  capital  in  fixing  rate 
of  return,  see  Retubn,  28,  29. 

IHTEBEST  DURING  CONSTRUCTION. 

Security  issues  for,  see  Security  Issues,  13. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  42--44. 

Right  to  allowance  in  rate  valuation  for  materials  and  supplies 

carried  for  new  construction  where  allowance  is  made  for  inter^ 

est  during  construction,  see  Valuation,  76. 

INTERMEDIATE  ORDER. 

See  Obders. 

INTERSTATE  COMMERCE. 

See  Commerce. 

INTERSTATE  RATES. 

Desirability  of  having  intraatate  express  rates  conform  to  schedule 
of  Interstate  Commerce  Commission,  see  Rates,  26. 

INTERSTATE  TRAFFIC. 

Apportionment  of  railroad  expenses,  revenues,  and  values  between 
interstate  and  intrastate  traffie,.Bee  Apportionment,  3-5. 
P.U.R.1916C. 
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IKTEMBTATE  TBAIK8. 

Power  of  State  Commifision  to  regulate  operation  of,  see  (Jommebce, 
3,  4. 

INTEBUBBAN  RAII.WAT8. 

Consolidation  of,  see  Con  soul)  ation,  Meroeb  and  Sju:^,  2. 

Policy  of  Commission  as  to  permitting  construction  of  electric  rail- 
way at  grade  across  a  railroad,  see  Cbo&sings,  1. 

Discrimination  in  rates,  see  Discrimination,  3-5. 

Right  to  increase  rates  in  spite  of  contract  obligations  to  patroof 
along  line  to  retain  rates,  see  Return,  3. 

Amount  of  return  held  reasonable,  see  Retubn,  38. 

Rates  for,  see  Rates,  28,  29. 

Service  by,  see  Service,  21,  22. 

INTRASTATE  BATES. 

Desirability  of  having  intrastate  express  rates  conform  to  schedule 
of  Interstate  Commerce  Commission,  see  Rates,  26. 

IMTRASTATE  TBAPFIO. 

Apportionment  of  railroad  expenses,  revenues,  and  values,  between 
interstate    and    intrastate   traffic,    see    Apportionment,    Z-6, 


Right  to  have  rate  fixed  upon  actual  investment  in  necessary  facil- 
ities, see  Rates,  5. 

Consideration  of  fact  that  large  part  of  capitalization  represents 
money  actually  paid,  in  fixing  rates,  see  Rates,  9. 

Consideration  of  investment  as  a  whole  in  fixing  return,  see  Return, 
8,9. 

Consideration  of  return  necessary  to  attract  capital  in  fixing  rate 
of  return,  see  Return,  28,  29. 

Allowance  for  investment  in  excess  of  present  needs  in  rate  valu- 
ation, see  Valuation,  60-66. 

Allowance  for  investments  in  water  rights  in  excess  of  carrying 
capacity  of  utility's  pipe  line  in  valuation  proceedings,  see 
Valuation,  119,  120. 

IBBIGATIOlf. 

Right  of  farmer  having  electric  service  for  irrigation  purposes  to 
use  surplus  energy  for  other  purposes,  see  Service^  14. 

Allowance  for  capacity  value  of  reservoirs  in  addition  to  construc- 
tion cost  and  value  of  water  rights  in  rate  valuation,  see  Valu- 
ation, 73. 

JITNEYS. 

See  Automobiles, 
P.U.R.1916C. 
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JUBOMEHT. 

Final  judgment  for  purposes  of  appeal,  see  Appeal  and  Retikw, 

2,3. 
Review  by  writ  of  certiorari,  see  Cebtioram. 

JUBISDICTZOlf. 

Of  CommiBsions,  see  Commissions,  1>7. 
Of  court,  see  Coubts. 

KAirSAS. 

Necessity  of  notice  of  hearing  upon  complaint  as  to  inadequate 
telephone  serriee  under  Kansas  statute,  see  Pbocedubb,  H. 

UkNDOWlfERS. 

Enforcement  of  agreement  to  furnish  access  to  station,  see  Sebvice, 
26. 

I.AND8. 

Amount  allowed  as  overhead  expenses  for  buying  and  holding  land 
until  plant  is  ready  for  operation,  see  Valuation,  52. 

Amount  of  land  allowed  for  station  yard  in  rate  valuation,  see 
Valuation,  65. 

Allowance  for  value  of  land  in  valuation  proceedings,  see  Valu- 
ation, 70-72. 

liAROE  COKSUMER. 

Lower  rates  to  large  consumer  as  discrimination,  see  Discbimina- 
TION,  1. 

I£A8E8. 

Subsidiary's  payment  to  parent  company  for  lease  of  instruments  •• 
operating  expense,  see  Retubn,  18. 

LEGAI.  EXPENSES. 

Security  issues  for,  see  Secubity  Issues,  13. 

For  presenting  rate  valuation  to  Commission  not  to  be  included  at 
legal  expense  during  construction,  see  Valuation,  39. 

liEGAI.  REMEDY. 

See  Remedies. 

IiEGISLATURE. 

Delegation  of  powers,  see  Conswidmonal  Law,  11,  12. 

LICENSES. 

Municipal  ordinances  requiring  licenses  for  operation  of  jitneys,  see 

Automobiles,  2-4. 
Jitney  ordinance  increasing  license  fees  as  impairing  contract  obli- 
gation, see  Constitutional  Law,  4. 
P.U.R.1916C. 
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hlCE^SES— continued. 

Requiring  license  and  regulating  operation  of  jitneys  as  taking 
property  for  public  use  without  compensation,  see  Constitu- 
tional Law,  7. 

Higher  license  fee  for  jitneys,  as  violation  of  constitutional  guaranty 
of  equal  rights,  see  Constitutional  Law,  10. 

UEH. 

Requiring  farmers  to  sign  contract  providing  that  electric  bills 
shall  be  a  lien  on  land  as  discrimination,  see  Discbihination, 
16. 

Reasonableness  of  contract  providing  that  service  bill  shall  be  a 
lien  on  land,  see  Patmbnt,  4. 

LIFE  EXPECTAlf CT. 

Of  telephone  system,  see  Depreciation,  13. 

UGHTING. 

As  to  street  lighting,  see  Street  Lighting. 

UGHTING  DISTRICT. 

Jurisdiction  of  Commission  to  pass  upon  legality  of  establishment 
of,  sec  Commissions,  3. 

LIVE   STOCK. 

Stopping  in  transit  to  test  market  as  discrimination,  see  Discrim- 
ination, 13-15. 

LOCAL  SERVICE. 

Not  to  be  required  of  interurban  railways  operated  on  street  rail- 
way tracks,  see  Service,  22. 

LOCATION. 

Of  whistling  posts  at  highway  grade  crossings,  see  Crossings,  3,  4. 
Use  rather  than  location  of  telephone  as  determining  classification 
as  residential  or  business,  sec  Rates,  45. 

LONG  AND  SHORT  TERM  RATE. 

Higher  rate  for  short  term  street  lighting  contract,  see  Rates,  16. 

LOSSES. 

Right  of  electric  utility  to  specific  annual  allowance  as  protection 
against  extraordinary  accidents,  see  Return,  27. 

Consideration  of  early  losses  in  fixing  going  value,  see  Valuation, 
91-105. 

LUMBER. 

Discrimination  in  freight  rates,  see  Discbimination,  7. 
Steamship  lumber  rates,  see  Rates,  42. 
P.U.R.19]6C. 
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MAOHIIIERT. 

Discarded  machinery,  see  Pbopebty  Not  ix  Use. 

MAHTE. 

Authority  to  declare  stock  dividends  under  Maine  statute^  see 
Security  Issues,  12. 

MAINS  AKD  PIPES. 

Water  utility  to  furnish  service  pipe  from  mains  to  consumer's 
premises,  see  Sebvice,  11. 

MAINTENAlfOE. 

See  Repaibs  and  Replacements. 

MANAGEMENT. 

Allowance  for  general  managentent  and  keeping  of  books  of  water 
utility  in  fixing  operating  expenses,  see  Return,  15. 

Subsidiary's  payment  to  parent  company  for  executive  and  manage- 
ment services,  see  Return,  18. 

MANAGER. 

Allowance  for  salary  of  general  manager  of  telephone  system,  see 
Return,  16. 

MANDAMUS. 

Dismissal  of  mandamus  proceeding  where  controversy  has  been 
settled,  see  Procedure,  3. 

Mandamus  as  "civil  action"  within  meaning  of  statutes  pro- 
viding for  removal  of  causes  from  a  state  to  a  Federal  court, 
see  Removal  of  Causes,  1. 

1.  Mandamus  being  a  discretionary  writ,  the  court  will  refuse  to 
issue  the  writ  where  it  would  be  useless  or  futile,  and  of  no  publie 
benefit.    State  ex  rel.  Caster  v.  Flannelly   (Kan.)   56. 

2.  A  writ  of  mandamus  will  not  issue  to  enforce  an  order  of  the 
Public  Utilities  Commission  before  it  is  fully,  finally,  and  completely 
made.    State  ex  rel.  Caster  v.  Flannelly  (Kan.)  810. 

3.  The  Public  Utilities  act  makes  it  the  duty  of  the  Public  Utili- 
ties Commission  to  require  a  public  utility  to  render  efficient  service, 
and  provides  the  machinery  for  an  investigation  by  the  Conmiission 
into  all  questions  affecting  the  character  and  sufficiency  of  such  service. 
This  court  will  not  entertain  a  proceeding  in  mandamus  to  compel  a 
public  utility  to  furnish  efficient  and  sufficient  service  until  the  Pub- 
lic Utilities  Commission  has  made  an  order  requiring  the  defendant  to 
furnish  more  efficient  service,  which  the  defendant  has  refused  to  obey. 
State  ex  rel.  Caster  v.  Flannelly  (Kan.)  56. 

4.  A  writ  of  mandamus  will  not  issue  to  enforce  an  order  of  the 
Public  Utilities  Commission,  fixing  rates  for  the  service  rendered  by  a 
public  utility,  where  the  rates  fixed  are  unjust,  unreasonable,  or  are  not 
compensatory.    State  ex  rel.  Caster  v.  Flannelly  (Kan.)  810. 

5.  Mandamus  will  lie  to  control  the -action  of  the  Indiana  Commia- 
P.U.R.1916C. 
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sion  with  reference  to  an  application  for  authority  to  issue  securities, 
since,  under  the  statute,  such  action  is  ministerial,  and  not  discretion- 
ary, notwithstanding  Uie  Commission  must  assure  itself  of  the  existence 
of  certain  facts  before  granting  its  approval.  Public  Service  Commis- 
sion V.  State   (Ind.)   42. 

6.  Mandamus  will  lie  to  control  the  action  of  the  Indiana  Commis- 
sion with  reference  to  applications  for  the  issuance  of  securities,  since 
the  statute  does  not  afford  the  legal  remedy  of  appeal  from  such  action. 
Public  Service  Commission  v.  State   (Ind.)   42. 

7.  Where  an  order  of  the  Railroad  Commissioners  requires  the 
construction  of  a  depot  of  stated  dimensions  at  a  stated  place  in  a 
mimicipality,  the  structure  to  bs  of  wood,  and  an  ordiBanoe  of  the 
municipality  forbids  the  erection  of  other  than  brick,  stone,  or  other  fire- 
proof material,  which  ordinance  is  brought  to  the  attention  of  the  Rail- 
road Commissioners  as  a  reason  for  not  complying  with  the  order,  such 
order  will  not  be  enforced  by  mandamus,  where  the  effect  of  the  ordi- 
nance on  the  order  has  been  considered  by  the  Commissioners  in  deter- 
mining the  reasonableness  of  the  order.  State  ex  rel.  Burr  v.  Atlantic 
Coast  Line  R.  Co.   (Fla.)   519. 

MAMACHUSETTS. 

Policy  of  Commission  as  to  permitting  construction  of  electric 
railway  at  grade  across  a  railroad,  see  Crossings,  1. 

MATERIALS  AND  StJPPUES. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  76-79. 

MAXIMUM  DEMAND. 

Electric  rates  based  on  coaneoted  load  rather  than  on  maximum 
demand  preferable  for  small  consumers,  see  Rates,  21. 

Method  of  determining  maximum  demand  as  a  base  for  an  electric 
rate,  see  Rates,  22. 

MERGER. 

See  Consolidation,  Meboeb,  and  Sale. 


Requiring  consumer  to  guarantee  safety  of  money  deposit  in  pre- 
payment meter,  see  Payment,  2,  3. 
Rates  of  interest  on  meter  deposit,  see  Payment,  5. 
Separate  charge  for  submeter  or  secondary  meter,  see  Rates,  19. 
Installation  and  accuracy  of  electric  meters,  see  Sebvice,  7,  8. 
Location  of  prepayment  gas  meters,  see  Sebvice,  10. 
Method  of  reading  gas  meters,  see  Sebvice,  20. 

MICHIGAN. 

Power  of  Commission  to  regulate  absorption  of  railroad  switching 
charges,  see  Rates,  6. 
P.tr.R.1916C. 
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MINIMUM  CHARGE. 

For  electricity,  see  Rates,  24,  25* 

For  gas,  see  Rates,  27. 

For  water,  see  Rates,  52,  53. 

MININO. 

Consumers  not  to  be  required  to  sign  contract  as  ccmditioii  pre- 
cedent to  electric  service  for,  see  Sebvice,  6. 

MIlflSTERIAL  ACTS. 

Mandamus  to  control  ministerial  act  of  Commission,  see  Man- 
damus, 5. 

MISAPPROPRIATION  OF  SERVICE. 

Power  of  Commission  to  pass  upon  question  whether  consumer  has 
misappropriated  service,  see  Commissions,  1. 

Basis  for  computing  payment  for,  see  Payment,  20. 

Reconnect  ion  fee  where  electric  service  has  been  cut  off  for  mis- 
appropriation of  electricity,  see  Service,  12. 

Misappropriation  of  electricity  by  consumers,  see  Service,  13« 

MONOPOLY  AND  COMPETITION. 

/.  Jurisdiction f  poxcersj  and  duties  of  Commission^  1, 
II,  Admission  of  competition  in  occupied  territory^  2^10. 

a.  In  general,  2-^6, 

b.  Service  by  existing  company,  7— iO. 

Ordinance  restricting  operation  of  jitneys  as  violating  constitutional 
anti-monopoly  provision,  see  Constitutional  Law,  14. 

/.  Jurisdiction,  powers,  and  duties  of  CommlsMotu 

Priority  as  determining  which  of  two  applications  for  certificate  of  con- 
venience to  construct  plant  in  same  territory  will  be  granted,  see 
Certificate  op  Convenience  and  Necessity,  1. 

Power  of  Commission  to  order  consolidation  of  competing  telephone 
exchanges,  see  Consolidation,  Merger  and  Sale,  4. 

1.  The  New  York  Commission  cannot  regulate  competition  on  rural 
state  highways  between  auto  bus  lines  or  between  such  lines  and  oCfaer 
carriers,  since  under  the  statute  (transportation  corporations  law  of 
1913,  chapter  495,  §  25,  as  amended  by  Laws  1916,  chapter  667)  it  can 
require  a  certificate  of  convenience  and  necessity  only  for  operation  in 
cities.    Re  Bartholomew   (N.  Y.)  87. 

//.  Admission  of  competition  in  occupied  territory* 

a.  In  general. 

Competitive  operation  of  automobiles  as  common  carriers  ovar  runX 
state  highways,  ^ee  Automobiles,  1. 

2.  A  franchise  for  an  electric  transmission  line  outside  of  eitiity 
P.U.R.1916C. 
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MONOPOLY  AND  COMPETITION— continued. 

including  the  right  of  eminent  domain,  may  be  granted  under  the  Iowa 
laws,  although  the  line  may  be  unnecessary  and  competitive,  it  not  be- 
ing the  policy  to  prefer  a  regulated  monopoly  to  competition.  Schmidt 
BroB.  &  Co.  V.  Clayton  County  (Iowa)   49. 

3.  A  utility  may  be  permitted  to  operate  in  occupied  territory  if 
there  is  a  latent  or  new  demand  of  large  proportions  that  cannot  be 
supplied  by  the  existing  utility,  or  if  an  existing  plant  is  obsolescent 
and  cannot  be  modernized,  or  if  a  new  source  of  supply  is  discovered, 
or  if  new  inventions  or  moans  of  production  are  devised,  or  if  the  quan- 
tity and  quality  of  the  service  will  be  improved;  keeping  in  mind  the 
expediency  of  conserving  an  investment  in  the  interest  of  the  consumer 
and  that  a  utility  has  ethical  claims  because  of  service  in  uninviting 
periods.    Re  Plioenix  Water  Power  Co.  (Pa.)  2S9. 

4.  A  telephone  company  will  not  be  allowed  to  enter  occupied  terri- 
tory to  sorve  an  applicant  merely  because  he  is  a  stockholder  and  has 
a  preference  for  his  own  company.  Re  Hubbard  Farmers  Teleph.  Co. 
(Wis.)   435. 

5.  A  franchise  for  an  electric  utility  operating  only  by  virtue  of 
charter  rights  in  a  township  in  which  a  competitor  similarly  operates 
will  be  approved,  where  the  latter  has  practically  developed  no  business, 
and  where  the  a]>proval  will  not  deprive  the  latter  of  any  lawful  rights 
or  lead  to  competition  that  will  seriously  interfere  with  the  service  or 
investment  of  either,  both  operating  over  extensive  territory  of  which 
the  township  is  but  a  small  part.  Re  West  Penn  Electric  Co.  (Pa.) 
114. 

6.  A  certificate  of  convenience  and  necessity  for  an  auto  bus  line 
in  a  city,  as  part  of  a  route  over  a  rural  state  highway,  will  not  be  re- 
fused for  the  purpose  of  indirectly  regulating  competition  on  the  high- 
way that  cannot  be  directly  forbidden.    Re  Bartholomew  (N.  Y.)  87. 

h.  Service  by  existing  company, 

7.  A  telephone  company  will  not  be  permitted  to  enter  a  small  town 
already  served,  although  only  six  telephones  are  installed,  where  there 
is  no  complaint  as  to  rates,  services,  or  facilities  of  the  existing  com- 
pany, which  is  able  and  willing  to  serve  all  applicants,  and  where  the 
proposed  system  would  be  a  partial  duplication  of  the  other.  Re  Olivet 
Teleph.  Co,   (111.)  41&. 

8.  That  a  utility  will  generate  electricity  by  water  is  not  a  ground 
for  permitting  operation  in  territory  adequately  served  at  reasonable 
rates  by  steam  generated  current,  where  the  existing  rates  will  not  be 
reduced.     Re  Phoenix  Water  Power  Co.   (Pa.)   239. 

9.  The  fact  that  territory  is  tributary  to  an  existiqg  electric  light 
company,  and  that  it  is  operating  therein,  will  not  prevent  the  entrance 
of  another,  where  the  former  is  operating  unlawfully,  and  has  not  been 
diligent  in  developing  the  business.  Re  Colliers  Light,  Heat  k  P.  Co. 
(N.  Y.)   212. 

10.  An  electric  utility  will  be  permitted  to  operate  in  a  township 
whose  outskirts  are  served  by  an  outside  municipal  plant,  although 
the  territory  cannot  support  two  active  companies,  where  it  appears 
P.U.R.19J6C. 
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that  the  municipality  furnishes  service  only  from  surplus  current,  that 

its  service  cannot  be  easily  regulated,  that  its  present  service  will  not 

be  encroached  upon,  and  that  there  will  be  no  active  competition  as 

between  two  private  corporations.    Re  Towamencin  Electric  Co.   (Pa.) 

118. 

MOBTOAGE6. 

Conditions  imposed  on  authorizing  execution  of  mortgage,  see  Sb- 
cuBiTY  Issues,  14. 

BCITNICIPAI.  AUTHORITIES. 

Witinn  meaning  of  New  York  statute  requiring  consent  of,  to  erect 
electric  poles  and  wires  in  public  streets,  see  Towns,  1. 

BIUNICIFAUTIES. 

Construction  and  validity  of  ordinances,  regulating  operation  of 

jitneys,  see  Automobiles. 
Jurisdiction   of   Conunission   to  pass  upon   validity   of   municipal 

franchise,  see  Commissions,  2. 
Applicability  of  statute  prohibiting  sale  or  encumbrance  of  utility's 

property,  to  transfer  in  favor  of  a  political  subdivision  of  the 

state,  see  Consolidation,  Mebgeb  and  Sale,  6. 
Power  of  Commission  to  regulate  rates  fixed  by  municipal  contract 

or  franchise,  see  Constitutional  Law,  1-3, 
Revocation  of  approval  of  street  lighting  contract,  see  Contracts. 
Apportionment  of  cost  of  separation  of  crossing  grades  between 

railroad  and  city,   see   Cbosbinos. 
Mandamus  to  compel  enforcement  of  order  requiring  construction 

of  depot  in  manner  violating  municipal  ordinance,  see  I^Ian- 

damus,  7. 
Increase  of  sewer  rates  over  maximum  fixed  by  ordinance  contract, 

see  Rates,  17. 
Street  railway  fare  within  corporate  limits,  see  Rates,  44. 
Not  to  be  required  to  sign  contract  for  electric  street  lighting,  88e 

Service,  6. 

MxmioiPAi.  puurr. 

Admission  of  competition  into  territory  served  by  municipal  plant, 

see  Monopoly  and  Competition,  10. 
Complaint  by  municipality  against  rates  by  a  competing  electric 

utility,  see  Parties,  1. 

NATURAL  OAS. 

Sale  of  natural  gas  produced  in  another  state  after  it  is  commingled 
with  gas  produced   in  the  state  as  interstate  commerce,  see 

COMMKBCE,  2. 

State  regulation  of  sale  of  natural  gas  produced  in  another  state, 

see  Commerce,  5. 
Lower  rates  to  consumers  signing  three-year  exelusive  contract  aff 
discrimination,  see  Discrimination,  2. 
PU.R.1916C. 
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NATURAL  GAS— ooniittued. 

Preference  of  domestic  use  over  industrial  use  as  discrimination, 

see  Discrimination,  12. 
Fine  for  refusal  to  obey  order  to  furnish  adequate  supply  of  gas, 

see  Fines  and  Penalties. 
Rates  for  natural  gas,  see  Rates,  30. 
Amount  of  return  held  reasonable,  see  Rstubn,  39. 
Service  by  natural  gaa  company,  see  Seevigb,  23. 

HEOESSITT. 

See  Cebtificatb  of  Convenience  and  Nbcessitt. 

HEW  TOBflu 

Jurisdiction  of  Commission  to  pass  upon  legality  of  establishment 
of  lighting  district,  see  Commissions,  3. 

Jurisdiction  of  Commission  to  determine  necessity  of  taking  prop- 
erty for  rapid  transit  purposes,  see  Commissions,  4. 

Jurisdiction  of  Commission  to  order  dissolution  of  consolidated 
corporations,  see  Consolidation,  Mebger  and  Sale,  5. 

Jurisdiction  of  Commission  over  competing  auto  bus  lines  on  rural 
state  highways,  see  Monopoly  and  Competition,  1. 

Jurisdiction  of  Commission  over  hotel  company  operating  telephone 
system,  see  Public  Utilities,  2,  3. 

Jurisdiction  of  Commission  over  issuance  of  securities  for  main- 
tenance and  replacements,  see  Secubitt  Issues,  10. 

Jurisdiction  of  Commission  to  compel  continuance  of  service  by 
means  of  physical  connection  between  telephones,  see  Service, 
2. 

Construction  of  rapid  transit  act,  see  Statutes. 

KIOKEL  CLASS. 

Montlily  guaranty  for  nickel-class  of  telephone  service,  see  Rates, 
47. 

IfOlfSUBSCRIBIOi. 

Right  to  deny  telephone  service  to,  see  Service,  31. 

NORTH  DAKOTA. 

Power  of  Commission  to  fix  rates  for  storage  of  grain  under  North 
Dakota  statute,  see  Rates,  8. 

NOTICE. 

Necessity  of  notice  of  hearing  upon  complaint  as  to  inadequate 
telephone  service  under  Kansas  statute,  see  Pbocedube,  2. 

Rates  selected  by  consumer  not  to  be  changed  without  notice  from 
consumer,  see  Rates,  1. 

Right  of  bond  holders  to  notice  of  application  for  authority  to  issue 
additional  bonds,  see  Secubitt  Issues,  1. 

OCCUPATION  TAX. 

See  Taxes. 
P.U.R.1916C 
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OCCUPIED  TERRITORT. 

Admission  of  competition  into  occupied  territory,  see  Momopolt 
AND  Competition,  2-10. 

OFFICE  EXPENSES. 

Apportionment  of  rent  of  general  offices  used  by  several  depart- 
ments, see  APPOBnONMENT,  2. 

Allowance  for  rent  of  office  fixtures  as  operating  expenses,  see 
Return,  23. 

on.  wEix. 

Consumers  not  to  be  required  to  sign  contract  as  condition  pre- 
cedent to  electric  service  for  oil  wells,  see  Service,  6. 

OKIiAHOMA. 

Jurisdiction  of  Commission  to  order  consolidation  of  competing 
telephone  exchanges,  see  Consolidation,  Mkkger  and  Sale,  4. 

Authorizing  Commission  to  prescribe  rates  as  unconstitutional 
delegation  of  powers,  see  Constitittional  Law,  11. 

Jurisdiction  of  Commission  to  order  free  interchange  service  be- 
tween telephone  companies,  see  Sbevicb,  1. 

OHE  MAN  SERVICE. 

On  electric  cars,  see  Service,  28. 

OPERATING  EXPENSES. 

Apportionment  of,  of  intrastate  railroad  carrying  passengers  on 

mixed  trains,  see  Apportionment,  3. 
Allowance  for,  in  fixing  return,  see  Return,  13-27. 

OPTION. 

Allowance  for  water  right  option  in  valuation  proceedings,  see 
Valuation,  112. 

ORDERS. 

Scope  of  review  by  courts,  see  Appeal  and  Review,  4,  5. 

Certiorari  to  review  orders  of  Commission,  see  Certiorari. 

Revocation  of  approval  of  street  ligiiting  contract,  see  Contracts. 

Fine  for  refusal  to  obey  order  to  furnish  adequate  supply  of  gas, 
see  Fines  and  Penaltiks. 

Discretion  of  court  in  granting  or  refusing  preliminary  injunction 
against  Commission  pending  hearing  of  the  case,  sec  Injunc- 
tion, 1. 

Necessity  of  final  order  to  warrant  issuance  of  mandamus  to  enforce 
order,  see  Mandamus,  2. 

Mandamus  to  compel  enforcement  of  order  requiring  construction 
of  depot  in  manner  violating  municipal  ordinance,  see  Maii« 

DAMUS,   7. 

Order   setting  aside   funds   for   depreciation   not   reduced   pending 
certiorari  to  review  legality  of  order,  see  Procedure^  1. 
P.U.R.1916C. 
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Qround  for  revoking  order  authorizing  additional  bond  issue,  see 
Security  Issues,  2,  3. 

1.  Two  orders  regulating  train  service  must  both  fall  if  they  are 
oppressive  when  considered  together,  although  each  may  be  valid  when 
considered  alone,  since  the  court  cannot  select  which  shall  stand;  but 
if  one  order  is  valid  and  the  other  is  of  itself  invalid,  the  valid  order 
will  stand  while  the  other  will  fall.  Railroad  Commission  v.  St.  Louis 
A  S.  F.  R.  Co.  (Ala.)   451, 

ORBINAlfCES. 

See  Municipalities. 

OROAKIZATIOir  EXPENSES. 

Security  issues  for,  see  Sec^'BITY  Ie»iTi8,  13. 

ORIGINAL  COST. 

Consideration  of,  in  fixing  value  for  rate  making,  see  Valuation, 

3-5,  9-12,  23. 
Consideration  of,  in  fixing  reproduction  cost  new  less  depreciation 

for  municipal  ac(]uisition,  see  Valuation,  27. 

OVERHEAD  EXPENSES. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  33-54. 

PARENT  COMPANY. 

See  Holding  Company. 

PARTIES. 

1.  A  municipality  has  no  standing  to  enter  a  complaint  against  the 
rates  of  a  competing  electric  utility,  where  it  is  not  a  consumer  and 
does  not  appear  in  belialf  of  its  citizens  as  consumers  of  tlie  company, 
and  where  the  relief  asked  would  result  in  an  increase  of  the  rates. 
Roseville  v.  Pacific  Gas  &  E.  Co.    (Cal.)    32. 

PARTT-LINE  SERVICE. 

See  Sebvice,  34. 

PASSENGER  RATES. 

For  interurban  railways,  see  Patfp,  28,  29. 
For  railroads,  see  Rates,  31-3(5. 

PASSENGER  SERVICE. 

On  railroads,  see  Service,  24. 

PATENT  PROTECTION. 

Subsidiary's  payment  to  parent  comrpany  for  cost  of,  as  operating 
expense,  see  Retubn,  18. 
P.U.R.1916C.  73 
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PATRONS. 

See  CoiffiUMESS  and  Patbons. 

PAVEMENT  OVEB  MAINS. 

AUovyance  for,  in  valuation  proceedings,  see  Valuation,  65,  56. 

PAYMENT. 

/.  Advance  pafftnents,   1, 
II,  Deposit  or  guaranty,  2^6, 
a.  In  general,  2,  3. 
6.  Bills  as  lien  on  land,  4. 
o.  Interest  on  deposits,  5. 
///.  Discount  for  prompt  payment,  6. 

Basis  for  computing  pnyment  for  misappropriated  servioe,  see  Ratbb, 
20. 

/.  Advance  payments. 

1.  The  prafl4;ice  of  a  telephone  company  of  collecting  its  bills  quar- 
terly in  advance  was  held  unreasonable,  and  the  company  was  ordered  to 
oollect  monthly  in  advance  although  such  collections  would  involve 
some  additional  expense.    Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)  lOBO. 

//.  Deposit  or  guaranty. 

a.  In  general, 

2.  It  is  unreasonable  to  require  a  consumer  using  gas  through  a 
'  prepayment  meter  to  guarantee  the  safety  of  money  deposited,  or  to  in- 
demnify the  company  against  loss  not  shown  to  have  been  occasioned 
by  his  negligence  or  wrongdoing.     Re  Western  United  Gas  Co.   (111.) 
808. 

3.  A  rule  requiring  a  cash  deposit  of  $.5  from  prepayment  meter 
customers  is  unreasonable,  as  it  defeats  the  purpose  of  installing  pre- 
pa3rment  meters;  namely,  to  enable  persons  of  small  means  to  buy  gas 
without  too  great  an  expenditure  at  one  time.  Re  Western  United  Gas 
Co.   (111.)   808. 

h.  Bills  as  Uen  on  land. 

Requiring  farmers  to  sign  contract  providing  that  electric  bills  shaM 
be  a  lien  on  land  as  discrimination,  see  Discbimination,  16. 

4.  A  clause  in  an  electric-service  contract  that  bills  shall  be  a 
lien  on  the  consumer's  land  is  unreasonable.  East  Bakersfield  Impror. 
Asso.  V.  San  Joaquin  Light  k  P.  Corp.   (Cal.)   830. 

c.  Interest  on  deposits, 

5.  Six  per  cent  interest  on  water-meter  deposits  is  excessive.  Ra 
Mishawaka  Waterworks  Co.   (Ind.)  420. 

P.U.R.1916C. 
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PAYMENT— ocm<fm««l. 

III.  Di9eaunt  far  prompt  papmteni. 

Waiver  of  collection  of  discount  on  bill  i|ot  paid  during  discount  period 
as  discrimination,  see  Discbimination,  17. 

6.  A  prompt  payment  discount  of  20  cents  per  1,000  cubic  feet  of 
gas  was  reduced  to  10  cents  per  1,000  cubic  feet,  that  being  the  custo- 
mary allowance  in  other  cities  of  comparable  size.  Springfield  v.  Spring- 
field Gas  &  £.  Co.  (111.)  281. 

PENALTIES. 

See  Fines  and  Penaltibs. 

PENlfSTLVAiriA. 

Fact  that  utility  violates  its  charter  in  method  of  generating  elec- 
tricity precluding  Commission  from  authorizing  construction 
of  transmission  line,  see  Elbotbicitt,  2. 

PERCOItATING  WATER. 

Jurisdiction  of  Commission  to  enforce  statutes,  prohibiting  railroad 
from  obstructing  percolating  or  surface  water,  see  Commis- 
sions, 6. 

PETITION. 

For  writ  of  certiorari,  see  CERnoBABi,  3. 

PHYBICAX  OONNBCTION. 

Power  of  Commission  to  establish  joint  rates  upon  ordering  physical 
connection  between  telephones,  see  Intebcobporate  Relations, 
1. 

Power  of  Commission  to  make  rules  and  regulations  upon  order- 
ing physical  connection  of  telephones,  see  Intercobpobate 
Relations,  2. 

PHYSICAL  DEPRECIATION. 

See  Depreciation. 

PIECEMEAL  CONrntUCnON. 

Reproduction  cost  to  be  based  on  construction  as  a  whc^e  rather 
than  on  piecemeal  construction,  see  Valuation,  26. 

Allowance  for  overhead  charges  for  plant  built  by  piecemeal,  see 
Valuation,  37,  38. 

PIPE  LINES. 

Allowance  in  rate  Taluation  for  invoitment  in  unnecessary  pipe 
line,  see  Valuation,  61. 
P.U.R.1916C. 
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POLES. 

^'Municipal  authorities"  withiD  meaning  of  New  York  statute  re- 
quiring consent  of,  to  erect  electric  poles  and  wires  in  pubHc 
streets,  see  Towns,  1. 

1.  An. electric  company  will  be  required  to  move  high-tension  poles, 
subsequently  erected  too  near  to  telegraph  poles,  although  the  latter 
are  in  poor  condition,  where  the  hazards  are  not  increased  by  such 
condition.    Western  U.  Teleg.  Co.  v.  Burlington  Traction  Co.  (Vt.)  245. 

POUCE  POWEB. 

Statute  authorizing  Commission  to  require  city  to  bear  portion  of 
cost  of  separating  crossing  grade  of  railroad  track  and  city 
street,  as  proper  exercise  of,  see  ConstitutioxXal  Law,  13. 

POWER. 

Reasonableness  of  rule  requiring  consumer  to  sign  contract  for 
service  for,  see  Sebvice,  5,  6. 

POWERS. 

Of  Commission,  see  Commissions,  1-7. 

Delegation  of  powers,  see  Constitutional  Law,  11,  12. 

PRELIMINART   INJUNCTION. 

Discretion  of  court  in  granting  or  refusing  preliminary  injunction 
against  Commission  pending  hearing  of  the  case,  see  Injunc- 
tion, 1. 

PREMIUMS. 

Allowance  for  p  .^miums  paid  on  boiids>  in  rate  valuation,  see 
Valuation,  89. 

PREPAYMENT  METERS. 

See  Metebs. 

PRESENT  NEEDS. 

Allowance  for  investment  in  excess  of  present  needs  in  rate  valua- 
tion, see  Valuation,  60-66. 

PRESIDENT. 

Allowance  for  salary  of  president  of  telephone  system,  see  Retubn, 
16. 

PRESUMPTIONS. 

See  Evidence. 

PRIMA  FACIE. 

See  Evidence. 

PRIVATE  CROSSINGS. 

Necessity  tor  order  of  Commission  for  location  of  whistling  posts  at, 
see  Cbossinos,  4. 
P.U.R.1916C. 
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PBOCEDURE. 

Petition  for  writ  of  certiorari,  see  Certiobari,  3. 

Right  of  property  owners  to  be  heard  in  proceedings  to  acquire 
property  for  rapid  transit  purposes,  see  Eminent  Domain,  i. 

Proper  parties  to  proceedings,  see  Pabtixs. 

Rules  of  procedure  for  utilities  operating  in  District  of  Columbia 
governing  filing  of  rates  and  tariffs,  see  Rates,  2. 

Mandamus  as  "civil  action"  within  meaning  of  statutes  providing 
for  removal  of  causes  from  a  state  to  a  Federal  court,  see  Re- 
moval OF  Causes,  1. 

1.  An  amount  ordered  to  be  set  aside  for  depreciation  and  main- 
tenance of  a  street  railway  will  not  be  ordered  reduced  pending  cer- 
tiorari to  review  the  legality  of  the  order.  Re  New  York  R.  Co.  (N.  Y.) 
217. 

2.  The  Kansas  statute  requiring  thirty  days'  notice  of  hearing  need 
not  be  complied  with  upon  complaint  as  to  inadequate  telephone  service, 
where  nothing  will  be  required  of  the  utility  in  excess  of  its  legal  duties. 
Re  Centralia  Teleph.  Ca   (Kan.)   421. 

3.  In  an  original  proceeding  in  mandamus,  a  supplemental  petition 
was  filed  asking  the  court  to  enjoin  the  defendants  from  prosecuting  an 
action  begun  in  a  Federal  court,  the  plaintiff  claiming  that  the  juris- 
diction of  this  court  in  the  original  proceeding  was  thereby  interfered 
with.  Upon  a  consideration  of  the  issues  raised  by  the  pleadings,  the 
court  finds  that  nothing  substantial  remains  to  be  determined  in  the 
original  or  supplemental  proceeding,  and  the  injunction  is  therefore 
denied  and  the  proceeding  in  mandamus  dismissed.  State  ex  rel.  Caster 
V.  Flannelly   (Kan.)   66. 

PRODUCTION  COST. 

Factors  to  be  considered  in  fixing  rate  making  allowance  for  cost 
of  producing  gas,  see  Return,  20,  21. 

PROFITS. 

Profit  to  shippers  as  determining  reasonableness  of  freight  rates, 
see  Rates,  38. 

PROMOTION   EXPENSES. 

Subsidiary's  payment  to  parent  company  for  cost  of,  as  operating 

expense,  see  Rbh'UBN,  18. 
Allowance  for  cost  of  promotion  of  subsidiary  company  where  parent 

company  assumes  such  expense,  see  Valuation,  41. 

PBOBIPT  PAYMENT. 

Discount  for,  see  Payment,  6. 

PBOPERTT  AS  A  WHOLE. 

Necessity  of  valuing  the  property  as  a  whole  for  rate  making,  see 

Valuation,  1,  5. 
Reproduction  cost  to  be  based  upon  property  as  a  whole,  see  Valu^ 

tion,  26. 
P.U.R.1916C. 
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PBOPEBTT  NOT  IN  USE. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  58-66. 
Two-thirds  value  of  discarded  machinery  and  accessories  allowed  as 

working  capital,  see  Valuation,  83. 
Allowance  for  investment  in  additional  water  right  in  valuation 
proceeding,  see  Valuation,  119,  120. 

PBOPORTION  OF  BONDS  TO  STOCK. 

See  Secubitt  Issues,  15. 

PUBUO  CONV£NIENOE  AND  NBOSSSITT. 

See  Cebtificate  of  Convenience  and  Nbcbssitt. 

PujfUC  UniilTIES. 

See  Automobiles;  Cabrises;  Elxotbicitt;  Expkbss;  Gas; 
Hotels;  Inteburban  Railways;  Ibbmoation;  Jititsts;  Nat- 
ural Gas;  Raiukoad;  Steam  Hbatino;  Steamships;  Sthbt 
Railways;    Telbobaphs;    Telephones;    Tubnpike;    Wabs- 

HOUSES;    WaTVB. 

See  also  Appobtionment  ;  Certificate  of  Convbnienoe  and  Ne- 
cessity;  Commissions;   Consolidation,  Mebobb  and  Sale; 

DbPBBQIATION  ;  DiSCBIMINATION  ;  FRANCHISES;  InTEBCORPOBATB 

Relations;  Monopoly  and  Competition;  Payment;  Raiss; 
Reparation;  Return;  Security  Issues;  Service;  Valua- 
tion. 

Jurisdiction  of  Commission  over  receivers  appointed  by  court  to 
operate  utility,  see  Commissions,  7. 

Jurisdiction  of  Commission  to  order  dissolution  of  consolidated 
corporations,  see  Consolidation,  Merger  and  Sale,  5. 

Electric  utilities  to  furnish  and  install  meters  at  its  own  expense, 
see  Service,  7. 

1.  The  Colorado  Commission  is  without  jurisdiction  to  regulate  the 
sale  of  steam  for  heating  purposes,  since  steam  heating  is  not  named 
in  the  statute  which  enumerates  all  utilities  which  shall  be  under  the 
jurisdiction  of  the  Commission.  Re  Colorado  Sprin<2^  Light,  Heat  &  P. 
Co.    (Colo.)    464. 

2.  The  New  York  Commission  has  jurisdiction  over  a  hotel  com- 
pany operating  for  hire  a  telephone  system  valued  at  $21,000,  charging 
a  monthly  rental  to  general  subscribers,  and  having  special  arrange- 
ments with  others.  Paul  Smith's  Hotel  Co.  v.  Mountain  Home  Teleph. 
Co.    (N.  Y.)    78. 

3.  A  company  operating  a  telephone  system  subject  to  the  juris- 
diction of  the  New  York  Commission  cannot  claim  rights  as  a  private 
subscriber  of  another  company,  merely  because  it  has  not  complied  with 
the  law  governing  telephone  corporations.  Paul  Smith's  Hotel  Co.  v. 
Mountain  Home  Teleph.  Co.  (N.  Y.)  78. 

PinUTT. 

Of  water  supply,  see  Sebvice,  36. 
P.U.R.1916C. 
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RADIUS  CHARGE. 

Excess  radius  charge  for  telephone  senrice,  see  Ratbs,  49. 

RAHJiOADS. 

Apportionment  of  expenses,  revenue,  and  values  of  railroads,  see 
AppOBTiOKinifT,  8-5^ 

Power  of  Commission  as  to  location  of  railroads,  see  Commissions, 
5. 

Jurisdiction  of  Commission  to  enforce  statutes,  in  prohibiting  rail- 
road from  obstructing  percolating  or  surface  water,  see  Com- 
missions, 6. 

Railroad  crossings,  see  Cbossinos. 

Discrimination  in  rates,  see  DiscBiMncATion,  6,  7. 

Stopping  livestock  in  transit  to  test  market  as  discrimination,  see 

DiSCBIMINATION,    13-15. 

Power  of  Commission  to  regulate  absorption  of  railroad  switching 

charges,  see  Rates,  6. 
Railroad  rates,  see  Rates  generally,  and  particularly  6,  10,  11,  31- 

42. 
Amount  of  return  held  i^asonable,  see  ReruBif,  40,  41. 
Service  by,  see  Service,  24-26. 
Allowance  for  overhead  expenses  of  railroads,  see  Valvatjbon,  40, 

42,  44-46. 
Right  to  include  appreciation  on  grading  due  to  adaptation  and 

solidification  of  railroad  road  bed  in  rate  valuation,  see  Valu* 

ATION,  57. 

Allowance  for  right  of  way  in  valuation  proceedings,  see  Valua- 
tion, 70-72. 

Method  of  ascertaining  value  of  railroad  rails  and  ties,  see  Valua* 
TiON,  74,  75. 

Allowance  for  working  capital  of  railroad,  see  Valuation,  85. 


Method  of  ascertaining  value  of  railroad  rails,  see  Valuation,  74. 

RAPID  TRANSIT  UkW. 

Of  New  York,  see  Statutes. 

RATES. 

J.  In  gcueraly  1,  2, 
II,  Jurisilictiotif  powers,  and  duties  of  Commission,  d— ^. 
///.  ReaHonahleness ;  factors  to  he  considered,  9^18. 
a.  In  genera!,  9^11, 
h.  Comparison  of  rates,   12. 

c.  CoHt  of  service,  13. 

d.  Value  of  service,  14,  IS, 

e.  Long  and  short  term  rate,  16, 
/.  Franchise  restrictions,  17,  IS, 

P.U.R.1916C. 
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RATES — continued. 
IV,  Discrimination. 
V,  Rates  of  particuiar  utilities,  11^-53. 
a.  Electricity f  19^2(i, 

i.  In  general,  19,  20, 

2,  Connected  load  or  maxi'mufn  demanAf  21,  22. 
a.  Block,  rates,  23* 
4,  Minimum  charge,  24,  26. 
h.  Express,  26, 
e.  Oas,  27. 

d.  Interurban  railway,  28,  29. 

e.  Natural  gas,  30. 

f.  Railroads,  8 1^-42 . 

1.  In  general. 

2.  Passenger  rates,  31^S&. 

(a)  In  general,  31'^4. 

(b)  Excess  fares,  36. 
(e)   Baggage,  36. 

3.  Freight  rates,  37^42. 

g.  Sewers.  * 
h.  Steamboats,  43. 

i.  Street  railways,  44. 
j.  Telephones,  46^61. 
Ic.  Water,  62,  63. 

I.  In  general. 

Burden  of  proving  unreasonableness  of  rates  in  effect  before  creation  of 

Commission,  see  Evidence,  1. 
Sufficiency  of  evidence  to  sustain  burden  of  proving  unreasonableness  of 

telephone  rates,  see  Evidence,  3. 
Mandamus  to  enforce  Commission  order  fixing  rates,  see  Mandamus,  4. 
Complaint  by  municipality  against  rates  by  competing  electric  utility, 

see  Pabties,  1. 
Expenses  incurred  in  ratemaking  proceedings  as  operating  expense,  see 

Retuhn,  25. 

1.  A  rate  or  schedule  selected  by  an  electrical  consumer  from  other 
applicable  rates  and  schedules  should  remain  in  effect  until  changed  by 
thirty  days'  written  notice  from  the  consumer.  East  Bakersfield  Improv. 
Asso.  V.  San  Joaquin  Light  &  P.  Corp.   (Cal.)   830. 

2.  Rules  of  procedure  for  utilities  operating  in  the  District  of  Colum- 
bia  governing  the  filing  of  rates  and  tariffs  and  changes  and  revision! 
thereof  were  adopted  by  the  Commission.  Re  Amendment  of  Rules  of 
Procedure  (D.  C.)   414. 

II.  Jurisdiction,  powers,   and  duties  of  Commission. 

To  regulate  rates  as  affected  by  contract  or  charter  provision,  sec  Coif- 

stitutional  Law,  1-3. 
{Authorizing  Commission  to  prescribe  rates  as  uncoBStitutloDal  ddegm- 
tion  of  power,  see  Constitutional  Law,  11. 
i\U.R.1916C. 


Digitized  by 


Google 


IND£X,  1161 

RATES — continued. 

To  establish  joint  rates  upon  ordering  the^  physical  connection  between 
telephones,  see  Intebcobpobate  Relations,  1. 

3.  A  new  rate  properly  filed  with  the  tariff  department  needs  no 
action  by  the  Indiana  Commisaion.  Re  Alexandria  Teleph.  Oa  (Ind.) 
41. 

4.  The  only  changes  a  Ck>mmiBsion  may  make  im.  a  schedule  of 
rates  producing  an  inadequate  return  are  such  as  will  eliminate  dis- 
crimination or  render  reasonable  charges  which  are  in  themselves 
unreasonable.     Lindemann  y.  Chicago  k  M.  Electric  R.  Ck>.   (Wis.)  265. 

5.  Ihe  Florida  Commission  will  not  approve  telephone  rates  based 
upon  the  estimated  cost  of  necessary  Improvements,  where  no  actual 
investment  has  been  made.     Re  San  ford  Teleph.  Co.   (Fla.)  34. 

6.  The  Michigan  Commission  has  no  power  to  regulate  the  absorp- 
tion of  railroad  switching  charges  except  where  discrimination  is  shown. 
Lansing  Chamber  of  Commerce  v.  Michigan  C.  R.  Co.   (Mich.)   1100. 

7.  The  Public  Utilities  Commission  has  power  to  fix  rates  for  the 
service  rendered  by  a  public  utility,  although  that  utility  is  being  oper- 
ated by  receivers  appointed  by  a  court  of  competent  jurisdiction.  State 
ex  rel.  Caster  v.  Flannelly   (Kan.)   810. 

8.  Section  3116  of  the  North  Dakota  Revised  Codes  of  1913,  which 
provides  for  a  maximum  charge  for  grain  storage,  precludes  the  Commis- 
sion from  making  any  rule  requiring  warehouses  to  charge  for  storage, 
in  the  absence  of  a  showing  that  free  storage  results  in  abuses  of  the 
anti-discrimination  act.    Re  Compulsory  Charge  (N.  D.)  222 

///.  Reasonahleneas ;  factors  to  be  considered, 

a.  In  general, 

0.  Evidence  that  a  large  part  of  the  capitalization  of  a  public 
service  company  docs  not  represent  money  actually  piid  is  immaterial 
on  the  question  of  the  reasonableness  of  its  rates.  Board  of  Trade  v. 
Mountain  Home  Teleph.  Co.   (N.  Y.)  688. 

10.  That  a  railroad  system  contains  a  duplication  of  facilities  and 
noncompensatory  lines,  and  is  owned  by  interests  which  control  the 
whole  traffic  situation  in  the  district,  may  be  considered  in  fixing  rates. 
Re  San  Diego  A  S.  E.  R.  Co.   (Cal.)   1. 

11.  Tlie  principle  that  a  railroad  must  charge  rates  high  enough  to 
support  it  is  qualified  by  the  reco^ized  truth  that  patrons  of  public 
utilities,  by  reason  of  the  volume  of  business,  may  be  unable  to  pay 
rates  which  would  return  even  operating  expenses.  Re  San  Diego  k  S. 
E.  R.  Co.    (Cal.)    1. 

5.  Comparison  of  rates, 

12.  Comparison  was  made  between  telephone  rates  prior  and  subse- 
quent to  a  ::onsolidation,  in  determining  whether  the  latter  rates  were 
excessive.    Coeur  D'Alene  v.  Interstate  Utilities  Co.  (Idaho)  438. 
P.U.R.1916C. 
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RATES— continued. 

c.  Cost  of  service* 

13.  In  making  use  of  the  result  of  a  cost  analysis  to  formulate  a 
rate  schedule,  where  the  analysis  is  based  upon  the  oost  of  the  plant 
new  rather  than  its  fair  value,  one  of  the  modifications  of  the  cost  of 
any  class  of  service  as  shown  must  be  a  modification  on  accoimt  of  the 
difiTerence  existing  between  cost  new  and  fair  value.  Bogart  y.  Wis- 
consin Teleph.  Co.   (Wis.)   1020. 

d.  Value  of  service, 

14.  A  number  of  considerations  besides  the  result  of  a  cost  analysis 
enter  into  the  problem  of  revising  telephone  rates,  among  which  are 
the  value  of  different  classes  of  service  as  far  as  ascertainable,  and  the 
commercial  aspect  of  each  portion  of  the  schedule.  Bogart  v.  Wisconsin 
Teleph.  Co.  (Wis.)  1020. 

15.  In  fixing  the  rates  and  charges  complained  of,  the  sole  question 
before  the  Commission  was  whether  the  charge  was  a  reasonable  exac- 
tion to  be  paid  by  the  individual  dealing  with  the  company,  considering 
the  service  to  be  rendered  by  the  company.  With  the  question  whether 
or  not  the  rate  when  applied  to  all  the  gins  concerned  would  yield  suffi- 
cient revenue  to  pay  the  operating  expenses  and  keep  all  of  them  run- 
ning for  any  length  of  time,  the  Commission  had  no  concern,  and  hence 
the  effect  of  an  admission  by  the  Corporation  Commission,  in  a  proceed- 
ing for  contempt  against  one  company  whose  rates  and  charges  had 
been  fixed,  for  violating  the  order,  that  such  it  would  not,  is  nil,  Okla- 
homa Gin  Co.  V.  State  (Okla.)  22. 

e.  Long  and  short  term  rate, 

16.  A  utility  making  a  bid  to  furnish  municipal  street  lighting  at  a 
higher  rate  for  a  two-year  term  than  for  a  ten-year  term  cannot  be 
compelled  to  furnish  service  for  the  short  term  at  the  long-term  rate, 
since  a  higher  rate  may  be  charged  for  the  shorter  term.  Tamaqua  ▼. 
Eastern  Pennsylvania  Light,  Heat  A  P.  Co.  (Pa.)  430. 

/.  Franchise  restrictions, 

17.  A  sewer  utility  will  not  be  allowed  to  increase  its  rate  over  the 
maximum  fixed  by  an  ordinance  contract,  where  a  denial  of  the  increase 
will  not  make  it  impossible  to  give  safe  and  adequate  service,  and  where 
the  existing  rates  yield  a  return  slightly  in  excess  of  2|  per  cent,  since 
rates  producing  that  income  are  not  confiscatory.  Re  Burlington  Sewer- 
age Co.  (N.  J.)  605. 

18.  A  consolidated  telephone  company  operating  in  a  certain  terri- 
tory under  the  nonrestrictive  franchise  of  a  company  which  it  has  taken 
over  is  not  bound  by  the  rate  restrictions  of  the  franchise  of  anotiier 
absorbed  company  formerly  operating  in  the  same  territory  where  only 
the  physical  property  of  the  latter  company  has  been  purchased;  esp^ 
cially  where  the  subscribers  of  the  competing  company  had  acquiesced  for 
many  years  in  higher  rates  established  by  it.  Board  of  Trade  ▼.  Moun- 
tain Home  Teleph.  Co.   (N.  Y.)   688. 

P.U.R.1916C. 
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KkTES—conimued. 

IV.  DUetknination. 

Diflcriminaiion  in  ratc«i  see  DiacaniiHATios,  h 

F.  iM<M  9f  pmHiemUtr  «WWW#ib 

J«  In  ifenermU 

19.  Submeter  or  aaoondary  electric  meters  may  be  cbarged  for 
separately  on  a  monthly  rental  basis  where  the  rates  are  based  on  a 
supply  from  one  meter.  East  Bakersfield  Improv.  Asso.  ▼.  San  Joaquin 
Light  k  P.  Corp.  (Cal.)  830. 

20.  Payment  for  electricity  misappropriated  by  a  consumer  should 
be  based  on  the  average  bill  for  dwellings  having  the  same  number  of 
rooms  and  occupants,  and  not  upon  his  maximum  monthly  consumption. 
Bertram  ▼.  Pacific  Gas  k  E.  Co.   (Ariz.)   410. 

2,  Connected  load  or  maxitnufn  demand* 

21.  Electric  rates  based  on  the  connected  load  rather  than  the 
maximum  demand  are  preferable  for  small  consumers  whose  operating 
characteristics  are  well  known.  East  Bakersfield  Improv.  Asso.  v.  San 
Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

22.  The  maximum  demand,  as  a  base  for  an  electric  rate,  should 
be  taken  by  continuous  readings  of  at  least  fifteen  minutes  rather  than 
five  minutes;  and  the  charge  should  be  for  the  period  for  which  a  bill 
is  normally  rendered  rather  than  for  the  entire  year.  East  Bakersfield 
Improv.  Asso.  ▼.  San  Joaquin  Light  &  P.  Corp.   (Cal.)   830. 

3.  BlocJc  rates, 

23.  A  charge  of  8.88  cents  gross  and  8  cents  net  for  the  first  30 
kilowatt  hours  of  a  period  of  six  months  was  held  reasonable.  Wells- 
burg  V.  Tri-State  R.  k  Electric  Co.   (W.  Va.)   258. 

4.  Minimum  charge, 

24.  A  minimum  charge  for  electricity  is  proper.  Wellsburg  ▼.  Trl- 
SUte  R.  &  Electric  Co.  (W.  Va.)  258. 

25.  A  minimum  bill  for  residence  lighting  was  fixed  at  75  cents  per 
meter  per  month  rather  than  at  $1  per  month.  East  Bakersfield  Improv. 
Asso.  V.  San  Joaquin  Light  &  P.  Corp.   (Ca..)   830. 

b.  Express, 

26.  Express  companies  operating  in  Louisiana  were  authorized  to 
adjust  intrastate  rates  to  conform  to  the  schedules  of  the  Interstate 
Commerce  Commission,  it  appearing  desirable  that  interstate  and  intra- 
state rates  be  uniform,  that  the  former  rates  were  unremunerative,  and 
that  there  would  be  a  slight  advance  in  less  than  4  per  cent  of  the 
traffic.    Ex  parte  American  Exp.  Co.  (La.)  543. 

P.U.R.1916C. 
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e.  Oam, 

27.  A  minimum  gas  >bill  of  25  cents  per  month  per  meter  wns  in- 
creased to  50  cents  per  month  to  consumers  failing  to  use  625  cubic 
feet  per  month  from  the  primary  block  of  10,000  cubic  feet,  that  ijeinjj 
the  customary  charge  in  other  cities  of  comparable  size.  Springfield  v. 
Springfield  Gas  &  £.  Co.   (111.)  281. 

d.  Inferurhan  raMteay, 

Right  to  increase  rates  notwithstanding  obligations  to  patrons  along 

line  to  retain  rates,  sec  Return,  3. 
Right  of  railway  to  increase  rates  to  reduce  operating  losses  rather  than 

reduce  quality  of  service,  see  Retubn,  4. 

28.  An  inter  urban  railway  rate  of  10  cents  to  a  certain  point  is 
not  shown  to  be  unreasonable,  by  comparison  with  a  6-cent  rate  to 
the  same  point  on  a  parallel  railway,  furnishing  better  transfer 
facilities  and  more  frequent  service,  where  it  appears  that  the  latter 
company  is  not  itself  earning  a  fair  return.  Lindemann  y.  Chicago  & 
M.  Electric  R.  Co.   (Wis.)   265. 

29.  In  modifying  a  zone  system  of  interurban  railway  rates  so  as 
to  permit  of  mileage  charges  beyond  tlie  first-fare  zone  in  case  of  pur- 
chases of  tickets  or  coupons,  children's  half-fare  rates  were  made  one 
half  of  the  full  rates  for  either  cash,  ticket,  or  coupon  fares  respectively, 
the  company  being  allowed  the  benefit  of  the  half  cent  on  fractional 
computations,  and  being  required  to  charge  only  one  full  fare  in  case  of 
two  half-fare  passengers  traveling  together.  Lindemann  y.  Chicago  & 
M.  Electric  R.  Co.    (Wis.)   265. 

e.  Natural  ffos, 

30.  A  natural  gas  industrial  rate  cannot  conclusively  be  shown  to 
be  unreasonable  by  comparison  with  rates  at  other  points  where  local 
conditions  are  materially  different.  Southern  Oil  Co.  v.  Yale  Natural 
Gas  Co.   (Okla.)  93. 

/.  Railroads. 

1,  In  general. 

Consideration  of  division  of  through  rates  in  rate  making,  see  Rvrumif, 
7. 

2.  Paatienger  rates, 

(a)   In  general. 

31.  A  railroad  operating  at  a  loss  may  be  authorized  to  decrease 
fares  on  one  of  its  lines  to  secure  larger  revenue  from  the  resulting 
increase  of  travel.    Re  San  Diego  &  8.  E.  R.  Co.  (Cal.)  1. 

32.  A  fraction  of  one-half  mile  or  over  may  be  considered  a  mile, 
P.U.R.1916C. 
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in  computing  a  railroad  passenger  fare.     Re  Rates  MiBSouri  Southern 

R.  Co.   (Mo.)  607. 

33.  A  charge  of  the  sum  nearest  to  five  or  naught  may  be  made  for 
a  railroad  passenger  fare,  provided  that  the  minimum  is  not  less  thau 
5  cents.     Re  Rates  Missouri  Southern  R.  Co.   (Mo.)   607. 

34.  A  charge  of  one  half  the  adult  fare  for  children  between  the 
ages  of  five  and  twelve  years,  and  the  free  carriage  of  children  undor 
live  years  of  age,  was  held  reasonable.  Re  Rates  Missouri  Southern  R. 
Co.    (Mo.)    C07. 

(b)   Excess  fares, 

35.  An  excess  charge  of  10  cents  may  be  exacted  from  passengers 
paying  fare  on  trains  when  ample  opportunity  has  been  afforded  for  the 
purchase  of  a  ticket,  provided  that  the  excess  is  refunded  upon  pres- 
entation of  the  receipt.     Re  Rates  Missouri  Soutliern  R.  Co.  (Mo.)  607. 

(c)   Baggage, 

36.  The  carrying  of  150  pounds  of  baggage  free  with  each  adult  pas- 
senger and  75  pounds  with  each  half-fare  ticket  was  held  reasonable. 
Re  Rates  Missouri  Southern  R.  Co.   (Mo.)   607. 

3.  Freight  rates. 

Consideration  of  weight,  liability,  and  class  of  equipment  used  in  fixing 
railroad  commodity  rates,  see  Discbimination,  6. 

Necessity  of  filing  tariff  and  schedule  before  extending  privilege  of  stop- 
ping cattle  in  transit  to  test  market,  see  Discrimination,  14. 

87.  To  determine  the  reasonableness  of  freight  rates  consideration 
must  be  given  to  all  the  elements  surrounding  the  movement  of  the 
trafiic,  and  not  solely  to  the  rates  of  other  railroads  differently  situated. 
Re  San  Diego  &  S.  E.  R.  Co.   (Cal.)   1. 

38.  A  railroad  will  not  be  prevented  from  establishing  reasonable 
freight  rates  merely  because  shippers  cannot  sell  their  products  at  a 
profit,  since  this  may  be  due  to  natural  or  other  advantages  of  com- 
l)ctitor8,  and  freight  rates  cannot  be  based  solely  on  tlie  needs  of  a 
shipper.     Re  San  Diego  &  S.  E.  R.  Co.  (Cal.)  1. 

39.  Freight  rates  apparently  not  excessive  by  comparison  may  be 
authorized  subject  to  further  investigation  upon  specific  complaint.  Re 
San  Diego  k  S.  £.  R.  Co.   (Cal.)   1. 

40.  In  formulating  a  scheme  of  railroad  class  rates,  it  is  proper  to 
ascertain  a  just  first-class  rate  and  to  base  the  other  classes  upon  a 
given  percentage  of  such  rate.  Re  Rates  Missouri  Southern  R.  Co.  (Mo.) 
607. 

41.  In  computing  charges  under  railroad  freight  rates,  fractions  of 
a  cent  one  to  five  tenths  may  be  dropped,  and  six  to  nine  tenths  called 
one.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

42.  A  shipper  calling  for  a  car  of  specified  size  and  in  common  use 
for  the  traffic  to  be  handled  is  entitled  to  have  his  shipment  accepted 
P.U.R.1916C. 
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and  billed  by  the  carrier  subject  to  the  minimum  weight  applicable  on 
the  equipment  ordered,  although  a  car  of  greater  carrying  capacity  ia 
furnished,  unless  the  shipper  loads  the  car  in  excess  of  the  carrying 
capacity  of  the  equipment  ordered.  Re  Rates  Missouri  Southern  R.  Co. 
(Mo.)  607. 

g,  SetoerB. 

Increase  over  maximum  rate  fixed  by  ordinance  contract,  see  17,  supra. 

h.  Steamboats, 

43.  A  steamship  lumber  rate  of  more  than  the  traffic  will  bear  will 
not  be  reduced  to  a  point  that  will  move  the  traffic  where  terminal  out- 
of-pocket  expenses  will  not  be  covered.  Villaflor  ▼.  (Dompafiia  General 
De  Tabacos  De  Filipinas    (Philippine)    127. 

i.  Street  railuHiya, 

44.  A  railroad  will  not  be  permitted  to  increase  established  railway 
fares  within  a  city  from  5  to  10  cents  unless  justification  therefor  is 
shown,  §  27  of  the  Public  Utilities  act  (Cal.)  providing  that  not  more 
than  5  cents  shall  be  charged  within  the  corporate  limits  of  any  city 
unless  justified.    Re  San  Diego  &  S.  E.  R.  Co.  (Cal.)  1. 

j.  Telephones, 

45.  The  use,  and  not  the  location,  of  a  telephone,  must  decide  its 
classification  as  residential  or  business.  Re  Centralia  Teieph.  Co. 
(Kan.)  421. 

46.  The  Wisconsin  Commission  will  not  fix  a  uniform  rate  for  tele- 
phone service  for  the  state  as  a  whole,  or  a  uniform  rate  for  all  classes 
of  service  in  a  city,  since  such  uniformity  cannot  be  justified  either  by 
the  cost  or  value  of  the  service.  Bogart  v.  Wisconsin  Teieph.  Co.  ( Wis. ) 
1020. 

47.  The  practice  of  a  telephone  company  of  applying  the  rates  for 
the  nickel  classes  of  service  in  the  form  of  a  monthly  guaranty  was  held 
reasonable.    Bogart  v.  Wisconsin  Teieph.  Co.  (Wis.)  1020. 

48.  A  schedule  of  telephone  rates  for  various  classes  of  service  may 
be  based  on  the  principle  of  the  cost  of  the  service  although,  by  reason 
of  the  peculiar  character  of  the  business,  this  principle  may  be  so  modi- 
fied as  to  permit  a  higher  rate  of  profit  on  some  classes  of  serriee  than 
on  others.     Bogart  v.  Wisconsin  Teieph.  Co.   (Wis.)   1020. 

49.  Excess  radius  charges  for  telephone  service  varying  for  one- 
party  lines  from  $7.50  for  the  first  quarter  mile  to  $108  for  the  twelfth 
quarter  mile,  for  two-party  lines  from  $3.75  for  the  first  quarter  mile  to 
$54  for  the  twelfth  quarter  mile,  and  for  four-party  lines  from  $1.88 
for  the  first  quarter  mile  to  $27  for  the  twelfth  quarter  mile,  were  held 
excessive,  being  out  of  proportion  to  the  increased  cost  incurred  by  rea- 
son of  such  excess  mileage.  Bogart  t.  Wisconsin  Teieph.  Co.  (Wis.) 
1020. 

P.U.R.1916C. 
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50.  An  unlimited  business  rate  of  $06  per  year  was  redvced  to  $87 
per  year,  although  the  cost  of  the  service  was  approximately  $75  per 
main  station  per  year,  it  appearing  that  about  30  per  cent  of  its  sub- 
scribers were  voluntarily  taking  this  needlessly  ezpensiTB  olaas  of  senr- 
ice.    Bogart  ▼.  Wisconsin  Teleph.  CJo.  (Wis.)  1020. 

51.  A  flat  rate  of  $2  per  month  for  rural  multi-party  telephones  is 
not  excessive  where  connection  is  made  with  1,353'  instruments,  where 
the  rate  is  lower  than  that  of  other  companies  for  similar  service,  and 
where  the  rate  does  not  permit  a  return  of  8  p^  cent  and  a  depreciation 
allowance  of  10  per  eent.  Lambert  v.  Northern  I.  k  M.  Power  Co. 
(Mont)  145. 

le.  Waters. 

Duty  of  utility  to  furnish  pure  water  supply  before  increasing  rates,  see 
Return,  5. 

52.  A  minimum  charge  for  water  may  be  made.  New  Castle  Box  Co. 
▼.  New  Castle  Water  Co.   (Pa.)   106. 

53.  A  minimum  water  charge  of  $48  a  quarter  for  2-inch  pipe  service 
to  a  factory  cannot  be  shown  to  be  unreasonably  high  by  comparison 
with  an  annual  charge  of  $7,000  for  public  service,  or  with  a  minimum 
domestic  charge  of  $5  a  year,  or  with  an  annual  charge  of  $28  for  fire 
protection  hydrants  served  by  4  and  6  inch  pipes,  especially  where  there 
is  no  evidence  as  to  the  reasonableness  of  the  $28  charge,  where  the  plant 
return  does  not  exceed  4.44  per  cent,  and  where  the  average  bill  to  the 
factory  for  actual  consumption  over  a  period  of  17  quarters  materially 
exceeded  the  minimum.  New  Castle  Box  Co.  ▼.  New  Castle  Water  Co. 
(Pa.)  106. 

READING  IIETERS. 

Of  gas  meters,  method  of,  see  Sebvice,  20. 

BEAPPORTIONMENT. 

Basis  for  reapportioning  telephone  expenses,  see  Appobttonment,  6. 

RECEIVERS. 

Jurisdiction  of  Commission  over  receivers  appointed  by  court  to 
operate  public  utility,  see  Cokmissions,  7. 

Power  of  Commission  to  regulate  rate  of  utility  operated  by  re- 
ceiver, see  Rates,  7. 

RECONNECTINO  CHARGE. 

Consumers  to  pay  for,  when,  see  Service,  9. 

Where  electric  service  has  been  cut  off  for  misappropriation  of 
electricity,  see  Service,  12. 

REDUCED  RATES. 

See  Free  ob  Reduced  Rates. 
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KEFUND. 

Of  excess  fare  collected  from  passengers  without  tickets,  see  Ratbs, 
36. 

REGULATIONS. 

See  Rules  and  Regulations. 

REMEDIES. 

See  Certiorari;  Injunction;  Mandamus. 

By  appeal,  see  Appeal  and  Review. 

Necessity   of   exhausting   remedy   through   Commission   to  compel 

efficient  service  before  resorting  to  the  courts,  see  Mandamus, 

3. 
See  also  Parties;  Procedure.    * 

REMOVAI.  OF  CAUSES. 

1.  An  original  proceeding  in  mandamus  is  not  removable  from  a 
state  to  a  Federal  court,  for  the  reason  that  it  is  not  a  "civil  action" 
within  the  meaning  of  the  removal  acts  of  Congress  (act  March  3,  1911, 
chap.  231,  §  28,  36  Stat,  at  L.  1094,  Comp.  Stat.  1913,  §  1010).  SUtc 
ex  rel.  Caster  v.  Flannelly   (Kan.)   56. 

2.  A  suit  which  is  ancillary  and  supplemental  to  one  previously 
brought  in  a  state  court,  and  which  is  so  connected  with  the  original 
suit  as  to  form  an  incident  thereto,  and  to  be  substantially  a  continu- 
ation thereof,  cannot  be  removed  into  a  district  court  of  the  United 
States,  unless  the  original  suit  has  been  previously  or  may  be  simul- 
taneously removed.    State  ex  rel.  Caster  v.  Flannelly  (Kan.)  56. 

RENTAL. 

Apportion ment  of  rent  of  general  offices  used  by  gas  and  electrie 

departments,  see  Apportion  mext,  2. 
Allowance  for,  in  fixing  operating  expenses,  see  Return,  22,  23. 

REPAIRS  ANB  REPLACEMENTS. 

Increase  in  telephone  rates  to  provide  for  replacements,  see  Re- 
turn, 6. 

Abnormal  expense  for  maintenance  of  way  and  structures  in  single 
year,  to  be  amortized,  see  Return,  11. 

Jurisdiction  of  New  York  Commission  over  issuance  of  securities 
for  maintenance  and  replacements,  see  Security  Issues,  10. 

Right  to  charge  interest  during  construction  on  replacements  made 
while  operating  railroad,  see  Valuation,  42. 

REPARATION. 

Refund  of  excess  fares  collected  from  passengers  without  tickets, 
see  Rates,  35. 

REPLACEMENTS. 

See  Repairs  and  Replacements. 
P.U.R.1916C. 
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BEPRODUCTION  COST. 

Consideration  of,  in  fixing-  value  for  rate  making,  see  Valuation, 

3-5,   13. 
Method  of  ascertaining,  see  Valuation,  26. 

REPRODUCTION  COST  LESS  XIEPBECIATIOV. 

As  measure  of  value  in  valuation  proceedings,  see  Valuation,  14- 

16. 
Method  of  ascertaining,  see  Valuation,  27-32. 

BFiSKRVlS  rUJUK 

Depreciation  reserve,  see  Dkpbbciation,  10-12, 

RESERVOIRS. 

Allowance  for  capacity  value  of  reservoirs  in  addition  to  construc- 
tion cost  and  value  of  water  rights  in  rate  valuation,  see  Valu- 
ation, 78. 

RESIDENCE. 

Vacant  residence  not  necessary  adjunct  of  gas  making  not  included 
in  rate  valuation,  see  Valuation,  58. 

RESIDENCE  TELEPHONE  RATES. 

Propriety  of  liaving  a  business  telephone  bear  portion  of  rate  in- 
crease wliere  residence  rate  is  below  cost  of  service,  see  Dis- 
crimination, 8. 

Use  ratlier  than  location  of  telephone  as  determining  classification 
as  residental  or  business,  see  Rates,  45. 

RETURN. 

f .  In  general,  i— 7. 
II,  Return  as  a   whole,  8,  0, 
III.  Amortization   of  losses  and  expennen,    10^12, 
IV.  Operating  expetufen,    13^27. 

a.  In  general,  13,  14. 

b.  Salaries  and  services,   15,  16. 

c.  Supervision  expenses,  i7,  IS. 

d.  Carrying  charge  by  supply  company,  19. 

e.  Cost  of  production,  20,  21. 

f.  Rentals,  22,  23. 

g.  Sale  expenses,  24. 

h.  Exp^nte  of  rate  proceeding,  25. 
i.  Interest,   26. 

j.  Protection  against  losses,  27. 
V.  Reasonableness^  28—47. 

a.  Factors  to  be  considered,  28—33. 

b.  Reasonableness  of  particular  amounts,   34-^7* 

1.  Electricity,  84,  35. 

2.  Gas,  36,  37. 
P.U.R.1910C.  74 
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3*  Interurhan  railitayf  88, 

4.  Natural  gas,  39. 

5.  Bailroads,  40,   41. 

6.  Sewers, 

7.  Telephones,   42^46, 

8.  Water,  47. 

J.  In  general. 

Utility  stockholders  not  entitled  to  dividends  until  a  proper  depreciation 
reserve  is  set  up,  see  Depreciation,  10. 

Changes  in  rates,  producing  inadequate  return  to  eliminate  discrimina- 
tion, see  Rates,  4. 

1.  In  estimating  the  cost  of  telephone  service  interest  was  computed 
at  71  per  cent  on  the  cost  new  of  the  physical  property.  Bogart  v.  Wis- 
consin Teleph.  Co.  (Wis.)  1020. 

2.  A  railroad  should  bear  some  of  the  loss  incident  to  crop  failure 
and  general  business  depression.  Re  San  Diego  &  S.  £.  R.  Co.  (Cal.) 
1. 

3.  Interurban  railway  fares  which  return  far  less  than  operating 
expenses  may  be  increased  in  spite  of  obligations  to  consider  settlers 
along  the  line  and  the  company's  verbal  promises  upon  receiving  its 
charter.     Re  San  Diego  &  S.  K.  R.  Co.   (Cal.)   1. 

4.  A  railway  will  be  permitted  to  increase  its  fares  to  reduce 
operating  losses,  rather  than  return  to  an  abbreviated  service,  where  it 
is  not  likely  that  a  lesser  service  is  wanted  or  would  decrease  losses. 
Re  San  Diego  &  S.  E.  R.  Co.   (Cal.)   1. 

5.  A  water  company  furnishing  impure  water  and  receiving  an 
inadequate  revenue  will  not  be  permitted  to  increase  its  rates  or  to  put 
a  meter  rate  into  effect,  until  after  a  pure  supply  is  furnished.  Thorn 
V.  Montgomery  Light  A  Water  Improv.  Co.   (W.  Va.)  406. 

6.  A  co-operative  telephone  association  will  be  permitted  to  in- 
crease its  rates  to  provide  for  replacements  and  reconstruction  although 
past  surplus  has  been  used  for  extensions  instead  of  depreciation,  where 
the  management  has  been  economical,  no  dividends  have  been  paid,  and 
none  of  the  increase  will  be  used  to  pay  dividends  or  increase  salaries. 
Re  Hamilton  Coimty  Farmers'  Teleph.  Asso.   (Neb.)   151. 

7.  An  amount  received  on  a  division  of  a  through  rate  by  the  initial 
railroad  in  excess  of  its  local  rate  cannot  be  deducted  from  its  reve- 
nue in  rate  making,  where  the  excess  is  based  upon  the  reduction  in  ex- 
pense to  the  subsequent  carriers  in  soliciting  the  traffic,  furnishing  and 
placing  the  cars  for  loading,  and  otherwise  starting  the  shipment.  Re 
Rates  Missouri  Southern  R.  Co.   (Mo.)  607. 

//.  Return  as  a  whole. 

8.  A  utility  operating  several  departments  and  furnishing  different 
kinds  of  service  is  not  entitled  to  have  the  different  properties  valued 
as  one  property  and  the  rate  of  return  based  upon  the  earnings  of  the 
P.U.R.1916C. 
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entire  property.     Re  Ck>lorado  Springs  U^t,  Heat  k  P.  Go.   (Ck>lo.) 

464. 

9.  In  determining  the  reasonableness  of  telephone  rates  for  a  given 
city,  the  Wisconsin  Commission  will  not  consider  the  business  of  the 
company  in  the  state  as  a  whole,  but  will  give  principal  consideration 
to  the  cost  of  furnishing  service  in  the  city  as  related  to  the  revenue 
which  the  company  ia  deriving  from  that  service,  although  some  con- 
sideration may  be  given  to  the  fact  that  the  company  is  undertaking 
to  develop  a  comprehensive  system  of  telephone  service  in  the  state. 
Bogart  V.  Wisconsin  Teleph.  Co.   (Wis.)   1020. 

///.  Amortization  of  losses  and  expenses. 

10.  Payments  to  consumers  for  direct  current  motor  equipment 
made  useless  by  the  substitution  of  alternating  current  service  should 
be  held  in  a  suspense  account  and  amortized  over  a  period  not  to 
exceed  ten  years,  since  the  payments  cannot  be  charged  to  the  perma- 
nent capital  account.    Jackman  v.  Janesville  Electric  Go.   (Wis.)   400. 

11.  An  abnormal  expense  for  maintenance  of  way  and  structures  in 
a  single  year  should  not  be  charged  to  operating  expenses  for  that 
year,  but  should  be  distributed  over  a  larger  period,  in  determining 
the  amount  of  operating  expenses  in  a  railroad  rate  inquiry.  Re  Rates 
Missouri  Southern  R.  Co.    (Mo.)    607. 

12.  The  Illinois  Commission  ordered  that  all  discounts,  commissions, 
and  expenses  in  connection  witli  the  approval,  issuance,  and  sale  of 
bonds  be  amortized  out  of  income  in  equal  annual  instalments.  Re 
Southern  Illinois  Gas  Co.   (111.)   704. 

FF,  Operating  expenses. 

a.  In  general. 

Abnormal  expense  for  maintenance  of  way  and  structures  in  single  year 
not  to  be  charged  to  operating  expenses  for  that  year,  see  supra,  1 1 . 

13.  A  railroad  will  not  be  required  to  discontinue  a  nonpaying  line 
to  decrease  general  operating  losses  where  the  upkeep  of  the  line  is  so 
small  that  very  little  saving  would  result  from  its  abandonment.  Re 
San  Diego  &  S.  E.  R.  Co.  (Cal.)   1. 

14.  A  rural  multi-party  line,  rather  than  each  telephone  thereon, 
should  be  considered  as  the  unit  in  determining  the  average  cost  per 
station  for  exchange  operation  and  maintenance  of  exchange  equipment. 
Lambert  v.  Northern  I.  &  M.  Power  Co.  (Mont.)  146. 

h.  Salaries  and  services. 

15.  An  annual  allowance  of  $1,000  was  found  to  be  reasonable  for 
general  management  and  the  keeping  of  the  books  of  a  water  utility 
valued  for  rate  making  at  $150,000.  Re  Cripple  Greek  Water  Go. 
(Colo.)   788. 

16.  A  salary  of  $8,400  for  the  president  and  general  manager  of  a 
P.U.R.1916C. 
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telephone  system  valued  at  $81,251.48  for  rato  makin*?  was  held  ex- 
orbitant, and  an  allowance  of  $6,000  per  annum  was  held  ample.  C<Biir 
D'Alene  v.  Interstate  Utilities  Co.   (Idaho)  438. 

c.  Supervision  expennes, 

17.  An  operating  electric  company  is  justified  in  paying  a  holding 
company  2  per  cent  of  its  gross  sales  for  general  supervisiun  expense, 
where  the  management  of  the  utility  has  been  excellent  and  the  general 
operating  expenses  have  been  reduced  without  impairment  of  the  serv- 
ice.    Re  Colorado  Springs  Light,  Heat  &  P.  Co.   (Colo.)   464. 

18.  A  subsidiary  telephone  company's  annual  payment  of  4^  per 
cent  of  gross  earnings  to  the  parent  company,  in  return  for  the  cost  of 
promotion  and  financing,  lease  of  instruments,  patent  protection,  and 
peculiarly  valuable  executive  and  management  services,  was  held  a 
proper  operating  expense.     Re  Chesapeake  k  P.  Teleph.  Co.  (Md.)  925 

d.  Carrying  charge  hff  supply  compatty, 

19.  An  agreement  of  a  telephone  company  with  a  supply  company 
by  which  the  latter  receives  a  certain  percentage,  above  actual  cost  of 
materials,  for  carrying  charges,  does  not  necessarily  operate  to  burden 
the  telephone  company  with  excessive  maintenance  costs  or  with  abnor- 
mal construction  charges,  since  it  is  reasonable  that  the  supply  com- 
pany should  be  compensated  for  carrying  stock  for  the  relief  of  a 
telephone  company;  and  the  question  is  not  material  in  a  rate  inquiry 
where,  if  the  entire  charge  were  eliminated,  the  efTeet  of  the  reduction 
would  be  negligible.     Bogart  v.  Wisconsin  Teleph.  Co.   (Wis.)   1020. 

e.  Cost  of  production. 

20.  An  anticipated  saving  from  making  coal  gas  instead  of  water 
gas  should  be  considered  in  fixing  a  rate-making  allowance  for  the  cost 
of  producing  gas.    Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

21.  In  fixing  the  cost  of  producing  gas  per  1,000  cubic  feet,  com- 
parison may  be  made  with  the  costs  in  other  cities  of  an  approximate 
size,  although  such  comparison  is  not  controlling.  Springfield  v.  Spring- 
field Gas  &  £.  Co.  (111.)  281. 

/.  Rentals. 

22.  An  allowance  for  rent  in  a  rate  case  will  be  made  for  only  so 
much  of  a  leased  gas-holder  site  as  is  used  and  useful  for  the  holder. 
Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

23.  The  sum  of  $700,  and  not  $216,  was  held  a  fair  annual  operating 
expense  for  the  rent  of  gas  office  furniture  and  fixtures  valued  at  $7,037. 
Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  28L 

g.  Sale  expenses, 

24.  Expenses  in  the  sale  of  gas  that  have  increased  disproportion- 
P.U.R.1916C. 
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Ittely  to  sales  will  not  be  allowed  in  fixing  operating  expenses  in  ratj 

making.    Bpringield  t.  Springfield  Gas  &  E.  Co.  (111.)  281. 

h.  Expense  of  rate  proceeding, 

25.  No  allowance  will  be  made  for  extraordinary  utility  expenses 
incurred  in  a  rate-making  proceeding,  where  the  company  has  been 
compensated  by  excessive  rates  since  its  rates  were  questioned.  SSpring- 
field  V.  Springfield  Gas  4  E.  Co.  (IlL)  281. 

i.  Interest, 

26.  Interest  on  unfunded  debt  should  be  treated  as  part  of  the  re- 
turn, rather  than  as  an  operation  expense,  in  a  rate  proceeding.  Re 
Rates  Missouri  Southern  R.  Co.   (Mo.)   607. 

^.  Rroteetion  against  losses, 

27.  An  electric  utility  is  not  entitled  in  its  return  to  a  specific  al- 
lowance to  be  set  aside  annually  as  protection  against  extraordinary 
future  accidents.  Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.) 
464. 

V,  Reasonableness. 

a.  Factors  to  be  consi tiered, 

28.  The  average  annual  interest  necessary  to  attract  capital  to  simi- 
lar utilities  may  be  considered  in  fixing  a  rate  of  return.  Springfield 
V.  Springfield  Gas  &  E.  Co.   (111.)   281. 

29.  In  fixing  a  maximum  rate  of  return,  consideration  should  be 
given  the  legal  rate  of  interest,  the  current  market  rates  for  money, 
the  customary  rates  obtainable  on  investments  in  similar  enterprises, 
the  nature  of  the  business,  the  hazards,  and  whether  the  return  wilt 
attract  new  capital.    Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

30.  Returns  upon  the  investment  in  a  telephone  plant  should  cover 
the  cost  of  the  capital  necessary,  the  compensation  for  certain  risks 
such  as  are  not  covered  in  the  interest  charges,  and  the  cost  of  such 
managerial  expenses  as  are  not  included  in  the  operating  expenses 
proper.    Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)   1020. 

31.  The  value  of  utility  property,  the  amount  invested,  and  the 
value  of  the  service  to  the  consiuner,  sliould  all  be  considered  in  fixing 
the  rate  of  return.    Re  Bridgeport  Natural  Gas  &  Oil  Co.  (W.  Va.)  263. 

32.  The  right  of  a  public  utility  to  earn  a  reasonable  return  upon 
the  present  fair  value  of  its  property  is  contingent  upon  charging  the 
consuming  public  no  more  than  the  reasonable  value  of  the  commodity 
or  service  furnished.  Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.) 
464. 

33.  In  fixing  the  amount  of  the  annual  depreciation  allowance  on 
the  sinking-fund  basis,  the  California  Commission  will  not  assume  a 
return  of  only  4  per  cent,  where  it  appears  that  the  depreciation  re- 
P.U.R.1916C. 
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serve  is  regularly  invested  in  the  plant  upon  which  a  return  of  8  per 
cent  is  allowed.  East  Bakersfield  Improv.  Aaao.  ▼.  San  Joaquin  Light 
&  P.  Corp.  (Cal.)  830. 

b«  Reasonableness  of  particular  amounts. 

1.  Electricity. 

34.  A  return  of  $4,500  on  an  electric  companj^s  property  valued  at 
$100,000  is  small,  especially  where  no  allowance  has  been  made  for 
depreciation.     Wellsburg  v.  Tri-State  R.  &  Electric  Co.   (W.  Va.)   268. 

35.  A  return  of  8  per  cent  was  allowed  an  electric  utility,  on  the 
theory  that  a  return  should  be  sufficient  to  attract  additional  necessary 
capital,  although  the  cost  of  money  was  only  6  per  cent,  and  notwith- 
standing that  extensive  transmission  and  distribution  lines  had  been 
built  largely  to  hold  the  territory  from  a  competitor.  East  Bakersfield 
Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.   (Cal.)   830. 

2.  Qas, 

36.  A  return  of  7  per  cent  on  the  fair  value  of  a  gas  plant  was  held 
reasonable.    Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

37.  The  return  for  a  gas  utility  was  fixed  at  7  per  cent  to  enable  the 
company  to  earn  6i  per  cent  on  capital,  and  to  pay  interest  on  bonds 
issued  for  construction.  Mantua  Twp.  v.  New  Jersey  Gas  Co.  (N.  J.) 
163. 

3.  IntertirlHin  raU%cay. 

38.  Increased  interurban  railway  rates  which  will  not  amount  to 
more  than  4  per  cent  upon  the  valuation  of  the  company's  property 
cannot  be  said  to  produce  a  fair  return.  Lindemann  v.  Chicago  &  M. 
Electric  R.  Co.  (Wis.)  265. 

4.  Natural  gas. 

39.  An  annual  net  return  of  $6,800  on  an  investment  of  $50,000  i» 
not  excessive  for  a  natural  gas  company  considering  the  rapid  depre- 
ciation of  its  plant.  Re  Bridgeport  Natural  Gas  &  Oil  Co.  (W.  Va.V 
253. 

5.  Railroads. 

40.  Rates  yielding  a  return  of  0.46  per  cent  for  passenger  service 
and  4.06  per  cent  for  carload  freight  service  are  inadequate;  but  a  re^ 
turn  of  15.89  per  cent  for  less  than  carload  freight  service  is  ample,  if 
not  unreasonably  high.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

41.  An  inadequate  2  cents  a  mile  railroad  passenger  fare  was  in- 
creased to  3  cents,  rather  than  4  cents,  upon  consideration  of  the  worth 
of  the  service,  that  the  carrier  had  voluntarily  charged  only  3  centa 
prior  to  a  compulsory  reduction,  and  that  the  increase  might  yield  a  ra- 
P.U.R.1916C. 
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turn  of  7  per  cent;  and  upon  condition  that  the  carrier  would  sell  round- 
trip  tickets  at  a  10  per  cent  reduction  and  bearer  and  coupon  mileage 
books  at  2i  cents  a  mile.  Re  Rates  Missouri  Southern  R.  Go.  (Mo.) 
607. 

Return  in  excess  of  2}  per  cent  for  sewer  company  not  confiscatory,  see 
Rates,  17. 

7.  Telephones, 

42.  There  can  be  no  reduction  in  telephone  rates  which  produce  a 
return  of  from  }  of  1  per  cent  to  If  per  cent  upon  the  lowest  valuation 
permitted  by  the  evidence.  Board  of  Trade  v.  Mountain  Home  Teleph. 
Co.   (N.  Y.)  688. 

43.  Telephone  rates  yielding  a  return  of  only  2.51  per  cent  are  not 
excessive.    Coeur  D'AIene  v.  Interstate  Utilities  Co.  (Idaho)  438. 

44.  A  slight  increase  in  telephone  rates  that  will  yield  a  return  of 
5.857  per  cent  is  not  unreasonable.  Re  Long  Prairie  Teleph.  Co.  (Minn.) 
141. 

45.  A  return  of  8  per  cent  upon  the  fair  value  of  the  property  of  a 
telephone  company  was  held  justified,  particularly  in  view  of  the  un- 
usual efficiency  of  the  management,  and  of  the  peculiar  risks  of  the 
business.    Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)  1020. 

46.  Eight  per  cent  is  the  maximum  return  that  will  be  allowed  a 
telephone  company,  and  therefore  rates  yielding  a  return  of  6  per  cent 
are  not  excessive  although  an  increase  will  not  necessarily  be  permitted. 
Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  926. 

S,  Water. 

Water  utility  to  furnish  pure  water  notwithstanding  inadequate  return, 
see  Service,  30. 

47.  An  allowance  of  7  per  cent  was  made  for  return  from  a  water 
plant  in  fixing  the  operating  expenses.  Thorn  v.  Montgomary  Light  A 
Water  Improv.  Co.  (W.  Va.)  406« 

BEVEHUES. 

Apportionment  of  revenues  of  intrastate  railroads  between  inter- 
state and  intrastate  traflSc,  see  Appqbtiommbnt,  4. 

REVIEW. 

See  Appeal  and  Revikw. 

REVOCATION. 

Of  electric  transmission  line  franchise,  see  Fbanohisis,  4. 
Ground  for  revoking  order  auttiorizing  additional  bond  ismie,  Md 

SECUBITt  IBBIJEB,  2,  8. 

P.U.R.1916C. 
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Right  to  compel  electric  consumer  to  grant  free  riglit  of  way  be- 
yond his  installation  as  condition  precedent  to  service,  wee 
Sbbvice,  15. 

Allowance  for  value  of  railroad  right  of  way  in  valuation  proceed- 
ings, see  Valuation,  70-72. 

Allowance  for  telephone  rights  of  way  in  rate  valuation,  see  Valua- 
tion, 107-111. 

RISK. 

Consideration  of  risks  of  the  business  in  fixing  rate  of  return,  sec 
Return,  29,  30. 

ROAB  BEB. 

Right  to  include  appreciation  on  grading  due  to  adaptation  and 
solidification  of  railroad  road  bed  in  rate  valuation,  see  Valua- 
tion, 57. 

BULBS  AlfB  BEGITLATIONS. 

For  operation  of  jitneys,  see  Automobiles,  2-4. 

Power  of  Commission  to  make  rules  and  regulations  upon  ordering 
physical  connection  of  telephones,  see  Intercorporate  Rela- 
tions, 2. 

Rules  of  procedure  governing  filing  of  rates  and  tariffs  for  utilities 
operated  in  District  of  Columbia,  see  Rates,  2. 

B1TRAL  HIOHWATS. 

See  Highways  and  Streets. 

RUBAI.  TELEPHONE  UNES. 

Telephone  company  not  to  be  held  responsible  for  poor  senrice  be- 
cause of  rural  line,  see  Servicb,  33. 
Rates  for  rural  multi-party  telephones,  see  Rates,  51. 

RUSH  HOURS. 

On  street  railways,  see  Service,  27. 

SAI«ABIES. 

Allowance  for,  in  fixing  operating  expenses,  see  Return,  15,  16. 

SALE. 

For  sale  amounting  to  merger,  see  Consolidation,  Merger  and 

Sale. 
Discount,  commissions  and  expenses  in  connection  with  sale  of  bonds 

to  be  amortized,  see  Return,  12. 
Allowance  for  sale  expense  in  fixing  operating  expenses,  see  Rbturn, 

24. 

SALE  PBICE. 

Policy  of  California  Commission  not  to  authorize  stock  to  be  sold 
at  less  than  80  to  85  applioable  to  reissue  of  stock  bought  at 
an  assessment  sale,  see  Security  Issues,  16. 
P.U.R.1916C. 
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See  Rates. 


8£CURITT. 

K-L'quiring  farmers  to  sign  contract  providing  that  electric  bills 
shall,  be  a  lien  on  land  as  discrimination,  see  Dibcbimination, 
16. 

For  payment  of  bills,  see  Payment,  2-4. 

S£CinEtITT  ISSUES, 

/.  In  general,  1—5, 

//.  JuHadiction,  powers  and  duties  of  Cinnmissionf  &^10. 
Hi.  Purpose,   ll'-14. 
IV.  Broportion  of  bonds  to  stock,  J5. 

V.  Sale  price,  16. 

I.  In  general. 

Consolidation  of  interurban  railway  by  purchase  of  stock  and  bonds,  see 

C^ONSOLIDATION,    MeBOER    AND    SAI;E. 

Mandamus  to  compel  approval  of  security  issues,  see  Mandamus,  5,  6. 
Discounts,  commissions,  and  expenses  in  connection  with  approval,  is^ 

suance  and  sale  of  bonds  to  be  amortized,  see  Return,  12. 
Consideration  of  amount  and  value  of,  in  valuation  proceedings,  see 

Valuation,  3,  4,  17. 

1.  A  bondholder  is  not  entitled  to  notice  of  application  for  authority 
to  issue  additional  bonds,  where  it  is  not  required  by  the  Commission's 
rules  of  practice,  and  where  the  mortgage  conditions  the  additional  issue 
solely  upon  the  requirements  of  the  corporation  as  determined  by  its 
directors  and  approved  by  the  Commission.  Shiebler  v.  Suffolk  Gas  &  E, 
la.  Co.  (N.  Y.)  70. 

2.  An  order  duly  made,  authorizing  an  additional  issue  of  bonds, 
will  not  be  revoked  unless  it  was  granted  in  misapprehension  of  essen- 
tial facts  or  unless  the  applicant  acted  in  bad  faith.  Shiebler  v.  Suf- 
folk Gas  &  E.  L.  Co.  (N.  Y.)   70. 

3.  Tlic  fact  that  a  utility  agrees  to  pay  a  contractor  10  per  cent  in 
addition  to  the  cost  of  direct  labor  and  material  used  in  an  extension, 
and  that  the  contracting  company  is  affiliated  with  the  utility,  is  not  a 
groimd  for  revocation  of  an  order  authorizing  an  additional  issue  of 
bonds  to  pay  for  tlie  extension,  where  the  10  per  cent  charge  reim- 
burses the  contractor  for  out-of-pocket  expend4tiures  not  specifically  billed 
against  the  work,  where  no  advantage  is  taken  of  the  affiliation  to  reap 
an  undue  profit,  and  where  the  bonds  could  not  have  been  sold  on  favor- 
able terms  and  the  extension  made  without  the  contractor's  assistance. 
Shiebler  v.  Suflfolk  Gas  &  E.  L.  Co.  (N.  Y.)  70. 

4.  The  discretion  of  gas  utility  directors,  not  manifestly  exercised 
in  bad  faith  or  at  least  in  plain  disregard  of  the  rights  of  the  publk 
or  the  owners,  will  not  be  overruled  by  revoeation  of  an  order  authoris- 
ing an  additional  issue  of  bonds  to  pay  for  an  authorised  extension, 
P.U.R.1916C. 
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merely  because  not  immediately  remunerative.    Shiebler  y.  Suffolk  Gas 

A  E.  L.  Co.   (N.  Y.)   70. 

5.  A  hearing  upon  the  application  of  a  railroad  company  for  per- 
mission to  issue  securities  to  refund  indebtedness  to  another  company  for 
capital  expenditures  will  not  be  adjourned,  pending  the  determination  of 
a  minority  stockholder's  accounting  suit  affecting  part  of  the  indebted- 
ness, where  such  stockholders  have  failed  to  show  to  the  Commission 
that  the  indebtedness  was  not  properly  incurred  or  that  the  method  of 
liquidation  is  improper,  since  such  an  adjournment  would  be  tanta- 
mount to  an  injunction,  a  relief  which  should  and  could  be  obtained 
from  the  court  if  complainant's  interests  were  likely  to  be  jeopardised 
by  the  issuance  of  the  securities  asked  for.  Re  Long  Island  R.  Co.  (N. 
Y.)  81. 

//.  Jurisdiction^  powers  and  duties  of  Com^nission. 

6.  Commissions  should  give  applications  relating  to  the  issuance  of 
securities  the  earliest  attention  possible.  Re  Long  Island  R.  Co.  (N.  Y.) 
81. 

7.  The  Indiana  Commission  has  no  power  to  refuse  to  approve  the 
issuance  of  securities  by  a  utility  merely  because  the  proceeds  thereof 
are  to  be  expended  in  extensions  which  will  duplicate  the  facilities  of 
another  company.    Public  Service  Commission  v.  State  (Ind.)  42. 

8.  The  California  Commission  has  the  same  jurisdiction  over  the 
reissuance  of  stock  bought  in  by  the  utility  at  an  assessment  sale  as 
it  has  over  an  original  issue.    Re  Petaluma  &  S.  R.  R.  Co.  (Cal.)  779. 

9.  Equipment  trust  certificates  are  within  the  purview  of  the  Ari- 
zona statute  (Rev.  Stat.  1913,  chap.  11,  §|  2327,  2328)  providing 
that  a  railroad  shall  not  encumber  any  part  of  its  system  without  the 
Commission's  consent,  although  the  trustee  is  a  nonresident,  the  cer- 
tificates are  not  to  be  issued  or  payable  in  Arizona,  and  the  trust 
agreement  and  railroad  lease  of  the  trust  rolling  stock  are  not  a  lien 
upon  any  property  permanently  located  in  Arizona,  where  the  equip- 
ment will  be  used  upon  an  afliliated  line  wholly  intrastate  in  character 
and  for  intrastate  traffic  on  the  lessee's  interstate  lines,  as  well  as  for 
purely  interstate  traffic.    Re  iSouthern  P.  Co.  (Ariz.)  776. 

10.  The  New  York  Commission  has  authority  under  |  69  of  the 
Public  Service  Commissions  law,  as  amended  in  1910,  to  approve,  in  a 
proper  case,  an  issue  of  securities  for  the  purpose  of  maintenance  of 
service  and  making  replacements,  provided  that  the  purposes  are  ex- 
pressly stated  and  certified  in  the  order,  and  the  transaction  is  safe- 
guarded by  requiring  the  due  and  timely  amortization  or  other  extin- 
guishment of  the  charges  thus  created.  Re  Binghamton  Ligbt,  Heat  &  P. 
Co.  (N.  Y.)  769. 

Ill,  Purpose. 

11.  Stock  may  be  issued  as  a  dividend  against  a  surplus  aocum- 
ulated  from  reasonable  rates  without  payment  of  dividends  or  salaries, 
tiie  stock  representing  more  money  in  the  plant  than  its  par  value.    Re 
Mars  HiU  k  B.  Electric  Light  k  Water  Co.  (Me.)  603. 
P.U.R.1916C. 
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12.  Stock  can  be  issued  as  a  dividend  under  the  negative  provision 
of  I  37  of  the  Maine  Public  Utilities  act,  that  a  stock  dividend  cannot 
be  declared  without  the  Commission's  consent,  although  such  an  issue 
is  not  within  the  affirmative  provision  of  |  86,  which  declares  the 
purposes  for  which  stock  can  be  issued,  since  the  latter  section  applies 
only  to  the  issue  of  securities  to  secure  new  capital.  Re  Mars  Hill  k 
B.  Electric  Ught  &  Water  Co.   (Me.)   603. 

13.  Upon  organization,  a  gas  company  was  authorized  to  use  $473,- 
700  of  the  proceeds  of  the  sale  of  stock  and  bonds  for  the  acquisition 
of  property  and  the  construction  of  facilities,  $67,028  of  the  proceeds 
for  engineering,  superintendence,  omissions,  interest  during  construc- 
tion, and  legal  expenses,  $50,000  of  the  proceeds  for  working  capital  and 
development  expenses  (provided  that  such  part  of  this  fund  as  is  not 
required  for  said  purposes  shall  be  used  for  the  retirement  of  bonds, 
or  in  extensions,  improvements,  or  additions  to  facilities),  and  $38,372 
of  the  proceeds  for  organization,  promotional,  financing,  and  general 
expenses  and  salaries  and  expenses  until  operation  is  begun  (provided 
that  no  part  of  this  amount  shall  be  expended,  except  as  needed  for 
actual  expenses,  until  construction  is  actually  begun  and  then  only  in 
proportion  as  the  work  progresses).  Re  Southern  Illinois  Gas  Co. 
(111.)  704. 

14.  The  Binghamton  Light,  Heat,  &  Power  Company  was  author- 
ized to  exe'cute  a  mortgage  open  as  to  amount;  to  issue  $708,000  face 
value  of  thirty -year  gold  bonds  secured  thereby,  of  which  $500,000  are 
to  be  sold  at  90  and  accrued  interest,  and  $298,000  at  not  less  than 
87^  and  accrued  interest;  to  issue  $280,300  par  value  of  6  per  cent 
cumulative  preferred  stock;  upon  its  agreement  to  correct  its  fixed 
capital  and  other  accounts  to  conform  with  the  requirement  of  the  uni- 
form system  of  accounts  for  electrical  corporations;  to  set  up  and 
maintain  an  adequate  reserve  for  accrued  amortization  of  capital;  and 
to  amortize  through  earnings  any  deficiency  in  assets,  including  a  de- 
ficiency in  its  reserve  as  compared  with  liabilities,  the  amortization  to 
be  in  the  manner  and  at  the  rate  prescribed  by  the  Commission;  the 
proceeds  from  the  issues  to  be  used,  $440,000  for  the  reacquisition  of 
ita  first  refunding  5  per  cent  gold  bonds,  $150,000  for  the  exchange  of 
noncumulative  6  per  cent  preferred  stock  on  the  basis  of  par  for  par, 
$288^38.48  for  the  discharge  of  promissory  notes,  $77,300  for  proposed 
expenditures  for  additions  and  betterments,  and  $26,411.53  for  working 
<sapital.    Re  Binghamton  Light,  Heat  &  P.  Co.  (N.  Y.)  769. 

IV.  Pnypartion  of  htmds  to  stock* 

15.  A  utility  prohibited  from  issuing  bonds  in  excess  of  capital  stock 
may,  under  statutory  authority  to  issue  refunding  bonds,  issue  bonds 
to  retire  a  valid  original  issue,  although  an  intermediate  issue  may  be 
illegal  to  the  extent  that  the  total  exceeds  the  outstanding  stock.  Re 
Yo»k  Shore  Water  Co.  (Me.)  826. 

F.  Sale  price, 

16.  The  policy  of  the  California  Commission  not  to  authorize  stock 
P.U.R.1916C. 
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to  be  sold  at  less  than  80  to  85  applies  to  the  reissuance  of  stodc  bonght 

in  at  an  assessment  sale.    Re  Petaliuna  &  S.  R.  R.  Co.  (Cal.)  779. 

SEPARATION  OF  G&ABE8. 

See  Crossings. 

SERVICE* 

/,  JurindicUoHj  powers  and  duties  of  Commission^  1,  2. 
//.  Written  application  and  vontrat't  for  service,  3-^6. 
III.  Meters  and  service  connections;  fees,  7—12. 
IV.  Discontinuance  of  service,  13. 
V.  Discrimination. 

VI.  Service  by  particular  utilities,  14^36. 
a.  Electricity,   14^18. 

1.  In  general,  14. 

2.  Conditions  precedent  to  s€*rvice^  IS,  16. 

3.  Installation  of  transformers  and  circuit  hredkers; 

ownership,   17,  18, 
h.  Gas,   lOf  20. 

c.  Interurban  ralUtays,  21,  22* 

d.  Natural  gas,  23. 

e.  Railroads,  24-^26. 

1.  In  general,  24. 

2.  Station  facilities,  25,  26. 
/.  Street  railway,  27—30. 

1.  In  general,  27. 

2.  One  man  servicCf  28. 

3.  Discontinuance  of  freight  service,  20,  30. 
g.  Telephones,  3i— »?4. 

J.  In  general,  31—34. 

2.  Physical  connection, 
h.  Turnpikes,  35. 
i.  Water,  36. 

Right  to  mandamus  to  compel  efficient  service,  before  exhausting  remedj 
through  Commission,  see  Mandamus,  3. 

Service  by  existing  utility  as  affecting  admission  of  competition  in  oc- 
cupied territory,  see  Monopoly  and  Competition,  7-10. 

Payment  for  service,  see  Payment. 

I.  Jurisdiction,  powers  and  duties  of  Commission. 

Power  of  state  Commission  to  regulate  interstate*  trains,  see  Commebcb^ 

3,4. 
To  pass  upon  question  whether  consumer  has  misappropriated  service, 

see  Commissions,  1. 

1.  The  Oklahoma  Commission  has  no  power  to  order  free  inter- 
change service  between  telephone  companies.    Whittenberg  v.  Taloga  A 
D.  C.  Telepb.  Co.  (Okla.)  104* 
P.U.R.1916C. 
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2.  The  New  Yprk  Commission  cannot  compel  the  contimimnco  of 
service  under  the  terms  of  an  expired  contract  between  teleplione  com- 
panies for  physical  connection  and  joint  rates.  Paul  Smith*s  Hotel  Co. 
V.  Mountain  Home  Teleph.  Co.  (N.  Y.)   78. 

//.  Written  application  and  contract  for  service, 

0 

3.  Intending  electric  consumers  may  be  required  to  make  applica- 
tion in  writing  for  service,  setting  forth  the  location  of  the  premises, 
tlic  purpose  of  the  .service,  a  description  of  the  equipment,  the  name 
and  address  of  the  person  responsible  for  bills,  and  the  relation  of  the 
applicant  to  the  premises.  East  Bakersfield  Improv.  Asso.  v.  San  Joa- 
quin Light  &  P.  Corp.  (Cal.)  830. 

4.  An  electric  utility  cannot  require  consumers  to  sign  contractu 
as  a  condition  precedent  to  service  under  ordinary  conditions.  East 
Bakersfield  liuprov.  Asso.  v.  San  Joaquin  Light  k  P.  Corp.   (Cal.)   830. 

5.  An  electric  utility  can,  unless  a  higher  rate  is  paid  for  non- 
contract  service,  require  contracts  in  the  first  instance  as  a  condition 
precedent  to  agricultural  power  service  in  sparsely  settled  territory 
requiring  unusually  large  investments;  but  the  term  should  be  for 
three  years  rather  than  five  years,  and  continue  only  from  year  to  year, 
and  the  contract  should  be  sabject  to  cancelation  upon  equitable  terms, 
and  should  specify  for  the  information  of  signers  that  appeal  lies  to 
the  Commission  from  unreasonable  provisions.  East  Bakersfield  Improv. 
Asso.  v.  San  Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

6.  Contracts  can  be  required  to  be  signed  as  a  condition  precedent 
to  oil  well,  mining  power,  and  municipal  street  lighting  electric  serv- 
ice, in  view  of  the  uncertainty  and  hazards  of  the  business  or  the 
relatively  large  investment  required.  East  Bakersfield  Improv.  Asso. 
V.  San  Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

///.  Meters  and  service  connections;  fees. 

7.  Electric  meters  should  be  furnished  and  installed  by  the  utility 
at  its  own  expense.  East  Bakersfield  Improv.  Asso.  v.  San  Joaquin 
Light  &  P.  Corp.   (Cal.)  830. 

8.  An  electric  meter  should  not  be  used  which  has  an  error  of  regis- 
tration in  excess  of  2  per  cent  under  normal  operation,  the  con- 
sumer having  the  right  to  require  a  test  to  be  made  in  his  presence  or 
that  of  an  expert,  a  reasonable  charge  to  be  made  for  tests  made  oftener 
than  once  in  six  months.  East  Bakersfield  Improv.  Asso.  v.  San  Joaquin 
Light  &  P.  Corp.  (Cal.)  830. 

9.  Electrical  consumers  receiving  service  without  a  contract  may  be 
required  to  pay  for  the  cost  of  the  initial  service  connection,  and  discon- 
nections and  reconnections  made  at  their  request.  East  Bakersfield 
Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.   (Cal.)   830. 

10.  A  rule  requiring  prepayment  gas  meters  to  be  located  in  places 
that  are  as  inaccessible  as  possible  to  persons  having  no  right  upon  the 
premises  is  unreasonable  and  unnecessary.  Re  Western  United  Gas  Co. 
(111.)  708. 

P.U.R.1916C. 
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11.  A  water  utility,  and  not  the  consumer,  muBt;  furnish  the  service 
pipe  from  the  main  to  the  consumer's  premises.  Re  Cripple  Creek  Water 
Co.  (Colo.)  788. 

12.  A  reconnection  fee  may  be  charged  for  electricity,  but  not  for 
gas,  upon  restoring  both  services  which  were  cut  otf  because  of  a  rea- 
sonable belief  that  the  consumer  had  misappropriated  electricity.  Ber- 
tram V.  Pacific  Gas  &  E.  Co.  (Ariz.)  410. 

IV.  Discontinuance  of  service. 

Of  freight  service  by  passenger  street  railway,  see  29,  30,  infra. 
When  railroad  will  not  be  required  to  discontinue  nonpaying  line  to  de- 
crease general  operating  losses,  see  Rstubn,  13. 

13.  Reasonable  belief  that  a  consumer  is  misappropriating  electricity 
justifies  discontinuance  of  that  service,  but  does  not  also  justify  cutting 
o(T  his  gas.    Bertram  v.  Pacific  Gas  &  £.  Co.  (Ariz.)  410. 

V.  Discrimination. 

As  to  discriminatioa  in  senrice,  see  Discrimination,  11-16. 

VI,  Service  by  particular  uMiUes, 
a.  Electricity, 
1,  In  general. 

Separate  charge  for  sub  or  secondary  meters,  see  Rates,  19. 

14.  Farmers  paying  a  flat  rate  for  a  maximum  amount  of  electricitgr 
for  irrigation  pumps  should  be  permitted  to  use  the  energy  for  other 
purposes  when  the  pumps  are  not  in  use  and  the  demand  is  controlled 
by  a  double  throw  switch*  or  other  limiting  device,  although  an 
occasional  consumer  may  use  current  in  excess  of  his  payment.  East 
Bakersfield  Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.  ( Cal. )  830. 

2.  Conditions  precedent  to  service. 

Right  to  require  written   application  or  contract  for  consumers,   see 
supra,  3-6. 

15.  An  intending  electric  consumer  cannot  be  required  as  a  condi- 
tion precedent  to  service  to  grant  a  free  right  of  way  over  his  premises 
for  the  distribution  line  beyond  his  installation.  East  Bakersfield 
Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

16.  It  is  unreasonable  to  require  an  electric  consumer  to  waiye 
future  damages  from  defective  service  as  a  condition  precedent  tm 
service.  East  Bakersfield  Improv.  Asso.  v.  San  Joaquin  Light  k  P.  Corp. 
(CaL)  830. 

3.  Installation  of  transformers  and  circuit  breakers;  ownership, 

17.  Electric  transformers  should  be  supplied  by  the  utility  even 
P.U.R.1916C. 
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though  the  revenue  may  not  justify  the  iqatallation,  Bince  transformers 
are  a  necessary  instrumentality  in  the  rendition  of  service,  and  the 
utility  can  protect  itself  by  the  rate  or  by  a  guaranty.  East  Bakersfield 
Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

18.  A  circuit  breaker,  to  break  the  connection  of  electric  stand-by 
service  with  premises  having  a  private  supply,  upon  the  consumer's 
maximum  demand  exceeding  the  amount  contracted  for,  of  a  type  ap- 
proved by  the  utility  and  under  its  sole  control,  should  be  installed  by 
the  consumer  at  his  own  expense,  unless  it  is  impossible  for  his  appli- 
ances to  use  current  in  excess  of  the  contractual  demand.  Re  Illinois 
Northern  Utilities  Co.  (111.)  532. 

h.  Gas. 

iis  to  gas  meters,  see  supra,  10. 

Fine  for  refusal  to  obey  order  to  furnish  adequate  supply  of  gas,  see 
Fines  and  Penalities. 

19.  British  thermal  units  are  a  fairer  gas  standard,  in  the  present 
stage  of  the  art,  than  candle  power.  Springfield  v.  Springfield  Gas  &  £. 
Co.  (111.)  281. 

20.  A  gas  company  was  authorized  to  adopt  a  plan  of  "continuous 
meter  reading"  whereby  the  territory  served  was  divided  into  twenty- 
five  districts,  the  meters  of  a  separate  district  to  be  read  each  working 
day,  the  bills  to  be  submitted  the  following  day,  and  to  be  paid  within 
ten  days.    Re  Elkhart  Gas  &  Fuel  Co.  (Ind.)  419. 

e*  Interurban  raHttays, 

21.  An  interurban  and  a  street  railway  operated  on  the  same  track, 
and  each  supplementing  the  service  of  the  other,  will  be  required,  as 
far  as  practicable,  to  run  their  ears  upon  a  uniform  headway.  Albany 
v.  Schenectady  R.  Co.  (N.  Y.)  62. 

22.  An  interurban  railway  will  not  be  required  to  render  local 
service  in  a  city  where  that  service  is  the  duty  of  the  local  railway 
and  is  apparently  adequate,  the  large  intorurban  traffic  is  already  tax- 
ing the  capacity  of  the  interurban  line,  and,  because  of  the  construction 
of  high-speed  interurban  cars,  such  operation  would  delay  local  traffic, 
and  materially  lower  the  rimning  time  required  of  interurban  service. 
Albany  v.  Schenectady  R.  Co.  (N.  Y.)  62, 

d.  Natural  gas, 

23.  Failure  of  a  natural  gas  company  to  comply  with  an  order  to 
distribute  an  adequate  supply  of  gas  to  city  residents  is  not  excused  by 
the  refusal  of  a  producing  company  to  continue  to  furnish  gas  at  the 
contract  price,  where  the  distributer  refuses  to  pay  the  market  price  or 
to  connect  with-  another  producer  charging  more  than  the  distributer 
receives  from  some  patrons,  such  price  concessions  to  the  patrons  ap- 
pearing to  be  detrimental  to  the  public  service  and  subject  to  with- 
drawal.   Shufeldt  y.  Citizens  Gas  Co.  (Okla.)  232. 

P.U.R.1916C. 
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m,  BaUroadB, 

1.  In  general. 

Presumption  of  reasonableness  of  order  regulating  train  service,  see 

Appeal  and  Heview,  5. 
Construction  of  orders  relative  to  train  service,  see  Obdebs,  1. 
Right  of  railway  to  increase  rates  to  reduce  operating  losses  rather 

than  reduce  the  quality  of  service,  see  Retubn,  4. 

24.  An  order  requiring  an  additional  passenger  train  each  way  daily 
to  serve  four  towns  is  unreasonable  where  it  appears  that  the  towns, 
ranging  in  population  from  only  619  to  1,727  inhabitants,  are  served 
by  one  local  and  two  fast  trains  each  way  daily,  that  the  interval  be- 
tween the  new  train  and  the  succeeding  train  will  be  slight,  and  that  a 
large  expenditure  of  money,  aside  from  operating  expi'nsi'a,  will  be 
required.    Railroad  Commission  v.  St.  Louis  &  S.  F.  R.  Co.  (Ala.)  451. 

2,  Station  facilities. 

25.  A  railroad  should  be  ordered  to  enforce  a  landowner's  agreement 
to  provide  access  to  a  station  on  his  land,  under  Commission  power  to 
make  rules  for  adequate  service,  where  he  prevents  the  public  from 
passing  over  the  land.    Calamba  v.  Manila  R.  Co.  (Philippine)  433. 

26.  While  the  duty  of  furnishing  reasonably  adequate  depot  facili- 
ties may  be  enforced,  the  nature  and  extent  of  facilities  required  to  be 
furnished  should  be  determined  after  a  due  consideration  of  all  perti- 
nent facts,  including  the  expense  to  the  carrier  and  the  relative  benefits 
to  the  public  to  be  served.  State  ex  rel.  Burr  v.  Atlantic  Coast  Line  R. 
Co.  (Fla.)  619. 

f.  Street  railway, 

1.  In  general. 

Interurban  and  street  railway  operated  on  same  track  to  run  cars  upon 
uniform  headway,  see  supra,  21. 

27.  No  satisfactory  remedy  has  been  devised  for  occasional  over- 
crowding of  railways  during  rush  hours.  Re  San  Diego  &  S.  E.  R.  Co. 
(Cal.)   1. 

2*  One  man  service, 

28.  A  rule  requiring  two  men  for  the  operation  of  an  electric  street- 
car in  a  town  is  reasonable,  altliough  traffic  is  very  liglit.  Kewport  k 
P.  R.  Co.  V.  Middletown  (R.  L)  131. 

3.  Discontinuance  of  freight  serv^ice, 

29.  That  a  majority  of  the  stock  of  a  passenger  street  railway  is 
owned  by  a  steam  railroad  is  of  no  consequence  in  passing  upon  the 
P.U.R.1916C. 
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right  of  tlie  passenger  railway  to  discontinue  the  practice  of  carrying 

freight  at  a  loss.    Huntington  v.  Long  Island  R.  Co.  (N.  Y.)  554. 

30.  A  passenger  street  railway  was  permitted  to  discontinue  the 
practice  of  carrying  freight  at  a  loss  where  the  freight  equipment  was 
worn  out  and  would  have  to  be  replaced  if  service  were  to  continue. 
Huntington  v.  Long  Island  R.  Co.  (N.  Y.)  554. 

g.  Telephones* 
J.  In  general. 

Necessity  of  notice  of  hearing  upon  complaint  as  to  inadequate  telephone 
service  under  Kannas  statute,  see  Prockdlre,  2. 

31.  Telephone  ser\'ice  can  be  denied  to  a  nonsubscriber.    Re  Centralia 
Teleph.  Co.  (Kan.)  421. 

32.  Telephone  subscribers  should  receive  a  credit  for  a 'three  weeka* 
period  of  inadequate  service,  although  it  was  caused  by  thunderstorms. 
Lambert  v.  Northern  I.  &  M.  Power  Co.  (Mont.)  145. 

33.  A  telephone  company  cannot  be  held  responsible  for  poor  serv- 
ice resulting  from  defective  inside  wiring  on  connet'ting  rural  lines  of 
another  company.    Re  Long  Prairie  Teleph.  Co.  (Minn.)  141. 

34.  Four-party  residential  telephone  service,  discontinued  for  a  more 
expensive  two-party  service,  upon  almost  unanimous  consent  of  the  sub- 
scribers, given  in  order  to  secure  the  consoKdation  of  duplicate  plants 
and  more  efficient  service,  need  not  be  restored  where  there  is  no  cogent 
sliowing  of  necessity,  although  the  consent  to  the  change  does  not  in 
itself  justify  the  discontinuance.  C<Fur  D'Alene  v.  Interstate  Utilities 
Co.  (Idaho)  438. 

2.  Physical  connection. 

Jurisdiction  of  Commission  over  physical  connection  of  telephones,  see 
supra,  1,  2. 

h.  Turnpikes. 

35.  A  company  is  not  relieved  of  its  charter  obligation  properly  to 
maintain  its  turnpike  by  new  conditions  increasing  the  cost  or  by 
anticipation  of  a  sale  to  the  state.  Glen  Rock  Motor  Club  v.  York  &,  M. 
L.  Turnp.  Co.  (Pa.)  110. 

i.  Water. 

36.  A  water  utility  must  furniHh  pure  water,  although  its  revenues 
are  not  sufficient  for  such  purpose.  Thorn  v.  Montgomery  Light  A 
Water  Improv.  Co.  (W.  Va.)  406. 

SERVICE  CONNECTIONS. 

Consumers  to  pay  cost  of  initial  service  connections  and  discon- 
nections and  reconnections  made  at  their  request,  see  Sebvicb, 
9. 
P.U.R.lftieC.  75 
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SERVICE  CONNECTIONS— conttnued. 

Wateff  titility  to  fhruidh  service  pi|)iiM '  ff6rA  ttMhi«  to  eonsutner^k 
preifaieeB,  see  SsbVicb,  !!• 
*    Allowance  for  limited  serviee  coMtieKStfonH  of  ^B  vtiKty  id  riite  val- 
tuttion,  see  VALtrAxroN,  68. 

SEWEBS. 

Ordinance  contract   fixing   maximum  rate  ae  affecting  power   of 
Commission    to    establish    higher^  rates,    see    Constitutional 

Law,  1.  >.        ,    .   .  \     I 

Return  in  excess  of  2^  per  cent  for  sewer  company  not  confiscatory, 

see  Rates,  17. 
Valuation  of,  for  municipal  acquisition,  see  Valuation^  27-29. 
Allowance  for  going  value  in  valuation  proceedings,  see  Valuation, 

9a. 


Profit  to  skippers  as  determisiiig  -  reaaonablenfisa  0t  freight  ratef , 

see  Rates,  38. 
Righi  of  shipper  caUiii|^  for  car  «l  speoitel  sice  1i»  hmve  shipment 

billed  at  minimum  weight  ap^oable  to  equifUBOit  hindered,  aae 

Rates,  42. 

'11  '       .  .  I-  r      .   . 

SHORT  TIME  SERVIOE^ 

See  Lose  and  SHOBfr  Teem  Ra/tes* 

SINKXna  FUND. 

Method  for  ooi^putLng'  depreciation,  see  Depei^iatios, 

skux. 

Consideration  of  skitt^anA  judgtoeiitiedrartad  during  construction  in 
fixing  overhead  expenses,  see  Valuation,  35. 

SOLIDIFICATION. 

See  Valuation,  67.  ,.  i     a 

STAin>ARDS. 

For  gas,  see  Service,  19. 

STATE. 

State  interference  with  interstate  commerce,  iee  CoicUEIictt,  3,  6. 

STATE  HIGHWAYS. 

See  Highways  and  Streets. 

STATtOHS  AHD  STOPS. 

Power  of  state  Commission  to  reqtrfre  i^iterstate'traititf  t^  -wait  for 
connections  and  to  stop  at  small  towns,  see  Commerce,  3,  4. 

Mandamus  to  compel  enforcement  of  order  r^qnlfin^  constructimi 
of  depot  hi  manner  violating  municipal  ordinance,  see  BiIanda- 
iius,  7. 

Railroad  station  facilities,  see  Railroads,  26,  26. 
P.U.R.1916C.  * 
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8TATION  TAKIMI.  .:-     .^  :^{ 

Lands  allowed  for,  in  rat^- vltlitstkm^  Me  YALirAiiO!t^>6^> 

STATUTES. 

Jurisdiction  of  New  York  Ck>mmi88ion  to?AtellflUVH«ceHfilii»iaf 
^f    .  ,  ,  taking. propei;t|F  lor  flrftpid.tiramait  furpcMiBsv'  aae  0#iCiitXBttONS» 
4. 
Jurisdiction  of  Wisconsin  Commission  to  enf orCtfTrtafaf KW^ yteMBW 

/i ipg.  rAtlrcitadJrcan  obtiteuctisg/ f)0feokiMng<iHri  ^turfaM; 

see  CoJVMi«(il<Nrii»  jG*      i-  >    .  .  . ;  .    .  ^    .  -   .  i  -.'.■'-'    >:- 
Construction  of  District  of  Columbia  Anti-Merger  law,  see  Consol- 
idation, Merger  and  Sale,  1.  .r*  ?  ■> ;  * 
Applicability  of  California  statute,  profaibitSng'ialfr'orivneiiDii^ance 
of  utility  property  to  transfer  in  favor  of  a  political  subdivi- 
sion of  the  state,  see  Consolidation,  MERMKIaftdt  Alli^  &< '  •  ? 
.{     J^aitite^  aMUioriliing  .WiseonMik  €)oinBMiaBion.>to  ii»qulite«oity  -to  bear 
portion  of  cost  of  separating  cvoising  ^adaof-  ralbtdad  track 
and  city  street,  as  proper  exercise  of  police  power,  see  Con 

STITUTIONAL  LaW,  13.  *.    i  •'.  T    li    :  ^  :»    >  1  -^ 

n  )Jwi#diflUwi  -otf  ■  N«W  Hampdbire  •  CommiiatoB  to .  "vary  stactmtpiiy : loca- 
tion of  whi«tIiRg.poata»ait  bigUwA>s:g)Badej«n>saangd,  gee  Cross- 
ings, 3,  4. 

Right  of  property  owners  to  be  heard  in  proceedft)gi>lo'AH)Oft'A  HiUS 
,,    .    .    |0C:riH»i4  tni«iyit;iwrposea>jMderi.Kftw.Yatb  stdtMe,.flta  Emi- 
nent Domain,  1.  i;  .     .,    '  '  •     .,>      i>) 

Necessity  of  notice  of  hearing  upon  complaint  as  to  inadequate 
telephone  service  under  Kansas  statute^  WfifMnUiaR£^-S:i .'  m 
.  JurisifetioB  .oi  CDlorado  Cbninnssion  -tolnognliU^  sale  of  ^teaiii  for 
jbe#iing>  wto'eateM^.  Keating  ia  not  metttioned  ;ift  atatote  lenu- 
merating  utilities  under  CoittmAsma/a  jnrjadietion^-  aee  Public 
Utilities,  1..   ^  .  .     .■   .;  i  -    -      .•  ■  -       - .    ■    ' 

,  Power  ot  Commisvsi^n  to  fta  rates  ior  s^vagt  of  gvaia  oader  JObrth 
Dakota  statute,  see  lUTEi^  9.   . . 

Mandamus  as  "civil  action"  within  meaning  of  statutes  providing 
for  removal  of  causes  from  a  state  to.  a  i£Mftl-dk  AArt^  MMtRt^i 
MOVAL  or  Causes,  1.  . . 

Construction  of  Arizona  statute  as  to  iesuanee  of  e^oSpment  trust 
certificates,  see  Sboubitt  Issues,  9. 

Authority  to  declare  stock  dividends  under  Maine  statute,  see 
Security  Issues,  12. 


Comparison  of  cost  of  generating  electricity  by  steam  and  water 
power,  see  Valuation,  113-116. 

STEAM  HBATING. 

Jurisdiction  of  Commission  to  r  ^ulate  sale  of  steam  for  heating 
purposes,  see  Pubuc  Utilities,  1. 


Rates  for  lumber,  see  Rates,  48. 
P.U.R.1916C. 
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STOCK. 

Issuanoe  of  eftoek,  8«e  Securitt  Issim. 

Proporticm  of  bonds  to  stock,  see  Secubity  Issues,  15. 

STOCK  mVTDBMBB. 

Authority  to  declare  under  Maine  statute,  see  Seccbxtt  Issues,  12. 

SVOCKHOIJOKRS. 

Right  of  telephone  company  to  enter  oceupled  territory  to  serre  a 
stockholder,  see  Monopolt  and  Competition,  4. 

STOPS. 

See  Stations  and  Stops. 

STOBAiOE  KATES. 

Power  of  Commission  to  fix  rates  for  storage  of  grain  under  North 
Dakota  statute,  see  Rates,  8. 

STORAGE  TAKD. 

Temporary  storage  yard  not  used  or  useful  for  gas  making  not  in- 
cluded in  rate  valuation,  see  Valuation,  68. 

STRAIGHT  UME. 

Preferred  by  Illinois  Commission  for  estimating  annual  depreei*- 
tion,  see  Depreciation,  2. 

STREET  LIGHTING. 

Revocation  of  approval  of  street  lighting  contract,  «ee  Contiiacts. 

Grounds  for  refusing  permission  to  exercise  street  lighting  fran- 
chise, see  Franchises,  1,  2. 

Higher  rate  for  short  term  contract,  see  Rates,  16. 

Consumers  not  to  be  required  to  sign  contract  for  iservice  for  elec- 
tric street  lighting,  see  Sehvicb,  6. 

STREET  RAILWAYS. 

Separation  of  jitneys  from  street  railways  for  purposes  of  municipal 
regulation,    see   Constitutional   Law,   8-10. 

Policy  of  Commission  as  to  permitting  construction  of  electric 
railway  at  grade  across  a  railroad^  see  Crossings,  1. 

Fares  within  corporate  limits,  see  Rates,  44. 

Service  by,  see  Service,  27-30. 

Discontinuance  of  freight  service  by,  see  Sbevics,  29,  30. 

STREETS. 

See  Highways  and  Streets. 

SUBSIBIART  COMPANY. 

Reasonableness  of  charges  made  by  holding  company,  see  Intbbodr 

roRATE  Relations,  3,  4. 
Allowance  for  payment  by,  to  hcfliing  company^  see  Return,  17,  18 
P.U.R.1916C. 
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SVPEBINTEllDElfCE. 

Secarity  issues  for,  see  SBCUBiry  IssuBS,  13* 

SUPERSEDED   PROPERTY. 

See  Pbopebty  not  in  use. 

SUPERVISION  EXPENSES. 

Allowance  for,  in  fixing  return,  see  Rbtubn,  17, 18* 

SUPPLIES. 

See  Matebials.'And  Supplies. 

SUPPIiT  COMPANY. 

Carrying  charge  by  supply  company  as  operating  expense,  see  RE' 
TUBN,  19. 

SURFACE  WATER. 

Jurisdiction  of  Commission  to  enforce  statutes,  prohibiting  railroad 
from  obstructing,  see  Commissions,  6. 

SURPLUS  ENERGY. 

Right  of  farmer  having  electric  service  for  irrigation  services,  to 
use  surplus  energy  for  other  uses,  see  Sebvioe,  14. 

SWITCHINO  CHARGES. 

Power  of  Commission  to  regulate  absorption  of  railroad  switching 
charges,  see  Rates,  6. 

TAXES. 

License  fee  for  operation  of  jitney  as  occupation  tax,  see  AxrvoHO- 
biles,  3. 

TAXICABS. 

Validity  of  ordinance  requiring  license  and  indemnity  bonds  from 
operators  of  jitneys  when  none  is  required  of  taxicabs,  see 
Constitutional  Law,  8-10. 

TAX  VAIiUATION. 

As  evidence  of  value  for  rate  making,  see  Valuation,  25. 

TEAMS. 

Allowance  for  depreciation,  see  Depreciation,  8. 

TEI.EGRAPHS. 

Removal  of  high  voltage  electric  system  erected  in  close  proximitj^ 
to  telegraph,  see  Poijes,  1. 

TELEPHONES. 

Basis  for  apportioning  telephone  expenses,  see  Apportionment,  (J. 
Consolidation  of  telephones,  see  Consolidation,  Meboeb  and  Salb, 
3. 
P.U.R.1916C. 
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TELEPHONES — continued. 

Jurisdiction  of  Oklahoma  Commission  to  order  consolidation  of 
competing  telephone  exchanges,  see  Consolidation,  Merges 
AND  Sale,  4. 

Method  of  estimating  depreciation,  see  Dbpbeciation,  3,  4,  7,  8,  13. 

Allowance  for  depreciation  of  telephone  system  held  reasonable,  see 
Depreciation,  16-21. 

Discrimination  in  rates,  see  Discrimination,  8-10. 

Sufficiency  of  evidence  to  sustain  burden  of  showing  unreasonable- 
ness of  telephones  rates,  see  Evidence,  3. 

Reasonableness  of  charges  of  holding  company  for  service,  see  In- 
tercorporate Relations,  3,  4. 

Right  to  enter  territory  served  by  another  company,  see  Monopoly 
and  Competition,  4,  7. 

Advance  payments  for  telephone  service,  see  Payment,  1. 

Jurisdiction  of  Commission  over  hotel  company  operating  telephone 
system,  see  Public  Utiijtiks,  2,  3. 

Rates  for  telephone  service,  see  Rates  generally,  and  particularly 
6,  12-14,  18,  26-51. 

Amount  of  return  held  reasonable,  see  Retubn,  42-46. 

Service  by  generally,  see  Service,  31-34. 

Jurisdiction  of  Commission  over  physical  connection  of  telephones, 
see  Service,  1,  2. 

Allowance  for  overhead  expenses  of  telephones,  see  Valuation,  41, 
49,  51. 

Allowance  for  paving  over  telephone  cables  and  conduits  in  valu- 
ation proceedings,  see  Valuation,  56. 

Allowance  for  working  capital  of  telephone  system,  see  Valuation, 
81,  82,  88. 

Allowance  for  going  value  in  rate  valuation,  see  Valuation,  91-93, 
96-98,  102-105. 

Allowance  for  right  of  way  and  easements  in  streets  in  rate  valu- 
ation, see  Valuation,  107-111. 

TEST. 

Of  electric  meters,  see  Service,  8. 

THEBMAIi  UNIT. 

As  standard  for  gas,  see  Servioe,  19. 

THROUGH   RATES. 

Consideration  of  division  of  throj^gh  rates,  in  ratemaking,  see  Re- 
turn, 7. 

TUU  N  llERSTORM. 

Consumers  to  receive  credit  for  inadequate  service  caused  by,  see 

Service,  32. 

TIES. 

Method  of  ascertaining  value  of  railroad  ties,  see  Valuation,  75. 
P.U.R.1916C. 
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TON  MIUB.  f 

As  basis  for  apportioning  operating  expenses  of  an  i&trastate  rail- 
road carrying  passengers  on  mixed  trains,  see  Appobtion- 
MENT,  3. 

TOOUt. 

Allowance  for  depreciation  of,  see  Depreciation,  8. 

TOWNS. 

1.  The  town  board,  and  not  the  town  commissioner  of  hi^waya, 
constitutes  tlie  "municipal  authorities"  within  the  meaning  of  the  New 
York  statute  (transportation  corporations  law,  §  61,  subdiv.  2)  which 
provides  that  electrical  companies  may  erect  poles,  lay  conduits,  main- 
tain wires,  etc.,  in  the  public  streets  and  places  of  the  town  with  the 
consent  of  the  ''municipal  authorities"  thereof.  Niagara  k  E.  Power  Co. 
V.  Public  Service  Commission  (N.  Y.)  90. 

TRAINS. 

State  regulation  of  interstate  trains,  see  Commebce,  3,  4. 

TRANSFORMERS. 

Supplying  transformers  to  some  consumers  and  not  to  others  as 

discrimination,  see  Discbimination,  11. 
Duty  of  electric  utility  to  furnish,  see  Service,  17. 

TRANSMISSION  LINE. 

Certificate  of  convenienoe  for  construction  of,  see  Electbicitt,  1. 

Fact  that  utility  violates  its  charter  in  method  of  generating  elec- 
tricity as  precluding  Commission  from  authorizing  construc- 
tion of,  see  Electbicitt,  2. 

Reservation  of  right  to  revoke  franchise  unless  line  is  built  within  a 
year,  see  Franchises,  4. 

Franchise  for  construction  of,  in  occupied  territory,  see  Monopoly 
and  Competition  2,  5. 

"Municipal  authorities"  within  meaning  of  New  York  statute  re- 
quiring consent  of,  to  erect  electric  poles  and  wires  in  public 
streets,  see  Towns,  1. 

TURNPIKE. 

Service  by  turnpike  company,  see  Service,  35. 

VNIFORM  RATES. 

Desirability  of  having  intrastate  express  rates  conform  to  schedule 
of  Interstate  Commerce  Commission,  see  Rates,  20. 

Policy  of  Wisconsin  Commission  as  to  fixing  uniform  rates  for  tele- 
phone service,  see  Rates,  46. 

Higher  rates  of  profit  on  some  classes  of  telephone  service,  see 
Rates,  48. 
P.U.R.1916C. 
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USB.  f 

Use  rather  th&n  location  of  telephone  as  determining  claasification 
as  residential  or  business,  see  Rates,  45. 

UnUTIES. 

See  Public  Utilities. 

VACANT  RESIDENCE. 

Not  included  in  rate  valuation,  see  Valuation,  69. 

VAI.UATION. 

J.  Ascertaintnent  of  value  or  cost,  1^32, 
a.  Of  value,  1—25, 

1,  In  general,  i— «. 

2,  Original  cost  as  measure,  9—12, 

3,  Reproduction  cost  as  measure,  13, 

4,  Reproduction  cost  less  depreciation  as  measure,  14— 

16, 

5,  Value  of  securities  as  measure,  17, 

0,  Capitalization  of  earnings  as  measure,  18,  19, 
7,  Book  value  as  measure,  20—23, 

S,  Valuation  for  other  purposes  as  measure,  24,  2S, 
h.  Of  reproduction  cost,  26. 

c.  Of  reproduction  cost  lesn  depreciation,  27—32, 
II.  Nonphysical  elements  affecting  value,   33—57. 
a.  Overhead  expenses,  33—54. 

1,  In  general,  33— 3S, 

2,  Legal  expenses,  39, 

3,  EngineeHng  cost,  40, 

4,  Cost  of  promotion  and  financing,  41, 

5,  Interest  during  construction,  42—44, 

6,  Allowances  for  overhead  expenses,   45—54. 
h.  Pavement  over  mains,  55,  56, 

c.  Adaptation  and  solidification,  57, 
III.  Valuation  of  particular  hinds  of  tangible  property,  58— 8S, 
a.  Property  not  used  or  useful  in  public  serxHce,  58—66, 

1,  In  general,  58,  59, 

2,  Investment  in  excess  of  present  needs,  60—66. 
h.  Property  paid  for  out  of  surplus  earnings,  67,  68. 
o.  Property  acquired  uHthout  cost,  69, 

a.  Lands,    70-72, 

e.  Reservoirs  of  irrigation  utility,  73. 

f.  Rails  and  ties,   74,  75. 

g.  Materials  and  supplies,  76—79. 
h.  Working  capital,   SO— 88, 

1.  In  general,  80—83, 

2,  Amounts  allowed,  84—88. 

IV.  Valuation  of  particular  kinds  of  intangible  property,  89— 
120, 
a.  In  general,  89. 
P.U.R.1916C. 
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VALUATION,  JV. —continued. 

b.  Good  tpiU,  OO, 

c.  Going  value,  91—10&. 

1,  AUinvance  of,  in  general,  Pi— P#. 

2,  How  determined,  07'^106. 

d.  Franchises,  lOSa,  100. 

e.  Rights  of  way,  easements,  etc,,  107^1  II* 

f.  Water  rights,  112''120. 

I,  Ascertainm>ent  of  value  or  cost, 
a.  Of  value, 

1,  In  general. 

Right  of  utility  operating  several  departments  to  have  different  prop- 
erties valued  as  one  property  for  purpose  of  fixing  rate  of  return, 
see  Retubn,  8. 

1.  A  railroad  rate  valuation  should  be  based  on  the  system  as  an 
entirety,  and  not  by  the  sum  of  separate  items  of  value,  although  such 
items  should  be  considered.  Re  Rates  Missouri  Southern  R.  Co.  (Mo.) 
607. 

2.  The  present  service  value  of  direct  current  motor  equipment^ 
for  which  a  utility  must  pay  upon  substituting  alternating  ciurrent 
service,  should  be  determined  by  multiplying  the  original  cost  of  the 
equipment  less  scrap  value  by  its  per  cent  condition,  ascertained  from 
inspection,  taking  into  consideration  its  useful  life  and  the  care  given 
in  service,  and  by  adding  the  scrap  value  to  the  result.  Jackman  y. 
Janesville  Electric  Co.    (Wis.)   400. 

3.  In  fixing  the  value  of  property  for  rate  making,  consideration 
may  be  given  to  the  original  cost,  the  cost  of  reproduction  new,  the 
amount  and  market  value  of  securities,  and  the  earning  value.  Re  Rates 
Missouri  Southern  R.  Co.  (Mo.)  607. 

4.  In  fixing  the  value  of  property  for  rate  making,  consideration 
may  be  given  to  the  original  costs,  the  cost  of  reproduction  new,  the 
amount  and  market  value  of  securities,  and  the  earning  value,  the 
relative  weight  to  be  given  each  factor  depending  upon  the  facts  of 
the  particular  case,  and  other  factors  not  being  necessarily  excluded.  Re 
Chesapeake  A  P.  Teleph.  Co.  (Md.)  925. 

5.  The  fair  value  of  a  gas  system  for  rate  making  cannot  be  found 
by  formula,  or  by  fixing  a  value  for  each  part,  or  by  segregating 'the 
various  elements  of  value,  but  should  be  fixed  as  an  entirety  by  con- 
sidering all  the  evidence,  the  cost  to  reproduce,  the  original  cost,  the 
present  value,  the  overhead  charges,  including  preliminary  costs,  engi- 
neering, supervision,  interest,  insurcmce,  organization,  and  legal  ex- 
penses diuring  construction,  taking  into  consideration  that  the  plant  is 
in  successful  operation  and  is  a  <roing  concern,  and  adding  amounts  for 
working  capital  and  materials  and  supplies.  Springfield  v.  Springfield 
Gas  &  E.  Co.  (111.)  281. 

6.  A  present  value  placed  upon  certain  telephone  substations  for 
P.U.R.1916C. 
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rate  making,  although  higher  than  the  application  of  life  tablea  would 
warrant,  was  held  fair,  where  it  appeared  that  the  instruments  had  all 
been  rebuilt.    Bogart  t.  Wisconsin  Teleph.  Co.  (Wis.)  1020. 

7.  In  a  gas-system  rate  valuation,  more  weight  should  be  given 
estimates  on  plant  equipment  by  experts  having  knowledt^o  and  expe- 
rience in  purchasing  and  installation  than  to  those  of  one  having  a  more 
general  experience  in  the  gas  business.  Springfield  v.  Springfield  Gas  & 
E.  Co.  (111.)  281. 

8.  The  complainant's  appraisal  of  a  teLe|>hone  plant,  lower  than  one 
by  the  utility's  engineer,  may  be  adopted  for  the  purpose  of  showing 
that  the  rates  are  not  excessive,  in  view  of  the  fact  that  there  is  no 
request  for  a  rate  increase  and  that  an  increase  would  probably  result 
in  decreased  revenues.  Coetir  D'Alene  v.  Interstate  Utilities  Co.  (Idaho) 
438. 

:9,  Original  cost  as  measure, 

9.  Tlie  original  cost  of  the  properties  of  a  utility  rather  than  the 
estimates  of  engineers  is  the  test  of  the  value  for  rate  making  provided 
the  expenditures  have  been  honestly  and  prudently  made.  Re  Cripple 
Creek  Water  Co.  (Colo.)  788. 

10.  Evidence  of  the  original  cost  of  a  sewer  system,  in  so  far  as  cov- 
ered by  a  construction  contract,  as  well  as  a  copy  of  the  contract,  is  ad- 
missible in  a  proceeding  to  fix  the  present  value  for  municipal  acqui- 
sition where  the  utility,  when  called  upon  for  the  original  contract, 
only  produces  an  agreement  which  throws  no  light  upon  the  subject, 
Hanover  v.  Hanover  Sewer  Co.   (Pa.)   122. 

11.  The  cost  of  a  telephone  plant  new,  although  it  may  be  used  for 
the  purpose  of  cost  analysis,  is  not  necessarily  the  fair  value  of  the 
property,  since  cost  is  only  one  of  the  elements  to  be  taken  into  con- 
sideration in  fixing  the  fair  value.  Bogart  v.  Wisconsin  Teleph.  Co. 
(Wis.)   1020. 

12.  The  question  whether  a  utility  has  paid  higher  unit  prices  than 
it  should  is  immaterial  on  the  issue  of  reasonableness  of  a  valuation 
based  upon  prices  which  appeared  reasonable  to  the  engineer,  regard- 
less of  the  prices  actually  paid.  Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.) 
1020. 

8,  Reproduction  cost  as  meamtre. 

'  13.  The  cost  of  reproduction  new  should  not  be  made  the  basis  of 
a  gas-plant  rate  valuation,  although  it  will  be  given  some  weight. 
Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

4.  Reproduction  cost  less  depreciation  as  measure, 

14.  Reproduction  cost  less  depreciation  is  an  important,  but  not  the 
sole,  test  of  the  fair  value  of  utility  properties.  Re  Colorado  Springs 
Light,  Heat  &  P.  Co.  (Colo.)  404. 

15.  In  applying  the  reproduction  cost  theory  as  a  teet  of  the  fa'.. 
P.U.R.1916C. 
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value  of  utility  property,  due  consideration  must  be  given  to  accrued 

depreciation.     Re  Colorado  Springs  Light,  Heat  &  P.  Co.  (Colo.)   464. 

16.  Great  weight  was  given  to  reproduction  cost  new  less  deprecia- 
tion in  a  railroad  rate  valuation,  on  the  ground  that  depreciation  due 
to  age,  wear,  and  tear,  and  the  effect  of  the  elements,  must  still  be 
considered,  in  spite  of  the  fact  that  the  charging  of  certain  renewals, 
such  as  replacement  of  ties,  to  maintenance,  as  provided  by  the  Inter- 
state Commerce  Commission's  system  of  uniform  accounting,  tended  to 
maintain  the  int^prity  of  the  investment.  Re  Rates  Missouri  Southern 
R.  Co.  (Mo.)  607. 

5.  Folue  of  securities  as  nteas/ure. 

See  also  supra,  3,  4. 

17.  Great  weight  was  given  in  a  rate  valuation  to  the  amount  of 
securities  which  were  issued  at  par  and  sold  for  casli  which  was  prop- 
erly spent.    Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

e.  Capitalization  of  earnings  as  measure. 

18.  The  earning  value  of  property  may  be  considered  in  a  rate  valua- 
tion notwithstanding  that  earning  value  depends  upon  rates,  where 
exclusive  or  undue  weight  is  not  given  such  factor.  Re  Chesapeake  &  P. 
Teleph.  Co.  (Md.)  925. 

19.  Annual  net  telephone  earnings  which,  when  capitalized  at  6 
per  cent,  equal  the  value  fixed  for  rate  making,  corroborate,  in  some 
degree^  the  correctness  df  the  fixed  value,  although  property  which  earns 
no  more  than  the  legal  rate  of  interest  from  rates  voluntarily  estab- 
lished has  no  earning  capacity  which  will  enhance  the  rate  valuation. 
Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

7.  Book  value  as  measure. 

20.  The  actual  investment  as  shown  by  competent  examination  of  a 
utility's  books  is  substantial  evidence  of  the  investment  in  useful  prop*- 
erty  to  be  considered  in  a  rate  valuation.  Re  Rates  Missouri  Southern 
R.  Co.  (Mo.)  607. 

21.  But  little  consideration  need  be  given  to  the  book  value  of  a 
public  utility  in  ascertaining  the  present  fair  value,  where  the  records 
are  incomplete  and  confused,  and  a  large  proportion  of  the  alleged  book 
value  consists  of  intangible  values  for  watered  stock  or  property  aban- 
doned, or  not  used,  or  useful  in  the  operation  of  the  utility.  Re  Colora- 
do Springs  Light,  Heat  &  P.  Co.  (Colo.)  464. 

22.  The  price  paid  for  farms  by  a  railroad  and  charged  to  "right  of 
way  and  station  grounds,"  but  not  credited  to  that  account  when  sold, 
should  be  deducted  in  fixing  the  book  cost  in  a  rate  valuation.  Re  Rates 
Missouri  Southern  R.  Co.   (Mo.)   607. 

23.  Great  weight  should  be  given  in  a  rate  valuation  to  the  original 
cost  of  a  railroad  plus  additions  and  betterments,  when  accompanied 
P.U.R.19J6C. 
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with  evidence  ae  to  the  original  value,  and  appreciation  and  depredap 

tion.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

S.  Valuation  for  other  purposes  as  measure. 

Price  paid  for  telephone  system  to  affect  consolidation  not  binding  for 
rate  making  purposes,  see  Consolidation,  Mergeb  and  Sale,  3. 

24.  The  value  of  property  for  rate  making  cannot  be  controlled  by 
its  value  for  other  purposes.    Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  926. 

25.  A  tax  valuation  should  not  be  accepted  as  sufficient  evidence  of 
the  value  of  utility  property  for  rate  making,  and  allowed  to  prevail 
against  more  positive  evidence,  corroborated  by  examination  of  Commis- 
sion engineers.  Board  of  Trade  v.  Mountain  Home  Teleph.  Co.  (N.  Y.) 
688. 

5.  Of  reproduction  cost. 

26.  The  cost  of  reproduction  of  railroad  ballast  should  not  be  based 
on  piecemeal  construction,  since  reproduction  as  a  whole  should  only 
be  considered.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

c.  Of  reproduction  cost  less  depreciation, 

27.  The  original  cost  of  a  sewer  system  may  be  considered  in  fixing 
the  reproduction  cost  less  depreciation  for  municipal  acquisition,  al- 
though such  element  is  not  controlling.  Hanover  v.  Hanover  Sewer  Co. 
(Pa.)    122. 

28.  Evidence  that  a  sewer  disposal  plant  was  not  in  good  working 
order,  and  that  manhole  bottoms  needed  repairs,'  is  admissible  in«a  pro- 
ceeding to  fix,  for  municipal  acquisition,  the  reproduction  cost  less  de- 
preciation of  a  sewer  system,  since  such  conditions  show  depreciation. 
Hanover  v.  Hanover  Sewer  Co.  (Pa.)  122. 

29.  A  sewer  company's  indebtedness  for  development  work  cannot  be 
considered  in  a  proceeding  to  fix  the  reproduction  cost  less  depreciation 
for  municipal  acquisition.    Hanover  v.  Hanover  Sewer  Co.  (Pa.)  122. 

•  30.  The  depreciated  value  of  a  telephone  system,  as  a  factor  to  be 
considered  in  rate  making,  was  fixed  by  deducting  the  accrued  depre- 
ciation from  the  cost  of  reproduction  new.  Re  Chesapeake  &  P.  Teleph. 
Co.  (Md.)  926. 

31,  32.  A  deduction  for  functional  depreciation  by  inadequacy  and 
obsolescence,  as  well  as  for  physical  deterioration,  must  be  made  from  the 
reproduction  cost  new  of  a  telephone  plant  in  fixing  the  value  for  rate 
making.    Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

JI.  Nonphysical  elements  affecting  value. 

a.  Overhead  expenses. 

i.  In  general. 

33.  Overhead  expeises  are  a  surcharge  upon  the  appraised  valve  #f 
P.U.R.1916C. 
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tangible  property,  or  selected  olaasifieations  of  such  property,  to  cover 
both  actual  and  hypothetical  construction  items,  such,  as  engineering, 
contingencies  and  incidentals,  administration  and  legal  expense,  super- 
vision and  tools,  interest  upon  capital,  insurance  and  taxes,  and  other 
similar  items.    Springfield  v.  Springfield  Gas  k  E.  Co.  (111.)  281. 

34.  Construction  overhead  items  such  as  contractor's  profits  omis- 
sions, and  contingencies,  interest,  engineering,  and  superintendence,  law 
expense,  taxes,  insurance,  general  executive  costs,  and  miscellaneous 
expenses,  should  be  regarded  as  part  of  the  physical  property,  and  not 
as  intangible  values,  in  a  rate  valuation.  Re  Chesapeake  k  P.  Teleph.  Co. 
(Md.)  925. 

35.  In  fixing  an  allowance  in  a  rate  valuation  for  overhead  expenses, 
the  skill  and  judgment  exerted  during  construction  must  be  considered, 
especially  as  regards  engineering  and  supervision.  Springfield  v.  Spring- 
field Gas  &  E.  Co.  (111.)  281. 

36.  A  relatively  large  allowance  cannot  be  made  for  overhead  charges 
in  a  rate  valuation  of  a  gas  plant,  unless  the  property  is  very  com- 
pact, exceptionally  efficient,  and  highly  suitable  for  present  require- 
ments.   Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

37.  Overhead  charges  should  be  relatively  low  for  a  gas  plant  built 
by  piecemeal.    Springfield  v.  Springfield- Gas  &  E.  Co.   (111.)  281. 

38.  An  allowance  for  overhead  expenses,  based  upon  an  original  cost 
theory  of  valuation  of  a  plant  built  by  piecemeal,  must  include  items 
such  as  interest  during  construction,  preliminaries,  and  legal  expenses, 
which  would  not  appear  on  the  book  costs,  although  engineering,  super- 
vision, administration,  insurance,  and  taxes  would  be  largely  met  by 
current  expenditures.    Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

2,  Legal  expenses, 

39.  In  a  rate  valuation,  legal  expenses  for  presenting  the  case  to 
the  Commission  should  not  be  included  as  legal  expenses  during  con- 
struction, where  the  value  of  the  property  at  a  prior  date  has  been 
taken  as  the  basis  upon  which  to  predicate  rates.  Mantua  Twp.  v.  New 
Jersey  Gas  Co.    (N.  J.)    163. 

3,  Engineering  cost, 

40.  Deduction  for  depreciation  should  be  made  from  the  reproduc- 
tion cost  new  of  engineering  in  a  railroad  rate  valuation,  since  the  cost 
of  engineering  is  a  part  of  the  cost  of  property  as  a  whole  and  depre- 
ciates with  the  property.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607 

4.  Cost  of  promotion  and  financing. 

41.  No  allowance  should  be  made  for  the  cost  of  promotion  and  the 
cost  of  getting  construction  money  in  a  rate  valuation  of  a  subsidiary 
company,  where  the  parent  company  has  assumed  such  expenses  and 
receives  an  adequate  annual  percentage  of  the  subsidiary's  gross  earn- 
ings.   Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

P.U.R.1916C. 
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5.  Interest  during  construction. 

42.  Interest  during  •congtruction  should  be  charged  only  on  new  con- 
struction work,  and  not  on  replacements  made  while  operating  a  rail- 
road in  fixing  the  original  cost  as  a  factor  in  a  rate  valuation.  Re  Rates 
Missouri  Southern  R.  Co.  (Mo.)  607. 

43.  An  allowance  may  be  made  in  a  rate  valuation  for  interest  dur- 
ing the  construction  of  additions.  Bogart  v.  Wisconsin  Teleph.  Co. 
(Wis.)  1020. 

44.  An  allowance  for  interest  on  money  during  construction  should 
be  depreciated  in  fixing  the  reproduction  cost  new  less  depreciation  in  :i 
railroad  rate  valuation.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

6.  Allowances  for  overhead  expenses, 

45.  An  allowance  of  1  per  cent  for  organization,  legal,  stationery, 
printing,  and  tax  expensc>s  during  the  construction  of  a  small  rail- 
road, was  held  ample  in  a  rate  valuation.  Re  Rates  Missouri  Southern 
R.  Co.  (Mo.)  607. 

46.  An  allowance  of  iJ  per  cent  of  railroad  construction  items,  ex- 
cluding land,  rather  than  5  per  cent,  was  made  for  engineering  of  a 
comparatively  simple  character,  in  fixing  the  cost  of  reproduction  new 
for  use  in  a  rate  valuation.  Re  Rates  Missouri  Southern  R.  Co.  (Mo.) 
607. 

47.  A  claim  for  organization  expenses  amounting  to  3.4  per  cent  of 
the  cost  to  reproduce  the  property  new  was  disallowed  as  unreasonable 
for  a  gas  company  whose  tangible  property  was  valued  at  $1,136,359. 
Mantua  Twp.  v.  New  Jersey  Gas  Co.  (N.  J.)  163. 

48.  While  an  allowance  of  7  per  cent  for  engineering  services  may 
not  be  excessive  in  estimating  the  reproduction  cost  of  the  properties 
of  a  water  utility,  the  percentage  should  be  applied  only  to  that  part 
of  properties  which  required  engineering  supervision.  Re  Cripple  Creek 
Water  Co.   (Colo.)  788. 

49.  An  allowance  of  15  per  cent,  rather  20  per  cent,  was  held 
sufficient  to  cover  interest  during  construction,  contingencies,  engineer- 
ing, omissions,  taxes  during  construction,  etc.,  in  a  telephone  rate  ral- 
uation,  it  appearing  that  the  appraisal  was  so  complete  as  to  reduce 
omissions,  contingencies,  and  incidentals  to  a  minimum,  and  that  in 
Wisconsin  taxes  are  levied  only  on  the  gross  earnings  of  telephone  com- 
panies.   Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)  1020. 

50.  In  valuing  the  physical  property  other  than  land  of  a  gas  utility 
for  rate  making,  an  average  of  15.11  per  cent  of  the  net  cost  was  added 
as  the  overhead  expense.  Mantua  Twp.  v.  New  Jersey  Gas  Co.  (N.  J.) 
163. 

51.  An  allowance  of  17.67  per  cent  of  thtf  value  of  the  bare  physical 
property  was  made  for  overhead  construction  charges  in  a  telephone 
rate  valuation.    Re  Chesapeake  A  P.  Teleph.  Co.  (Md.)  925. 

62.  In  valuing  the  land  of  a  gas  utility  for  rate  making,  20  per  cent 
of  the  cost  was  added  as  the  overhead  expense  for  buying  and  holding 
P.U.R.1916C. 


Digitized  by 


Google 


IKDEX.  1199 

VALUATION— oon^niicd. 

of  the  land  until  the  plant  was  ready  for  operation.    Mantua  Twp.  t. 

New  Jersey  Gas  Go.  (N.  J.)  163. 

53.  An  allowance  of  20  per  cent  for  contractor's  profits  is  unrea- 
sonable when  applied  to  properties  purchased  without  the  aid  of  a  con- 
tractor.   Re  Cripple  Creek  Water  Co.  (Colo.)  788. 

54.  An  allowance  of  $17,642  for  legal  services  and  investigation  was 
held  unreasonable  for  a  water  utility  valued  for  rate  making  at  $150,000. 
Re  Cripple  Creek  Water  Co.  (Colo.)  788. 

5.  Pavement  over  fnains, 

65.  Only  the  expense  of  paving  actually  cut  and  replaced  in  laying 
gas  mains  can  be  included  in  a  gas-system  rate  valuation.  Springfield 
V.  Springfield  Gas  A  E.  Co.  (111.)  281. 

56.  No  allowance  for  paving  not  actually  done  after  laying  tele- 
phone cables  and  conduits  was  made  in  a  rate  valuation.  Re  Chesa- 
peake &  P.  Teleph.  Co.  (Md.)  925. 

c.  Adaptaiion  and  8olidification. 

57.  The  appreciation  on  grading  due  to  adaptation  and  solidification 
of  the  roadbed  may  be  included  in  a  railroad  rate  valuation.  Re  Rates 
Missouri  Southern  R.  Co.  (Mo.)  607. 

111,  Valuation  of  particular  Icinds  of  tangible  property, 
a.  Property  not  used  or  %$seful  in  public  service, 

1,  In  general. 

Allowance  for  water  rights  not  used  or  useful  in  public  service,  see  infra, 

112.  113. 

58.  A  temporary  storage  yard  not  used  or  useful  for  gas  making  will 
not  be  included  in  a  gas-plant  rate  valuation.  Springfield  v.  Springfield 
Gas&  E.  Co.  (III.)  281. 

59.  A  vacant  residence  that  is  not  a  necessary  adjunct  of  gas  mak- 
ing will  not  be  included  in  a  gas-plant  rate  valuation,  although  it  is 
liable  to  be  occupied  by  an  employee.  Springfield  v.  Springfield  Gas  & 
E.  Co.  (III.)  281. 

2,  Investment  in  excess  of  present  needs. 

Allowance  for  rent  for  part  only  of  gasholder's  site  as  is  useful,  in  fix- 
ing operating  expense,  see  Return,  22. 

60.  In  fixing  water  rates,  no  present  return  should  be  allowed  for  a 
system  built  by  a  realty  company  out  of  all  proportion  to  the  present 
requirements.     Re  Moss  Beach  Realty  Co.    (Cal.)   600. 

61.  No  allowance  can  be  made  in  a  rate  valuation  for  an  invest- 
ment in  an  additional  pipe  line  found  to  be  unnecessary  for  public 
service.    Re  Cripple  Creek  Water  Co.  (Colo.)  788. 

P.U.R.1916C. 
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62.  The  value  of  gas  generating  and  purifying  equipment  in  excess 
of  the  immediate  future  needs  of  the  utility  and  the  portions  of  build- 
ings required  to  bouse  them  was  not  allowed  as  an  element  of  value 
for  rate  making.    Mantua  Twp.  v.  New  Jersey  Gas  Co.  (N.  J.)  163. 

63.  The  value  of  unused  service  connections  of  a  gas  utility  in  excess 
of  15  per  cent  of  the  meters  in  service  was  not  allowed  as  an  element 
of  value  for  rate  making.  Mantua  Twp.  v.  New  Jersey  Gas  Co.  (N.  J.) 
163. 

64.  An  equitable  part  of  a  gas  holder  and  accessories  having  a  ca- 
pacity in  excess  of  present  demand  will  be  included  in  a  gas-plant  rate 
valuation  where  the  full  capacity  will  be  eventually  utilized.  Spring- 
field V.  Springfield  Gas  &  E.  Co.  (111.)  281. 

65.  Forty- two  acres  of  a  148.3  acre  track  was  held  adequate  in  a 
rate  valuation  for  station  yards  at  a  terminus  of  a  railroad  having  70 
miles  of  track  and  a  small  amount  of  rolling  stock,  and  operating  only 
one  train  each  way  daily  with  no  probability  of  a  material  expansion  of 
business.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

66.  A  telephone  company  cannot  be  said  intentionally  to  have  caused 
wasteful  duplication  of  aerial  and  underground  leads,  where  it  appears 
that  the  duplication  was  in  a  rapidly  growing  part  of  the  city  and  at  a 
time  when  the  street  was  paved,  so  as  to  provide  for  an  underground 
lead,  and  where  other  minor  instances  of  duplication  were  no  greater 
than  would  be  anticipated  in  a  large  city.  Bogart  v.  Wisconsin  Teleph. 
Co.  (Wis.)   1020. 

b.  Property  paid  for  out  of  surplus  earnings. 

67.  Property  purchased  from  a  new  depreciation  reserve  fund  should 
be  added  to  the  capital  account  where  the  amount  of  the  reserve  has 
been  deducted  from  the  cost  of  reproduction  new  in  a  rate  valuation.  Re 
Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

68.  In  determining  the  fair  return  on  the  amount  of  capital  honestly 
and  prudently  invested,  and  having  in  view  the  value  of  the  service 
to  the  consumer,  extensions  and  betterments  paid  for  out  of  moneys 
otherwise  available  for  dividends  may  be  capitalized  where  the  amounts 
available  for  such  purposes  were  at  no  time  exorbitant,  and  in  many 
instances  far  below  a  fair  return  on  the  investment.  Re  Bridgeport 
Natural  Gas  &  Oil  Co.   (W.  Va.)   253. 

c.  Property  acquired  without  cost, 

69.  Evidence  that  a  portion  of  the  property  of  a  public  utility  was 
built  out  of  gifts  or  paid  for  out  of  income  is  immaterial  on  the  ques- 
tion of  the  reasonableness  of  rates,  since  the  basis  of  rate  making  must 
be  the  value  of  the  property  used  in  the  public  service.  Board  of  Trade 
V.  Mountain  Home  Teleph.  Co.  (N.  Y.)  688. 

d.  Lands. 

Allowance  for  overhead  expense  for  buying  and  holding  land,  see  supra, 
52. 

70.  The  consideration  in  railroad  right  of  way  deeds  is  prima  facie 
P.U.R.19iaC. 
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evidenoe  of  the  amount  paid,  to  be  considered  with  other  factors  in  a 

rate- valuation  proceeding.     Re  Rates  Missouri  Southern  R.  Co.   (Mo.) 

607. 

71.  The  actual  cost  in  excels  of  the  market  value  of  contiguous  kind, 
necessarily  incurred  by  a  railroad  in  acquiring  its  right  of  way,  should 
be  allowed  in  a  rate  valuation,  in  addition  to  a  value  equal  to  the 
present  increased  market  value  of  the  contiguous  land.  Re  Rates  Mis- 
souri Southern  R.  Co.  (Mo.)   607. 

72.  A  railroad  right  of  way,  acquired  without  substantial  ceosider- 
ation  and  below  the  market  value  of  contiguous  land,  may  be  valued 
for  rate  making  on  the  basis  of  the  present  increased  market  value  of 
the  contiguous  land.    Re  Rates  Missouri  Southern  R.  Co.  (Mo.)  607. 

e.  Reaervirs  of  irrigation  MtiUty, 

73.  A  water  utility  is  not  entitled  to  an  allowance  for  the  capacity 
value  of  certain  reservoirs  in  addition  to  the  construction  cost  and  the 
full  value  of  its  water  rights  in  a  rate  valuation  upon  the  theory  that 
the  reservoirs  could  be  used  for  the  purpose  of  catching  the  flood  and 
unappropriated  waters  during  the  storage  season.  Re  Cripple  Creek 
Water  Co.  (Colo.)  788. 

/.  Rails  and  ties, 

74.  An  appraisal  of  railroad  rails  based  on  a  cost  of  $31.50  a  ton, 
for  which  they  could  have  been  bought  at  any  time  within  the  last  ten 
years,  and  depreciated  13  per  cent,  was  preferred  in  a  rate  valuation  to 
one  based  on  a  cost  of  $32.50  a  ton,  depreciated  10  per  cent.  Re  Rates 
Missouri  Southern  R.  Co.   (Mo.)   607. 

75.  An  appraisal  of  railroad  ties  made  after  an  actual  count  and 
quality  classification  for  600  feet  in  every  mile  of  track,  with  unit 
prices  sulTifiontly  high  to  cover  purchases,  and  properly  depreciated, 
was  adopted  in  a  rate  valuation.  Re  Hates  Missouri  Southern  R.  Co. 
(Mo.)   607. 

g.  Materials  and  supplies. 

76.  Materials  and  supplies  carried  for  new  construction  cannot  be 
included  in  a  rate  valuation  where  an  allowance  is  made  for  interest 
during  construction.  Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 
77.  By-products  obtained'  by  converting  coal  into  gas  cannot  be  in- 
cluded in  an  allowance  for  materials  and  supplies  in  a  gas-plant  rate 
valuation,  irrespective  of  whether  tiiey  are  used  in  tlie  further  maau- 
facture  of  gas  or  are  sold,  where  a  proper  allowance  is  made  for  the 
outlay  in  coal  and  for  operating  expenses.  Springfield  v.  Springfield 
Ofts  &  E.  Co.  (III.)  281. 

78.  An  allowance  of  $30,000  was  held  adequate  for  materials  and 
supplies  for  a  gas  plant,  which  was  valued  for  rate  making  at  $744,000 
exclusive  of  such  item  and  of  $26,000  for  working  capital.    Springfield 
V.  Springfield  Gas  &  E.  Co.  (111.)  281. 
P.U.R.191CC.  76 
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79.  An  allowance  of  $328,624  was  made  for  materials  and  supplies 
for  an  electric  system  having  a  rate  value  of  $10,054,540.  East  Bakers- 
field  Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

h.  Working  capital. 

t.  In  general, 

80.  Working  capital  should  be  sufficient,  under  normal  eonditions,  to 
meet  obligations  incurred  in  bills  payable  prior  to  reimbursement  from 
bills  receivable.    Springfield  v.  Springfield  Qas  &  E.  Co.  (111.)  281. 

81.  A  substantial  allowance  for  working  capital  must  be  made  in  a 
telephone  rate  valuation  where  the  Commission  orders  the  company  to 
discontinue  its  practice  of  collecting"  for  three  months'  service  in  ad- 
vance and  to  substitute  monthly  billings  therefor.  Bogart  v.  Wiscon- 
sin Teleph.  Co.  (Wis.)  1020. 

82.  An  allowance  for  working  capital  in  a  rate  valuation  wan  added 
to  the  appraisal  after  the  depreciated  value  of  the  system  was  fou&d, 
since  working  capital  does  not  depreciate.  Re  Chesapeake  &  P.  Teleph. 
Co.  (Md.)  925. 

83.  Two  thirds  the  value  of  di8(;arded  machinery  and  accessories 
which  had  been  in  use,  and  had  not  been  charged  off,  was  allowed  in  a 
rate  valuation  under  the  head  of  working  capital,  one  third  being  de- 
ducted as  depreciation  accruing  prior  to  the  consolidation  of  the  com- 
panies.   Mantua  Twp.  v.  New  Jersey  Gas  CJo.  (N.  J.)   163. 

j9.  Atnounts  allotced, 

84.  The  sum  of  $807.80  was  held  proper  working  capital  for  a 
water  system  valued  at  $22,102.20.  Thorn  v.  Montgomery  Light  & 
Water  Improv.  Co.  (W.  Va.)i  400. 

85.  The  sum  of  $20,000  is  an  ample  allowance  for  working  capital 
and  stores  in  a  rate  valuation  of  a  railroad  that  has  $9,512  of  stores  on 
hand,  average  monthly  expenses  of  $10,000,  and  that  collects  passenger 
fares  in  advance,  although  payment  of  outgoing  freight  charges  is  con- 
siderably delayed.     Re  Rates  Missouri  Southern  R.  Co.    (Mo.)   607. 

86.  An  allowance  of  $26,000  was  held  adequate  for  working  capital 
of  a  gas  plant,  which  was  valued  for  rate  making  at  $744,000  exclusive 
of  such  item,  and  $30,000  for  materials  and  supplies.  Springfield  t. 
Springfield  Gas  &  E.  Co.   (111.)   281. 

87.  An  allowance  of  $133,500  was  made  for  working  capital  for  an 
electric  system  having  a  rate  value  of  $10,054,540.  East  Bakersfield 
Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.  (Cal.)  830. 

88.  The  sura  of  $500,000  was  allowed  for  working  capital  on  the 
reproduction  cost  new  basis  for  a  telephone  system  whose  value  for 
rate  making  was  fixed  at  $11,554,758  exclusive  of  such  item,  consid- 
eration being  given  estimates  of  engineers  based  on  average  monthly 
gross  expenses,  allowances  in  other  valuations,  estimated  pay  roll,  ma- 
terials and  supplies,  advances  to  employees  in  traveling  for  labor,  ex- 
P.U.R.1916C. 
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penses,  team,  etc,  uncollected  earnings,  and  bank  deposits  drawing  no 

interest.    Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  926. 

IV.  Valuation  of  particular  Icinds  of  irUanffible  property. 

a.  In  general, 

89.  In  valuing  a  gas  utility  for  rate  making,  the  item,  "premiums 
paid  on  bonds,"  a  subitem  of  "other  intangibles,"  was  not  allowed,  upon 
the  ground  that  the  payment  was  unnecessary,  where  it  appeared  that 
the  bonds  did  not  actually  change  hands,  but  were  transferred  from 
one  corporation  to  another,  controlled  by  the  same  individuals.  Mantua 
Twp.  V.  New  Jersey  Gas  Co.   (N.  J.)   163. 

l».  Good   will. 

90.  Good  will  cannot  be  considered  in  a  rate  valuation  of  a  utility, 
which  is  a  monopoly.    Springfield  v.  Springfield  Gas  &  £.  Co.  (111.)  281. 

o.  Going  value. 

1,  Allotvance  of,  in  general. 

91.  A  smaller  rate  valuation  percentage  allowance  for  the  cost  of 
organizing  and  developing  a  business  will  be  made  when  the  cost  is 
regarded  as  intangible  value  than  when  regarded  aft  an  overhead  charge, 
since  the  deduction  for  accrued  depreciation  in  the  latter  case  would 
not  be  made  in  the  former.    Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

92.  An  allowance  may  be  made  in  a  telephone  rate  valuation  for 
cash  spent  for  organization,  securing  customers,  and  Ifuilding  up  a 
business,  where  the  cash  has  not  been  repaid  out  of  earnings.  Re 
Chesapeake  &  P.  Teleph.  Co.   (Md.)   925. 

93.  No  allowance  should  be  made  in  a  rate  valuation  for  early 
deficits,  where  it  does  not  appear  that  there  were  no  earnings  over  pay- 
ment of  inadequate  dividends,  that  the  management  was  good,  that  the 
rates  were  adequate,  and  that  no  part  of  the  plant  was  created  out  of 
operating  expenses.    Re  Chesapeake  ft  P.  Teleph.  Co.  ( Md. )  925. 

94.  No  allowance  can  be  made  for  going  value  in  a  rate  case,  othei 
than  considering  tangible  properties  as  being  in  successful  operation  by 
a  going  utility,  where  the  revenues  have  been  sufficient  to  wipe  out 
early  losses  in  addition  to  providing  for  an  adequate  depreciation  fund 
and  return  on  the  investment  and  deficits.  East  Bakersfield  Improv. 
Asso.  v.  San  Joaquin  Light  &  P.  Corp.   (Cal.)   830. 

95.  In  fixing  the  actual  value  of  a  sewer  system  at  the  time  it  is 
taken  over  by  a  city,  no  allowance  can  be  made  for  the  loss  of  a  grow- 
ing and  profitable  business  following  early  losses,  where  there  is  nu 
showing  whether  early  losses  were  from  bad  management  and  wlitre  tlit* 
franchise  expires  when  the  plant  is  taken  over.  Hanover  v.  Hanover 
Sewer  Co.    (Pa.)    122. 

96.  The  utility  has  the  burden  in  a  rate  proceeding  to  show  that 
P.U.R.1916C. 
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early  deficits  were  sustained,  and  that  they  have  not  been  recouped.    B« 

Chesapeake  &  P.  Teleph.  Co.   (Md.)   925. 

2.  How  determined* 

97.  The  Maryland  Commission  in  making  an  allowance  for  going 
value  in  a  telephone- rate  valuation  was  not  governed  by  the  percentages 
adopted  or  conclusions  of  courts  and  other  Commissions  in  valuations 
of  similar  utilities,  it  not  appearing  that  the  evidence  and  conditions 
were  similar.    Re  Chesapeake  &  P.  Teleph.  Co.  (Md.)  925. 

98.  In  a  rate  valuation  of  a  telephone  system,  an  allowance  of  2 
per  cent  of  the  reproduction  cost  new  plus  the  amount  of  materials 
and  supplies  was  made,  as  an  intangible  value,  for  the  cost  of  organiz- 
ing and  developing  the  business,  with  a  further  allowance  of  $5  per 
station  for  the  cost  of  selling  service,  where  definite  proof  could  not 
be  made  of  the  expense  which  must  have  occurred.  Re  Chesapeake  k  P. 
Teleph.  Co.   (Md.)   925. 

99.  Going  value  must  be  determined  by  the  facts  of  the  particular 
case,  and  not  by  any  ''rules  of  thumb,''  such  as  25  per  cent  of  the 
physical  value,  or  $30  for  each  consumer,  or  $5  for  each  inhabitant. 
Springfield  v.  Springfield  Gas  &  E.  Co.  (111.)  281. 

100.  The  diff'erence  between  the  exchange  value  of  a  utility  and  the 
present  physical  value  cannot  be  allowed  as  going  value  in  a  rate 
inquiry.     Springfield  v.  Springfield  Gas  &  E.  Co.   (III.)   281. 

101.  Going  value  cannot  be  allowed  on  the  basis  of  the  exj>en8e  of 
organizing  a  business,  or  on  accrued  deficits  from  early  operation,  where 
such  losses  have  been  recouped  from  earnings.  Springfield  v.  Spring- 
field Gas  &  E.  Co.   (HI.)   281. 

102.  It  cannot  be  assumed  from  the  fact  that  the  early  records  of  * 
public  utility  are  not  available,  that  its  earnings  have  been  high  enough 
to  cover  a  reasonable  allowance  for  operating  expenses,  including 
depreciation,  interest,  and  profits,  and  that  there  is,  therefore,  no  de- 
velopment cost  upon  which  to  base  going  value.  Bogart  v.  Wisconsin 
Teleph.  Co.   (Wis.)    1020. 

103.  In  the  absence  of  early  records  of  a  public  utility,  estimates  of 
the  cost  of  reproducing  the  business  at  the  present  time  have  some 
evidentiary  value.     Bogart  v.  Wisconsin  Teleph.  Co.  (Wis.)  1020. 

104.  In  determining  the  cost  of  reproducing  the  business  of  a  tele- 
phone property  in  a  large  city  at  the  present  time  for  the  purpose  of 
making  an  allowance  for  going  value  in  a  rate  case,  it  is  improper  to 
assume,  as  the  basis  of  the  estimate,  that  there  are  no  telephones  in 
the  city.    Bogart  v.  Wisconsin  Teleph.  Co.   (Wis.)   1020. 

105.  In  estimating  the  cost  of  building  up  the  business  of  a  tele- 
phone company  for  the  purpose  of  ascertaining  whether  an  allowance 
shall  be  made  for  going  value^  in  a  rate  case,  the  estimated  cost  of 
building  up  the  working  organization  may  be  considered.  Bogart  T. 
Wisconsin  Teleph.  Co.  (Wis.)   1020. 

d.  Franchises, 

105a.  No  value  can  be  allowed  for  a  public  utility  franchise  in  excess 
P.U.R.1916C. 
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of  the  amount  actually  paid  therefor  io  the  publie  authorHiee  at  the 
time  of  the  grant,  together  with  the  incidental  expeuBes.  Melcher  ▼• 
Mt.  Whitney  Power  k  Electric  Co.  (Cal.)  923. 

106.  In  a  rate  valuation  of  a  gas  utility,  the  item,  ''franchise  require* 
ments  capitalized,"  subitem  of  **other  intangibles,"  representing  the 
amount  of  money  which  invested  at  5  per  cent  interest  will  yield  an* 
nually  the  estimated  average  cost  of  supplying  free  gas  to  municipalt- 
ties  as  required  by  the  franchises,  was  not  allowed  as  an  element  of 
value,  upon  the  ground  that  the  cost  of  this  service  already  formed  a 
part  of  the  operating  expenses.  Mantua  Twp.  v.  New  Jersey  Gas  Co. 
(N.  J.)  1««. 

e.  Rights  of  Ufay,  easetnetUSf  ete* 

As  to  methods  of  valuing  railroad  ways,  see  supra,  70-72. 

107.  A  telephone  company's  rights  of  way  were  included  iiL  a  rata 
valuation.    Re  Chesapeake  k  P.  Teleph.  Co.  (Md.)  025. 

108.  Telephone  easements  in  streets  may  be  included  in  a  rate  valua- 
tion in  a  proper  case,  since  they  are  property.  Re  Chesapeake  4  P« 
Teleph.  Co.   (Md.)  926. 

109.  Telephone  conduit  easements  in  streets  cannot  be  valued  for 
rate  making  by  capitalizing  the  difference  between  the  annual  rental 
imposed  by  ordinance  for  the  use  of  the  streets  and  such  amount  as 
enhanced  by  the  per  cent  of  subsequent  increase  of  all  land  values  in 
the  city,  since  the  ordinance  is  a  franchise,  and  tlierefore  the  increase^ 
if  any,  is  not  in  the  easements,  and  since  their  value  cannot  he  meas^ 
ured  by  the  market  value  of  other  land.  Re  Chesapeake  k  P.  Teleph. 
Co.   (Md.)   925. 

110.  The  capitalization  of  the  difference  between  the  taxation  assesa- 
ment  of  telephone-pole  lines  and  a  pole  tax  as  reduced  to  feet  of  linea 
cannot  be  taken  as  the  rate-ma{cing  value  of  pole-line  easements,  on  the 
theory  that  the  easements  are  perpetual,  where  the  assessed  line  taiL 
is  based  on  the  assumption  that  the  lines  will  gradually  be  placed  under- 
ground.   Re  Chesapeake  k  P.  Teleph.  Ck>.  (Md.)  925. 

111.  Telephone,  conduit,  and  pole-line  easements  cannot  be  given  a 
value  as  such  in  a  rate  valuation,  although  the  earning  capacity  of  the 
easement  is  a  measure  of  value,  where  there  is  no  evidence  of  any 
practical  method  of  ascertaining  value  separate  from  earning  capacity^ 
which  is  given  consideration  in  valuing  the  system  as  an  entirety.  Re 
Chesapeake  k  P.  Teleph.  Co.  (Md.)  925. 

/.  Water  rigMm, 

112.  No  value  can  be  accorded  to  a  water-right  option  where  such 
option  is  not  now  used  nor  useful,  nor  can  ever  ha  used  or  useful,  to 
the  utaity.;.  Re  Colorado  Spring*  Light,  Heat  k  P.  Co.  (Colo.)  464. 

113.  In  valuing  the  electric  properties  of  a  utility  no  allowance  will 
be  made  for  the  water  power  of  an  auxiliary  hydro  plant  whose  cost  of 
maintenance,  operation,  interest,  and  depreciation  offsets  the  saving  itt 
t.U.R.19l6C. 
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Mttl  Ifbr^ihc  etaam-f^liemting  plant.    B^  CKiWfa4p  3pri|ig^  lagl^t^.Heal^ 

*  P.  Co.  (Cole.)  4^4.  .1.1.:: 

114.  A  valuation  of  hydroeledtric  watet  rights  op  ,ih^  \^6'm  of  thf 
comparative  oq0(b  oI  generating  energy  l>y/M«atfr  ajud  Vjr  ^tc^m  14  of 
ttttle  merit,  yrhere  the  difference  .in  eoatit  V^Ties  ,wiiih  ,  tl^ .  ^MfUDg 
price  of  fuel  oil  uoBd  tj  the*  ^t^am  |>]ARt^  Eaat  Baker^A&lfij  ^w^rovi 
AfitQ^T.  San  Joa^ia  Li^t  A.  P.  Corp.  (CaK)  830.  i 

•  115.  I»  vaduiag  liy4roelectric  water  right  on  the  bajsia  of  th*.  coqit 
farative  cpats  of  generating  Mieing^r  hy  w«t«r.  aad  hjt  steam,  wat^ 
geaeratioB  <!aitnot  be  lakfn  at  a.  loMer  coat  ifwn  is  used  ae  the  bnai^ 
for  fixing  rates.  East  Bakersfield  Improv.  Asso.  y.  San  Joaquin  Light 
k  P.  Corp.  (Cal.)  830. 

116.  No  value  can  bcl^iven  hydroeWetrliat  water  rights  on  the  basis  of 
the  comparative  costs  of  generating  energy  by  water  and  by  steam, 
where  water  production  'n^iII  cost  the  more  until  fuel  oil,  used  by' the 
•teanr- plant,  advance!  hO  jnr  eeot  iti.prit^..  £aflt  BakdrsAeld  -  Jm^rov. 
Asso.  V.  San  Joaqttih  light  Sl  P.  C(M?p.  (OaL)  830. 
*  IH;  Hydreelectrio  irafter  rii^itB  <saBnot  be  talued  on  the  baais  of  the 
cUpitalUat^Ni  «if 'aii>  assinned,  detriment  to  lovner  riparian  irrigated  Ua4 
from  the  withholding  of  water  by  the  utility *s  'Storage  in  the  apciaf 
aeasOD',"  Mihere  the  stori^e  it-  a  bea&fit  to  the  lower  irrigatioil.  East 
Bakersfield  Improv.  Asso.  V.  *Saa  Joaqttiit  La^^t  dc  P«  Corp.  <Cai«)  830^ 

118.  No  allowance  otfn  be  made  -en  a  rate  case^  in  excess  of  mon^ya 
actually  expended,  for  hydroelectric  «atar  rights  reatdtiag  from  a 
Federal  permit  to  construct  a  reservoir  and  flood  gOTernment  landst 
Bast  Bakersfield  Improv.  Asso.  v.  San  Joaquin  Light  &  P.  Corp.  (Gal.i 
830. 

119.  It  will  be  assumed  in  a  rate  valuation  that  an  investment  in 
additional  water  rights  was  wisely  made,  in  the  absence  of  definite  evi- 
dence to  the  contrary,  where  it  is  fairly  inferable  that  the  purchase  was 
dictated  by  the  then  existing  demands  and  reasonable  anticipated  future 
demands.  Be  Cripple  Creek  Water  Co.  (Colo.)  788. 

120.  It  will  be  assumed  that  the  purchase  of  a  quantity  of  water  in 
excess  of  the  carrying  capacity  of  the  utility's  pipe  lines  was  reasonably 
necessary  in  the  absence  of  evidence  that  the  full  amount  was  available 
at  all  seasons  of  the  year ;  and  where  it  appears  the  utility  uses  several 
reservoirs  exclusively  for  the  temporary  impounding  of  the  water  to 
utilize  the  irrigation  rights  acquired.  Re  Cripple  Creek  Water  Co. 
(Colo.)  788. 

VALUE  OF  SECURITIES. 

Consideration   of   amount  and   value  of,   in   fixing   valuation,   see 
Valuation*,  3,  4,  17. 

VAIiUE  OF  SERVICE. 

Consideration  of,  in  fixing  rate  of  return,  see  Retubn*,  31,  98. 
Consideration  of,  in  fixing  rates,  see  Bates,  11,  14,  15. 

VALUES. 

Apportionment  of  value  of  railroad  property  between  interstate  and 
intrastate  traffic,  see  Appobtionment,  5. 
P.U.R.1910C. 
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WAIVER. 

'    Of  coll^ioii  bf  dfs^oUhti  Xm  bill  hoi  piiSd  during  disc^mint  ]^eriod 
as  dlBcrlminaii^m/' ser  D9flCBiwii7ATtoN,  17. 
Right  to  require  electric  consumer  to  waive  future  damages  for  de- 
•   fective  wiring  as  condition  precedent  to  service,  see  Si^WHIMT. 

WAREHOUSES. 

Power  of  Commission  under  North  Dakota  statute  to  regulate 
charges  for  storage  of  grain,  see  Rates,  8.  r^        >    i*..' 

WATER; 

Jurisdiction  of  Commission  to  enforce  statutes,  prohibiting  railroad 
froiki'obfilnMttng'  ^roMtftliig  or  surface  water,  see  Oo)Imis- 
SIGNS,  6. 

Allowance  for  depreciation  of  water  system,  see  Depreciation,  22, 
23.  .         -     / 

Burdeft  'Cif  Bk>Wi4ig  imirqa«oriabI«neM  oi  Vates  to  effect  before  crea- 
tion of  Commission,  see  Evidence,  1. 

Minimum  charge  for  water,  see  Rates,  52,  53. 

Duty  of  utility  to  furnish  pure  water  supp%^'b%M^  iilcr^tbiiig  tMH, 
see  Return,  $J  ■  :    .     -        - 

^     Atlc^an^  fbt  gen^ml-miiiMigdnietit  wnd  |:eepittg  of  book»  of  >water 
utility,  see  Return,  15.  (       ' 

Amount  of  return  held  reasonable,  see  Return,  47.  .    J   . 

Utility  to  furnish  service  pipes  from  mains  to  consumer's  premises, 
see  Service,  11. 

Service  by  water  company,  see  Service,  36. 

Amount  allowed  water  utility  for  overhead  expenses,  see  Valua- 
tion, 48,  54. 

Allowance  for  investment  in  water  rights  in  valuation  proceedings, 
see  Valuation,  119  120. 

WATER  RIGHTS. 

Allowance  for,  in  valuation  proceedings,  see  Valuation,  112-120. 

WHISTLINO  POSTS. 

Jurisdiction  of  Commission  over  location  of  whistling  posts  at  high- 
way crossings,  see  Crossings,  3,  4. 

WIRES  AND  CABLES. 

Certificate  of  convenience  for  construction  of  electric  transmission 
lines,  see  Electricity,  1. 

Fact  that  utility  violates  its  charter  as  to  method  of  generating 
electricity  as  precluding  Commission  from  authorizing  con- 
struction of  transmission  line,  see  Electricity,  2. 

Removal  of  high  voltage  electric  line  erected  in  close  proximity  to 
telegraph,  see  Poles,  1. 

'^Municipal  authorities"  within  meaning  of  New  York  statute  re- 
quiring consent  of,  to  erect  electric  poles  and  wires  in  public 
streets,  see  Towns,  1. 
P.U.R.1916C. 
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WIRES  AND  CABLES— contintied. 

Allowance  for  duplicated  aerial  and  underground  leads  of  tele- 
phone plant  in  rate  valuation,  see  Valuation,  66. 

WIBIMO. 

When  telephone  company  not  to  be  held  responsible  for  poor  aenrioe 
from  defective  wiring,  see  Sebvicb,  33. 

wiscoirsiN. 

Jurisdiction  of  Commission  to  enforce  statute  prohibiting  railroads 
from  obstructing  percolating  or  surface  water,  see  Commu^ 
810N8,   6. 

Policy  of  Commission  as  to  fixing  uniform  rates  for  telephone  serv- 
ice, see  Rates,  46. 

WITNESSES. 

Weight  to  be  given  testimony  of  experts  in  rate  valuation,  see 
Valuation,  7. 

W<mXIMO  GAPITAX.. 

Security  issues  for,  see  Secubitt  Issues,  13. 
AUowanee  for  working  capital*  in  valuation  proceedings,  see  Valua- 
tion, 80-88. 
P.U.R.1916C. 
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